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SUPREME COURT OF IOWA. 


FORT 
v8. 


IOWA LEGION OF HONOR.* 


MUTUAL BENEFIT INSURANCE—AMENDMENT OF CON- 
STITUTION—RATIFICATION—PAYMENT OF ASSESS- 
MENTS. 

A member ratified an amendment of the constitution of a mutual benefit 
association increasing his assessments and creating a lien on the 
certificate, thereby reducing the amount payable thereunder, by 
paying assessments with knowledge of the amendment and without 
protest. 


[For other cases, see Insurance, Cent. Dig. § 1867; Dec. Dig. § 724.] 


MUTUAL BENEFIT INSURANCE—CONSTITUTION—AMEND- 
MENTS—AFFECTING RIGHT OF ASSESSMENT. 


In the absence of agreement by the members to abide by amendments 
subsequently adopted, a mutual benefit association cannot amend its 
constitution and by-laws so as to affect vested rights of members or 
modify its promise to pay a particular sum to a member, though the 
consti‘ution expressly authorizes amendments, and an amendment 
to the constitution, which increased the rate of assessments required 
of members and reduced the total amount of benefits payable at death 
by cresting a lien against the certificate for the beneficiary fund, 
could not be made without his consent. 


[For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.] 
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MUTUAL BENEFIT INSURANCE—CONTRACT—NATURE OF 
CERTIFICATE. 


A mutual benefit certificate, entitling insured to participate in the bene- 
ficiary fund to a certain amount, payable at his death, was a con- 
tract between insured and the society. 


[For other cases, see Insurance, Cent. Dig. § 1848; Dec. Dig. § 711.] 


MUTUAL BENEFIT INSURANCE—ESTOPPEL—ACTS OF SUB- 
ORDINATE LODGE OFFICERS. 


The representatives of a subordinate lodge of a mutual benefit insurance 
society could not affect the contract rights of a member of such 
subordinate lodge by agreeing to unlawful amendments to the con- 
stitution; they having no authority to bind such member by their 
act. 


[For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.] 


MUTUAL BENEFIT INSURANCE — CONTRACTS—ESTOPPEL 
TO OBJECT—AMENDMENTS TO CONSTITUTION. 


That a member of a mutual benefit society agreed to prior amendments 
to the constitution by paying assessments thereunder without pro- 
test did not estop him from denying the validity of subsequent ille- 
gal amendments. 


[For other cases, see Insurance, Cent. Dig. § 1867; Dec. Dig. § 724.] 


MUTUAL BENEFIT INSURANCE—CONTRACT—RESCISSION— 
BREACH BY SOCIETY 


A mutual benefit society, by "itil amending its constitution so as 
to increase the rate of assessment of a member and reduce, with- 
out his consent the amount payable under the certificate, repudiated 
the contract so as to justify rescission by the member, without ten- 
dering assessments under the old rate. 


[For other cases, see Insurance, Cent. Dig. § 1877; Dec. Dig. § 730.] 


MUTUAL BENEFIT INSURANCE—CONTRACT—EFFECT OF 
RESCISSION. 


Where a certificate holder rescinded a mutual benefit insurance con- 
tract upon the society’s repudiation thereof by unlawfully amending - 
the constitution so as to increase the rate of assessment a conten- 
tion that plaintiff cannot complain of the amendment or maintain 
an action for damages for breach of the contract because he ceased 
to be a member when he failed to pay assessments under the amend- 
ment is untenable. 


[For other cases, see Insurance, Dec. Dig. § 730%.] 


MUTUAL BENEFIT INSURANCE—ACTIONS FOR BREACH— 
DEFENSES—WANT OF FUNDS. 

In an action against a mutual benefit society for damages for breach of 
a contract of insurance by unlawfully increasing the rate of assess- 
ments, etc., that the society has no funds with which to pay a judg- 
ment against it is no defense. 


[For other cases, see Insurance, Dec. Dig. § 730%.] 


Appeal from District Court, Clinton County; A. P. Barker, 
Judge. 

Action at law to recover damages for breach of a contract of 
insurance entered into by defendant with plaintiff, for which 
breach, consisting of a change in defendant’s constitution, 
plaintiff claims to have rescinded the contract, and he asks to 
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recover the amount of premiums paid. The trial court gave 
plaintiff judgment, and defendant appeals. Affirmed. 


CLARK & CLARK and THomas & Tuomas, for Appellant. 

F. M. Fort, Pro Se. 

DEEMER, J. 

Defendant is a mutual benefit society, organized under 'the 
laws of this state, and doing business on the assessment plan. 
On April 16, 1881, plaintiff made application for membership in 
this organization and on May Ist of that year a certificate was 
issued to him. This certificate contained the following, among 
other provisions: ‘That Brother Francis M. Fort, a member 
of Maquoketa Lodge No. 22, of said order, located at Maquo- 
keta, in the state of Iowa, is entitled to all the rights and privi- 
leges of membership in the Iowa Legion of Honor, and to par- 
ticipate in the beneficiary fund of the order to the amount of 
two thousand dollars, which sum shall at his death be paid to 
his wife, Emma G. Fort. This certificate is issued upon the ex- 
press condition that said Francis M. Fort, shall in every par- 
ticular while a member of said order comply with all the laws, 
rules and requirements thereof.” Plaintiff paid all the assess- 
ments levied against him down to July I, 1907, being 237 in 
number, and at the rate of $1 each until the year 1897, when they 
were increased to $1.50, when he paid 66 at that rate until the 
year 1907, when the assessment was again increased to $3.20, 
at which rate he paid 72 before failing to respond. He also paid 
$41 as Grand Lodge dues to the defendant association. He was 
a member of various subordinate lodges of the defendant order, 
his final membership being in what is known as “Maquoketa 
Lodge No. 22”. 

It is agreed: “That at a regular session of the Grand Lodge 
held in March, 1897, the method of assessment of members was 
changed from the level rate for all members to the graded rate, 
which provided that the rate of assessments should be fixed 
upon a scale dependent upon the age of the member. That the 
assessment of the plaintiff by virtue of such change became $1.50 
per assessment, in place of $1. That afterward, on or about 
May, Igol, at a regular session of the Grand Lodge, a further 
change of rate was made; the new scale of rates being based 
upon expectancy tables and upon the experience tables of insur- 
ance companies. That by such change the assessment rate for 
the plaintiff was made $3.20 for each assessment. That at the 
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same meeting of the Grand Lodge a policy lien, also based upon 
expectancy tables, was placed against all policies or certificates, 
which lien, in the case of the plaintiff, amounted to $730, which 
would make the face of his certificate amount to $1,270 at that 
time, to which amount was to be added all of the beneficiary as- 
sessments afterward paid by plaintiff.” It is also agreed: “That 
at a regular session of the Grand Lodge held in May, 1905, a fur- 
ther change in the policy lien plan was adopted, in that 20 per 
cent was added to the amount of the lien, which in the case of 
plaintiff would make the total lien $876, making the amount due 
upon his certificate in case of death $1,124, to which should be 
added the amount of assessments paid by the plaintiff com- 
mencing with July 1, 1901. That this constitutional amendment 
took effect on May 17, 1905. That at the regular meeting of 
the Grand Lodge held in May, 1907, the rates of assessment 
,were changed so as to fully comply with the experience tables 
of the National Fraternal Congress of Fraternal Insurance 
Companies, and this change made the rate of assessment for 
the plaintiff $3.40. The lien was also changed upon certificates 
of all members, and in case of plaintiff increased the original lien 
to $775, to which amount was to be added the 20 per cent pro- 
vided by the Grand Lodge of 1905. After deducting this total 
lien from the certificate, there was to be added to the remainder 
such sums as he should pay as beneficiary assessments until the 
total amount payable under the certificate should amount to 
$2,000.” 

The parties also stipulated as follows: “That all of said 
changes were made at the various meetings in the due and regu- 
lar form provided by said constitution and by-laws. That at the 
sessions of 1897 and 1go1 F. B. Robinson was present and act- 
ing as the duly qualified and elected delegate and representative 
from Sioux Falls Lodge No. 194. That at the session of 1905 
B. F. Thomas was present and acting as the duly elected and 
qualified delegate and representative from Maquoketa Lodge 
No. 22. That at the meeting of 1907 M. J. Harrington was pres- 
ent and acting as the duly elected and qualified delegate and rep- 
resentative of Maquoketa Lodge No. 22. That at the time of 
the said meeting of 1901 there was due to beneficiaries of the 
defendant association on account of death losses the sum of $90,- 
ooo. That at the time of the meeting of the Grand Lodge in 
1901 there was due to beneficiaries on account of death losses 
the sum of $73,149.80 and at the time of the meeting of the 
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Grand Lodge in May, 1907, there was due to beneficiaries on 
account of death losses the sum of $90,505.50. That the defend- 
ant association at the time and times mentioned had no money 
or funds with which to pay said losses, and that it depended 
upon the payments of assessments upon members to procure the 
necessary funds to pay said losses. That the articles of incor- 
poration of the defendant association provided that ‘the particular 
business and object of said incorporated body shall be to pro- 
mote fraternity and afford financial aid and benefit to the widows 
and orphans and heirs or devisees of deceased members of the 
order’. The object of the defendant organization has been to 
provide insurance upon the lives of its members; the funds 
needed to pay such insurance being raised by assessments levied 
from time to time as the conditions of the association required. 
The assessments levied up to 1901, 1905, and 1907 did not pro- 
duce a sufficient fund with which to pay for the losses occasioned 
by the death of members, leaving the amount still due to bene- 
ficiaries at the time of the Grand Lodge meetings held in those 
years as stated hereinbefore. * * * The defendant associa- 
tion publishes, and has published since the date prior to 1897, 
an Official paper called the Herald, and that the constitutional 
changes adopted in 1897, I90I, 1905, and 1907 were published in 
said Herald. That a copy of said Herald was mailed to every 
member of the order at their respective addresses, and that 
copies of said papers containing a published statement of the 
constitutional changes were mailed to the plaintiff and received 
by him some time during the month following the time of the 
adoption of the several amendments in the constitution. That 
the defendant organization has been and is still composed of a 
Grand Lodge and subordinate lodges as provided in the consti- 
tution set out in plaintiff's amendment to this petition. That 
the plaintiff failed to pay the assessments levied upon him in 
July, 1907, and that he failed to pay any amount to the defend- 
ant association. That, as provided in the constitution and by- 
laws, the plaintiff became suspended on account of his failure 
to pay said assessment on July 28, 1907. That he has since that 
date paid nothing to the defendant association. That said act 
of the plaintiff in failing to pay the assessments called in July, 
1907, was a voluntary act on plaintiff's part. That the defend- 
ant association has no reserve fund except as provided for in 
the constitution attached hereto, and that the only money to 
carry on its business is that derived from assessments called for 
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the purpose of paying the beneficiaries of deceased members, 
and such an amount as is found necessary to pay the running 
expenses of the business.” 

When plaintiff became a member of the society, its constitu- 
tion provided that in case of loss an equal assessment was to 
be made upon all the members to meet the same. At a meeting 
of its Grand Lodge in May of the year 1go1, it amended its con- 
stitution by adding a new section: “And thereby a fixed scale 
of assesments against all members was enacted, rated according 
to their respective ages at their last birthday, which, in case of 
plaintiff, was 52 years, and the rate he was to pay was fixed at 
$1.60 per thousand of his certificate of which 12 assessments per 
year were to be made. ‘hat a lien was thereby created in favor 
of the beneficiary fund against every beneficiary certificate, in- 
cluding the plaintiff in a sum equal to 12 death assessments per 
annum for the period of life expectancy of each assured person. 
That by said amendment an expectancy table was adopted, by 
which table the plaintiff's expectancy in life was I9 years, and 
the lien thus established against his certificate was $730, leav- 
ing $1,270 as the amount his beneficary would have been enti- 
tled to, in case of his death, at that time. But it was further 
thereby provided that upon the amount of said lien should be 
credited the several amounts subsequently paid by the insured 
into the general beneficiary fund, and, in case of his death, be- 
fore the amount paid by him shall have equaled the amount of 
such lien, then there shall be deducted from the amount of his 
policy a sum equal to the difference, and the remainder only 
shall be paid to the beneficiary under said policy; but, should 
the payments equal or exceed the amount of such lien, nothing 
shall be deducted therefrom, and the full amount shall be paid 
the beneficiary.” Plaintiff ratified this change by paying assess- 
ments thereunder without protest. At a meeting of the Grand 
Lodge of the society held in May, 1907, an amendment to the 
amended constitution was adopted, which “increased the rates 
against all members 50 years of age and over, and left un- 
changed those under 50 years. It increased the monthly assess- 
ments against plaintiff from $3.20 to $3.40 per month, and also 
canceled all of plaintiff's credits for assessments paid under the 
former amendment, amounting to $230.40, and increased the lien 
on his certificate from $730 to $775, and added to this a lien ot 
20 per centum, making a total lien of $930 against the certifi- 
cate of the plaintiff, and leaving only $1,070 as the amount plain- 
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tiff’s beneficiary could receive under said amendment, in case of 
his death.” 


It was also stipulated between the parties as follows: “That 
the proceedings of the May, 1907, meeting of the Grand Lodge, 
at which said changes in the constitution were made, were not 
published in said Herald until some time during the first half 
of the month of June, 1907. That the plaintiff had no knowledge 
of said changes until July 21, 1907, and he did not then know 
that the table of assessments adopted at said meeting May 22, 
1907, increased the assessments of all members over 50 years of 
age and did not increase those under 50 years of age, and did not 
know it until August 7, 1907. That he never knew of the change 
creating the 20 per cent lien until July 21, 1907, and did not 
know that it had been created in 1905 until August 13, 1907, 
when the president of the defendant told him of its enactment in 
1905. All of the above is subject to such knowledge, if any, as 
would be implied and presumed from the fact of the plaintiff’s 
membership as alleged and set out in the pleadings and this 
statement, and from the demand and payment of assessments as 
they became due and were paid by plaintiff, and the receipt by 
plaintiff of the monthly paper of defendant, sent to and received 
by plaintiff as referred to in the foregoing statement and other 
facts as herein shown. That plaintiff did not pay the assess- 
ments or dues for the month of July, 1907, on account of said 
changes in the constitution made by the Grand Lodge at its 
meeting May 22, 1907. The changes made at the Grand Lodge 
meeting in May, 1907, so far as the lien was concerned, went 
into effect May 22, 1907, and so far as the assessments were con- 
cerned went into effect July 1, 1907, and the constitution and by- 
laws, being Exhibit 5 of this stipulation, which includes said 
changes, have, since said dates, been and are now being uni- 
formly enforced. That the assessment and dues for June, 1907, 
were made, and paid by plaintiff in accordance with the 1901 
rates. That on August 10, 1907, plaintiff notified defendant of 
his election to rescind his certificate or contract of insurance 
with the defendant, on account of said changes made in the said 
constitution in May, 1907, and demanded the repayment to him 
of all dues and assessments paid by him to said association, and 
also $1,000 damages sustained by him by reason of defendant’s 
alleged breach of contract of insurance with plaintiff. That de- 
fendant has never repaid said assessments, or dues, or damages, 
or any portion thereof. Plaintiff has not attended or participated 
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in any meetings of any local lodge of said order, or voted for 
any delegates to the Grand Lodge since some years prior to 
1901, and he has never attended any meeting of the Grand 
Lodge. That plaintiff paid as local lodge dues prior to Igor, 
$40 and since 1901, $12.40. That on the taking effect of said 
amended constitution of 1907 the plaintiff's beneficiary, in case 
of his death at that time, would have received, according to its 
provisions, only the sum of $1,070. That the published finan- 
cial statement made by the defendant in the Herald for month 
of May, 1907, showed balance in beneficiary fund on May 1, 
1907, $1,272.47; received. $8,138.60; orders paid, $7,540.20; 
balance on hand, $2,050.87; general fund balance May 1, 1907, 
$1,104.46; received, $867.10; paid out, $1,167.39; balance on 
hand, $795.17. That plaintiff became 59 years of age on No- 
vember 9, 1907, and that he has arrived at an age which, to- 
gether with his ill health, makes it impossible for him to obtain 
insurance in any other association or company, and such was 
plaintiff's condition May 22, 1907.” 

It has seemed necessary to recite these facts at length to a bet- 
ter understanding of the questions presented. Plaintiff claims: 
“That the defendant having by amendment to its constitution in 
1901 established a fixed scale of rates, and providing therein 
they should ‘remain’ as thereby established, and having estab- 
lished a table of life expectancy and a lien of $730 against the 
plaintiff’s certificate cutting it down to $1,270, and having pro- 
vided therein that upon the amount of said lien should be cred- 
ited the several amounts subsequently paid by the assured, and 
the plaintiff having from that time up to May 22, 1907, paid all 
his assessments under said amendment amounting to $230.40, 
so that, under the constitution as then amended, his beneficiary 
would have received under his policy $1,500, in case of his then 
death, the defendant had no power, right, or authority to make 
the changes made in its constitution in 1907, increasing the 
plaintiff's rate from $3.20 to $3.40 per month, nor to increase 
the rates of all members over 50 years of age and leave un- 
changed those under that age, nor to increase said lien from 
$730 to 930, or other amount, nor to change the time from which 
said credits of payment should be allowed from May 22, Igo!, 
to May 22, 1907, thereby canceling all payments which plaintiff 
had made up to that time, amounting to $230.40, and reducing 
his certificate to $1,070. * * * That the defendant’s breach 
of its contract by making said changes in the constitution May 
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22, 1907, was a renunciation and repudiation of its said contract 
with plaintiff, which relieved and excused the plaintiff from fur- 
ther payments. That plaintiff elected to accept said renuncia- 
tion and rescind said contract, and on August 10, 1907, gave 
defendant notice thereof, and plaintiff soon thereafter com- 
menced this suit. He did not pay for July on account of 1907 
change.” 

Many matters are relied upon by defendant in defense to 
plaintiff’s action, and, among other things, it is contended: That 
it had the right to make all the amendments and changes com- 
plained of in virtue of the provisions of its constitution and by- 
laws; that such changes were fair and reasonable and for best 
interests of the order; that plaintiff had knowledge of all these 
changes and accepted, acquiesced in and ratified the same; that 
plaintiff failed to pay the assessment for July, 1907, and there- 
upon and for that reason was suspended and ceased to be a 
member, and all his rights against defendant ceased; that de- 
fendant has no right or authority to levy an assessment except 
to pay death losses and running expenses and no funds and no 
method whereby to get them in order to pay any judgment 
which plaintiff may obtain. 

The proposition made for appellant in argument, as stated in 
counsel’s brief, are as follows: “(1) After suspension, does the 
plaintiff retain any right of action on his certificate? (2) 
The defendant association has no fund from which a judgment, 
if rendered, could be paid. (3) Did defendant have right to 
make reasonable changes in its rates of assessment? (4) Were 
the amendments made by defendant association reasonable? (5) 
Did the plaintiff have knowledge of the amendments or changes 
in rates? (6) The plaintiff by paying assessments in accordance 
with changes in rates of I901, 1905, and 1907 ratified, acqui- 
esced, and consented to such changes. (7) The defendant con- 
tends that the amendments were reasonable, and for the benefit 
of all members; but, even if this were untrue, there is no pre- 
sumption that defendant would not have accepted assessments 
from plaintiff at the original rates, nor did it give him the right 
to rescind. (8) If the amendments complained of were unrea- 
sonable, what remedy, if any, has the plaintiff?” 

Such of these as are deemed material or controlling we shall 
now consider. The fundamental proposition is the right of the 
defendant society to make the amendments or changes in its 
constitution and by-laws, which are shown by this record. 
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Plaintiff's certificate did not expressly provide for any changes 
or amendments of defendant’s articles of incorporation, consti- 
tution, or by-laws. The constitution as it stood when plaintiff 
became a member contained the following provision as to 
amendments: “The constitution cannot be altered or amended 
unless such alterations or amendments shall be made in writing 
at a regular session, signed by three representatives; the ques- 
tion shall be taken on their adoption, and if approved by a two- 
thirds vote of all the representatives present, and entitled to a 
vote, it shall become a part of the constitution.” A form of 
constitution for the government of subordinate lodges also con- 
tained the following: “By-laws in conformity with this consti- 
tution may be made, and from time to time altered or amended by 
submitting the proposition to the lodge, in writing signed by 
two members, and having it read at one stated meeting of the 
lodge previous to being acted on, when, if two-thirds of the 
votes be in favor of it, it shall be adopted: Provided, they do 
not contravene or conflict with the laws or constitution of the 
Grand Lodge or the constitution of this lodge, or the principles 
of the order; and shall first be submitted to and be approved by 
the Grand President, and after such approval all by-laws contra- 
vening or conflicting therewith shall be considered repealed.” 
As the subordinate lodges of which plaintiff was a member 
made no changes in the by-laws of which plaintiff is complain- 
ing, we copy this last provision for the purpose of elimination 
only. It will thus be seen that plaintiff nowhere expressly agreed, 
as in many of the cases cited and relied upon by appellant, to 
conform to and abide by any amendments that might thereafter 
be adopted. Doubtless the association, in the absence of such 
an agreement, had the right to change its by-laws. Durfee vs. 
R. R., 5 Allen (Mass.) 230; Pain vs. Society, 172 Mass. 319, 52 
N. E. 502, 70 Am. St. Rep. 287; Wright vs. Ins. Co., 193 U. S. 
657, 24 Sup. Ct. 549, 48 L. Ed. 832: Supreme Lodge vs. Knight, 
117 Ind. 489, 20 N. E. 479, 3 L. R. A. 409. But such amend- 
ments cannot be made of the by-laws as will in any manner af- 
fect the promise of the society to pay a particular sum to a 
member as an insured. As to this the member has the right 
to rely upon the terms of his contract. Newhall vs. Council, 
181 Mass. 111, 63 N. E. 1; Langan vs. Council, 174 N. Y. 266, 
66 N. E. 932. As said by the Supreme Court of Massachusetts 
in Reynolds vs. Council, 192 Mass. 158, 78 N. E. 132, reprinted 
in 7 Am. & Eng. Ann. Cas. 779: ‘‘Most of the cases relied on 
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by the plaintiffs, when rightly analyzed, turn on the distinction 
between an attempted amendment of the by-laws directly affect- 
ing the promise to the certificate holder as an insured person 
and an amendment affecting his duties as a member of the cor- 
poration bound to perform his part in providing means or other- 
wise as one of the association of insurers”—citing many authori- 
ties. 

The changes and amendments of which plaintiff complains 
were of the constitution itself, and they not only increased the 
amount of the assessment which the member was to pay, but 
they scaled down the amount which the association was to pay 
him as an insured, and in legal effect reduced the amount of his 
policy from $2,000 to $1,070 without his personal consent. That 
this may not be done under an implied agreement to be bound 
by subsequent amendments of the constitution, which is the 
fundamental law of the society, is well settled by authority. 
Hobbs vs. Ass’n, 82 Iowa, 107, 47 N. W. 983, 11 L. R. A. 299, 31 
Am. St. Rep. 466; Sieverts vs. Ass’n, 95 lowa, 710, 64 N. W. 
671; Farmers’ Ins. Co. vs. Slattery, 115 Iowa, 410, 88 N. W. 
949; Field vs. Ass’n, 117 Iowa, 185, 90 N. W. 717, and cases 
cited. Even though the constitution contains provisions for 
amendment, this does not authorize a change of the contract 
made with the assured which affects his liability as such. See 
cases above cited, and Pokrefky vs. Ass’n, 121 Mich. 456, 80 N. 
W. 240, and Peterson vs. Gibson, 191 Ill. 365, 61 N. E. 127, 54 
L. R. A. 836, 85 Am. St. Rep. 263. Moreover, many courts 
have held that, even where there is an agreement on the part 
of the assured to be bound by subsequent changes, the society 
cannot make essential amendments affecting the rights of the 
insured as the holder of a benefit certificate. See: Morton vs. 
Council, too Mo. App. 76, 73 S$. W. 259; Hale vs. Aid Union, 
168 Pa. 377, 31 Atl. 1066; Olson vs. Court of Honor, 100 Minn. 
117, 110 N, W. 374,8 L. R. A. (N.S.) 521, 117 Am. St. Rep. 676; 
Strauss vs. Mutual Reserve, 128 N. C. 465, 39 S. E. 55; O’Neill 
vs. Council, 70 N. J. Law, 410, 57 Atl. 463; Supreme Council vs. 
Getz, 112 Fed. 119, 50 C. C. A. 153. That the certificate issued 
to plaintiff is a contract, see: Brown vs. lowa Legion of Honor, 
107 Iowa, 439, 78 N. W. 73; Smail vs. Court of Honor (Mo. 
App.) 117 S. W. 117; Bornstein vs. Grand Lodge, 2 Cal. App. 
624, 84 Pac. 271; Van Norman vs. Brotherhood of Am., 134 
Towa, 575, 111 N. W. 992; Underwood vs. Iowa Legion of 
Honor, 66 Iowa, 134, 23 N. W. 300; Trotter vs. Iowa Legion 
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of Honor, 132 lowa 513, 109 N. W. 1099, 7 L. R. A. (N. S.) 560. 
That the amendment to the constitution affected the amount to 
be paid plaintiff or his beneficiary, see: Supreme Council vs. 
Getz, 112 Fed. 119, 50 C. C. A. 153; Shepperd vs. Bankers’ 
Union, 77 Neb. 85, 108 N. W. 188; Johnson vs. Bankers’ Union, 
83 Neb. 48, 118 N. W. 1104; Pokrefky vs. Detroit Co., 121 
Mich. 456, 80 N. W. 240. 

With practical unanimity the courts seem to hold that the 
general power to amend by-laws reserved to a society does not 
authorize an amendment which impairs the vested rights of the 
members. See, in addition to cases already cited: Scow vs. 
Council, 223 Ill. 32, 79 N. E. 42; Grand Lodge vs. Haddock, 
72 Kan. 35, 82 Pac. 583, 1 L. R. A. (N. S.) 1064; Ayers vs. 
Grand Lodge, 188 N. Y. 280, 80 N. E. 1020; Sautter vs. Su- 
preme Conclave, 72 N. J. Law, 325, 62 Atl. 529. The reason for 
this rule is so well stated in Ayers’s Case, supra, that we quote 
the following therefrom: “An amendment of by-laws which 
form part of a contract is an amendment of the contract itself, 
and, when such a power is reserved in genral terms, the parties 
do not mean, as the courts hold, that the contract is subject to 
change in any essential particular at the election of the one in 
whose favor the reservation is made. It would be not reason- 
able, and hence not within their contemplation, at least in the 
absence of stipulations clearly specifying the subjects to be af- 
fected, that one party should have the right to make a radical 
change in the contract, or one that would reduce its pecuniary 
value to the other. A contract which authorizes one party to 
change it in any respect that he chooses would in effect be bind- 
ing upon the other party only, and would leave him at the 
mercy of the former, and we have said that human language is 
not strong enough to place a person in that situation. Indus- 
trial & Gen’l Trust, Ltd., vs. Tod, 180 N. Y. 215, 225, 73 N. E. 7. 
While the defendant may doubtless so amend its by-laws, for in- 
stance, as to make reasonable changes in the methods of ad- 
ministration, the manner of conducting its business, and the like, 
no change can be made which will deprive a member of a sub- 
stantial right conferred expressly or impliedly by the contract 
itself. That is beyond the power of the Legislature, as well as 
the association, for the obligation of every contract is protected 
from state interference by the Federal Constitution (article 1, 
§ 10).” The courts are not agreed, however, as to what consti- 
tutes an impairment of the contract. Some of them hold that an 
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amended by-law which increases the amount annually assessed 
against a member is not an impairment of vested rights. See: 
Reynolds vs. Council, 192 Mass. 150, 78 N. E. 129, 7 Am. & Eng. 
Ann. Cas. 776; Conner vs. Supreme Commandery, 117 Tenn. 
549, 97 S. W. 306; Gaines vs. Supreme Council (C. C.) 140 Fed. 
978. While other courts hold exactly to the contrary. Wright 
vs. Knights, 48 Misc. Rep. 558, 95 N. Y. Supp. 996; Hicks vs. 
N. W. Ass’n, 117 Tenn. 203, 96 S. W. 962. We need not pass 
upon this troublesome question now, for it seems to be universally 
held, as already indicated, that a benefit society cannot diminish 
the amount payable to a member or his beneficiary under his 
certificate by the enactment of a subsequent by-law, resolution, 
or amendment to the constitution without the consent of the in- 
sured. Evans vs. Ass'n, 182 N. Y. 453, 75 N. E. 317. See, also, 
cases cited in note to Gilmore vs. Knights, 1 Am. & Eng. Ann. 
Cas. 717. 

Save, then, as plaintiff consented to or ratified the different 
amendments made by the defendant, he is not bound thereby. 
That the subordinate lodge or lodges of which he was a mem- 
ber sent a representative to the Grand Lodge of which he was 
a member, and who agreed to the amendments, is of no mo- 
ment. Such representative had no right to bind the plaintiff or 
to agree to a change of his contract rights. Hill vs. Mutual 
Reserve Fund & Co., 128 N. C. 463, 39 S. E. 56; Supreme Coun- 
cil vs. Jordan, 117 Ga. 808, 45 S. E. 33; Supreme Council vs. 
Getz, 112 Fed. 119, 50 C. C. A. 153. The trial court may well 
have found that plaintiff consented to, acquiesced in, and ratified 
all changes in the constitution adopted prior to the year 1907, 
but was perfectly justified in finding that there was no acquies- 
cence in, agreement to, or ratification of the amendment adopted 
by the Grand Lodge in the year 1907. Being a law case, we 
must accept this latter conclusion of fact as true. Supreme 
Council vs. Batte, 34 Tex. Civ. App. 456, 79 S. W. 629. That 
plaintiff agreed to prior amendments is no evidence that he 
agreed to subsequent ones, and having agreed to prior ones 
does not estop him from challenging the validity of illegal sub- 
sequent ones. Benjamin vs. Mutual Reserve Co., 146 Cal. 34, 
79 Pac. 522; Schultz vs. Ins. Co., 59 Minn. 308, 61 N. W. 331; 
Ins. Co. vs. Kentner, 188 III. 431, 58 N. E. 966. Defendant does 
not plead waiver or estoppel, and that alone would be a suffi- 
cient answer to its present claim with reference to this issue 
sought to be made in the brief. Indeed, it does not plead any 
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acceptance of or agreement to the changes made in the year 
1907. 

2. By the amendments to its constitution at the Supreme 
Lodge session held in the year 1907, to which we have referred, 
the defendant not only increased the annual assessments and 
made other changes therein, but it also scaled down the amount 
of plaintiff's certificate without his consent, thus announcing its 
intention not to carry out its previous contract with the plaintiff. 
This justified him in rescinding the contract and in bringing suit 
for its breach. Van Werden vs. Ass’n, 99 Iowa, 621, 68 N. W. 

2; Supreme Council vs. Black, 123 Fed. 650, 59 C. C. A. 414; 
Wuerfler vs. Trustee, etc., 116 Wis. 19, 92 N. W. 433, 96 Am. 
St. Rep. 940; Supreme Council vs. Batte, 34 Tex. Civ. App. 456, 
79 S. W. 629. Plaintiff was not obliged thereafter to tender any 
assessments but might treat his contract as rescinded. Roehm 
vs. Horst, 178 U. S. 1, 20 Sup. Ct. 780, 44 L. Ed. 953. By the 
amendment passed in the year 1907, all assessments paid by 
plaintiff since the year 190 were canceled and a lien established 
as of date May 22d of the year 1907, and the increase of rates 
were to take effect as of July 1, 1907. Had plaintiff tendered the 
increased assessment, he would doubtless have waived the deduc- 
tion made of his policy. He was not obliged to tender assess- 
ments under the old rate, for defendant had repudiated those 
already paid and had adopted a new rate for a diminished policy. 
O’Neill vs. Supreme Council, 70 N. J. Law, 410, 57 Atl. 463; 
Benjamin vs. Mutual Reserve, 146 Cal. 34, 79 Pac. 517; Lang- 
necker vs. Grand Lodge, 111 Wis. 279, 87 N. W. 293, 55 L. R. 
A. 185, 87 Am. St. Rep. 860. Defendant’s claim that plaintiff 
ceased to be a member because he failed to pay his assessments, 
and therefore cannot complain of the changes in the contract, is 
without merit. Plaintiff does not claim to be a member. His 
right of action is not bottomed on that theory. His contention is 
that defendant repudiated its contract with him, and he wants 
damages because of that fact. If he were a member in good 
standing and had paid the increased assessments, his present ac- 
tion would not lie. Indeed, it is doubtful if either he or his bene- 
ficiary would have had any remedy had he kept up his assess- 
ments until his death. 

3. It is true, as defendant contends, that some courts have 
held that plaintiff's remedy is by mandamus, or some form of 
action other than that for damages. See: Lavalle vs. Society, 
17 R. I. 680, 24 Atl. 467, 16 L. R. A. 393; Langan vs. Supreme 
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Council, 174 N. Y. 266, 66 N. E. 932. One reason given for 
these holdings is that, as plaintiff is a member of a mutual bene- 
fit society which has no funds save as they may be obtained by 
assessments, a member cannot bring action for damages against 
it; it having no funds to pay judgments and being under no 
obligation to pay to one member more than to another. An- 
other reason given is that the measure of damages is so uncer- 
tain as to be incapable of admeasurement, and that in such cases 
plaintiff's remedy is either by mandamus or in equity to enforce 
specific performance; but this rule has not been generally ac- 
cepted. On the contrary, it has been expressly disaffirmed in: 
Lahiff vs. St. Joseph, 76 Conn. 648, 57 Atl. 692, 65 L. R. A. 92, 
100 Am. St. Rep. 1012; Thompson vs. Grant International, etc., 
41 Tex. Civ. App. 176, 91 S. W. 834; O'Neill vs. Supreme Coun- 
cil, 70 N. J. Law, 410, 57 Atl. 463; Makely vs. Supreme Council, 
133 N. C. 367, 45 S. E. 649. We have also disapproved it in: 
Van Werden vs. Society, 99 Iowa, 621, 68 N. W. 892; Farmer 
Co. vs. Slattery, 115 Iowa 410, 88 N. W. 949. See, also, Ebert 
vs. Mutual Reserve, 81 Minn. 116, 83 N. W. 506, 834, 84 N. W. 
457. The reasons for this rule are so well stated in the Van 
Werden Case that we need do no more than refer thereto with- 
out quoting what was said. It is no defense that defendant had 
no funds with which to pay the judgment. Van Norman vs. 
Modern Brotherhood, 134 Iowa, 575, 111 N. W. 992; Ebert vs. 
Reserve Co., 81 Minn. 116, 83 N. W. 506, 834, 84 N. W. 457. 

4. Defendant, as will be observed, makes no claim that the 
measure of damages adopted by the trial court was erroneous. 
That is due perhaps to our decision in the Van Meter Case, 
supra. In view of this situation, it is unnecessary to discuss the 
question. As applied to benefit associations such as the de- 
fendant, there is much ground for saying that the amount or pre- 
miums paid with interest should not be the true measure of re- 
covery. However, there are several cases making the rule ap- 
plicable to such societies as the defendant, and we are not dis- 
posed, in view of the record before us, to do more than say that 
the question is not properly before us, and therefore not decided. 

Having now considered all the points presented in appellant’s 
brief and argument, and finding no error, the judgment of the 
District Court must be, and it is, affirmed. 


VoL. XXXIX.—2. 
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SUPREME COURT OF WISCONSIN. 


MILLER 
v8. 


SOVEREIGN CAMP WOODMEN OF THE WORLD.* 


BENEFICIAL INSURANCE—PROOFS OF DEATH—WAIVER. 


A beneficial insurance order waived its right to insist on proofs of death, 
where it refused to receive proofs of death based on absence on 
which the beneficiary relied. 


[For other cases, see Insurance, Cent. Dig. § 1965; Dec. Dig. § 780.] 


Appeal from Circuit Court, Green County; George Grimm, 
Judge , 

Action by Augusta Miller against the Sovereign Camp Wood- 
men of the World. From a judgment for plaintiff, defendant ap- 
peals. Affirmed. 

The plaintiff, as the beneficiary in a benefit certificate issued 
to her son Otto Miller, brings this action to recover $1,000. To 
establish the death of the insured, evidence was offered tending 
to show that at the time the action was begun he had been ab- 
sent from his home and unheard of for seven years. No evi- 
dence was offered by the defendant. The court directed a ver- 
dict in favor of plaintiff, and such ruling is assigned as error. 
Otto Miller was last heard from in 1899. He was then twenty- 
three years of age and unmarried. He was a musician and a 
barber, and had pursued both callings for a livelihood, and had 
been away from home on and off for several years prior to his 
disappearance. It appears that he was devoted to his mother, 
writing to her frequently when he was away, and returning to 
her home at irregular intervals. The testimony fairly shows 
that, in so far as the alleged decedent had any home, it was with 
his mother. In 1899 he was engaged to be married to a young 
lady at Monroe, where his mother resided. In July, 1899, the 
plaintiff and Otto went to Salina, Colo., where Mrs. Miller 
visited some relatives until the following July. It is not entirely 
clear whether she went to Colorado with the purpose of making 
it her permanent home, but the inference from the testimony is 
strong that she did not. Otto did not remain at Salina long, 
but spent most of his time in Denver and Boulder until Decem- 


® Decision rendered, Oct. 26,1909. 122 N. W. Rep. 1126. 
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ber, 1899, at which time he wrote his mother from Denver. 
Nothing further had been heard from him up to the time of the 
trial. Some rumors reached plaintiff as to his whereabouts, and 
numerous letters were written to parties who it was thought 
might be likely to know of him if he were alive. The plaintiff 
continued to make the required payments on the benefit certifi- 
cate for the seven years after the disappearance of her son. 


JEFFRIS, Movat, SmitH & Avery (Arthur H. Burnett, of 
counsel), for Appeilant. 
J. M. Becker, for Respondent. 


BARNES, J. (after stating the facts as above). 

It is contended by the defendant that the evidence offered was 
insufficient to raise the presumption of death, and that a verdict 
should have been directed in its favor. If this contention be not 
well taken, then it is urged that the jury should have been per- 
mitted to pass upon the principal issue in the case. 

Some of the more modern cases hold that an interested party 
seeking to establish the death of another may not rely on the 
absence of such party from his home or place of residence for 
seven years without being heard from as being sufficient to raise 
a presumption of death, but, in addition thereto, it must be 
showh that diligent search and inquiry have been made and all 
available sources of information exhausted without result before 
a prima facie case of death is established. Modern Woodmen ot 
America vs. Gerdom, 72 Kan. 391, 82 Pac. 1100, 2 L. R. A. (N. 
5.) 809, and cases cited. If this rule is adopted by this court, 
the judgment could not be sustained. While a considerable 
amount of. evidence of search and inquiry was offered by plain- 
tiff, and was not contradicted, still different minds might reason- 
ably draw different conclusions as to whether the search was 
sufficiently diligent, thorough, and exhaustive to meet the re- 
quirements of the rule. In such a case the jury rather than the 
court should draw the inference. The rule stated by Mr. Green- 
leaf is that: ‘After the lapse of seven years, without intelligence 
concerning the person, the presumption of life ceases, and the 
burden of proof is devolved upon the other party. * * * It 
is sufticient, if it appears that he has been absent for seven years 
from the particular state of his residence, without having been 
heard from.” 1 Greenleaf on Evidence, § 41. Other treatises on 
the law of evidence state the rule in substantially the same way. 
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Wigmore on Evidence, § 2531; Jones on Evidence (2d Ed.) § 
61. Each of the authors named cite an abundance of cases in 
support of the rule announced. In Cowan vs. Lindsay, 30 Wis. 
586, this court adopted, without qualification, the rule as laid 
down in Greenleaf on Evidence, and has reiterated such rule in 
Whiteley, Adm’r, vs. Equitable Life Assur. Society, 72 Wis. 
177, 39 N. W. 369, and in Wisconsin Trust Co. vs. M. & F. Ins. 
Co. Bank, 105 Wis. 464, 81 N. W. 642, although it was not 
necessary to the decision of either of the two cases last cited 
to do so. Thus it will be seen that the court is firmly com- 
mitted to the general doctrine which does not require proof of 
diligent search and inquiry in order to establish the presumption 
of death when a person has absented himself from his home or 
place of residence for seven years. To hold in this case that the 
home of the plaintiff was not that of her son would be equiva- 
lent to holding that where a son has reached his majority, and 
has made it a practice to work away from home at times, he 
thereby loses his domicile with his parents, at least in the ab- 
sence of direct evidence on his part of intention not to change 
his place of residence. 

The plaintiff is a widow seventy-two years of age. She had 
six children. One died in 1898 and one in 1899, and three others 
died prior to 1898, so that Otto was the only living child and 
heir when his mother went to Colorado in July, 1899. Otto 
appears from the evidence to have been an affectionate son, re- 
turning often to the home of his mother, and writing her very 
frequently during his absence. The death of the plaintiff's 
daughter Emma in 1899 was the immediate cause of her going 
to Colorado. While there Otto made her numerous visits up to 
the time of his disappearance. There was nothing to suggest 
that he had acquired or intended to acquire a home or place of 
residence different from that of his mother. Intention is almost 
invariably a controlling element in determining residence. In 
Pennsylvania it is held that: “Residence is, indeed, made up of 
fact and intention; that is, of abode with intention of remaining. 
But it is not broken by going to seek another abode; but con- 
tinues until the fact and intention unite in another abode else- 
where.” Pfoutz vs. Comford, 36 Pa. 420, 422. Other courts 
hold that a person leaving his place of residence with the present 
intention of abandoning it thereby ceases to be a resident of 
such place. Swaney vs. Hutchins, 13 Neb. 266, 13 N. W. 282. 
But residence is not lost by leaving it for temporary purposes, 
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where the intention remains to return when such purposes are 
accomplished. Daubmann vs. City Council, 39 N. J. Law, 57, 
59; Stratton vs. Brigham, 34 Tenn. 420, 422; Inhabitants of 
Warren vs. Inhabitants of Thomaston, 43 Me. 406, 418, 69 Am. 
Dec. 69. The general rule is that a man must have a habitation 
somewhere, and that he can have but one, and that, in order to 
lose one, he must acquire another. Kellogg vs. Supervisors, 42 
Wis. 97, 107; Bulkley vs. Inhabitants of Williamstown, 3 Gray 
(Mass.) 493, 495. Residence signifies a person’s permanent 
home and principal establishment, to which whenever he is ab- 
sent he has the intention of returning. In re Clark’s Estate, 61 
Hun, 619, 15 N. Y. Supp. 370, 371. Section 69, St. 1898, pre- 
scribes rules for determining the residence of electors. Subdivi- 
sion 3 of this section provides that a temporary absence from 
home with the intention of returning shall not deprive a party of 
his residence; and subdivision 9 provides that intention to ac- 
quire a new residence without removal shall avail nothing, and 
that neither shall removal without intention. These statutory 
provisions would seem to be merely declaratory of the common 
law. 


The residence of Otto Miller was with his mother, at least un- 
til he reached his majority, as he could form no valid intent to 
change it before. There is no proof that he acquired or at- 
tempted to acquire any new residence. There is abundant evi- 
dence that he did return to the home of his mother frequently, 
and at least made it his headquarters. Under these circum- 
stances, we do not think the court erred in assuming that the 
residence of the plaintiff was the residence of her son. The 
certificate upon which suit was brought provided that no legal 
proceeding should be instituted to recover thereunder until ninety 
days after proofs of death were furnished. The constitution of 
the defendant required the officers of the local camp to report 
the death of a member to the sovereign clerk of the order, and 
made it the duty of such clerk to forward to the clerk of the 
local camp such blanks as should be prescribed by the sovereign 
commander and finance committee, upon which to make proofs 
satisfactory to them. A proper request for such blanks was 
made, and was refused on the ground that no notice of death 
had been received. In refusing to send the blanks. an officer 
of the defendant, presumably duly authorized, stated that proof 
of absence could not be received as proof of death, and that the 
validity of the claim made could not be recognized unless actual 
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death could be shown. The defendant, no doubt in conformity 
with the provisions of its constitution, had blanks upon which to 
make proofs of death that would be satisfactory to it. The plain- 
tiff could hardly be expected to know what was required in this 
regard. There was a denial of liability, if plaintiff proposed to 
rely on the presumption of death resulting from absence. Un- 
der these circumstances, the defendant waived its right to in- 
sist on proofs of death as a condition precedent to the begin- 
ning of suit. King vs. Hekla Fire Ins. Co., 58 Wis. 508, 17 N. 
W. 297; Faust vs. American Fire Ins. Co., g1 Wis., 158, 64 N. 
W. 883, 30 L. R. A. 783, 51 Am. St. Rep. 876; Matthews vs. 
Capital Fire Ins, Co., 115 Wis. 272, 91 N. W. 675. 
Judgment affirmed. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The common law doctrine that in case of a party who has been ab- 
sent from his domicile and unheard of will be presumed to be alive until 
seven years have elapsed and will thereafter be presumed to be dead, 
should be subject, it would seem, to important modifications in its ap- 
plication. This fact has been repeatedly recognized by the courts in 
cases of disappearance for a shorter period, and it has been held that a 
presumption of death may arise from other facts than the mere lapse of 
time. Thus, in the case of John Hancock Life Ins. Co. vs. Moore, 34 
Mich. 41, where it appeared that the insured, if alive, could not easily 
have escaped discovery after diligent search, his physical and mental 
condition having been such as to cause anxiety to his friends, these facts 
were admitted to shift the onus probandi to the party alleging his con- 
tinued life. See, also, Boyd vs. Ins. Co., 34 La. Ann. 848. So in Mutual 
Ben. L. Ins. Co. vs. Tinsdale, 91 U. S. 241, letters of administration are 
treated as strong presumption of death. Such, too, is the English rule. 
Leach vs. Leach, 8 Jur. 211; Clayton vs. Gresham, 10 Ves. 288. So, too, 
proofs of death have been held admissible in favor of the company. 
Goldschmidt vs. Ins. Co., 33 Hun (N. Y.) 441; Helwig vs. Ins. Co., 21 
Ins. L. J. 660. In case of suicide, too, the legal presumption against it 
does not exist in the case of insanity. Germain vs. Ins. Co., 26 Hun (N. 
Y.) 604. 

It would seem that a similar principle should apply in case the stat- 
utory period has elapsed and that circumstances favoring continued ex- 
istence should shift the onus to the party alleging death. This fact is 
apparently recognized in Tisdale vs. Ins. Co.. 26 Iowa 170, where it 
is held that evidence of character, domestic relations, etc., which would 
render the abandonment of home improbable, may determine the pre- 
sumption of death, regardless of the time that has elapsed. See also 
Travelers’ Ins. Co. vs. Sheppard, 85 Ga. 751. The common law rule 
would seem to be more properly applied to those cases where, aside 
from the lapse of time, the facts raise no presumptions regarding the 
continuance of the life. Especially is this the case in life insurance 
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where disappearances for the purpose of establishing fraudulent death 
claims have been so common, and the question arises how far such an 
inducement may be regarded as negativing a presumption based on 
mere disappearance. 

In the present case no strong home ties are shown to have existed, 
aside from affection for his mother. His life was that of a wanderer, such 
as frequently lead the subjects to ultimately sever their home connections 
and disappear for long periods. The question arises how far such facts 
should make it incumbent on the party alleging death, and who may be 
presumed to be most familiar with the trails which should be followed, 
to make diligent inquiry as to the cause of absence. Should mere evi- 
dence of unexplained absence without evidence of search or inquiry, or 
that they were needless or impracticable, be sufficient to establish the 
common law presumption of death? 


SUPREME COURT OF SOUTH CAROLINA. 


BARTON 
v8. 


TRAVELERS’ INS. CO.* 


COMPENSATION OF AGENT—INTEREST AND RENEWAL 
PREMIUMS AND COMMISSION THEREON. 

An insurance agent’s contract provided that termination thereof for 
any cause should terminate his interest in renewal premiums and 
commissions thereon, except as thereafter provided. The excep- 
tion provided for a continued interest in renewals in case of term- 
ination by his death or otherwise by the terms of the contract, ex- 
cept for breach, but no provision was made in the contract for its 
termination by a new contract afterward made, which expressly can- 
celed all former contracts. Held, that the first. contract being term- 
inated by the new contract, and so not by anything in the terms of 
the first contract, it followed that the agent’s interest in commissions 
on renewals under such contract also terminated. 


[For other cases, see Insurance, Cent. Dig. §§ 111-114; Dec. Dig. § 84.] 


Appeal from Common Pleas Circuit Court of Greenville 
County; J. C. Klugh, Judge. 

Action by W. A. Barton against the Travelers’ Insurance 
Company. From a judgment for defendant, plaintiff appeals. 
Affirmed. 

The following is the decree of the Circuit Court :— 

“On February 11, 1889, the plaintiff herein entered into a con- 


* Decision rendered, ‘Nov. 18, 1909. 66 S. E. Rep. 118. 
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tract with the defendant, by which he undertook to serve the 
defendant as district agent at Greenville, S. C., in soliciting life 
and accident insurance and in other matters connected with such 
agency. He was to receive as compensation for his services com- 
missions at fixed rates on first annual premiums of both life and 
accident policies, and at less rates on renewals or annual premi- 
ums for subsequent years. Section 13 of the contract is as fol- 
lows: ‘Commissions on renewals shall be payable only on those 
actually collected and accounted for by the agent under this 
agreement, and termination hereof for any cause shall terminate 
all interest of the agent in renewal premiums and commissions 
thereon, except as hereinafter provided. If said agency shall 
be terminated by the death of the agent, or otherwise by the 
terms of this contract except for breach thereof by the agent, 
then the company shall and will pay to William A. Barton, said 
agent, or his legal representatives, renewal commissions at the 
rates herein provided, upon premiums received by the company 
for the renewal of life policies in force at the time said agency 
may so terminate, for the term of four (4) years after such 
termination and no longer, but nothing upon renewal of risks 
transferred from other agencies.’ The modes or causes by 
which the agency might be terminated by the terms of said con- 
tract were, besides the death of the agent, the forfeiture by the 
agent of his rights under the contract because of his violation of 
its provisions, or the giving of thirty days’ written notice by 
either party to the other. No provision is made in the contract 
for its termination by the parties entering into a new contract 
of agency. 

“The said contract continued in force until May 1, 1905, when 
it was terminated or superseded by a new contract between the 
parties which was entered into on April 11, 1905. This new 
contract gave to the agent apparently a wider territory to work 
in and larger commissions on both first premiums and renewals 
than the old contract, and was more liberal to the agent in other 
provisions than the old contract had been. It contained a pro- 
vision for the payment to the agent of a commission on life re- 
newals for five years from the termination of the contract for 
any cause except violation of its terms by the agent, but stipu- 
lated expressly that, if the agent should within one year from 
the date of termination of said contract enter the employment 
of any other life insurance company to work in the territory 
specified in said contract, all right to further renewal commis- 
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sions shall cease from the date of such employment. There was 
the further provision that, if the agent shall leave the service 
of the company and shall induce a policyholder to relinquish 
his policy, the agent shall forfeit any interest in renewal com- 
missions that he might otherwise be entitled to under the con- 
tract, and also the provision that, if the agent shall neglect to 
report and pay over premiums or shall otherwise violate any of 
the provisions of the contract, all his rights under the contract, 
including the right to commissions on renewals, shall forthwith 
terminate. It was further provided that all former contracts 
between the parties were canceled, and, lastly, that either party 
may terminate the contract by giving to the other party seven 
days’ notice in writing to that effect, and the power of the agent 
to collect and receive premiums shall cease with the termination 
of the contract. 

“Tt thus appears that the contract of February 11, 1899, was 
terminated by the contract of April 11, 1905, and not by any- 
thing in the terms of the first-mentioned contract. It follows 
that the interest of the agent in commissions on renewals under 
said contract was also terminated, and nothing in the contract 
of 1905, as originally entered into, served such commissions to 
the agent. This appears to have been the view taken of the 
matter by the parties themselves, for, after the said contract of 
19c5 had been entered into additional stipulations intended to 
secure to agent such renewal commissions were agreed upon 
and signed by the parties. These stipulations, which also cov- 
ered other matters relating to renewal commissions, were styled 
a ‘rider attached to and forming a part of agency contract be- 
tween the Travelers’ Insurance Company and William A. Bar- 
ton, dated April 11, 1905’. 


“The last-mentioned contract was terminated in November 
or December, 1905, by the company giving the stipulated seven 
days’ notice to Mr. Barton. Thereafter the agent demanded of 
the company his renewal commissions on policies secured by 
him under the contract of 1899. The company declined to pay 
these, and this action was then brought by Mr. Barton to re- 
cover such renewal commissions, claiming that at least $800 
was due him on account of such commissions and asking for an 
accounting by the company to ascertain the amount of such 
commissions. The company in its answer denied its liability to 
the plaintiff, and alleges that whatever interest he may have had 
in renewal commissions has been forfeited by his having in- 
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duced one or more policyholders of the company to relinquish 
their policies in the company and by his having within one year 
after the termination of said contract entered the employment of 
another life insurance company to work in the territory cov- 
ered by his contract with the defendant, contrary to the stipula- 
tions of said contract. 

“The case was referred to the master who has taken a mass 
of testimony and filed his report in favor of the claim of the 
plaintiff. The case was argued before me on exceptions to said 
report. I do not deem it necessary to consider these exceptions 
separately. In my opinion the testimony clearly establishes the 
violation of his contract by the agent in both the particulars 
above specified and the stipulated forfeiture must fall thereon. 
Indeed, this does not seem to be disputed by the plaintiff, and 
no claim is made for renewal commissions nor any other benefit 
during the contract of 1905. The contention is that the agent’s 
right to renewal commissions on business procured by him for 
the defendant before the contract of 1905 went into effect does 
not depend upon the terms of that contract, and cannot be for- 
feited by the violation of that contract on his part, but that such 
right is secured to him by the so-called ‘rider’ attached to that 
contract which it is claimed is not a part of that contract nor 
subject to any forfeiture or other provision stipulated in said 
contract. The whole controversy turns upon the question as to 
whether the said ‘rider’ is a part of the contract of 1905. ‘This 
‘ question, it seems to me, is conclusively settled by the ‘rider’ 
itself, which in its title or heading is declared to form a part 
of said contract dated April 11, 1905. If it forms a part, it is as 
much subject to the provisions of that contract as any other 
part of the same. This being established, the forfeiture de- 
clared in that contract must apply to the rider as much as any 
other part of said contract. 

“It is true that courts do not favor forfeitures, and in cases 
of doubtful construction will refuse to permit a forfeiture, or will 
adopt such construction as will save the forfeiture. But this is 
not a case of doubtful construction. The parties have made an 
agreement and couched it in plain language that is susceptible 
of but one meaning. That language declares a forfeiture upon 
certain facts. Those facts are established beyond question. The 
conclusion is irresistible. 

“It follows that the master is in error. His report must be, 
and hereby is, overruled. 
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“Tt is ordered and adjudged that the complaint be dismissed, 
with costs.” 


HAYNSWORTH, PATTERSON & BLYTHE, for Appellant. 
SANDERS & Dk Pass and CoTHRAN, DEAN & CoTHRAN, /or 
Respondent. 
Hyprick, J. 
This court concurs in the opinion of the Circuit Judge, and, 
for the reasons therein stated, the judgment of the Circuit Court 
is affirmed. 


SUPREME COURT OF NEW JERSEY. 


FORD 
v8. 


METROPOLITAN LIFE INS. CO.* 


LIFE POLICY—ACTIONS—QUESTIONS FOR JURY. 


An insurance policy contained the following clause: “After two years 
this policy shall be noncontestable except for nonpayment of pre- 
miums as stipulated, or fraud.” The insured, in his application for 
insurance, declared that he had never been sick and that he had 
not been under the care of any physician within two years. There 
was testimony that the insured had about twenty-one months before 
the issuing of the policy consulted a physician who said the insured 
had a rash which the physician diagnosed as caused by syphilis, but 
did not so inform the insured. The insured was otherwise in good 
health. Held, that it was a question for the jury whether the dec- 
larations in the application were fraudulently made. 


[For other cases, see Insurance, Cent. Dig. §§ 1738, 1759; Dec. Dig. § 
668. ] 


Appeal from District Court, Camden County. 

Action by Mary E. Ford against the Metropolitan Life In- 
surance Company. Judgment for plaintiff, and defendant ap- 
peals. Affirmed. 


Argued June term, 1909, before Reed, Bergen, and Voor- 
hees, JJ. 


LEWIS STARR, for Appellant. 
J. H. Switzer and Howarp L. MILLER, for Appellee. 


* Decision rendered, Oct. 23, 1909. 74 Atl. “Re p. 253. “Syllabus by ‘the Court. 
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REED, J. 

The defendant, the Metropolitan Life Insurance Company, 
on June 30, 1906, wrote a policy upon the life of Henry T. Ford, 
who died July 16, 1908. The policy contained this clause: 
“After two years this policy shall be noncontestable except for 
the nonpayment of premiums as stipulated, or fraud.” One of 
the grounds assigned for reversal is that the insured in his ap- 
plication declared that he had never been sick, and that he 
had not been under the care of any physician within two years. 
The only testimony to the effect that the insured had been sick 
before June 30, 1906, or that he had been under the care of a 
physician before that date, was the testimony of Dr. Bailey, 
who said that between April, 1902, and October 12, 1904, the 
insured came occasionally to see him, and that the insured had 
a rash, which rash he diagnosed as the result of syphilis. He 
says, however, that he never told Ford that he had syphilis. 
The testimony of other physicians was based upon examinations 
made some time after the policy was written, and their diag- 
noses were based mainly upon information received from Dr. 
3ailey. Dr. Bailey himself would not swear that the diagnosis 
he made was absolutely correct. The insured always denied 
any knowledge of any cause for the acquisition of that disorder. 
Respecting his general physical condition, Dr. Bailey says he 
was a healthy fellow otherwise than the existence of the rash. 
The trial judge left to the jury the question whether the repre- 
sentations made by Ford were fraudulently made, and the jury 
found they were not. The counsel for the appellant insists that 
the facts of the sickness and of the attendance of a physician 
were such that the insured could not have forgotten them when 
he made his application, and so it must be a legal conclusion 
that he intended a fraud upon the company when he made his 
answers to the questions propounded to him in his application. 
We are of a different opinion, and think the question of his in- 
tention was one for the jury. 

Again, it is assigned as a reason for reversal that of the dif- 
ferent statements made by the plaintiff to the company after the 
death of the insured only the statements of two definite physi- 
cians were offered in evidence by the plaintiff, and that three 
others were withheld; but all three statements were put in evi- 
dence by the defendant, and so the ground for nonsuit, if it 
ever existed, disappeared. 

It is also insisted that there was error in permitting Dr. Branch 
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upon cross-examination to testify that he had never known Ford 
to be sick, except that he was confined to the house. Dr. 
Branch testified that he saw Ford twice in 1900 and treated him 
for headache, which he thought came from cerebral tumor, and 
that he thought Ford’s disorder dated back a year before he 
saw him. This conclusion was based upon information he got 
from Dr. Bailey after Ford’s death. Dr. Branch had already 
said that he knew Ford for some years, and the doctor was then 
asked whether he ever knew him to be sick, except that he was 
confined to the house. This reference to confinement to the 
house evidently alluded to the confinement of Ford in the Black- 
wood Insane Almshouse Hospital, at Blackwood, to which Ford 
was committed on July 4, 1908. To the question so propounded 
Dr. Branch answered, “No”; the court ruling that in making 
this answer the defendant made him its own witness. This evi- 
dence was relevant upon the question of the fraud of the insured 
in making his statement in his application for insurance. If it 
were true that he had never been known to be sick, there is less 
likelihood that his statements were made by him with intention 
to deceive the company. 

Again, it is insisted that it was error to permit Dr. Donges 
to answer the question: “What is meant by the physician in 
attendance upon you? A. Medical attention is when you take 
care of a man. It does not make any difference whether you 
go to his home, or whether he comes to you, as he takes your 
remedies, or you apply surgery to him, or medical treatment.” 
[t is difficult to see how the defendant can complain of this an- 
swer, for the doctor gave the widest scope to the phrase “phy- 
sician in attendance”, which was favorable to the defendant. Be- 
sides, the question in the case was how the insured understood 
the question, and whether he by his answer fraudulently misled 
the company. There was no injurious error in this question and 
answer. 

Indeed, the objections taken to the different questions pro- 
pounded to the witness respecting the general health of the in- 
sured rest upon the notion that the warranties contained in the 
application could not be modified by evidence of general robust 
health; while, in fact, the defendants were precluded from 
treating these representations as warranties, because the inter- 
val of two years between the execution of the policy and the 
death of the insured had occurred, and stripped the defendants 
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of the right to interpose any defense except the fraud of the in- 
sured or the nonpayment of premiums. 
The judgment below should be affirmed. 


APPELLATE COURT OF INDIANA. 


EQUITABLE LIFE ASSUR. SOCIETY OF 
UNITED STATES 


v8. 


STOUGH. (No. 6,819)* 


LIFE INSURANCE—RIGHTS OF BENEFICIARY. 


Where insured in a life policy has the right under the policy to change 
the beneficiary, the latter has no vested interest, but the insured’s 
control of the property is complete. 


[For other cases, see Insurance, Cent. Dig. § 1470; Dec. Dig. § 586.] 


LIFE INSURANCE—SURRENDER BY MUTUAL AGREEMENT 

A life policy giving insured the right under the policy to change the 
beneficiary may be surrendered by mutual agreement between in- 
sured and insurer, so as to terminate the rights and obligations of 
the parties. 


[For other cases, see Insurance, Cent. Dig. § 1471; Dec. Dig. § 588.] 


LIFE INSURANCE—SURRENDER BY MUTUAL AGREEMENT. 

Insured, in a life policy giving him the right to change the beneficiary, 
paid to the soliciting agent a small part of the first year premium, 
and gave a note to the soliciting agent for the balance. Insured 
voluntarily rescinded the contract of insurance, and surrendered the 
policy to the soliciting agent who returned the premium note. In- 
surer, at the home office; charged the general agent under whom 
the policy was issued a short rate of premium for the time the policy 
was outstanding without knowledge of the facts. Held, that the 
policy was surrendered by mutual agreement precluding a recovery 
by the beneficiary. 


[For other cases, see Insurance, Cent. Dig. § 1471; Dec. Dig. § 588.] 


Appeal from Circuit Court, Marion County; Henry Clay Al- 
len, Judge. 

Action by Matilda Stough against the Equitable Life Assur- 
ance Society of the United States. From a judgment for plain- 
tiff, defendant appeals. Reversed, with instructions. 

* Decision rendered, Nov. 5, 1909. 89 N. E. Rep. 612. 
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Joun B. Exam, J. W. FESLER, and HARVEY J. ELAM, for 
Appellant. 

M. M. BACHELDER, for Appellee. 

Comstock, J. 

Appellee sued appellant on an insurance policy issued on the 
life of one William E. Stough in which appellee, his mother, was 
named as beneficiary. Issues were formed on the one paragraph 
of complaint by general denial. Trial was had by jury. Verdict 
returned in favor of appellee for $——, and over appellant’s 
motion for a new trial judgment was rendered thereon. 

The action of the court in overruling the motion for a new 
trial is the only error assigned. As grounds therefor it is 
claimed that the verdict is not sustained by sufficient evidence, 
is contrary to law, and that the court erred in giving and in re- 
fusing to give to the jury certain instructions. 

The following facts as shown by the evidence are uncontra- 
dicted: Louis B. Noble, a local agent of the Equitable Life 
Assurance Company for Elkhart County, Ind., working under 
the directions of William B. Paul, sold a policy of life insurance 
in May, 1904, ta William E. Stough. The premium for said 
policy was $31.31, and was paid at the time of the delivery of 
the policy on or about May 14, 1904, $6.31 in cash and a note 
given to and payable to said Noble for balance of $25, payable 
sixty days after date, May 10, 1904. Said policy was issued by 
said company and sent to William B. Paul, its general agent, 
and by Paul was sent to Noble and by Noble delivered to Stough. 
Paul was connected with the company from about June, 1904, 
to the latter part of the year 1905. Noble wrote business for the 
company. His contract was with William B. Paul, and was in 
force May 12, 1904. Paul paid the company all that it was en- 
titled to in way of premium from said Stough on said policy. 
Stough made no other payment, except the $6.31 on said policy. 
After the death of the insured, Paul received from the company 
$7 or $8. The company retained a medical fee of $5 and a term 
rate on the policy up to the time it was canceled. Noble kept 
the note during the sixty-day limit allowed for the return of the 
policy, and, after several attempts to collect it, told Mr. Stough 
that he had to return the policy before the sixty-day limit was 
out, which would be about the middle of July. Stough said he 
could not make the payment, that he had been disappointed in 
some help that he had expected, and that he would have to 
give the policy up. It was agreed between Noble and Stough 
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that the said sum of $6.31 should be kept by Noble as reim- 
bursement for medical fees and other expenses. Stough gave 
the policy to Noble at least two or three days before the time 
was out for him to return it. Noble delivered the note to 
Stough the same day the policy was returned. When the policy 
was returned to Noble, he wrote across the face of the note, as 
near as he could remember, “This note is returned because the 
policy was not taken out”, or words to that effect. On the 15th 
day of August Stough was taken sick with smallpox, and died 
after an illness of five days. At the time of his death the note 
was in possession of Mr. Stough, and across the face of it was 
written: ‘This note was given for life insurance which was re- 
turned, N. T. O. Therefore the note was returned”—“N. T. O.” 
meaning not taken out. 

In addition to the foregoing undisputed facts, there was evi- 
dence, not wholly without contradiction, that Paul paid the com- 
pany $15.65 which he received from Mr. Noble about August 1, 
1905; that he paid for this policy about the Igth of July, 1904, 
and charged it to Noble’s account, and he told Noble that this - 
Stough policy must be paid for or returned; that he afterward, 
in August, 1904, received the policy in a letter from Noble. Paul 
testified that he had mislaid the letter; that it was his opinion 
that the letter stated that Stough was dead or about to die, and 
the policy had better be canceled; that he forwarded the 
policy to William T. Tasker, cashier of appellant society for 
the state of Indiana, and received from the company $7 or $8. 
There is evidence that the policy was not received at the home 
office until after the death of the insured. Noble testified that he 
mailed the policy to Paul the day after he received it. The com- 
plaint alleges that at the time of his death the policy was in 
force and in the possession of the decedent and that at about that 
time the defendant unlawfully, wrongfully, and without the 
knowledge or consent of the decedent took the policy from his 
possession and deprived him of the use thereof. 

There is no evidence in support of these allegations. The 
question is not whether the local agent had authority to cancel 
the policv. The assured had the right under the terms of the 
policy to change the beneficiary. The beneficiary therefore had 
no vested right. Denver Life Ins. Co. vs. Crane, 19 Colo. App. 
191, 73 Pac. 876; Milne vs. Northwestern Ins. Co., 23 Misc. 
Rep. 553, 52 N. Y. Supp. 766. His control of the policy was 


2 
complete. A policy may be surrendered by mutual agreement 
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so as to terminate the rights and obligations of the parties. 
Ohio Farmers’ Ins. Co. vs. Hunter, 38 Ind. App. 11 77 N. E. 
951; Mutual Life Ins. Co. vs. Phinny, 178 U. S. 327, 20 Sup. Ct. 
906, 44 L. Ed. 1088; Mutual Life Ins. Co. vs. Sears, 178 U. S. 
345, 20 Sup. Ct. g12, 44 L. Ed. 1096; Mutual Life Ins. Co. ‘vs. 
Hill, 178 U. S. 347, 20 Sup. Ct. 914, 44 L. Ed. 1097; Mutual 
Life Ins Co. vs. Allen, 178 U. S. 351, 20 Sup. Ct. 913, 44 L. Ed. 
1098; Mdsser vs. Knights Templars, etc., Co., 115 Mich. 672, 
74 N. W. 230; Van Wert vs. St. Paul, etc., Co., 8 App. Div. 107, 
40 N. Y. Supp. 463. The evidence shows without contradiction 
that Stough voluntarily rescinded his contract of insurance and 
surrendered his policy. This he had the right and was compe- 
tent todo. The policy of insurance and the premium note given 
therefor constituted the contract between the insurance company 
and the insured. They had the power to rescind it by mutual 
agreement as they had to make it. Akers vs. Hite, 94 Pa. 394, 
39 Am. Rep. 792; German Ins. Co. vs. Davis (Ark.) 12 S. W. 
155. The fact that the company at the home office at New York 
charged the general agent under whom the policy was issued a 
short rate of premium for the time the policy was outstanding 
without knowledge of all the facts would not change the situa- 
tion in any respect. 

It cannot be successfully contended that after the note was 
surrendered and canceled and the insured had delivered the 
policy to the agent from whom he obtained it that Stough could 
have been successfully sued upon the note. And, by parity of 
reasoning, the rep: sentative of the insured would be estopped 
to deny that he intended to do just what he did and that he dealt 
with the agent as one having full authority, fully intending to 
surrender his policy. 

The verdict is not sustained by the evidence. Other alleged 
errors need not be considered. 

Judgment reversed, with instructions to sustain appellant’s 
motion for a new trial. 


VOL. XXXIX.—3. 
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SUPREME COURT OF MICHIGAN. 


SAMBERG 
v8. 


KNIGHTS OF THE MODERN MACCABEES.* 





FRATERNAL INSURANCE—BY-LAWS—VALIDITY. 

A by-law of a fraternal order, providing that the disappearance of a 
member from his place of residence for any length of time shall not 
be presumptive evidence of his death, adopted after the issuance of 
a benefit certificate, is inapplicable to an action on the certificate 
based on the member’s death because he has not been heard from 
for seven years after his disappearance from his home, because it 
renders ineffectual Comp. Laws 1897, § 1225, providing that a person 
disappearing and his whereabouts remaining unknown for seven 
years shall be presumed to be dead, and the beneficiary proving the 
disappearance of the member, and a failure to hear from him for 
over seven years, is entitled to recover. 

[For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.] 


FRATERNAL INSURANCE—DEATH OF MEMBER—EVIDENCE 
—INSTRUCTIONS. 

In an action on a benefit certificate on the ground of the death of the 
member who had disappeared from his residence and had not been 
heard from for over seven years an instruction that the order was 
not liable unless the member was actually or presumptively dead, 
and that, if he was alive and in a certain place during the seven years’ 
period as claimed by a witness, there can be no recovery and that 
such evidence can be overcome only on finding that the witness was 
mistaken in his identification, or was falsifying, was sufficiently favor- 
able to the order. 


[For other cases, see Insurance, Cent. Dig. § 2010; Dec. Dig. § 826.] 


Error to Circuit Court, St. Clair County; Harvey Tappen, 
Judge. 

Action by Anna Samberg against the Knights of the Modern 
Maccabees. There was a judgment for plaintiff, and defendant 
brings error. Affirmed. 








Argued before Grant, Montgomery, Ostrander, Moore, and 
McAlvay, JJ. 










FRANK E. Jones, for Appellant. 
NorMAN I. MILLER, and Hovey & Barrp, for Appellee. 





MoorgE, J. 

Defendant is a fraternal beneficiary association. On the roth 
day of March, 1889, Charles A. Samberg, then a resident of Port 
“% Decision rendered, Nov. 5, 1909. 123 N. W. Rep. 25. 
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Huron, became a member of defendant order, and had issued to 
him a benefit certificate for $1,000. On or about November 24, 
1894, this certificate was surrendered, and, in lieu thereof, a cer- 
tificate in which Anna Samberg the wife of the plaintiff was 
named as beneficiary was issued. Mr. Samberg continued in 
the order, paid his assessments and was in good standing until 
on or about March 16, 1900, when he left his home for Seattle, 
Wash. His wife continued to pay the dues and assessments 
until June, 1908. Mrs. Samberg received letters from her hus- 
band until on or about October 16, 1900, since which time she 
claims not to have heard from him or been able to gain any 
knowledge of his whereabouts. On November 1, 1907, plaintiff 
as beneficiary filed her claim with defendant order for the 
amount of said benefit ($1,000), in which she sets up the facts in 
regard to the absence and disappearance of her said husband for 
the period of seven years, “and alleges that the amount of said 
certificate is now due and payable to her as beneficiary of the 
insured, her said husband.” ‘The defendant order at its Great 
Camp Review in June, 1904, amended its by-laws by adding 
thereto section 88, which reads as follows: “The absence or dis- 
appearance of a member of this order from his last known place 
of residence for any length of time, shall not be presumptive evi- 
dence of the death of the member and no right shall accrue un- 
der the certificate of membership to the beneficiary, nor shall 
any benefits be paid until satisfactory proof has been made of 
the death of the member, aside from any presumption that might 
arise by reason of his absence.” The claim made by plaintiff 
was disallowed by the executive committee, and upon appeal was 
disallowed by the Great Camp, and suit was then brought by 
plaintiff, and from a judgment in her favor the cause is brought 
here by writ of error. 

The first question that arises under the assignments of error 
is whether or not the letters written by Mr. Samberg to his wife 
were admissible in evidence. Objections were made to these 
letters when offered “as incompetent and immaterial, and for 
the reason that it is a communication between husband and wife, 
and therefore privileged and not admissible in evidence.” Comp. 
Laws, § 1225, provides: “If any person shall disappear and his 
whereabouts remain unknown, for the space of seven years, and 
no knowledge of such person can be procured for such space of 
seven years, he shall be presumed to be dead” The letters were 
introduced for the purpose of strengthenine he presumption of 
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death created by the statute by showing that at the time of his 
disappearance his relations with his wife and family were such 
as not to be a cause for his disappearance. We think they were 
competent. 

Errors are assigned upon the argument of counsel. Some of 
the argument criticised was a fair argument in reply to state- 
ments made by opposing counsel. Some of it was clearly im- 
proper, and should not have been made. Upon the attention of 
the trial judge being called to the argument, he at once declared 
it to be improper, and that line of argument was not pursued 
further. Counsel for defendant was evidently satisfied with the 
course pursued, for he made no request to the judge for further 
instructions to the jury. See People vs. De Camp, 146 Mich. 
533, 109 N. W. 1047; Davis vs. City of Adrian, 147 Mich. 300, 
110 N. W. 1084. 

The important question in the case is as to the effect of the 
by-law adopted in 1904, fifteen years after the insured became a 
member of the order, four years after his disappearance, and 
three years before the beneficiary ceased to pay assessments to 
defendant organization. The application for membership con- 
tained the following: “That these statements with this applica- 
tion and the constitution of the Great Camp K. O. T. M. for 
Michigan shall form the basis for the contract of endowment.” 
The certificate issued under this application was payable on con- 
dition that “all agreements and warranties made by him in his 
application are found to be true, and he continues to comply 
with the laws, rules, and regulations of the Great Camp for 
Michigan which are now or may hereafter be in force.” This 
certificate is made payable to the beneficiary named therein 
“upon satisfactory proof of the death of the said member”. We 
have already quoted the statute in relation to the presumption 
arising from a seven years’ absence without intelligence con- 
cerning the person. It was undoubtedly enacted to meet a 
necessity growing out of the experiences of men. This rule has 
also been recognized in the absence of a statute. See Heagany 
vs. National Union, 143 Mich. 186, 106 N. W. 700, and the many 
cases cited therein. It cannot be said that the insured in sub- 
scribing to his application contemplated the adoption of a by- 
law that would have the effect to render the provisions of a 
wholesome statute nugatory and to have the further effect of 
making it practically impossible to make proofs of death in cases 
within the occasional experience of men. There is a discussion 
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of the rights of defendant association to enact by-laws in an opin- 
ion written by Justice Ostrander (Wineland vs. Knights of the 
Maccabees of the World) found in 148 Mich. 608, 112 N. W. 696, 
in which it is recognized that a by-law to be valid must be rea- 
sonable. We hold that the by-law so far as this case is con- 
cerned is an unreasonable one. 

The remaining question calling for discussion is stated by 
counsel as follows: “Whether the presumption of the death of 
Charles Samberg was overcome by the testimony of witnesses 
who claim to have seen him alive after the seven years, so that 
it became the duty of the court to direct the verdict for defend- 
ant.” Upon that feature of the case the jury was instructed as 
follows: ‘You are further instructed that you are carefully to 
weigh the proofs concerning the presence of Chas. A. Samberg 
in the city of Petoskey in 1908. Of course, you will under- 
stand that if the witnesses for defendant saw Charles A. Sam- 
berg alive in Petoskey, as claimed, then the plaintiff cannot re- 
cover, whether his absence has been explained or unexplained. 
It is not the duty of the defendant to pay the amount of the cer- 
tificate held by a member, unless it is shown that the member is 
dead, either actually or presumptively, as I have explained. If 
Charles A. Samberg was alive and in Petoskey as claimed, then 
it is established that the payment of his assessments had made 
him a living member of the order, in good standing and nothing 
more His wife would have no more claim for the payment of 
this certificate than the beneficiary of any other living member 
of the order in good standing. There is no evidence that di- 
rectly contradicts the evidence of the witness Frank E. Bowen 
to the effect that he was acquainted with Charles A. Samberg, 
and that he saw him, recognized him, and talked with him Sep- 
tember 28 or 29, 1908. If you believe that either Bowen or the 
witness Paul saw Mr. Samberg in 1908, then that ends the case, 
and your verdict must be for the defendant. The evidence of 
Bowen can be overcome only upon the finding by you that he 
was either mistaken in his identification of Samberg, or that he 
is falsifying. I shall leave it for you to determine whether he 
did see and know Samberg as he claims. This is to be consid- 
ered by you in connection with all the other proofs of the plaintiff 
and defendant in the case respecting the disappearance, absence, 
and all other matters that will enable you to determine whether 
Mr. Samberg was seen alive in Petoskey in 1908, as claimed. As 
I have explained, if the defendant has shown by proof that Mr. 
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Samberg was alive in 1908, then your verdict should be for the 

defendant.” This is as favorable a charge as to the law upon 

that feature of the case as the defendant is entitled to. 
Judgment is affirmed. 


ST. LOUIS COURT OF APPEALS. 


MISSOURI. 


BORCHERS 
v8. 
BARCKERS * 


LIFE INSURANCE—ASSIGNMENT— MENTAL CAPACITY OF 
ASSIGNOR—UNDUE INFLUENCE. 

The assignment by a father of his interest in his life insurance policy to 
his son only a few days, at most, before his death, is akin to a testa- 
mentary act, and the rules regarding mental capacity and undue in- 
fluence applicable to a testator ought to be applied in such case. 

[For other cases, see Insurance, Dec. Dig. § 212.] 


LIFE INSURANCE—ASSIGNMENT— MENTAL CAPACITY OF 
ASSIGNOR—QUESTION FOR JURY. 
Evidence held to present a question for the jury as to the mental capa- 


city of insured at the time of assigning his interest in a life insurance 
policy to one of his sons. ° 


[For other cases, see Insurance, Dec. Dig. § 212.] 


LIFE INSURANCE—ASSIGNMENT—‘MENTAL CAPACITY” OF 
ASSIGNOR. 


Mental capacity of insured to make an assignment of life insurance 
means intelligence sufficient to understand the act he is about to per- 
form, the property he possesses, what disposition he is making of it, 
and the persons and objects of his bounty. 


[For other cases, see Insurance, Dec. Dig. § 212.] 

[For other definitions, see Words and Phrases, vol. 5, p. 4475.] 

LIFE INSURANCE—ASSIGNMENT—UNDUE INFLUENCE— 

—-SUFFICIENCY. 

Evidence held not to prove undue influence as to an assignment by in- 
sured of his interest in a life insurance policy to one of his sons. 

[For other cases, see Insurance, Dec. Dig. § 212.] 

LIFE INSURANCE—ASSIGNMENT—UNDUE INFLUENCE— 
BURDEN OF PROOF. 


In a suit by the administrator of insured to determine the right to pro- 
ceeds of a life insurance policy, the burden is on plaintiff to establish 
that an assignment by insured of his interest in the policy to one 
of his sons was procured by undue influence. 


[For other cases, see Insurance, Dec. Dig. § 212.) _ 
* ‘Decision rendered, Nov. 2, 1909. 122 S. W. Rep. 357 
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Appeal from St. Louis Circuit Court; Jas. E. Withrow, Judge. 

Action by John Borchers, Jr., administrators of John Borch- 
ers, deceased, against Henry N. Barckers, to determine the 
right to the proceeds of a policy of insurance on the life of plain- 
tiff's intestate. From a judgment for plaintiff, defendant appeals. 
Reversed. 

John Borchers died January 11, 1905, leaving as his children 
and heirs John Borchers, Jr., Ernest Borchers, Henry N. or 
“Nick” Barckers, defendant, and his two married daughters, 
Sivia Strotjost and Katherine Hobusch. Defendant has changed 
the spelling of his name to “Barckers”. He is commonly called 
“Nick” by his relatives and acquaintances. A policy of insur- 
ance in the Mutual Reserve Ass’n was issued to John Borchers, 
Sr., on his life July 10, r9co. After he fell sick, to wit, January 
4, 1905, he assigned his interest in the policy to his son Nick 
Barckers, dying, as said, a week later and intestate. His son 
John was appointed administrator of the estate, and both he and 
Nick claimed the proceeds of the policy—John as administrator 
and Nick as assignee. By agreement of the rival claimants, the 
liability of the company was settled for $600. This sum was paid 
to a trust company to be held until the disposition of it was de- 
termined by suit, and John Borchers, administrator, filed the 
petition in the present suit, setting out the issuance of the policy, 
the death of his father intestate, his appointment as adminis- 
trator, the settlement of the liabilty of the company for $600, 
that defendant claimed to be assignee of the policy by an assign- 
ment and transfer made on January 4, 1905, while plaintiff 
claimed it as administrator of the estate, denied the right of Nick 
Barckers under the assignment, and prayed that the trust com- 
pany. be ordered to pay the fund to plaintiff. Henry Barckers 
answered, admitting the formal averments of the petition re- 
garding the issuance of the policy, etc., and then alleged the de- 
ceased had on January 4, 1905, executed and delivered to de- 
fendant the following documents :— 

“Application for Change of Beneficiary. Mutual Reserve Life 
Insurance Company. 

“T herewith return to you my policy No. 387,500, issued July 
10, 1900, for $2,000, and direct that the beneficiary as therein 
stated be changed, and the policy now be made payable to Henry 
N. Barckers, forty-two, son, St. Louis. State cause why change 
of beneficiary is desired: Love and affection for the proposed 
beneficiary. 
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“Dated St. Louis, this 4th day of January, 1905. 
his 
“TSigned] John X Borchers.” 


mark 
“State of Missouri, city of St. Louis—ss. : 


“On this 4th day of January, in the year one thousand nine 
hundred and five, before me, the subscriber, personally came 
John Borchers, to me known, and known to me to be the person 
mentioned and described in and who executed the foregoing in- 
strument, and acknowledged to me that he executed the same. 

“My term expires Septembr Io, 1906. 

“[Signed] H. A. Loevy, Notary Public. [Seal.] 
“Consent of Existing Beneficiary. 

“(Should the beneficiary as at present stated in the policy be 
an adult, the following clause must be signed by such beneficiary, 
before sending this to the home office. Tf beneficiary be a minor, 
so state). I herewith consent to the above-mentioned change of 
beneficiary. 

his 
“{Signed] John X_ Borchers.” 
mark 


The answer further averred that, by virtue of said assignment 
or change of beneficiary, he was entitled to the proceeds of the 
policy, and plaintiff had no right or title of any kind or nature. 
The trust company, which was made a party to the suit, filed 
an answer, admitting it held the fund to be paid to the party 
found to be entitled by the decree. In reply plaintiff denied John 
Borchers, deceased, on January 4, 1905, made, executed, or de- 
livered to defendant the assignment or change of beneficiary set 
out in the answer, and denied, further, that by virtue of said 
assignment or change of beneficiary, or in any other manner, 
defendant was entitled to the proceeds of the policy; further 
averred that, by the terms of the policy, no valid assignment 
could be made unless the association consented to it, and the 
association had not consented to the one in question; further 
averred that at the time deceased signed his name to the assign- 
ment or change of beneficiary, if, in fact, he ever did, he was 
“not of legal capacity to sign such document, and therefore the 
said pretended assignment or change of beneficiary is not the 
act or deed of the said John Borchers, deceased”; further 
averred that, if the deceased signed said pretended assignment 
or change of beneficiary, he did so through the undue and im- 
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proper influence of said Henry N. Barckers and without con- 
sideration; wherefore the pretended assignment or change of 
beneficiary, if signed by said deceased, was not his act or deed. 
After the evidence had been heard and instructions passed upon, 
the cause was submitted to a jury, which returned a verdict in 
favor of plaintiff, and, judgment having been entered accord- 
ingly, this appeal was prosecuted. The court left the case to the 
jury on the ground plaintiff was entitled to recover if the ex- 
ecution of the assignment was induced by undue influence exer- 
cised over the mind of the deceased, John Borchers, by his son 
Nick, or any other person for him. The instructions for plain- 
tiff, in substance, told the jury as follows: Though they might 
believe from the evidence at the time of the execution of the so- 
called assignment of the policy deceased was of sound mind and 
memory and of sufficient mental capacity to execute said assign- 
ment, yet if they further found and believed from the evidence 
that at the time of the execution of said writing the mind of de- 
ceased was, from disease, age, decrepitude, bodily or mental at- 
tack, or other cause or causes, subject to the dominion and con- 
trol of defendant, and that defendant or any person for him un- 
duly exercised such dominion, power, or influence over the mind 
and will of deceased when he executed said assignment, so as 
to destroy his free will and knowledge in the disposition of his 
property, so that such disposition was not his free will and desire, 
then the verdict should be for plaintiff. A second instruction for 
plaintiff defined the words “undue influence” as used in the in- 
structions to mean any influence which restrained, controlled, 
directed, diverted, or coerced the will or overcame the mind and 
judgment, and directed the jury to give a verdict for plaintiff if 
they believed from the evidence Henry N. Barckers, or any other 
person or persons in his behalf, by persuasion or other device 
or machination, controlled, directed, restrained, or coerced the 
will, or confused the mind of John Borchers, deceased, or con- 
fused or overcame his power of judgment of the true relation 
between himself and those who were the natural objects of his 
bounty, in the execution of the paper or writing read in evidence 
as and for his assignment of said policy, so that said instrument 
does not express the will and desire of said assignor in the dis- 
position of his property. The jury were further told to take into 
consideration the mental and physical condition of deceased at 
the time of executing the instrument, all the circumstances at- 
tending the execution, the instrument itself and its provisions in 
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determining whether undue influence was used to procure its 
execution. The court held consent of the company was not 
material to the controversy between the parties to this suit, re- 
fused to declare the signature to an instrument made by the 
mark of a person, instead of writing his full name, was as valid 
in law as if the person had written his name, and refused, further, 
to instruct there was no evidence to prove deceased was not of 
legal capacity to sign the assignment at the time he signed, or 
that he did so through the undue or improper influence of de- 
fendant. 


It is necessary to state the substance of the testimony. It will 
be observed the assignment or direction for change of benefici- 
ary purports to have been acknowledged before H. A. Loevy, 
notary public, on January 4, 1905. Mr. Loevy testified that the 
morning of said day defendant had called at his office and asked 
him to come out during the day to take the acknowledgment. 
He went, taking his notarial seal, met defendant at a transfer 
point on the street railway, accompanied him to the place where 
deceased was, found the latter sick in bed, and his physician, 
Dr. Martin, there. He (Loevy) took the policy, and wrote out 
the assignment or application to change the beneficiary. The 
deceased got out of bed, walked to a table in the room, and made 
his mark in two places. The table was not very far from the 
bed. After doing this, deceased handed the policy to his son 
Nick. The deceased seemed to be ill with a cold and was cough- 
ing; said his son Nick had been kind to him, and he wanted to 
leave the policy to said son. It should be stated deceased and 
defendant at that time were living in a two-story barn a short 
distance from where John Borchers lived. They had been liv- 
ing in the barn for about a year, and two other sons, or at least 
one other, had lived there also. Deceased took his meals at his 
son John’s, and defendant prepared his own meals at the barn. 
Deceased was a dairyman, and until about two weeks before he 
died, had attended to his dairy business, caring for milk, deliv- 
ering it, and the like. Mrs. Strotjost gave a great deal of testi- 
mony, most of which was immaterial, relating to the character 
of defendant, and tending to prove, as plaintiff’s counsel said, he 
was a “black sheep”, of idle habits, had gotten into trouble with 
his wife, or wives, and had called on his father to pay money for 
him. She said another son of deceased had died a month or so 
before, and her father was deeply affected by this loss and never 
was the same afterward; that after he took to his bed, he was 
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a very sick man, had a swollen neck, expectorated a great deal, 
and was weak, was back and forth in bed for two weeks, was 
only “right down in bed” about a week; that there was no trou- 
ble between the father and any of the other children except Nick. 
Her father while sick had very little to say; would talk about 
his own affairs; sometimes would come over to her house with 
his horse and buggy, and spend hours talking with her husband 
for advice, and also with her brother John, the plaintiff. We sup- 
pose these conversations were prior to his last illness. She said 
deceased was in the habit of telling about his business, but did 
not tell about having made the assignment. She was asked 
whether he was in such condition as to know what he was doing 
—whether he was of sufficient mental capacity to understand 
the paper or assignment, and answered: “No; father would 
know nothing about such a thing as that in the condition he was 
in.” Mrs. Hobusch gave similar testimony regarding the illness 
of her father; said he was weak mentally and physically; at 
times could comprehend his acts and at other times not; he 
could write his name, and she had repeatedly seen him sign it; 
said her father had lived in the house of his son John a while, 
but wanted to go back to the barn to be with Nick. John 
Borchers also gave much testimony tending to disparage de- 
fendant’s character. He testified that in his opinion deceased 
was not fit to do any business, “sign things over one to an- 
other’. As to the time in which he was in this condition, the 
witness limited it to “a short time before he died”. Dr. Martin, 
who waited on deceased, gave testimony that the latter was 
pretty sick for four or five days before he died. A week before 
he was in a fair condition mentally, and only got in such shape 
he could not do anything on the last day of his life; became un- 
conscious on that day, and was unconscious until he died. The 
testimony of this witness had a slight tendency to prove the as- 
signment was taken on the day deceased died, though the wit- 
ness declined to fix the day positively, but said he never saw 
Mr. Loevy there but once. Fle was with the deceased every day 
during the last ten days of his life. The week before he died he 
was in a fair condition, and able to transact business; had 
asthma and this developed into pneumonia. Isaiah Mandlestam 
testified that about a week before decéased died witness had 
seen him milking cows and delivering milk, working in the 
stable. Deceased had talked to witness about trouble with his 
children; said two boys, Herman and Ernest, were nearly al- 
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ways drunk. Deceased talked to him about insurance; said the 
two boys could run the dairy if they behaved themselves; that, 
if they did not, he would give the cows away; said he would give 
the oldest one a couple of thousand dollars. This was four or 
five weeks before he died. O. E. La Roage testified, among 
other things, Nick, defendant, attended to the dairy, worked 
around there and handled the milk. In October or November, 
1904, the old gentleman was talking about his insurance and 
said he intended to give the insurance up. None of the family 
seemed to interest themselves in it. Nick, who was present, said 
he would keep it up; whereupon the old gentleman said he (de- 
ceased) would have nothing more to do with it. Joseph Well- 
meyer stated that in April, 1903, deceased had applied to him 
for some money to pay the premium on the insurance policy, 
and had then said as long as he (deceased) had no wife he would 
leave the insurance to his son Nick. Deceased owned four and 
one-half acres of land near or in St. Louis on the Natural Bridge 
Road and other property that descended to his children equally. 


H. A. Lorvy, for Appellant. 
CoLtLins & CHAPELLE, for Respondent. 


GoopE, J. (after stating the facts as above). 

The assignment of the insurance policy to defendant is at- 
tacked in plaintiff’s petition on three grounds: Lack of consent 
of the insurance company; want of mental capacity in the de- 
ceased to execute any document at the time this one was exe- 
cuted; and procurement of the assignment through undue in- 
fluence exercised over the mind of the deceased by defendant. 
Only the last of the three grounds was submitted to the jury in 
the instructions, as one on which, if the evidence supported it, 
they might return a verdict in favor of plaintiff. It will be per- 
ceived the main instruction for plaintiff did not leave it to the 
jury to say whether deceased was of sufficient mental capacity 
to execute the assignment, but, taking for granted he was, di- 
rected the jury to find whether defendant, or any one for him, 
possessed and wielded an undue influence over deceased, and 
thereby brought about the assignment without its being the in- 
dividual act of deceased. There is some evidence in this record, 
though slight, from which an inference of want of mental capa- 
city in the deceased to execute the assignment might be de- 
duced. The act was akin to a testamentary one; and the rules 
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regarding mental capacity and undue influence applicable to the 
case of a testator ought to be applied here. The two daughters 
and the son gave testimony tending to prove their father’s lack 
of mental capacity during his illness to know what he was doing, 
though when scrutinized this testimony is not cogent. Then 
there is the fact of the mark instead of the signature of deceased 
being affixed to the policy, and Dr. Martin’s testimony which 
tended to prove the assignment was on the day deceased died 
and when he had lapsed into a semiconscious condition. The 
doctor’s statement was so uncertain on this point as to be of lit- 
tle weight; but is perhaps a circumstance on the issue of mental 
capacity. All the evidence on this issue sufficed to send the case 
to the jury, as it was tried by a jury, though it appears to be in 
the nature of a suit in equity. What would constitute capacity 
to make the assignment will be understood from declarations of 
the Supreme Court that legal competency to transact business, 
or rather to make a will, means intelligence sufficient to under- 
stand the act the testator is about to perform, the property he 
possesses, what disposition he is making of it, and the persons 
and objects of his bounty. Sehr vs. Lindemann, 153 Mo. 286, 
288, 54 S. W. 537; Riley vs. Sherwood, 144 Mo. 354, 363, 45 S. 
W. 1077. 

We find no proof of the exercise of undue influence over the 
mind of deceased by defendant or some person for him in order 
to induce the assignment of the policy to defendant. The mem- 
bers of the court have perused the evidence several times, and 
consider it a blank as regards proof of this charge. The only 
other person than defendant who could have been meant as the 
one who might have influenced deceased unduly is Mr. Loevy, 
an attorney, but who acted in this matter as notary public, and 
simply took the acknowledgment of deceased. For aught shown, 
he did literally nothing else. The only circumstance to prove 
any conversation had passed at any time between defendant Nick 
Barckers and his father during the latter’s last illness about a 
transfer of the policy to defendant is that the latter requested 
Mr. Loevy to go where deceased lay sick, and take an acknowl- 
edgment of the assignment. If credible witnesses are to be be- 
lieved deceased had expressed an intention before he fell ill to 
transfer this policy to defendant. A great deal is said about 
defendant’s being a “black sheep”; and we think this charge was 
dwelt on at the trial more than it deserved. As said there was 
some proof defendant of late years had been idle and maybe 
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troublesome to his father; but there is other evidence to prove 
he helped carry on the dairy business and that the father was 
attached to him. A parent has the right to give property to a 
wayward child; and neither his other heirs nor a jury are en- 
titled to select the object of his bounty and set aside a gift merely 
because they think it was not deserved. The questions for the 
triers of the fact were the mental competency or incompetency 
of the deceased, and whether the act was his own or he was 
overcome, coerced, or overpersuaded so as to make it the result 
of the influence of another over him, exercised to a degree that 
dominated his will. A reading of the cases wherein transactions 
were assailed as having been induced by undue influence will 
show the Supreme Court of Missouri has taken a strong ground 
regarding the right of a person to dispose of his property by 
contract or will, and against the policy of setting transfers and 
wills aside on slight proof that they were brought about by such 
an influence. The weight of authority supports said court in its 
positions, which we venture to remark are wisely taken; for it 
is common for persons who are disappointed in their expecta- 
tions of patrimony to attempt to cast suspicion on bona fide 
transactions. For one thing, there is a dearth of evidence in the 
present record to show defendant had any special influence, due 
or undue, over the mind of deceased. The tendency of the evi- 
dence for plaintiff was to prove deceased was out of patience 
with defendant and unlikely to listen to him. For influence to 
be exerted it must, of course, exist. But it must not only exist, 
but there must be proof that it was exerted, and effectively. 
Brinkman vs. Rueggesick, 71 Mo. 553; Riley vs. Sherwood, 144 
Mo. 354, 396, 45 S. W. 1077; Crowson vs. Crowson, 172 Mo. 691, 
703, 72 S. W. 1065. The exertion of it and its effect in inducing 
a will or contract may be shown by circumstances and need not 
be directly proved. But there must be some kind of evidence, 
either circumstantial or direct, tending to prove those facts, and 
not merely to engender a suspicion of their existence, or show 
opportunity for the exercise of improper influence without show- 
ing it actually was exercised. Teckenbrock vs. McLaughlin, 200 
Mo. 533, 851, 108 S. W. 46; Doherty vs. Gilmore, 136 Mo. 414, 
419, 37 S. W. 1127. We are not unmindful of the fact in this 
connection of there being evidence which would tend to show 
a weakened mental condition in deceased, which, though not 
amounting to legal incapacity to transact business, would ren- 
der him the more susceptible to improper influences. But his 
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weakness of mind, if such there was, does not ipso facto prove 
he was unduly influenced. If it did, many wills which are per- 
fectly valid would be set aside for having been executed when 
the testators were languishing in their last illnesses. What we 
hold is there must be circumstances proved which point to the 
successful employment of undue influence or positive testimony 
to that effect, and there was neither in the present case. Riley 
vs. Sherwood, 144 Mo. 354, 366, 45 S. W. 1077; Sehr vs. Linde- 
mann, 153 Mo. 286, 280, 54 S. W. 537. We hold, too, the burden 
was on plaintiff to establish the assignment was thus procured, 
as it is in most cases where undue influence in bringing about a 
transaction is alleged. Tibbe vs. Kamp, 154 Mo. 545, 580, 54 S. 
W. 879, 55 S. W. 440. If deceased was of sufficient mental capa- 
city to participate in a transaction, then tested by the principles 
declared in the foregoing decisions of the Supreme Court 
and other decisions of the same court referred to in 
the cases cited the present record is barren of evidence to 
prove the assignment of the policy of insurance to defendant 
was other than the voluntary, spontaneous, and unsolicited act 
of the deceased, prompted by paternal affection for defendant, - 
and a desire to make some provision for him. Similar doctrines 
to those set forth have been declared by the Supreme Court in 


cases involving dispositions of property by transfers inter vivos. 
Mc Kissock vs. Groom, 148 Mo. 459, 50 S. W. 115; Chadwell 
vs. Reed, 198 Mo. 459, 95 S. W. 227. 

The judgment is reversed and the cause remanded. 

Nortoni, J., concurs. Reynolds, P. J., concurs in reversing the 
judgment, but not in remanding the cause. 


KELLY VS. PRUDENTIAL INS. CO. OF AMERICA.* 
(Supreme Court of New York, Appellate Term.) 


LIMITATION OF ACTIONS—INFANTS. 


An action on a policy insuring the life of an infant, and providing that 
no suit on the policy shall be maintainable unless brought within 
six months next after the death of insured, not brought by those 
interested in the policy until more than eight years after the death 
of insured, is barred. 


— a cases, see Insurance, Cent. Dig. §§ 1544-1550; Dec. Dig. § 
22. 


% Decision rendered, Nov. 12, 1909. 119 N. Y. Sup. 154. 
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GOLDSCHMIDT ET AL. VS. MUTUAL LIFE INS. CO. 
OF NEW YORK.* 


(Supreme Court of New York, Appellate Division, First Department.) 


LIFE INSURANCE—SUICIDE OF INSURED—EVIDENCE. 


Where, in an action on a life policy, void if insured committed suicide, 
there was evidence tending to show suicide by poison, evidence of 
the financial troubles of insured was admissible, as bearing on a 
motive to commit suicide. 


[For other cases, see Insurance, Cent. Dig. § 1692; Dec. Dig. § 659.] 
% Decision rendered, Nov. 12, 1909. 119 N. Y. Sup. 233. 


INDEPENDENT ORDER OF SONS AND DAUGHTERS 
OF JACOB OF AMERICA VS. MONCRIEF. 
(No. 14,008.)* 
(Supreme Court of Mississippi.) 


FRATERNAL INSURANCE—LIABILITY. 
The by-laws of an order forfeited membership on the failure of the 
member to pay dues. The order was authorized to provide a sick 
benefit for a sick member; but a member became entiled to such a 
benefit on the condition that the order had taken action and had 
voted him an allowance. The order made no allowance for a mem- 
ber, who was sick, and who did not pay dues from July to December, 
the date of her death. Held, that the membership was forfeited for 
nonpayment of dues, as the order was not required to pay the dues 
out of sick benefits. 
[For other cases, see Insurance, Cent. Dig. §$ 1895, 1896; Dec. Dig. § 
ee. 
% Decision rendered, Nov. 22, 1909. 50 S. Rep. 558. 


SMITH ET AL. VS. AGNEW.* 
(Court of Appeals of Kentucky.) 


INSURABLE INTEREST. 


One not a creditor nor related to insured has no insurable interst in 
his life. 


[For other cases, see Insurance, Cent. Dig. §§ 158-162; Dec. Dig. § 116.] 


LIFE INSURANCE—ASSIGNMENT OF POLICY. 


An instrument assigning a policy of insurance to hold the same unto the 
assignee and to be paid to him at maturity, the assignee agreeing 





*% Decision rendered, Nov. 18,1909. 1228S. W. Rep. 231. 
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on any settlement of the policy that there should be first deducted 
all the then existing indebtedness to the company, without express- 
ing what the assignee is to do, or that he is to do anything, is void 
and unenforceable. 


[For other cases, see Insurance, Dec. Dig. § 348.] 


ASSIGNMENT OF LIFE POLICY—“WAGERING CONTRACT”. 


Where a policy of life insurance was assigned with an agreement that 
the assignee should pay the premiums, and, when the policy was 
paid, retain the amount so paid and a certain part of the surplus, is 
void as a “wagering contract”. 

[For other cases, see Insurance, Dec. Dig. § 348.] 


[For other definitions, see Words and Phrases, vol. 8, pp. 7365-7368, 7831.] 


VoL, XXXIX.—4, 
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SUPREME COURT OF MICHIGAN. 


MILLER 
v8. 


PRUSSIAN NAT. INS. CO.* 


SOLE AND UNCONDITIONAL OWNERSHIP CLAUSE. 


Though some of the insured property had been bought by insured on a 
conditional sale, and the purchase price had not been paid, yet, he 
having informed the insurer's agent of this at the time of effecting 
the insurance, it did not avoid the policy under its sole and uncon- 
ditional ownership clause. 


[For other cases, see Insurance, Cent. Dig. § 1028; Dec. Dig. § 389.] 


INCREASE OF HAZARD. 


Whether there was an increase of hazard avoiding a policy on personal 
property “while * * * inthe * * * building * * * while 
occupied as a saloon and dwelling house” is a question for the jury, 
though after the year in which insured might engage in the retail 
liquor business he paid no license tax for such a business, and 
there was conflicting evidence that he thereafter conducted such 
business contrary to law. 


[For other cases, see Insurance, Cent. Dig. § 1741; Dec. Dig. § 668.] 


Error to Circuit Court, Mecosta County; Lewis G. Palmer, 
Judge. 

Action by Kirby Miller against the Prussian National Insur- 
ance Company. Judgment for plaintiff. Defendant brings er- 
ror. Affirmed. 


Argued before Blair, C. J., and Ostrander, Moore, McAlvay, 
and Brooks, JJ. 


Jason E. Nicuors, for Appellant. 
R. A. HAWLEY, for Appellee. 
McA.vay, J. 

Plaintiff brought suit upon a Michigan standard insurance 
policy of $1,000 issued by defendant to him insuring certain 
personal property, to wit, $350 on certain liquors, tobacco, and 
cigars, $350 on saloon furniture and fixtures, including a safe 
and cash register; and $300 on his household goods, etc., situ- 
ated in a building occupied by him as a saloon and dwelling in 
Millbrook, Mich. The policy issued for one year, and was 
~}% Decision rendered, Nov. 5, 1909, 122.N.W. Rep.1093.. 
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dated November 23, 1903, and was written upon an oral appli- 
cation. The declaration was in the form permitted by rule in 
this state. The execution of the policy declared upon was not 
denied under oath. The defendant pleaded the general issue, 
with certain notices that by the terms of the policy the same 
would be void (a) if other insurance was placed without per- 
mission; (b) if the hazard was increased by any means within 
the control or knowledge of insured; (c) if the fire was set or 
caused at the instance and request of plaintiff. Alleging in said 
notices that other insurance had been procured without defend- 
ant’s consent, that the hazard had been increased, and that the 
fire had be&n set by plaintiff or at his instance, plaintiff recov- 
ered a judgment for the full amount of the policy with interest. 
The errors upon which defendant relies under its writ of error 
and which are discussed will be considered. The plaintiff after 
the policy in suit was issued bought other property consisting 
of a pool and billiard table, and placed other insurance upon 
them and the property included in defendant’s policy. Error is 
assigned upon the refusal of the court to charge: “If you find 
from the evidence in this case that the policy in suit did not per- 
mit the plaintiff to procure additional insurance upon the prop- 
erty in question or any part of it, the plaintiff cannot recover, 
because it is admitted by the plaintiff that he did procure such 
additional insurance’—and also a request that there was no 
evidence tending to show any authorized waiver of the condi- 
tions of the policy. The allegations of the declaration, among 
other things, stated that, by the terms of this policy, other con- 
current insurance was permitted, and specifically alleged the 
subsequent insurance, giving the name of the company and the 
amount of the policy. Defendant company by pleading to this 
declaration without denying under oath the execution of this 
policy of insurance declared upon admitted the execution. of the 
instrument in manner and form as alleged. Ins. Co. vs. Perkins, 
16 Mich. 380; Simon vs. Home Ins. Co., 58 Mich. 278, 25 N. 
W. 190. 


The policy was burned at the time the fire occurred, but the 
only dispute as to its stipulations was relative to the concurrent 
insurance clause. Plaintiff objected to testimony that the policy 
issued prohibited concurrent insurance, for the reason that no 
denial of the execution of the policy sued upon was made under 
oath. It was received by the court to be ruled upon“ater, and 
finally the court refused to strike it out. Under this ruling much 
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testimony is improperly in the record. The rule in this state is 
well settled by the cases above cited, and numerous others cited 
and digested in footnotes to Ins. Co. vs. Howell, 1o1 Mich. 335. 
By this testimony a question of fact was raised, but the issue 
was not in the case under the pleadings, and the refusal of these 
requests or the charge of the court in this respect will not be 
considered. Whatever of prejudice there was on account of the 
action of the court was not against defendant. 


It is next urged that the court was in error in not instructing 
a verdict for defendant because it appeared that plaintiff was 
not the sole and unconditional owner of all the property in- 
sured. It did appear in the case that the front and back bar in 
the saloon were purchased by plaintiff upon a conditional sale, 
and the purchase price had not been paid. The application for 
this insurance was oral. Plaintiff testified that at the time of 
effecting the insurance he informed the agent of defendant of 
the conditional character of his title to part of the property in- 
sured. This testimony was denied by the agent. This raised a 
question of fact for the jury to determine. It was properly sub- 
mitted for such determination; the court charging substantially 
that plaintiff's interest in the part of the property in question 
was an insurable interest, and he would have a right to insure it 
if as a matter of fact he notified the agent of defendant of his 
conditional title at the time he effected the insurance. This did 
not mislead the jury, which found the fact favorable to plain- 
tiff. No request upon this question was presented by defendant 
other than a request for an instructed verdict. In view of the 
dispute between the parties upon this material fact, the court 
would have erred had a verdict been instructed as requested. 
The policy contained a clause as follows: “This entire policy 
shall become void if the hazard be increased by any means 
within the control or knowledge of the insured.” The insur- 
ance was placed upon the property heretofore mentioned “while 
contained in the frame shingle-roofed building and adjoining 
and communicating additions thereto while occupied as a saloon 
and dwelling house and situated”, etc. After the current year 
during which plaintiff might engage in the business of a retail 
liquor dealer had expired, he did not pay the annual tax upon 
the business for the ensuing year, nor did he pay the United 
States special tax, by reason of which defendant claimed that 
the hazard had been increased, and also that he had been con- 
ducting the business of a retail liquor dealer contrary to law. 
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The evidence upon this issue was submitted to the jury to de- 
termine as a question of fact. Defendant contends that the 
court erred in refusing to direct a verdict against plaintiff “be- 
cause by the uncontradicted evidence the hazard at the time of 
the fire was increased contrary to the condition of said policy”. 
“The evidence did not warrant a directed verdict. The text- 
writers agree that the question of increase of hazard is usually 
a question of fact, although there may be such a state of facts 
established by uncontradicted evidence as would require a court 
to decide it as a matter of law. Defendant in this case pre- 
sented no request upon the question except the one quoted. The 
action of the court was as favorable as defendant was entitled to. 


Errors assigned as to other portions of the charge are not 
discussed in appellant’s brief. We have examined errors as- 
signed relative to the admission and rejection of testimony, and 
find that none of them were prejudicial to defendant. 


Certain portions of the argument of plaintiff's counsel were 
excepted to. Some of these statements might well have been 
omitted. From the charge of the court it would appear that 
both sides had indulged in extravagant language, and the court 
charged the jury as to its impropriety, and that it must be 
stricken from consideration. We think the learned trial judge 
properly disposed of the matter. 


We find no prejudicial error in the case. 
The judgment is affirmed. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The proper ground of defense in this case would appear to be that 
the unlawful character of the traffic rendered the insurance illegal, rather 
than that it increased the hazard. The illegal sale of liquor does not 
necessarily involve an increase of risk. The question as here presented 
is one of fact for a jury. But there is strong ground for holding that 
a business carried on in violation of law, by reason of failure to comply 
with. statutory requirements, may be uninsurable in the sense that the 
contract may be unenforcible on grounds of public policy because 
tainted with illegality or aiding an illegal traffic. Whether such be the 
case or not must depend on whether the contract actually tends to sus- 
tain or encourage the violation of law. The principle of public policy 
is that one cannot lawfully do that which is an injury to the public or 
against the policy of the law, and the courts decline to recognize con- 
tracts of this character. The principle as stated in West Virginia Trans. 
Co. vs. Ohio, &c., Co., 22 W. Va. 600, is that “the common law will not 
permit individuals to oblige themselves by a contract either to do or 
not to do anything when the thing to be done or omitted is in any 
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degree clearly injurious to the public”. See also Crawford vs. Wick, 18 
Ohio St. 190; Stanton vs. Allen, 1 Denio 434. 

Insurance on an illegal traffic, however, is only rendered void when 
its effect is to lend aid or countenance to the violation of law. Its mere 
incidental connection with the business as an independent contract does 
not have this effect. Insurance on property specifically stated to be used 
for the illegal purpose of assignation or the unlicensed sale of liquor 
would seem unquestionably to be void. On the other hand, the mere 
incidental violation of law in connection with the otherwise legitimate 
use of the property would not usually have this effect. The essential 
question is whether the insurance is so closely connected with the un- 
lawful use as to operate as a cover for the illegality. In Lawrence vs. 
Ins. Co., 127 Mass. 557, it was held that a policy would not attach to a 
stock of goods in which traffic was illegal at the time of effecting the 
insurance. See also Johnson vs. Ins. Co., 127 Mass. 555; Niagara F. 
Ins. Co. vs. De Graff, 12 Mich. 124. So in Sun Mut. Ins. Co. vs. Searles, 
188 Rep. 544, it was held that where a merchant in Mississippi carried 
a larger stock of goods than the law permitted, insurance placed on such 
stock was void. On the other hand, insurance which did not aid the 
violator of the law was held valid in Johnson vs. Ins. Co., 127 Mass. 555. 
See also Boardman vs. Ins. Co., 8 Cush. (Mass.) 583; Campbell vs: Ins. 
Co., 10 Allen Mass. 213. The principle involved is also illustrated in 
the case of liability insurance where the party liable as a wrongdoer may 
lawfully protect itself by insurance. The violations are not usually 
chargeable to a deliberate purpose, but to negligence, protection against 
which is not opposed to public policy. 


——_--——- $e ——————_ 


SUPREME COURT OF MISSISSIPPI. 


ZETNA INS. CO. 
ve. 


RENNO. (No. 14,104)* 
FIRE INSURANCE—CONTRACT—CONTRACT TO REINSURE. 


On October 20th an insurance company delivered to plaintiff a fire 
policy, and on the next day notified its agents to cancel it; but 
plaintiff was not then notified of its cancellation. The agents sub- 
sequently had defendant company issue a policy on the risk, which 
was forwarded to their subagents for delivery, but was not delivered, 
and the premises were burned on November 12th. Plaintiff was not 
informed of the substitution until after the fire, when he accepted 
defendant’s policy in substitution for the other. The agents, when 
plaintiff agreed to turn over his insurance to them, stated that they 
would reinsure and keep the property insured, and he could leave it 
to them. Held, assuming that the agents had authority to issue de- 
fendant’s policy, that defendant was liable thereon. 

[For other cases, see Insurance, Cent. Dig. § 221; Dec. Dig. § 136.] 


*% Decision rendered, Nov. 22, 1909. 50 8. Rep. 563. 
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Appeal from Chancery Court, Hinds County; Garland G. 
Lyell, Chancellor. 

Suit by W. M. Renno against the Etna Insurance Company 
and another. From a decree against defendant named, it ap- 
peals. Affirmed. 

On October 29th, the Mississippi Home Insurance Company 
issued and delivered to plaintiff a fire policy, and on the next 
day notified its agents to cancel the policy; but plaintiff received 
no notice of cancellation. The agents subsequently had defend- 
ant issue a policy on the risk, which was forwarded to their sub- 
agents for delivery, but was not delivered before the premises 
were burned November 12th. Plaintiff was not informed of the 
substitution until after the fire, when he accepted defendant’s 
policy in substitution for the one directed to be canceled. The 
case was tried once before, and appealed to the Supreme Court; 
the fact appearing in the case of A®%tna Ins. Co. vs. Renno, 46 
South. 947. The cause was reversed, and remanded for a new 
hearing; and upon the second trial the chancellor entered a de- 
cree dismissing the bill as to the Home Insurance Company, and 
finding for complainant and against the A‘tna Insurance Com- 
pany. 


McLAuURIN, ARMISTEAD & BRIEN and Tim E. COOPER, 
for Appellant. 
J. B. Strruinc, F. M. West, and L. BRAME, for Appellee. 


WHITFIELD, C. J. 

The testimony of Voltz and of Aills set out clearly and ex- 
plicitly the conversation had between Voltz, Harvey, and Renno; 
Aills being present and hearing same. That conversation, as de- 
tailed by Aills, is in substance as follows, as set out in pages 43 
and 44 of the record: That Renno and Harvey were having a 
conversation about this insurance. “They appeared to be look- 
ing over some papers. Remno said: ‘If you insure me, I want 


you to insure me; and when this expires, I want you to reinsure 
me.’ And they talked along that way in conversation, I sup- 
pose, about five minutes. Harvey said to Renno: ‘If you will 
trust your business, or turn over your insurance to me, we [that 
is, Harvey and Voltz] will keep you insured. We will look after 
you and keep it insured. Your place will be insured, and we will 


keep it insured. You need not be uneasy; just leave it to us.’” 


Voltz testified to the same conversation, in substance, except 
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that he makes it perhaps more explicit and full even than Aills. 
The effect of this conversation, which was not testified to in the 
former trial by Voltz, who was then a witness, and which was 
never testified to by Aills until this trial, Aills never having been 
introduced before, was to make an entirely different state of 
case, on the testimony, from that presented by the former record 
—a state of case by which the liabilty of the appeliant clearly 
appears. ‘The learned chancellor reviewed the testimony of 
these two witnesses as a question of fact in the case, and, we 
may say, all-controlling fact, and entered a decree, evidently on 
account of their testimony, changing the case entirely from what 
it was before, in favor of the appellee. Neither of these witnesses 
was in any way impeached in any mode known to the law, and 
Aills seems to be a reputable merchant, and both Aills and Voltz 
testify that they have no interest whatever in the case. 

Under these circumstances, we think the decree of the chan- 
cellor, finding the facts as he did, is correct, and the decree is 
affirmed. 


MAYES, J. (dissenting). 

In my judgment the nonliability of the Etna Insurance Com- 
pany to Renno was finally settled in the case of Attna Ins. Co. 
vs. Renno, 46 South. 947; but, if I am mistaken in this, the facts 
of this case do not establish any liability on the part of the above 
company. Mr. Renno denied in the original case that Harvey 
or Voltz had any authority to represent him in the cancellation 
of the Home insurance policy. Therefore, as declared in the for- 
mer opinion, the Home insurance policy had never been canceled 
and was the only insurance which attached to this risk, either 
under the facts of that case or under the facts of the so-called 
new case which comes to this court now. The facts now do not 
show that there was any agreement to do anything except to 
reinsure when the policy expired. The policy had not expired, 
and there was no authority given by Renno, either expressly or 
impliedly, to any agent of any company to cancel this policy 
without notice to him as stipulated in the policy and before its 
expiration. I do not recapitulate the facts, since they are fully 
stated in the case in 46 South. 947, supra. ‘ 

I think the case should be reversed, and dismissed as to the 
Etna Insurance Company. 
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NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The peculiar feature of this case was the apparently conflicting testi- 
mony on the part of the insured. In the present case it would appear 
from the opinion that the understanding between the agent and the 
insured was that the former was to keep the insurance in force and, if 
need be, to renew it in case of expiration. It would seem a narrow 
construction of this understanding to assume that the power of the 
agent was restricted to renewal only in case the policy terminated 
through the expiration of the term for which it was issued. A more 
natural and reasonable construction would be that the expiration re- 
ferred to its termination or failure from any cause to protect the in- 
sured, whether through cancellation or insolvency of the company, as 
well. The object as expressed by the insured was at all times to be pro- 
tected by insurance. This the agent substantially agreed to do, and 
thereby became the representative of the insured with implied power 
to do whatever might be required for that purpose. It is well established 
that where an agent has authority to procure and manage insurance he 
has authority to surrender it for cancellation. Standard Oil vs. Triumph 
Ins. Co., 64 N. Y. 85; Biernstein vs. Ins. Co., 83 App. Div. (N. Y.) 436. 
But mere authority to issue a policy and select a company does not 
give the agent any further authority in the matter of the insurance. 
Commercial Union Assur. Co. vs. Urbansky, 24 Ky. Law Rep. 462; 
Clark vs. Ins. Co., 89 Me. 26. 

But in the present case the evidence in the original hearing was 
merely that the insured denied the authority of the agent to cancel. It 
followed that, lacking such authority, the cancellation by the first in- 
surer, until the insured was duly notified, did not release it from liability, 
and the mere acceptance of the second policy after a loss had occurred 
would not affect the case. The question is as to the effect of the appar- 
ently inconsistent evidence on this point, as presented at the final hear- 
ing. According to the dissenting opinion, the denial of such authority 
on the part of the agent was a limitation of his authority to control the 
insurance except for the purpose of renewal upon the expiration of the 
term. But construing the testimony as a whole, it may well be that the 
insured meant no more than that the agent was not authorized to arbi- 
trarily substitute another policy for the one held by the insured when 
not necessary for his proper protection. This would not relieve the agent 
from his obligation to make such substitution where the interest of the 
insured required it, and justifies the prevailing opinion. 
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SUPREME COURT OF NEW YORK. 


APPELLATE TERM. 


REID 
vs. 


STATE BANK. * 
—— TO INSURE—LIABILITY FOR PREMI- 


The duty to insure mortgaged property and pay the premiums rests 
primarily on the mortgagor, and the mortgagee does not become lia- 
ble for the premium by merely retaining the policy, and because it 
had an insurable interest protected thereby, unless it requested the 
issuance of the policy or receives the benefit thereof under circum- 
stances raising an implied promise to pay therefor. 


[For other cases, see Mortgages, Dec. Dig. § 201.] 


ACTION FOR PREMIUM—EVIDENCE. 


In an action against a mortgagee by an insurance broker to recover 
premiums on policies insuring the mortgaged property, delivered to 
the mortgagee, evidence held insufficient to show that the mortgagee 
requested the broker to procure the policies for it. 


[For other cases, see Insurance, Dec. Dig. § 110.] 


Appeal from Municipal Court, Borough of Manhattan, Third 
District. 

Action by Wallace Reid against the State Bank. Judgment 
for plaintiff, and defendant appeals. Reversed, and new trial 
ordered. 


Argued before Gildersleeve, P. J., and Seabury and Lehman, 


JJ. 


FELTENSTEIN & ROSENSTEIN (Moses Feltenstein, of counsel), 
for Appellant. 

H. A. & C. E. Heypt (J. W. Van Gordon, of counsel) for 
Respondent. 


LEHMAN, J. 
The plaintiff's assignor, an insurance broker, testified that he 
called the defendant’s number on the telephone and had some 
conversation with some one whose voice he did not recognize: 
that thereafter he procured five fire insurance policies on prem- 
ises in Lenox Avenue, insuring Meyer Frank as owner, and pay- 
able to the defendant as mortgagee. He took these policies to 





% Decision rendered, Nov. 12, 1909. 119 N. Y. Sup. 242. 
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the defendant’s place of business, and delivered them to the 
manager of its law department, and told him that “these were 
the policies that had been ordered on that property”. The wit- 
ness does not seem entirely clear as to the words used, because 
in his testimony he twice repeats them in the above form, and 
at another time testifies that he said: “These are the policies 
that were ordered by the State Bank over the telephone.” The 
manager then examined the policies and said: “That is all 
right’—and made some remark as to whether the broker 
thought Meyer Frank would ever be able to pay those premi- 
ums. On cross-examination, it appears that the broker had 
never acted for the bank, except in relation to property owned 
by Meyer Frank, and that he was not the State Bank’s broker, 
but was the broker for Meyer Frank, having charge of all his 
properties in relation to insurance. 

Under these circumstances, and in spite of the denial of the 
defendant’s manager of its law department, the trial justice has 
given judgment against the defendant for the amount of the pre- 
miums unpaid upon these policies. The primary duty to obtain 
these policies and to pay the premiums rested upon the mort- 
gagor, and the mortgagee does not become liable merely be- 
cause it retained the policies and had an insurable interest, 
which received the benefit, unless it also requests the issuance of 
the policies or receives the benefit under circumstances where 
the law would imply its promise to pay. Northern Assur. Co. 
vs. Goelet, 69 App. Div. 108, 74 N. Y. Supp. 553. In this case I 
can find no sufficient evidence of such a request. The broker 
was not its broker, and, even according to the testimony intro- 
duced by the plaintiff, the parties apparently supposed that the 
mortgagor would pay the premiums. Conceding that by the 
admission of the defendant’s manager it appears that the defend- 
ant did telephone some orders in regard to the policies, there is 
no testimony as to what these orders were, and, in the absence 
of testimony on this point, it seems to me that, from the relations 
of the parties to the subject-matter, the only reasonable infer- 
ence is that these orders were given to the brokers as repre- 
sentatives of the owner, and were not requests made by the de- 
fendant on its own behalf to obtain insurance. The defendant 
did not retain the benefit after it knew that the owner was not 
paying the premiums, because it appears that it returned all 
policies in August, when it found that Frank had not paid the 
premiums, and took out new policies in its own behalf. The pre- 
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miums claimed here are only the short-rate premiums upon the 
canceled policies. 

The judgment should be reversed, and a new trial ordered, 
with costs to appellant to abide the event. All concur. . 


SUPREME COURT OF IOWA. 


BARTLING ) 


v8. 


GERMAN MUT. INS. ‘am 


INSURABLE INTEREST. 


Plaintiff, the owner of land on which was an insured barn, agreed to 
exchange the property and assign the insurance policy. In pursu- 
ance thereof plaintiff executed a deed of the land to a third person 
as security for a loan of boot money advanced by the other party; 
it being agreed that the land should be conveyed to the other party 
when the loan was repaid. Possession of the land was given to the 
other party. It was discovered that the other party was not able 
to make proper title to the property to be exchanged by him, and 
negotiations were begun with other persons for the perfection of 
the title, and in the meantime the barn was burned. Subsequently, 
the other party was able to furnish a perfect title, and it was ac- 
cepted by plaintiff. The policy contained no conditions of forfeiture. 
Held that, as at the time of loss the other party to the exchange 
agreement had not been able to perform his part of the contract, 
and the legal title was held by a third person confessedly as secur- 
ity only for money advanced, plaintiff had a right to terminate the 
negotiations, and he had an equitable interest in the premises which 
was insurable 


{For other cases, see Insurance, Cent Dig. § 150; Dec. Dig. § 115.] 


“INSURABLE INTEREST”’—NATURE OF INTEREST. 

Plaintiff's right being something more than a mere vendor’s lien, and 
he being entitled to the very property for which he had bargained 
in exchange, unless he had lost the right to demand it by his ina- 
bility to transfer his insurance policy, if the loss of the barn 
terminated his ability to carry out the contract, the loss was a 
damage to him, so that he had an “insurable interest”; the policy 
not requiring that the legal title should be in him, and not contain- 
ing any conditions of forfeiture. 

[For other cases, see Insurance, Cent. Dig. § 150; Dec. Dig. § 115.] 

[For other definitions, see Words and Phrases, vol. 4, pp. 3670-3674; vol. 
8, p. 7690.] 

INSURABLE INTEREST. 


The other party to the exchange agreement not being able at the time 
of loss to furnish a good title, so that the exchange was not com- 


*% Decision rendered, Nov. 18, 1909. 123 N. W. Rep. 63. 
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pleted, and plaintiff was necessarily damaged by the loss of the 
barn, plaintiff’s rights were not lost by his subsequent pursuit of 
negotiations with the other party which resulted in a completed ex- 
change. 


~——— cases, see Insurance, Cent. Dig. §§ 1439-1443; Dec. Dig. § 
580. 
INSURABLE INTEREST. 


That after the loss the parties to the exchange agreement agreed that, 
in lieu of an assignment of plaintiff's policy as originally agreed 
upon, plaintiff should prosecute a suit thereon, and pay the pro- 
ceeds to the other party, did not affect the rights of the parties 
under the policy. 


ae cases, see Insurance, Cent. Dig. §§ 1439-1443; Dec. Dig. § 
580. } 


CONDITION AGAINST ALIENATION—BREACH. 


Nothing short of a completed sale by a policyholder will be deemed 2 
breach of a condition in a fire policy against alienation. 


a = cases, see Insurance, Cent. Dig. §§ 794-882, 825; Dec. Dig. 
328. 


Appeal from District Court, Bremer County: Clifford P. 
Smith, Judge. 

This is an action on a policy of insurance issued by a farmers’ 
mutual company. By agreement it was tried in equity. There 


was a decree dismissing the petition. Plaintiff appealed. Re- 
versed. 


SAGER & SwEET, for Appellant. 
HAGEMANN & FARWELL, for Appellee. 


Evans, C. J. 

This is an action on an insurance policy for the value of an 
insured barn, which was destroyed by fire in April, 1906. The 
defendant is a farmers’ mutual insurance company, and the 
policy issued by it is devoid of all technical conditions working 
forfeiture. Its manifest intention is that all honest losses shall 
be indemnified in accordance with the terms of the policy, and 
that the substantial rights of the insured in case of loss shall not 
be defeated by merely technical considerations. Prior to No- 
vember, 1905, the plaintiff, Bartling, was the owner of a farm of 
IIo acres on which was situated the barn in question. Prior to 
such date, also, he had procured from the defendant the insur- 
ance policy covering such barn to the amount of $700. In No- 
vember, 1905, he entered into an oral agreement with one 
Wamsley, whereby he agreed to convey the farm to Wamsley, 
and whereby Wamsley agreed to convey to him certain real es- 
tate in exchange, and to pay him a difference of $750. In this 
proposed exchange the farm of the plaintiff was taken at a valu- 
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ation of $7,700. It was also agreed that the plaintiff should as- 
sign to Wamsley the insurance policy in question. In pursuance 
of their verbal agreement the plaintiff executed a deed of his 
farm to one Ilgenfritz, who advanced, by way of loan, the $750 
which was to be paid by Wamsley to Bartling as boot money. 
The intention and agreement was that Ilgenfritz should hold the 
deed as security for the $750, and should convey the property 
later to Wamsley upon repayment of the loan. The money, 
however, was paid to Bartling. Possession of the farm also was 
given to Wamsley. At this time the expectation of both Bart- 
ling and Wamsley was that the agreement of exchange between 
them should be immediately consummated, and both parties 
placed all papers, except the deed to Ilgenfritz, in the hands of 
an attorney for final consummation of the transaction. There- 
upon it was discovered that Wamsley was not able to make 
proper title to the property to be conveyed by him. Negotia- 
tions were begun with third parties for the perfection of such 
title. In the meantime plaintiff awaited the outcome of such 
negotiations, and was still awaiting such outcome when the barn 
in question was destroyed by fire on April 23, 1906. Such nego- 
tiations were continued after the fire, and Wamsley was able to 
furnish a perfect title to the property conveyed by him, about 
March, 1907, and the same was accepted by the plaintiff. In 
order to reach this result, however, some further mutual con- 
cession and arrangement were made between Bartling and 
Wamsley, the details of which we need not go into. The sum 
of the story is that the oral contract entered into in November, 
1905, was finally consummated, with some modifications, in 
March, 1907. It appears also from the evidence that Wamsley 
is to be the final beneficiary of the recovery to be had in this 
case, if any. 

The defense is presented in two forms: First, defendants con- 
tend that on April 23, 1906, plaintiff had no insurable interest in 
the barn, having fully conveyed the same bv his deed to Ilgen- 
fritz. There was no provision in the policy that forfeited the 
same by reason of alienation of incumbrance; but defendant’s 
contention is based upon the broad proposition that the only 
possible purpose of insurance is to indemnify against loss, and 
that the plaintiff could suffer no loss by the burning of the barn 
after he had parted with it. It is further urged by the defend- 
ant that the only possible interest plaintiff had in the premises 
on the date in question was that of a vendor’s lien for the pur- 


> 
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chase money, and that, inasmuch as the purchase money was all 
paid before trial had, the plaintiff is in no position to claim 
a recovery on that ground. Looking at the situation of the 
parties as it was immediately following the fire, it seems to us 
that the plaintiff did have at that time an insurable interest in 
the premises. The legal title, it is true, was in Ilgenfritz, but he 
held it confessedly as security only for money advanced. True, 
he was ultimately to convey it to Wamsley. But Wamsley had 
not been able to perform his part of the contract, and was not 
able to do so at that time. The plaintiff was under no obliga- 
tion to give Wamsley additional time to perfect the title. For 
aught that appears in this record, the plaintiff then had the 
right to terminate negotiations and to rescind. In that sense, 
therefore, he had an equitable interest in the premises which 
was insurable. There is the further consideration that it is very 
doubtful whether, after the loss of the barn, the plaintiff was in 
a position to enforce specific performance. The contract re- 
quired an assignment by plaintiff of the insurance policy covering 
the barn. The destruction of the barn terminated the policy as 
such, and rendered it impossible for the plaintiff to comply 
strictly with his contract, except as he might assign to Wamsley 
his claim on the policy or bind himself to pay Wamsley the pro- 
ceeds thereof. If defendant’s contention is correct, plaintiff had 
no claim on the policy which he could assign, and was entitled 
to no proceeds thereon which he could turn over to Wamsley, 
and he was therefore left by the fire wholly unable to perform 
a material part of his contract. It is manifest that the plaintiff’s 
right was something other than a mere vendor’s lien. He was 
entitled to the very property for which he had bargained in ex- 
change, unless he had lost the right to demand it by his inability 
to transfer his insurance policy. If the loss of the barn 
terminated his ability to carry out the contract on his own part, 
then such loss was a damage to him. In that sense he had an 
insurable interest. The policy, as already indicated, was broad 
enough in its terms to cover the loss in that form. It did not 
require that the legal title of the property should be in the plain- 
tiff, nor did it contain any conditions of forfeiture whatever. 
This court has heretofore repeatedly held that nothing short 
of a completed sale by the policyholder will be deemed sufficient 
breach of a condition in a policy against alienation. Kempton 
vs. Ins. Co., 62 Iowa, 83, 17 N. W. 194; Schaffer vs. Ins. Co., 
113 Iowa, 652, 85 N. W. 985; Swank vs. Ins. Co., 126 Iowa, 555, 
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102 N. W. 429; Pringle vs. Ins. Co., 107 Iowa, 742, 77 N. W. 
521. It seems to us, therefore, quite clear that at the time of 
the fire the contemplated exchange of property was not com- 
pleted, and that the plaintiff was necessarily damaged by the loss 
of the barn. If that was the situation at that time, plaintiff’s 
rights were not lost by his subsequent pursuit of his negotia- 
tions with Wamsley to a completed exchange. The fact that the 
parties adapted themselves to the new situation caused by the 
loss of the barn furnishes no reason why the defendant should 
escape payment of a loss for which it would otherwise have been 
liable. If, in lieu of an assignment of plaintiff's policy as 
originally agreed upon, the parties agreed that plaintiff should 
prosecute this suit, and should pay the proceeds thereof to 
Wamsley, this would furnish no ground of complaint to the de- 
fendant. If the exchange was not completed at the time the fire 
occurred, the fact that it was afterward completed does not 
change the status of the parties to the policy. See Swank Case, 
supra, and Fvans vs. Ins. Co., 130 Wis. 189, Io9 N. W. 952, 19 
yL. R. A. (N. S.) 485, 118 Am. St. Rep. toog. It is our conclu- 
sion that at the time of the fire the plaintiff stil! retained an in- 
surable interest in the insured property and that a claim accrued 
to him for the loss, and that this claim. was a proper subject of 
contract between him and Wamsley in their further negotiations. 
A recovery should have been had in his favor. 
The decree of the trial court is therefore reversed. 


KANSAS CITY COURT OF APPEALS. 


MISSOURI. 





UTZ 
ve. 


INSURANCE CO. OF NORTH AMERICA.* 


OTHER INSURANCE—NOTICE TO AGENT—“FURNITURE”. 


Notice to insurer’s agent that insured had other insurance on his “furni- 
ture” was notice of other insurance on a piano. 


[For other cases, see Insurance, Cent. Dig. § 968; Dec. Dig. § 378.] 
[For other definitions, see Words and Phrases, vol. 4, pp. 3013-3016.] 


* Decision rendered, Nov. 1,1909. Rehearing Denied Nov. 15,1909. 1228S. W. Kep. 318. 
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ACTION ON POLICY—VEXATIOUS gens aaa 
PENALTY—QUESTIONS FOR JUR 


Under Rev. St. 1899, § 8012 (Ann. St. in 3808), allowing insured, 
in an action on a policy to recover, in dddition to the amount of 
the loss, damages not exceeding Io per cent thereof and a reason- 
able attorney’s fee, if it appears that defendant has vexatiously re- 
fused to pay the loss, when there is competent evidence tending to 
prove vexatious delay, the question is for the jury. 


[For other cases, see Insurance, Dec. Dig. § 668.] 


Appeal from Circuit Court, Buchanan County; C. A. Mos- 
man, Judge. 

Action by Michael Utz against the Insurance Company of 
North America. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


REED, ATWoopD, YATES, MASTIN & HARVEY and NEVILLE & 
GRIER, for Appellant. 

BREWSTER, FERRELL & MAYER and CULVER & PHILLIP, 
for Respondent. 

ELLISON, J. 

Plaintiff instituted this action on a policy of insurance issued 
to him by defendant, and recovered judgment in the trial court 
for loss of his property, as well as for a penalty for vexatious 
refusal to pay the loss. The policy covered loss of plaintiff's 
house in the sum of $700 and loss of piano in the sum of $300. 

It is contended by defendant that plaintiff had other insurance 
on the piano, of which it was not advised, and that therefore the 
policy was avoided under specific provisions therein to that 
effect. The evidence, as plaintiff interprets it, shows that de- 
fendant’s agent was notified of the other insurance. Defendant 
concedes that its agent had notice of $200 other insurance on his 
“furniture”, but asserts that such notice was not a notice of in- 
surance on a musical instrument, such as a piano. We do not 
think the point well taken. We held, in Bowne vs. Ins. Co., 46 
Mo. App. 473, that where there was an insurance of $1,300 on 
“household and kitchen furniture, useful and ornamental”, it in- 
cluded a Japanese vase valued at $500, although it was not spe- 
cifically named. In Crossman vs. Baldwin, 49 Conn. 490, there 
was a contract to purchase “all the furniture” in a certain hotel, 
and it was held to include a piano. In Sumner vs. Blakslee, 59 
N. H. 242, 47 Am. Rep. 196, pianos were held to be included in 
household furniture mentioned in a chattel mortgage. In Alsup 
vs. Jordan, 69 Tex. 300, 6 S. W. 831, 5 Am. St. Rep. 53, it was 


held that an exemption from execution of “household and 
VoL, XXXIX.—5. 
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kitchen furniture” would include a piano. In Lee vs. Gorham, 
165 Mass. 130, 42 N. E. 556, the statute providing that condi- 
tional sales of “furniture or other household effects” should be 
in writing, was held to apply to the sale of a piano. An English 
case involved a bequest of “all and singular the household fur- 
niture and other household effects of and belonging to the 
testator in the dwelling house and premises at the time of his 
decease”. ‘There was found in the house and premises “four 
fowling pieces, a pair of pistols, lathes and apparatus for turning, 
models of a cutter and mortar, several paintings in frames, one 
hundred volumes of books, an organ, a parrot and cage, a grey 
pony, a cow, a haystack, and a considerable stock of wines and 
liquors”. Upon this the Vice-Chancellor said that “the words 
‘household furniture and other household effects’ will comprise 
all property in the house and on the premises, intended for use 
or consumption therein, or for the ornament thereof. Elizabeth 
Cole is, therefore, entitled to the pistols, to the apparatus for 
turning, to the models, paintings, organ, parrot, books, and wine 
and liquors, but not to the pony, cow, or fowling pieces, unless 
it is proved that they were kept for the defense of the house. 
If the haystack was only for use, it would pass; if for sale, it 
would not pass”. Cole vs. Fitzgerald, 1 Sim. & St. 189. It fol- 
lows, from the foregoing authorities, all bearing on the very 
question here presented, that, when defendant’s agent was noti- 
fied of other insurance on plaintiff's furniture, it was notice of 
other insurance on his piano. 

But defendant insists that it should at least be relieved of the 
penalty assessed under the provisions of the statute for vexa- 
tious delay. Section 8012, Rev. St. 1899 (page 3808, Ann. St. 
1906). We held, in Blackwell vs. Ins. Co., 80 Mo. App. 75, that 
to justify a penalty for delay in payment of insurance the refusal 
must have been without reasonable excuse, and that the mere 
fact of it being found at the trial that the insurance money was 
due the assured would not alone determine that the delay was 
vexatious and without cause. But, where there is competent 
evidence tending to prove vexatious delay, a question is made 
for the jury, and we must accept the verdict. In this case no 
excuse appears, as did in the Blackwell Case, and we think the 
court properly submitted the question to the jury. It has been 
so determined by the Supreme Court (Keller vs. Ins. Co., 198 
Mo. 440, 95 5. W. 903), and by this court in Kellogg vs. Ins. Co., 
133 Mo. App. 391, 113 S. W. 663. 


a A ' 
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On the whole record, we find no reason for disturbing the 
judgment, and it is accordingly affirmed. All concur. 


SUPREME COURT OF IOWA. 


WATROUS 
ve. 


DES MOINES INS. CoO.* 


FIRE INSURANCE—AUTHORITY OF AGENT. 

A fire insurance company is not bound where insured knew that its 
recording agency had no authority to issue a policy to him at the 
rate he demanded. 


[For other cases, see Insurance, Dec. Dig. § 138.] 


FIRE INSURANCE—CONTRACT. 

Where plaintiff told a fire insurance agent that, if he could get insur- 
ance for him at a certain rate, he would take it, and the agent said 
he would try to get it at that rate, no contract of insurance was 
then made, and the agent did no more than undertake to secure for 
plaintiff insurance at the stipulated rate, and the fact that he after- 
ward wrote a policy naming such rate is of no consequence in view 
of the understanding between them. 


[For other cases, see Insurance, Dec. Dig. § 138.] 


Appeal from District Court, Polk County; Jesse A. Miller, 
Judge. 

Suit on a policy of fire insurance claimed to have been issued 
by the defendant company. There was a directed verdict for the 
defendant, and, from a judgment dismissing his action, plaintiff 
appeals. Affirmed. ° 


GUERNSEY, PARKER & MILLER, for Appellant. 
READ & READ, for Appellee. 
SHERWIN, J. 

The Baird-Chenoweth-Taylor-Tuttle Company was a record- 
ing agent for the defendant at the time of the transactions in 
question. At the time of the fire in November, 1906, Mr. 
Watrous occupied premises on Ninth Street, where he had taken 
his stock but a short time before from a location on Sixth Ave- 
nue. About the Ist of January, 1906, the defendant issued a 





* Decision rendered, Nov. 20,1909. 123 N.W. Rep. 171. 
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policy for one year covering the stock in question, then on Sixth 
Avenue, at the rate of $1.50 per hundred. After the plaintiff’s 
removal to Ninth Street, he had the policy of January Ist can- 
celed because the defendant would not reduce the rate thereon, 
although Mr. Taylor of the agency firm advised him that the 
rate of $1.50 was reasonable for even the new location, and that 
the company would not reduce it below $1.25 in any event. 
The plaintiff was not willing to pay $1.25, and a cancellation of 
the policy followed. This was about the last of August, 1906. 
About the 1st of October, Mr. Taylor called the plaintiff up on 
the telephone, and asked him if he had insured yet. The plain- 
tiff answered that he had not, whereupon the following conver- 
sation, in substance, took place between them, as related by the 
plaintiff: The plaintiff said he wanted insurance if he could get 
the right rate. Taylor said: “ ‘What do you consider a right 
rate?’ I said, ‘Well, I am getting the building up town written 
at seventy-five cents, and have had it written as low as fifty 
cents, * * * and I think I ought to get a fifty-cent rate here’. 
He says: ‘I don’t think I could get it but I think [ 
could get you a dollar rate.” I said: ‘I don’t want 
it at a dollar. He said: ‘Well, would you take it 
at seventy-five cents? and I said ‘Yes; if you can get it at 
seventy-five cents, I will take it.’ He said, ‘All right, then, I 
will write it up, and see if I can make it stick’.” In this conver- 
sation over the telephone nothing was said as to the defendant 
company, nor as to any other company. Following this con- 
versation Taylor wrote a policy in the defendant company, fix- 
ing the rate at seventy-five cents, and forwarded it to the com- 
pany for approval. The policy was immediately rejected by the 
defendant, and marked canceled, nor was it ever delivered to the 
plaintiff. The fire occurred about six weeks later. 

While the Baird-Chenoweth-Taylor-Tuttle Company was a 
recording agency, it had no power or authority to issue a policy 
to the plaintiff at the rate demanded by him, and this the plain- 
tiff knew because the company had but a short time before re- 
fused to give him a rate lower than $1.25, and, even if Taylor 
had intended to make a contract for the defendant at a seventy- 
five-cent rate, the defendant would not be bound because plain- 
tiff knew that Taylor was exceding his authority in attempting 
to so bind his principal. Alman et al. vs. Ins. Co., 27 Iowa, 203, 
1 Am. Rep. 262; Viele vs. Ins. Co., 26 Iowa, 9, a6 Am. Dec. 83. 
But, aside from the legal proposition stated above, the conver- 
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sation between the plaintiff and Taylor on the 1st of October, 
as related by the plaintiff himself, conclusively shows that no 
contract of insurance was then entered into. The plaintiff told 
Taylor that if he (Taylor) could get it at seventy-five cents, he 
would take it, and Taylor in substance said he would try to get 
it at that rate. The fact that Taylor did write a policy naming 
such rate is of no consequence in the light of the understanding 
between them. According to the plaintiff’s own testimony, Tay- 
lor did no more than to undertake to secure for him insurance at 
the low rate of seventy-five cents, and hence there was no ques- 
tion to go to the jury. 

The judgment should be, and it is, affirmed. 

Affirmed. 


SUPREME COURT OF APPEALS OF VIRGINIA. 


PHCNIX INS. CO. 
v8. 


SHERMAN." 


IRON-SAFE CLAUSE—COMPLIANCE. 


Under the iron-safe clause, the insurer has a right to such a compliance 
with its terms as will inform him during the life of the policy fairly 
as to the stock carried by the insured, and, in case of loss by fire, as 
to the stock burned and the fair cash value thereof. 


[For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.] 


STOCK OF GOODS—INVENTORY—SUFFICIENCY. 


Under an iron-safe clause requiring the keeping of a complete itemized 
inventory, an inventory which lumps bills of goods without setting 
out the items or their quality, or the stock thereof, is insufficient, 
especially where two inventories, which more nearly complied with 
the clause, had been started and never completed, but destroyed, 
and the books as kept were not sufficient within the clause. 

[For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.] 


STOCK OF GOODS—SET OF BOOKS—SUFFICIENCY. 


Under an iron-safe clause requiring insured to keep a set of books which 
will plainly present a complete record of the business transacted of 
purchases, sales, shipments, both for cash and credit, where insured, 
conducting a large business and making sales daily for both cash 
and credit does not in his books make entries indicating what the 
cash received was for, and mingles the proceeds of the credit sales 
with the proceeds of the cash sales, and the insured, relying on his 
cash book, the entries of which were alleged to have been made 


* Decision rendered, Nov. 18,1909. 66S. W. Rep. 81. 
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after daily sales, is unable to explain intelligently what business he 
had transacted or what goods were in the store and destroyed by 
the fire, and a destroyed ledger from which it was claimed some of 
the cash book entries were taken failed to show the date of the 
entries, and the cash book was so written up that it might have been 
written after the fire, the books were not sufficient within the policy, 
even as a substantial compliance therewith. 


[For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.] 


STOCK OF GOODS—IRON-SAFE CLAUSE—BOOKS. 


An iron-safe clause gave insured the choice of relying on an inventory 
taken within twelve months prior to the date of the policy or to 
take one within thirty days thereafter, and required him to keep a 
set of books from date of inventory during the life of the policy. 
At the trial of the action on the policy, insured relied on an in- 
ventory taken more than four months prior to the date of the 
policy. Held, that insured was bound to keep books after the in- 
ventory relied on at the trial. 


[For other cases, see Insurance, Dec. Dig. § 335.] 


Error to Circuit Court, Wise County. 

Action by J. B. Sherman against the Phoenix Insurance Com- 
pany on an insurance policy. From a judgment entered after 
overruling a demurrer to the evidence for plaintiff, defendant 
brings error. Reversed. 


PHLEGAR & POWELL and IRVINE Morison, for Plaintiff in 
Error. 

BuLuirr & CHALKLEY and AvErRS & FuLtTon, for Defendant 
in Error. 

CARDWELL, J. 

The defendant in error brought this action in the Circuit 
Court of Wise County against plaintiff in error to recover the 
amount of an insurance policy issued covering a stock of general 
merchandise in his store. 

Upon the trial of the cause, and after the evidence had al 
gone to the jury, the defendant demurred thereto, in which de- 
murrer the plaintiff joined, and the court, after taking time to 
consider as to its judgment, overruled the demurrer to the evi- 
dence and entered judgment for the plaintiff for the full amount 
of the policy, $2,000, ascertained as the damages by the verdict 
of the jury subject to the ruling of the court upon the demurrer 
to the evidence. 

The policy in question was written and took effect May 12, 
1907, to expire on the 12th day of May, 1908, and the fire oc- 
curred December 24, 1907, resulting in a total loss of the goods 
covered by the policy. 

The defenses to the action relied on were, first, those arising 
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under the iron-safe clause of the policy; and, second, fraud and 
false swearing touching the subject-matters involved in the suit, 
which were set out in the written grounds of the defendant’s de- 
fenses but in so far as it was alleged that the plaintiff had been 
guilty of false swearing in regard to his losses the removal of 
goods from the store prior to the fire, the entry on such books 
as he claimed to have kept of all goods removed from the store, 
and that the plaintiff caused or connived at the fire in question, 
the grounds of defense are waived in the argument in this court; 
so that the case turns upon whether or not the judgment of the 
Circuit Court upon the demurrer to the evidence should have 
been for the defendant, upon the grounds that the plaintiff had 
not taken, kept, and produced the inventories of his stock of 
merchandise, nor the set of books he was required to take, keep, 
and produce by the iron-safe clause of the policy swed on. 

The iron-safe clause is as follows :— 

“(1) The assured will take a complete itemized inventory of 
stock on hand at least once in each calendar vear, and, unless 
such inventory has been taken within twelve calendar months 
prior to the date of this policy, one shall be taken in detail within 
thirty days after the issuance of this policy, or the policy shall 
be null and void from such date, and upon the demand of the 
assured the unearned premium from such date shall be returned. 

(2) The assured shall keep a set of books which shall clearly 
and plainly present a complete record oi the business transacted, 
including all purchases, sales, and shipments, both for cash and 
credit, from date of inventory, as provided for in the first sec- 
tion of this clause, and during the continuance of this policy. 

(3) The assured will keep such books and inventory, and 
also the last preceding inventory, if such has been taken, se- 
curely locked in a fireproof safe at night, and at all times when 
the building mentioned in this policy is not actually open for 
business; or, failing in this, the assured will keep such books 
and inventories in some place not exposed to a fire which would 
destroy the aforesaid building. 

“In the event of failure to produce such set of books and in- 
ventories for the inspection of this company, this policy shall 
become null and void, and such failure shall constitute a per- 
petua!l bar to any recovery thereon.” 

The contention of the defendant is that the plaintiff is not 
entitled to recover on the policy for the reasons, first, that he 
failed to keep and produce certain inventories required by the 
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policy, viz., the inventories said to have been made by him in 
April and October, 1907; second, that the inventory dated Janu- 
ary I, 1907, was not such an inventory as he was required to 
take and produce, in that a number of the articles contained 
therein were put down in lump sums, or the entire bills listed 
without being separated into their necessary component parts; 
and, third, that the so-called “cash book” produced by the plain- 
tiff is insufficient, in that it does not comply with the require- 
ments of the iron-safe clause of the policy. 

It would be difficult to find a more unsatisfactory compliance 
with the iron-safe clause of an insurance policy covering a stock 
of general merchandise than is offered in evidence in this case. 
The inventory produced and claimed to have been made January 
I, 1907, months before the policy was issued, is a mere statement 
of articles put down in lump sums, or entire bills are put down 
at a gross sum, and no statement made as to the number of the 
several articles named, or their quality or cost price. To illus- 
trate the character of this co-called inventory, we have only to 
mention a few of the various articles embraced therein, viz.: 
One case of jewelry, $250; one bill of medicine, $10; one bill 
of shoes, $61.50; “to bill of hats’, $22.50; “to bill of shoes”, 
$67.40; “one bill dishes”, $45.84; “lamps”, $6.30; glass assort- 
ment, $9.50. 

There is nothing unreasonable in the requirements of the iron- 
safe clause found in every policy of insurance issued on a shift- 
ing stock of merchandise. Under that clause, the insurer has a 
right to such a compliance with its terms as will inform him dur- 
ing the life of the policy, fairly and intelligently, as to the stock 
of merchandise carried by the insured, and, in case of loss by 
fire, as to the stock of merchandise burned and the fair cash 
value thereof: and it is no hardship upon the insured to comply 
with this requirement of his policy. Any other rule would open 
wide the doors for the perpetration of frauds and the grossest 
impoOsitions upon insurers. 

Lexicographers say that “an inventory is an itemized list of 
the various articles constituting a collection, estate, stock in 
trade, etc., with their values”. 

In Fire Ass’n of Phil. vs. Calhoun, 28 Tex. Civ. App. 409, 
67 S. W. 153, it is said: “The ordinary and accepted meaning of 
the word ‘inventory’ is an itemized list or enumeration of prop- 
erty, article by article. Where a fire policy provided that, unless 
a complete invéntory of the stock covered had been made within 
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twelve months prior to its issue, one should be taken within thirty 
days, or the policy would be void, and the only inventory taken 
included such articles as, ‘Hardware, $25.00; Marble City Drug 
Co. $53.66’, etc., the policy was not complied with; such an 
enumeration of articles not constituting an inventory.” Rob- 
erts, etc., vs. Sun Mut. Ins. Co., 19 Tex. Civ. App. 338, 48 S. W. 
559; So. Fire Ins. Co. vs. Knight, 111 Ga. 622, 36 S. E. 821, 52 
L. R. A. 73, 78 Am. St. Rep. 216. 

It is not difficult to see how such an enumeration of articles, 
as was made by the plaintiffs in the cases just referred to and 
in this case, would operate to defeat the very purpose of the 
“iron-safe clause” in the policy. Here the plaintiff has lumped 
about one-tenth of the so-called inventory said to have been 
made January I, 1907, and, if the case of jewelry for instance 
put down in lump at $250, had been listed item by item, the de- 
fendant would have been fully informed as to what was contained 
in the case and been able to have shown, if such was the fact, 
that the value thereof was much less than the lump sum stated. 

The default and neglect of the plaintiff in not complying with 
the “iron-safe clause” of his policy is accentuated by the fact, 
admitted by him, that he undertook to make in April and Octo- 
ber, 1907, detailed inventories of his stock of goods, which were 
never completed, and were not preserved, as would have been 
the case had he complied with the terms of his policy, but, on 
the contrary, they were left in the store unprotected and were 
burned. These inventories, according to his own admissions, 
were more nearly a compliance with his duty to the defendant 
and with the law that the one he relied on, claimed to have been 
made January 1, 1907. The default and negligence of the plain- 
tiff going to defeat his right of recovery on the policy is all 
the more apparent from the evidence as to his noncompliance 
with the “iron-safe clause” with respect to keeping a set of books, 
etc. 

There is no way’whatever by which the insurer can know to 
what extent a stock of merchandise has been depleted, if such 
be a fact, without a compliance on the part of the insured with 
the terms of the “iron-safe clause” of his policy with respect to 
the set of books he agreed to keep. 

It is very true that the court held in Ins. Co. vs. Alley, 104 
Va. 356, 51 S. E. 812, that it is not necessary that the books 
should show the articles sold, provided they show the total 
amounts for which they were sold; and in N. B. & M. Ins. Co. 
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vs. Edmundson, 104 Va. 486, 52S. W. 350, that a substantial com- 
pliance with the requirements of a fire insurance policy, includ- 
ing the iron-safe clause and the provisions as to proof of loss, 
is all that can be reasonably exacted, and that it is not necessary 
that the books should show the prices for which the goods were 
sold, provided they show the articles sold, nor is it necessary to 
show whether they were sold for cash or on credit; but neither 
of those cases apply to the facts of this case, which call for a 
more stringent application of the rule laid down in the first- 
named case than the facts proved therein called for. Alley’s 
sales were all for cash. Therefore his cash account, into which 
nothing went but proceeds of sales, without a list of sales, was 
evidence of what he was selling; and in the other case Ed- 
mundson made but two sales after the inventory taken by him 
in accordance with the requirements of the policy. They were 
entered on the book containing the inventory, which was pre- 
served and offered in evidence, and stated the articles sold, to 
whom, when, and at what price. 


In this case, a large business was being conducted, and sales 
made daily for both cash and credit. Not a single item of cash 
sales was entered, but the proceeds of the credit sales were 
mingled with the proceeds of the cash sales, without any dis- 
tinguishing mark or token, the amount of the cash sales being 
only ascertainable by the parol evidence of the plaintiff as to 
what went into his cash account. It is inconceivable that ‘a 
complete record of the business transacted” could be kept with- 
out distinguishing cash from credit, and making entries indicat- 
ing what the cash received was for. 

In Everett-Ridley, etc., Co., vs. Traders’ Ins. Co., 121 Ga. 228, 
48 S. E. 918, 104 Am. St. Rep. 100, it is said: ‘The intention of 
this clause (iron-safe clause) of the contract is to enable the in- 
surance company by means of accurate records of the business 
of the insured to ascertain with substantial certainty and defi- 
niteness the value of the stock of goods destroyed by fire. 
* * * A cash book which only shows the amount of cash 
taken in at the end of each day, giving no indication of the 
source from which the cash is derived, whether from cash sales, 
from the payment of past due bills, or what not, can in no sense 
be considered a complete record of business transacted, includ- 
ing all purchases, sales, and shipments, both for cash and credit.” 
See, also, Pelican Ins. Co. vs. Wilkinson, 53 Ark. 353, 13 S. W. 
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1103; Western Ins. Co. vs. McGlathry, 115 Ala. 213, 22 South. 
104, 67 Am. St. Rep. 26. 

It is argued, however, that the contract “did not require 
Sherman to keep any books whatever prior to May Ist” (1907), 
but this contention falls when it is considered that the first para- 
graph of the iron-safe clause in his policy gave him the choice 
to rely upon an inventory taken within twelve months prior to 
the date of the policy or to take one within thirty days there- 
after; that the second paragraph of the clause bound him to 
keep a set of books from date of the inventory, as provided for 
in the first paragraph, and during the continuance of the policy. 
He relied at the trial, upon the inventory claimed to have been 
taken January I, 1907, more than four months prior to the issu- 
ance of the policy and disregarded the provision of the contract 
requiring him to keep a set of books from the date of the inven- 
tory and during the continuance of the policy, showing a com- 
plete record of the business he transacted. 

The evidence clearly shows that the plaintiff had an old ledger 
for the year 1906, which lapped over and carried a part of his 
credit sales and collections for January, 1907, which ledger was 
burned, and his cash book entries covered collections from the 
old ledger as well as from a new ledger put in evidence; but 
neither he (the plaintiff) nor his clerk could form an estimate 
of the amount of business done in the store after January I, 1907, 
so that, even if the plaintiff could have shown (as he could not) 
how many of the entries on his cash book were derived from col- 
lections taken from the ledger in evidence, he was unable to 
show the amounts taken from the ledger that had been burned. 

To go over here. the evidence in detail would serve no other 
purpose than uselessly to prolong this opinion. The plaintiff 
relied greatly upon his cash book, the entries upon which were 
usually made, as he stated, after his day’s sales were over and 
he had counted his cash in hand, but from these entries and his 
attempted explanations thereof it was a matter of impossibility 
to form any intelligent conclusion as to what business he had 
transacted or what stock of goods was in the store and destroyed 
by the fire. A majority of the entries on the ledger are without 
date, and the evidence leaves no room to doubt that the entries 
in the so-called cash book, writings and figures included, were 
all made with the same colored lead pencil, all written in the 
same handwriting and upon a clean and unsoiled book, showing 
that it was just such a book as might have been written up at 
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one time and after the fire, and was not such a cash book as 
was required of the insured. The plaintiff was examined espe- 
cially as to ninety-two of the credits on the ledger, made on 
thirty-six dates, from January 18 to December I, 1907, aggregat- 
ing $556.81, and he stated facts by way of explanation as to only 


four of them, but those explanations were contradictory of his 
books. 


Upon an examination of the whole evidence it is clear that 
the jury would not have been warranted in finding that there had 
been a substantial compliance on the part of the plaintiff with 
the terms of his policy, either with respect to the inventory of 
the stock of goods required of the set of books stipulated for, 
showing a complete record of the business transacted by him. 
Therefore we are of opinion that the judgment of the Circuit 
Court should be reversed, the demurrer to the evidence sus- 


tained, and judgment entered here in favor of the defendant. 
Reversed, 


SUPREME COURT OF IOWA. 


PEOPLE’S SAVINGS BANK 
v8. 


RETAIL MERCHANTS’ MUT. FIRE 
INS. ASS’N or Iowa.* 


MORTGAGEE CLAUSE—CONSTRUCTION—BREACH OF CON- 
DITIONS BY OWNER—EFFECT—‘*DELINQUENCY’—"DE- 
LINQUENT”. 


A fire policy, when issued by defendant, provided that loss, if any, was 
payable to the mortgagee, and that fifteen days’ notice of any de- 
linquency of the assured would be given to him before any suspen- 
sion or cancellation affecting his interests. Held, that the considera- 
tion which supported the policy also supported the contract between 
defendant and plaintiff, and secured to plaintiff a right to recover 
regardless of any breaches of the contract by the owner, such as a 
false statement as to ownership, unknown to plaintiff; the default of 
the owner in misstating the nature of his title or in subsequently 
violating the terms of the policy being a “delinquency” within the 
meaning of the clause, “delinquency” being defined by Webster as 

“a failure or omission ‘of duty, a fault, a misdeed, an offense, a mis- 
demeanor, a crime’, and a “delinquent” being described as one 
“failing in duty; offending by neglect of duty”. 


[For other a see Insurance, Cent. Dig. §§ 571, 707; Dec. Dig. §§ 
271, 311. 


[For other definitions, see Words and Phrases, vol. 2, p. 1956.] 
*% Decision rendered, Nov. 23,1909. 123 N. W. Rep. 198. 
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Appeal from District Court, Polk County; Jesse A. Miller, 
Judge. 

Action to recover for a loss under a fire insurance policy taken 
out by the mortgagor with a clause attached making the loss 
payable to plaintiff as mortgagee. There was a directed verdict 
for the plaintiff, and, from judgment on such verdict, defendant 
appeals. Affirmed. 


DUNSHEE & HAINES, for Appellant. 
N. T. Guernsey, for Appellee. 


MCCLAIN, J. 

The policy sued on insured one F. A. French, a member in 
the defendant association, against loss by fire to the extent of 
$3,000 on the property described. In the application which 
French made, and which was incorporated into the policy, it 
was stated that French was the sole and undisputed owner of 
the property, and it was stipulated that the policy should be 
void if the “interest of the insured be other than unconditional 
and sole ownership, or if the subject of the insurance be a build- 
ing on ground not owned by the insured in fee simple, 
or if any change other than the death of the insured take place 
in the interest, title, or possession of the subject of the insurance 
(except change of occupants without increase of hazard), 
whether by legal process or judgment or by voluntary act of the 
insured, or otherwise”. A mortgage clause was attached to the 
policy when issued containing the following stipulations: ‘Loss, 
if any, under this policy, payable to the People’s Savings Bank, 
mortgagee, as their interest may appear. Fifteen days’ notice 
of any delinquency on the part of the assured will be given to 
said mortgagee before any suspension or cancellation is made 
affecting the interests of the mortgagee.” Defendant denied 
that French was at the time of issuance of the policy the sole 
and undisputed owner, and alleged other defenses not necessary 
here to notice. By way of reply plaintiff alleged waiver of 
breaches of condition in the contract. 

If the mortgagee clause attached to the policy at the time it 
was issued created an independent contractual relation between 
the defendant and the plaintiff, and secured to the plaintiff as 
mortgagee a right to recover regardless of any previous or sub- 
sequent breaches of the contract on the part of the owner, then 
the plaintiff was entitled to recover notwithstanding the de- 
fenses alleged on the part of the company, for it is not con- 














78 The Insurance Law Journal. [ Jan., 1910. 





tended that there have been any breaches of condition by the 
plaintiff, and to this question we first direct our attention. 
Counsel for appellant rely upon the proposition that, if the policy 
was void in its inception by reason of the false statements of 
French as to ownership, then the mortgagee clause was without 
consideration, and plaintiff cannot rely upon such clause as se- 
curing to it a right greater than that which French would have 
had to recover under the policy, and they rely upon the case of 
Baldwin vs. German Ins. Co., 105 lowa, 379, 75 N. W. 326, which 
was again before the court on a second appeal; the opinion 
being found in 113 Iowa, 314, 85 N. W. 26, 86 Am. St. Rep. 375. 
But in that case the mortgagee clause was attached by way of 
indorsement long after the policy was issued, and therefore the 
contract with the mortgagee was not supported by the consid- 
eration which supported the original policy. But in the case 
before us the policy as originally issued had the mortgagee 
clause attached to it, and the plaintiff as mortgagee was a party 
to the very contract of insurance. The consideration which sup- 
ported the policy supported, also, the contract betwen the com- 
pany and the mortgagee, and it cannot be contended that any 
portion of the contract was not made upon a valid consideration. 

It is conceded that what is called the “union mortgage clause” 
now usually attached to standard policies in cases such as this 
would have prevented the defendant company from setting up 
as against the mortgagee the defenses which it might have had 
as against the mortgagor procuring the policy to be issued, and 
this concession is in accordance with the great weight of author- 
ity. It has generally been held that a mortgagee under the union 
clause, which stipulates that the insurance as to the interest of 
the mortgagee ‘‘shall not be invalidated by any act or neglect 
of the mortgagor or owner”, precludes the company from in- 
sisting as against the mortgagee that the policy was void in its 
inception on account of any misstatement by the owner as to his 
title or interest in the property of which the mortgagee is 
ignorant. Syndicate Ins. Co. vs. Bohn, 65 Fed. 165, 12 C. C. A. 
531, 27 L. R. A. 614; Hanover F. Ins. Co .vs. Bohn, 48 Neb. 
743, 67 N. W. 774, 58 Am. St. Rep. 719; Phenix Ins. Co. vs. 
Omaha L. & T. Co., 41 Neb. 834, 60 N. W. 133, 25 L. R. A. 679; 
Hastings vs .Westchester F. Ins. Co., 73 N. Y. 141; 19 Cyc. 715; 
Richards, Ins. (3d Ed.) § 291; 2 Cooley, Ins. Briefs, 1228. If 
the mortgage clause attached to this policv is to receive the 
same construction in this respect as the union mortgage clause, 
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the defendant cannot rely as against plaintiff on the breaches of 
condition in the policy on the part of French, whether concur- 
rent with, or subsequent to, the issuance of the policy which 
were not known to the plaintiff. This mortgage clause provides 
that fifteen days’ notice of any “delinquency” on the part of 
French will be given to the mortgagee before any suspension or 
cancellation is made affecting the interests of said mortgagee; 
and it is not claimed that any notice of delinquency was given to 
plaintiff prior to the loss. But it is contended that “delinquency” 
is not equivalent to the “act or default” referred to in the union 
mortgage clause, and is intended to describe only some failure 
on the part of the owner subsequent to the issuance of the policy 
which by its terms would defeat the owner’s right to recover. 
“Delinquency” is defined by Webster as “failure or omission of 
duty a fault, a misdeed, an offense, a misdemeanor, a crime”, and 
a “delinquent” is described as one “failing in duty; offending by 
neglect of duty”. In the connection in which the word is used in 
this policy it is plain that the fault of French, if any, in misstating 
the nature of his title or in subsequently violating the terms of 
the policy, was a delinquency, and that in this respect he was a 
delinquent ; and we think here can be no doubt that, under the 
rule of liberal-interpretation in favor of the mortgagee as in- 
sured, the clause above quoted should be considered as referring 
to substantially the same kind of “act or default” which is re- 
ferred to in the union clause. Giving the word this interpreta- 
tion, we must reach the conclusion that, under the independent 
contract of insurance between defendant and this plaintiff which 
was made by the addition of the mortgage clause to the policy, 
the defendant was precluded from urging as against plaintiff any 
breach of condition or misrepresentation contemporaneous with 
or subsequent to the issuance of the policy which it might have 
urged as against French; plaintiff not being shown to have had 
any knowledge of or any responsibility for such misrepresenta- 
tion or breach of condition. 

The many other questions argued by appellant’s counsel be- 
come immaterial in view of the conclusion announced with refer- 
ence to the effect of the mortgage clause, and the judgment is 
therefore affirmed. 
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SUPREME COURT OF NORTH CAROLINA. 


JORDAN 
v8. 


HANOVER FIRE INS. CO.* 


PROOFS OF LOSS—WAIVER. 

A distinct denial by insurer of liability after loss, and within the time 
prescribed for proofs of loss, on the ground that there is no valid 
contract of insurance, is a waiver of such proofs. 


[For other cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. § 
559.] 


“UNCONDITIONAL AND SOLE OWNER.” 


A vendee of land occupying it under an executory contract of purchase, 
on which he has paid a portion of the purchase price, and on which 
he has erected a building, is an “unconditional and sole owner” in 
fee simple within the condition of a fire policy providing that it 
shall be void if the interest of insured is other than unconditional 
and sole ownership of the iee-simple title. 


[For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 282.} 
[For other definitions, see Words and Phrases, vol. 8, pp. 7154, 7155.] 


Appeal from Superior Court, Forsyth County; E. B. Jones, 
Judge. 

Action by Rk. L. Jordan against the Hanover Fire Insurance 
Company. Judgment for plaintiff, and defendant appeals. No 
error. 

These issues were submitted to the jury :— 

“(1) Was the storehouse of the plaintiff insured in the de- 
fendant company on March 6, 1908? Ans. Yes. 

“(2) Was said house insured under policies Nos. 2206 and 
2282, terms of which were like policy marked ‘Exhibit A’? Ans. 
Yes. 

“(3) Was plaintiff the owner and had an insurable interest in 
the store building insured by the defendant and destroyed by 
fire? Ans. Yes. 

“(4) What was the actual cash value of the building at the 
time of the fire? Ans. $500. 

“(5) Did the plaintiff give notice to the defendant company 
in writing of the fire, and make proofs of the loss as required by 
the terms of the policy? Ans. No. 

“(6) Did the defendant company waive the giving of notice 





* Decision rendered, Nov. 24, 1909. 66 8S. E. Rep. 206. 
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and making of proofs of loss, as required by the terms of the 
policy? Ans. Yes.” 


A. H. Euurr, for Appellant. 

Watson, Buxton & Watson, for Appellee. 

Brown, J. 

This action is brought to recover of the defendant upon a policy 
of insurance issued by its agent and covering a certain house 
belonging to the plaintiff. 

It is unnecessary to consider any questions relating to proofs 
of loss, as the defendant denies its liability in any event under 
the policy. It seems to be well settled that a distinct denial by 
an insurance company of liability under a policy after the loss, 
and within the time prescribed for the proofs, upon the ground 
that there is no valid contract of insurance, is a waiver of proofs 
of loss, because, in such a case, the proofs do not tend to induce 
the company to pay the loss, and they are therefore futile. Ins. 
Co. vs. Pendleton, 112 U. S. 696, 5 Sup. Ct. 314, 28 L. Ed. 866; 
Tayloe vs. Ins. Co., 9 How. 390, 13 L. Ed. 187. In the answer 
of the defendant there are no allegations of fraud or misrepre- 
sentations of fact or false warranty set up as a ground for avoid- 
ing the policy, but the defense is rested upon “the lack of title 
in the plaintiff” (quoting from the answer), founded upon this 
clause in the contract of insurance: “This entire policy, unless 
otherwise provided by agreement indorsed hereon or added 
hereto, shall be void if the interest of the insured be other than 
unconditional or sole ownership; or if the subject of insurance 
be a building on ground not owned by the insured in fee simple.” 
The undisputed facts are that plaintiff purchased the lot for $300 
from M. A. Masten and paid her $1 and executed his note for 

299, payable two years after date. Masten executed and de- 
livered to plaintiff a valid bond for title in due form, fully de- 
scribing the property and containing this provision: “Now, 
therefore, if the said M. A. Masten, on receiving the balance of 
said purchase money, together with the interest thereon ac- 
crued (provided the same be tendered within sixty days after 
the maturity of the last of said bonds), shall execute and deliver 
to the said R. L. Jordan and his heirs a good fee-simple deed 
to the aforesaid premises, free from all incumbrances, then this 
obligation shall be null and void; otherwise to remain in full 
force and effect. In testimony whereof the said M. A. Masten 


has hereunto set her hand and seal this 1oth day of June, 1907.” 
VoL. XXXIX.—6. 
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The plaintiff erected at his own expense a frame store building 
on the lot, and had taken out with the defendant company two 
policies in the sum of $250 each on said building; the policies 
being standard in form and without indorsement as to interest 
or title. At the time of the insurance the plaintiff held the bond 
for title, and was in the exclusive possession of the property. 
Although the bond had not then been recorded, it is elementary 
that it was good between the parties and as between them would 
be enforced. 

The only question presented for our consideration is whether 
a vendee of land, occupying the same under an executory con- 
tract of purchase, on which ‘he has paid a portion of the pur- 
chase price, and on which he has erected a storehouse building, 
is an “unconditional and sole owner” in fee simple within the 
condition of a policy of insurance, providing that it shall be 
void if the interest of the insured is other than unconditional and 
sole ownership of the fee-simple title. As before observed, 
there is no allegation in the answer that at the time the contract 
was entered into the plaintiff made false representations as to 
his title, incumbrances, or the like, but the defense rests upon 
the theory that the title of the plaintiff is such that it avoids the 
policy, because it fails to meet its requirements in respect to title. 
That the plaintiff had an insurable interest in the property is not 
questioned, but it is denied that he was an unconditional owner 
of the fee. For the purposes of an insurance contract, this con- 
tention cannot be upheld. It has been settled adversely to the 
defendant by the courts as well as the text-writers. The idea 
is that equitable ownership is, properly speaking, entire and sole 
ownership in fee as regards the real purpose of the provision 
commonly used in insurance contracts on that subject. 

Mr. Ostrander says: “A sells to B, who takes a contract of 
purchase, conditioned that, when certain payments are made, 
the former will execute to the latter a legal title. B becomes the 
sole and unconditional owner of the property when he enters 
into possession under a contract of this character.” Fire Ins., 
§ 63, and cases cited in notes. -The Supreme Court of Pennsyl- 
vania quotes the identical clause from a similar policy in a case 
exactly like this, and says: “In respect to the insurance such 
purchaser is to be regarded as the entire unconditional and sole 
owner.” Ins. Co. vs. Dunham, 117 Pa. 460, 12 Atl. 668, 2 Am. 
St. Rep. 686. The decisions upon this question are numerous 
and are all founded upon recognized equitable principles. 


Fire. ] Ide vs. Boston & M. R. R. 83 


When, as in this case, the agreement is executory, the vendor 
covenanting to make title on payment of the purchase money 
at a future day, a court of equity treats that as done which ought 
to have been done, or which the parties contemplate shall be 
done, in the final execution and consummation of the contract 
as specifically executed. The following cases will be found to 
be in point: Loventhal vs. Ins. Co., 112 Ala. 108, 20 South. 
419, 33 L. R. A. 258, 57 Am. St. Rep. 17; Ins. Co. vs. Kerr, 129 
Fed. 723, 64 C. C. A. 251 66 L. R. A. 569; Ins. Co. vs. Crockett, 
75 Tenn. 725; Tuck vs. Ins. Co., 56 N. H. 326; Knop vs. Ins. 
Co., tot Mich. 359, 59 N. W. 653; Baker vs. Ins. Co., 31 Ore. 
41, 48 Pac. 699; 65 Am. St. Rep. 807; Ins. Co. vs. Cox, 21 Oka. 
875, 98 Pac. 552, 20 L. R. A. (N. S.) 775; Ins. Co. vs. Rhea, 123 
Fed. 9, 60 C. C. A. 103; Ins. Co. vs. Erickson, 50 Fla. 419, 39 
South. 495, 2 L. R. A. (N. S.) 512, 111 Am. St. Rep. 121; Evans 
vs. Ins. Co., 130 Wis. 189, 109 N. W. 952, 9 L. R. A. (N. S.) 485, 
118 Am. St. Rep. 1009; Matthews vs. Ins. Co., 115 Wis. 274, 91 
N. W. 675; Dooly vs. Ins. Co., 16 Wash. 155, 47 Pac. 507, 58 
Am. St. Rep. 26. 

In this last case wherein the title is similar it is held that 
breach of the condition in a policy of fire insurance that the 
policy should be void if the interest of, the assured was other 
than unconditional or sole ownership, or if the subject of insur- 
ance was a building on ground not held by the assured in fee 
simple, would not prevent a recovery by the assured for loss, 
where the application for a policy was an oral one, and no in- 
tentional misrepresentation in regard thereto was made by the 
assured, 

Such was the conclusion reached in Lewis vs. Ins. Co. (C. C.) 
29 Fed. 496; Ins. Co. vs. Hughes, 108 Fed. 497, 47 C. C. A. 459; 
Hall vs. Ins. Co., 93 Mich. 184, = . W. 727, 18 L. R. A. 135, 
32 Am. St. Rep. 497. 

No error. 

—_——_e@__——_- 


E. T. & H. K. IDE VS. BOSTON & M. R. R.* 


(Supreme Court of Vermont. Caledonia.) 


SUBROGATION, 


The liability of a railroad for the loss of property by fire set by an en- 
gine is primary, and the liability of an insurer of the property 
against loss by fire is secondary, and a payment by the insurer to 


% Decision rendered, Nov. 12,1909. 74 Atl. Rep. 401. 
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the owner works subrogation to the extent of the payment without 
any provision on the subject in the policy. 


[For other cases, see Insurance, Cent. Dig. §§ 1504-1511; Dec. Dig. § 
606. 


SUBROGATION. 

An action against a railroad for loss by fire of property covered by a fire 
policy is properly brought in the name of the owner alone, though 
the insurer has paid the policy, as the railroad has no interest in the 
adjustment between insurer and the owner. 


[For other cases, see Insurance, Cent..Dig. § 1516; Dec. Dig. § 606.] 


ST. PAUL FIRE & MARINE INS. CO. VS. COOPER.* 
(Supreme Court of Oklahoma.) 


CONDITIONS OF POLICY—WAIVER OF BREACH. 


One of the conditions of a fire insurance policy was that, in case of de- 
fault in the payment of any note given for premiums, the company 
should not be liable for any loss occurring to the property men- 
tioned therein during the continuance of such default. Held, there 
being a breach of such condition, the company may waive the for- 
feiture by acts from which an intention so to do may be fairly in- 
ferred. Held, further, that the acceptance of the cash premium by 
the general agents of the company after default and notice of loss 
operates as a waiver of the forfeiture, and renders the company lia- 
ble on the policy from its inception as though the premium notes 
had been paid when due. 


[For other cases, see Insurance, Cent. Dig. §§ 1026-1070; Dec. Dig. §§ 
388, 392.] 


% Decision rendered, Nov. 9, 1909. 105 Pac. Rep. 198. Syllabus by the Court. 


HANTON ET AL. VS. NEW ORLEANS & C. R., LIGHT 
& POWER CO. (NO. 17,038.)* 


(Supreme Court of Louisiana.) 


SUBROGATION—ACTIONS—PARTIES. 


Where the owner of property which has been destroyed by fire through 
another’s negligence has been paid part of his losses by an insurer, 
who thereby becomes subrogated to the remedies of the assured, an 
action to recover from the wrongdoer the value of the property de- 
stroyed is properly brought in the name of the assured, and the in- 
surer is not a necessary party to such action. The wrongful act is 
indivisible, and gives rise to but one cause of action. 


[For other cases, see Insurance, Cent. Dig. § 1506; Dec. Dig. § 606.] 
*% Decision rendered, April 12,1909. On Rehearing, Nov. 2,1909. 50 S. Rep. 544. 
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ACCIDENT. 


STATE EX REL. LUMBERMAN’S ACCIDENT CO. VS. 
MICHEL, SECRETARY OF STATE.* 


(Supreme Court of Louisiana.) 


PROVISIONS NECESSARY IN CHARTERS. 

Section 2 of Act No. 105, p. 134, of 1898, providing what provisions the 
charters of all insurance companies must contain, has not been re- 
pealed by subsequent legislation. 

[For other cases, see Insurance, Cent. Dig. § 4; Dec. Dig. § 4.] 


PROVISIONS NECESSARY IN CHARTERS. 

The Secretary of State properly refused to issue a certificate and license 
to a proposed industrial life insurance company whose charter failed 
to conform to several of the requirements of section 2 of Act No. 
105, Pp. 134, Of 1898. 

[For other cases, see Insurance, Cent. Dig. § 5; Dec. Dig. § 5.] 


* Decision rendered, Oct. 18, 1909. 50S. Rep. 543. Syllabus by the Court. 





FIDELITY & CASUALTY CO. OF NEW YORK VS. 
WALTON, ET AL.* 


(Supreme Court of Oklahoma.) 


LIFE INSURANCE—POLICY—SIGNATURE OF AGENT. 

That a policy of life insurance shall be countersigned by the agent of 
the company before it shall become a valid obligation is a stipula- 
tion that the company has a right to make, and the completion of 
the contract with the signature of such agent during the lifetime of 
the insured is essential to the existence of an obligation which can 
be enforced against the company. 

[For other cases, see Insurance, Cent. Dig. § 212; Dec. Dig. § 133.] 


* Decision rendered, Sept, 14,1909. 104 Pac. Rep. 909. Syllabus by the Court. 
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HEALTH—SURET Y—BURGLARY—MARINE—MISCELLANEOUS. 


SURETY— 


HELMER ET AL. VS. TITLE GUARANTY & SURETY 
CO. OF SCRANTON, PA.* 


(Supreme Court of Washington.) 


ACTION—PLEADING—LIMITATION IN CONTRACT—WAIVER. 

A condition of an indemnity bond that no proceedings shall be instituted 
later than four months after the completion of the contract was 
waived by not being pleaded. 

ie i cases, see Insurance, Cent. Dig. §§ 1543, 1551; Dec. Dig. § 
23. 


INDEMNITY BOND—BREACH OF CONDITION—PROOF. 


In an action on a building contractor’s indemnity bond, conditioned to 
save the owner harmless from any loss for breach of contract, a 
breach of condition was clearly shown by proof of the satisfaction 
of a judgment recovered against plaintiff's property, and the burden 
was on defendant to show payment or performance the same as in 
any other case. 


[For other cases, see Insurance, Dec. Dig. § 655.] 





~ % Decision rendered Nov. 5, 1909. 104 Pac. Rep. 783. 
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LIFE. 
COURT OF APPEALS OF NEW YORK. 


DOWDALL 
v8. 


SUPREME COUNCIL OF CATHOLIC MUT. 
BEN. ASS’N.* 


BENEFIT INSURANCE ASSOCIATION—ADOPTION AND PUB- 
LICATION OF CONSTITUTION. 


A request to find that a provision in the constitution of a benefit insur- 
ance association had not been adopted or approved by the Supreme 
Council, and that its publication was unauthorized was properly 
refused in view of the fact that some thousands of the pamphlet con- 
taining it had been sent to members. 


{For other cases, see Insurance, Dec. Dig. § 819.] 
eee tN INSURANCE—INCREASE IN RATE OF ASSESS- 


An increase in the rate of a single assessment cannot be made by amend- 
ment of the constitution or rules and regulations of a benefit insur- 
ance association after a member enters into his contract of insur- 
ance, though his certificate provides that it is issued on the express 
condition that he shall comply with all the laws, rules, and require- 
ments of the association, and in spite of the fact that if it be not 
vested with such power it will be unable to continue its financial life 
and pay death losses. 

{For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.] 


Appeal from Supreme Court, Appellate Division, Fourth De- 
partment. 

Action by Michael Dowdall against the Supreme Council of 
the Catholic Mutual Benefit Association. A judgment for plain- 
tiff was reversed by the Appellate Division (123 App. Div. 918, 
108 N. Y. Supp. 1130), and plaintiff appeals. Reversed, and 
judgment of Special Term affirmed. 


W. J. Sureups, for Appellant. 
J. T. Keena and Danter J. Kenericx, for Respondent. 


EDWARD T. BARTLETT, J. 
The defendant was incorporated on‘the 9th day of June, 1879, 
under chapter 496, p. 541, of the Laws of that year, entitled 
“An act to incorporate the Supreme Council of the Catholic 
Mutual Benefit Association”. On the 9th day of July, 1879, a 
branch of the defendant was organized at Avon, N. Y. The 
plaintiff became a member of the defendant on or about July 


+ Decision rendered, Nov. 23, 1909. 89 N. E. Rep. 1075 
VoL. XXXIX.—7. 
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9, 1879, and was thereafter assessed at the rate of $1.10 for each 
assessment until January 1, 1904. When he became a member 
of the defendant, the number of assessments that could be made 
was unlimited. Since January 1, 1904, the plaintiff has been 
assessed at the rate of $5.56 for each assessment. It was ad- 
mitted on the trial, which took place on the 12th day of June, 
1906, that the plaintiff was 74 years of age on the 20th day of 
June, 1905, and that he had paid his dues or assessments up to 
the date of the trial. When the plaintiff became a member of 
the defendant there was issued to him a certificate which stated, 
in substance, that he was to participate, in case of death, in the 
amount of $2,000 in the beneficiary fund. It also contained the 
following provision: “This certificate is issued upon the ex- 
press condition that the said Michael Dowdall shall, in every 
particular while a member of said association, comply with all 
the laws, rules, and requirements thereof.” On July 2, 1883, the 
defendant issued and delivered to the plaintiff the certificate of 
membership contained in the findings and which he now holds. 
It was conceded on the argument that this certificate was pre- 
cisely like the original, except a slight verbal change as to the 
name of the council issuing the same; the first certificate was 
headed “Grand Council”, the second “Supreme Council”. 

The single question is now presented whether by amendment 
of the constitution, or any of the rules or regulations, made 
after the plaintiff had entered into his contract of insurance, it 
is possible for the defendant to change the rate of a single assess- 
ment from $1.10 to $5.56. The trial judge was of opinion that 
no such change could be made under a fair construction of the 
contract entered into by the parties and decided in favor of the 
plaintiff. The learned Appellate Division reversed the judg- 
ment entered upon this decision, writing no opinion, but stated 
in the order of reversal that it was upon the authority of Mock 
vs. Supreme Council of the Royal Arcanum, 121 App. Div. 474, 
106 N. Y. Supp. 155, and Wright vs. Knights of the Maccabees 
of the World, 122 App. Div. 904, 106 N. Y. Supp. 1150. There 
is a conflict of judicial décisions in the various states on the 
point now presented, but a careful examination of the cases 
shows that the great weight of authority is in favor of the posi- 
tion that the original contract cannot be impaired. It would 
be quite impossible to harmonize the conflicting views of the 
learned judges, and it remains to be considered whether the de- 
cisions of this court have not laid down the rule of law which 
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must now govern, to the effect that the contract of insurance 
cannot be changed by any act of the defendant. We have on 
the one hand the plaintiff standing upon the plain letter and 
spirit of his contract, and on the other the insistence of the de- 
fendant that unless, under its construction of the contract, it is 
vested with the power to increase the amount of a single assess- 
ment, as the exigencies of the company may require, it will be 
unable to continue its financial life and pay its death losses. 
The precise question now presented may be thus stated: The 
plaintiff received from the defendant a certificate insuring his 
life for $2,000, which contained a single covenant, as follows: 
“This certificate is issued upon the express condition that the 
said Michael Dowdall shall, in every particular while a member 
of said association, comply with all the laws, rules, and require- 
ments thereof.” The defendant also delivered to the plaintiff 
a printed book or pamphlet containing the constitution and by- 
laws of the association. Section 6 of article 3 of the constitution 
provided, in substance, that all members should be assessed 
according to their age when admitted. The defendant asked 
the trial court to find that said section 6 of article 3 so appear- 
ing in the printed constitution had not been adopted, nor had 
it been approved by the Supreme Council, and its publication in 
said pamphlet was unauthorized. This request was very prop- 
erly refused in view of the fact that some thousands of the 
pamphlet had been sent to members. The plaintiff insists that 
the covenant contained in the certificate issued to him by the 
defendant, requiring that he should in every particular comply 
with all the laws, rules, and requirements of the association, 
refers only to such laws, rules, and requirements as existed at 
the time he entered into his contract; that any future changes 
or alterations made therein or additions thereto, seeking to 
modify or alter said contract in any respect, do not bind him. 
The following cases lay down the legal principles which must 
control the decision in the case at bar: In Weber vs. Supreme 
Tent of the Knights of Maccabees of the World, 172 N. Y. 490, 
494, 65 N. E. 258, 259, 92 Am. St. Rep. 753, an action was 
brought upon a certificate of insurance. The defense interposed 
was that the insured took his own life, and hence a recovery 
could not be had, because at the time of his death, the by-laws. 
and rules of the order provided that should an insured commit 
suicide within five years from the time of admission into the 
order, whether sane or insane, the contract should be void. 





90 Insurance Law Journal Vol. 39. —_—‘[ Feb., 1910. 


Weber’s contract of insurance provided that it should be void 
if the insured committed suicide within one year whether sane 
or insane. During Weber’s lifetime, after the issuance of the 
certificate, the defendant amended its by-laws and rules so as 
to extend the time from one year to five in the suicide clause. 
The opinion of the court near the close states: “This contract 
insured Weber against unintentional self-destruction after one 
year, and defendant had not the power to take away the right 
thus secured without his consent.” In Beach vs. Supreme Tent 
of the Knights of the Maccabees of the World, 177 N. Y. 100, 
105, 69 N. E. 281, 288, this court again examined the question 
as to the power of insurance associatiqns or corporations to 
alter the contract of insurance by amendments in the constitu- 
tion and by-laws made after the certificate was issued. Cullen, 
J., after the examination of the facts and authorities in that case, 
stated in closing his opinion as follows: “It is quite easy for 
fraternal organizations such as the defendant, if they deem the 
provisions for benefits to their members tentative only, and de- 
sire to have them subject to such modification as the business 
of the order may require, to express that in the certificate. So, 
in the present case, if the certificate had provided that the pay- 
ments therein specified should be subject to such modification 
as to amount, terms, and conditions of payment and contingen- 
cies in which the same were payable as the endowment laws of 
the order from time to time might provide, the amendments 
would be applicable to existing members. But I think that 
nothing less explicit than this appearing in the certificate itself 
should be effectual for such a purpose. Fairness to persons 
joining the order required such plain dealing.” 

In Evans vs. Southern Tier Masonic Relief Ass’n, 182 N. Y. 
453, 75 N. E. 317, it was held that the beneficiary named in a 
certificate issued by a fraternal benefit or life insurance associa- 
tion to a deceased member thereof, upon which all dues and as- 
sessments required by the by-laws of the association, have been 
paid, cannot be deprived of the benefit specified in the certificate 
by amendments to the by-laws adopted subsegent to the issu- 
ance of the certificate, notwithstanding the application for mem- 
bership, upon which the certificate was issued, contained a 
clause by which the applicant agreed to conform in all respects 
to the by-laws, rules, and regulations of the association then in 
force, or which might thereafter be adopted by its board of 
directors. The fact that the certificate of incorporation of the 
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association contains a clause to the effect that the payment to 
the beneficiaries under the certificates of the association shall 
be “of such sum as the by-laws of such association may from 
time to time prescribe”, does not distinguish the present case 
from the rule. In this case it was held that Beach vs. Supreme 
Tent of the Knights of the Maccabees of the World, 177 N. Y. 
100, 69 N. E. 281, was a controlling authority. 

A recent decision of this court is Ayers vs. Order of United 
Workmen, 188 N. Y., 280, 80 N. E. 1020. In March, 1885, one 
Emory D. Fuller became a member of a local lodge of the de- 
fendant, a domestic corporation, and was to participate in the 
beneficiary fund of the order in the amount of $2,000 at the 
time of his death. The insured agreed to comply with all the 
laws, rules, and requirements of the order. In his application 
for membership the insured agreed “to strictly comply with the 
constitution, laws, and regulations which are, or may hereafter 
be, enacted by the supreme, grand, or subordinate lodge”. 
Some time between 1898 and 1902 the defendant adopted a by- 
law which provided, in substance, that any member who should 
thereafter enter into the business or occupation of selling by 
retail intoxicating liquors as a beverage should be suspended 
from any and all rights to participate in the beneficiary fund. 
Previous to January 1, 1904, the insured had never engaged in 
the business of selling liquors, but on that day, in connection 
with one Hanchett, his copartner, he began to carry on a hotel 
at Weedsport. The firm employed a bartender, who sold liquor 
in the usual way over the bar. In June of the same year the 
insured died and the defendant refused to pay on the ground 
that he had engaged in the business of selling intoxicating 
liquors at retail, The contract of insurance had been in force 
for more than twelve years at the time of the amendment of the 
by-laws as to the sale of intoxicating liquors. The defendant 
having refused to pay the amount alleged to be due on the cer- 
tificate, an action was brought to recover the same. The trial 
court and the Appellate Division decided in favor of the plain- 
tiff, and this court affirmed the judgment. Vann, J., writing, 
stated: “This case cannot be distinguished in principle from a 
long line of cases decided by this court” (citing them). He re- 
ferred, among others, to the Weber, Beach, and Evans Cases 
already cited, and proceeded: “It is well established by these 
authorities ‘that a general power reserved either by statute or 
by the constitution of a society to amend its by-laws does not 
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authorize an amendment impairing the vested rights of mem- 
bers’. An amendment of by-laws which form part of a contract 
is an amendment of the contract itself, and when such a power 
is reserved in general terms the parties do not mean, as the 
courts hold, that the contract is subject to change in any es- 
sential particular at the election of the one in whose favor the 
reservation is made. It would be not reasonable and hence not 
within their contemplation, at least in the absence of stipulations 
clearly specifying the subjects to be affected, that one party 
should have the right to make a radical change in the contract, 
or one that would reduce its pecuniary value to the other. A 
contract which authorizes one party to change it in any respect 
that he chooses would in effect be binding upon the other party 
only and would leave him at the mercy of the former, and we 
have said that human language is not strong enough to place a 
person in that situation. Industrial & General Trust, Ltd., vs. 
Tod, 180 N. Y. 215, 225, 73 N. E. 7. While the defendant may 
doubtless so amend its by-laws, for instance as to make reason- 
able changes in the methods of administration, the manner of 
conducting its business, and the like, no change can be made 
which will deprive a member of a substantial right conferred 
expressly or impliedly by the contract itself. That is beyond 
the power of the Legislature as well as the association, for the 
obligation of every contract is protected from state interference 
by the Federal Constitution. Article 1, § 10. * * * The 
reservation of a general power to amend the by-laws, without 
reserving the specific right to so amend them as to restrict the 
occupation, did not permit an amendment in that respect, and 
the attempt made without the consent of the assured was be- 
yond the power of the defendant and absolutely void as to him. 
The effort was not to reduce the amount of insurance, but to 
destroy it altogether, unless the assured would conform to a 
by-law pased in violation of a vested right, for the privilege, 
allowed because not forbidden, of engaging in any lawful busi- 
ness was a vested right.” Pages 285, 286, 287, of 188 N. Y., p. 
1021 of 80 N. E. See, also, Wright vs. Knights of the Macca- 
bees of the World (decided herewith) 89 N. E. 1078. 

The case at bar is well within the principles of the cases cited, 
and much stronger in favor of the plaintiff than the Evans and 
Ayers Cases, supra. In the Evans Case the application for 
membership, upon which the certificate was issued, contained a 
clause by which the applicant agreed to conform in all respects 
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to the by-laws, rules, and regulations of the association then in 
force, and which might thereafter be adopted by the board of 
directors. In the Ayers Case the applicant agreed in his appli- 
cation for membership “to strictly comply with the constitution, 
jaws, and regulations which are or may hereafter be enacted by 
the supreme, grand, and subordinate lodge”. In the case at bar 
the covenant in the certificate of insurance, as already pointed 
out, reads: “This certificate is issued upon the express condi- 
tion that the said Michael Dowdall shall, in every particular 
while a member of said association, comply with all the laws, 
rules, and requirements thereof.” There is no suggestion that 
the laws, rules, and requirements could at any future time be 
amended, or new ones enacted, so as to affect the contract. It 
is clear that, following the law as laid down by this court in the 
cases cited, the judgment appealed from must be reversed. 
Referring to the statement of defendant’s counsel that unless 
it is vested with the power to increase the amount of a single 
assessment, as the exigencies of the situation may require, it 
will be unable to continue its financial life and pay its death 
losses, there are two answers to this suggestion. This court 
said, under a different state of facts, in Vought vs. Eastern 
Building & Loan Ass’n, 172 N. Y. 508, 518, 65 N. E. 496, 499, 
92 Am. St. Rep. 761: “It is contended that if the construction 
we have given this contract is to prevail, it will affect the re- 
sponsibility of the defendant, if it does not result in its bank- 
ruptcy. If that be true, vet it affords no proper reason why we 
should disregard the plain and unqualified terms and provisions 
of the contract. Nor does it furnish any excuse for us to disre- 
gard well established principles of law to hold it unenforceable.” 
A further and persuasive answer is that plaintiff’s counsel, 
without objection, read from the report of the supreme medical 
examiner of the defendant, made to the convention of the su- 
preme council of the defendant held at Buffalo, October 9 to 11, 
1900, as follows: ‘We have too many deaths among new mem- 
bers. Of the 1,394 deaths during this term 76 died before they 
were members one year, and 140 more before the end of their 
second year, making 207, or 14.84 per cent of all our deaths 
among those who were members less than two years. This 
cannot be entirely due to accident, and certainly should not be. 
Many of those men must have been afflicted with some form of 
organic disease at the time they were examined for admission, 
but which they managed to conceal in some way from the local 
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examiner, who sometimes through lack of time or his desire to 
increase our membership or to see the family of a friend pro- 
vided for, becomes careless in making his examination, but very 
careful in filling out his reports to see that all the questions are 
answered favorably to the applicant and would necessarily be 
approved by the supervising medical examiner.” 

Only plaintiff's counsel also read from the report of the su- 
preme recorder to the same convention, as follows: “Another 
word in regard to the deaths of this term: Reference to the re- 
port will show that of the deaths of the past three years, 37 oc- 
curred within six months of initiation, costing $68,000; 97 
occurred within one year of initiation, costing $167,000; 209 oc- 
curred within two years of initiation, costing $365,000; 283 
occurred within three years of initiation, costing $485,000. 
Here it will be seen we have paid nearly half a million dollars 
for members whose average duration of membership will not 
exceed twenty-two months.” This very severe arraignment of 
the business methods of the defendant coming as it does from 
its officials in high position, goes far to establish the fact that 
the peril of coming insolvency is due to a failure to observe the 
fundamental principles of life insurance. 

The judgment and order of the Appellate Division should be 
reversed and the judgment of the Special Term affirmed, with 
costs to the plaintiff in both courts. 

Cullen, C. J., and Haight, Werner, Willard Bartlett, and His- 
cock, JJ., concur. Gray, J., concurs in result. , 

Judgment and order reversed, etc. 
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COURT OF APPEALS OF NEW YORK. 


WRIGHT 
v8. 


KNIGHTS OF MACCABEES OF THE WORLD.* 


AMENDMENT OF BY-LAWS OF BENEFIT ASSOCIATION — 
CUTTING DOWN BENEFITS. 


Amendments to the by-laws of a benefit insurance association, assuming 
to cut down the benefits to which a member became entitled by his 
contract, are void though a general right to amend was expressly 
reserved by the certificate. 


[For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.] 


Appeal from Supreme Court, Appellate Division, Fourth De- 
partment. 

Action by Dennis L Wright against the Knights of the Mac- 
cabees of the World. A judgment dismissing the complaint on 
the merits was affirmed by the Appellate Division (128 App. 
Div. 883, 112 N. Y. Supp. 1150), and plaintiff appeals. Re- 
versed. 

The defendant is “a mutual, fraternal benefit insurance associ- 
ation”, organized under the laws of the state of Michigan, with 
its principal office in the city of Port Huron in that state, and 
with branches or subordinate bodies, known as tents, in various 
places in many states, one of which, located in the city of Wa- 
tertown, N. Y., is known as Tent No. 418”. The plaintiff, a resi- 
dent of Watertown, became a member of the defendant and of 
said tent in the month of June, 1897. In January, 1905, he was 
suspended by the defendant, and the suspension if lawful, in- 
volved the forfeiture of his right to participate either in the 
benefit fund of the association or in the fraternal privileges of 
his tent. Claiming that such suspension was in violation of law, 
he brought this action to procure his reinstatement as a mem- 
ber in good standing, the restoration of his certificate of insur- 
ance, and an injunction against the defendant restraining it from 
changing the contract or the dues and assessments thereunder. 
The history of the controversy, which has been before the courts 
for several years, may be found by consulting the case as re- 
ported in 48 Misc. Rep. 558, 95 N. Y. Supp. 996; 119 App. Div. 
914, 104 N. Y. Supp. 1151; 122 App Div. 904, 106 N. Y. Supp. 


* Decision rendered, Nov. 23, 1909. 89 N. E. Rep. 1078. 
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1150; 128 App. Div. 883, 112 N. Y. Supp. 1150. Upon the last 
trial the Special Term dismissed the complaint on the merits, 
without costs, and the Appellate Division affirmed; one of the 
justices dissenting, and one not sitting. 


Joun Consoy, for Appellant. 
B. A. FreLup and DEVERE HALL, for Respondent. 


VANN, J. (after stating the facts as above). 

This appeal was heard on the judgment roll, no case having 
been made and none of the evidence or exhibits being printed, 
except as portions of the latter appear in the findings of the trial 
court. The following facts, found by the court, present the 
questions that we are called upon to decide: In his application 
to become a member of the defendant, dated June 9, 1897, the 
plaintiff stated: “Iherebyagreethat * * * the laws of the 
Supreme Tent of the Knights of the Maccabees of the World 
now in force, or that may hereafter be adopted, shall form the 
basis of this contract for beneficial membership * * *; that 
any * * * neglect to pay any assessment which shall be 
made by the Supreme Tent within the time provided by the 
laws thereof, or neglect to pay the dues fixed by said laws, in 
the manner and at the time provided by said laws, or the by- 
laws of the tent to which I may belong, shal! vitiate my benefit 
certificate and forfeit all payments made thereon. * * * This 
application and the laws of the Supreme Tent now in force, or 
that may hereafter be adopted, are made a part of the contract 
between myself and the Supreme Tent; and I for myself, and 
my beneficiary or beneficiaries, agree to conform to and be gov- 
erned thereby.” On the 19th of June, 1897, the defendant issued 
to the plaintiff a certificate or policy of insurance stating in part 
as follows: “This certifies that Sir Knight Dennis L. Wright 
has been regularly admitted as a member of Watertown Tent 
No. 418, located at Watertown, state of New York, and that in 
accordance with and under the provisions of the laws of the 
order he is entitled to all the rights, benefits, and privileges of 
membership therein, and that at his death one assessment on 
the membership, not exceeding in amount the sum of $1,000, 
will be paid as a benefit to Mary Wright * * * provided he 
shall have in every particular complied with the laws of the 
order in force or that may hereafter be adopted.” 

The plaintiff, who at the date of the certificate was of the age 
of fifty years complied with the rules of the defendant and paid 
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all dues, assessments, and charges against him until and includ- 
ing the month of December, 1904. According to the laws of 
the association in force at the time of plaintiff’s admission to 
membership the annual dues were $3 per year, and in January, 
1898, with his acquiescence, they were changed to $4 per year, 
and he thereafter paid at that rate. According to said laws 
when the plaintiff was admitted each monthly assessment was 
$1.40, and, as the court found, “it was further agreed that ‘he 
shall pay the same rate of assessment thereafter so long as he 
remains continually in good standing in the order’”. Provi- 
sion was made, however, that in case one assessment per month 
should not be sufficient to pay death and disability claims as 
they should occur, additional assessments might be made from 
time to time to pay such claims. At the time the plaintiff joined 
the defendant the by-laws provided that “any member holding 
a benefit certificate who shall become totally and permanently 
disabled from any cause, not the result of his own illegal act, 
to perform or direct any kind of labor or business, or who shall 
arrive at the age of seventy years, and who has paid all legal 
dues and assessments since the date of his initiation to the date 
of such disability or period in life, shall be relieved from the 
payment of any further dues or assessments levied under these 
laws, or the by-laws of the tent of which he is a member, and 
shall be entitled to receive from the disability fund annually one- 
tenth part of the sum for which his benefit certificate is issued, 
provided, however, that the aggregate of such installments re- 
ceived by him shall in no case exceed the sum specified in such 
certificate.” 

In July, 1904, the defendant, without the consent of the plain- 
tiff, so amended its by-laws as to provide that “on and after 
January 1, 1905, all present life benefit members of the associa- 
tion who are then fifty-five years of age, or over * * * shall 
pay three dollars per month for each $1,000 of life benefits car- 
ried”, The amendment also provided for a per capita tax of 
ten cents per month and a fraternal tax of fifty cents a year”, 
upon every member of the association. Additional assessments 
at the new rate were authorized to pay death and disability 
claims whenever the amount of the life benefit fund was not 
sufficient for the purpose. On January 1, 1905, the plaintiff 
had passed the age of fifty-five years. The amended laws fur- 
ther provided that “A life benefit member of the association who 
shall become totally and permanently disabled by other than 
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his own illegal, reckless, or foolhardy act from performing or 
directing any and all kinds of labor or business, whether such 
directing is his customary occupation or not, and he is in good 
standing in the association at the time of such disability, may 
receive total and permanent disability benefits, provided that 
such members shall continue to pay all monthly rates, additional 
assessments, dues, and fines which he would have been required 
to pay if such disability had not occurred. * * * A member 
so disabled may receive from the life benefit fund annually one- 
tenth part of the amount named in his life benefit certificate, 
which amount shall be paid in quarterly payments, provided that 
such installments shall be paid only during the good standing 
of such member in the association and the aggregate of such in- 
stallments shall in no case exceed the amount in his life benefit 
certificate.” As the plaintiff declined to pay at the rate as in- 
creased by the amendments of 1904, he was suspended, and 
owing to the suspension, according to the by-laws, he forfeited 
absolutely all his rights derived from membership. In January, 
1905, he duly tendered to the defendant in due time the sum of 
$2.40, which included all that he was owing at the old rate of 
$1.40 per month, and $1 dues for the quarter beginning on the 
first of the month, but the defendant refused to accept less than 
$4.10, the amount due according to the new rate. 

The court further found that according to the defendant’s ex- 
perience the rate assessed at the time the plaintiff became a 
member “at twelve assessments per year is not sufficient for its 
perpetual maintenance and without an additional number of as- 
sessments to pay death and disability claims as they occur, it will 
be compelled to go out of business within eighteen to twenty- 
five years from September, 1905”; and “that the increase in 
the rate, or the number of assessments, was necessary for the 
continued existence of the defendant”. The contract between 
the parties consisted of the application, certificate, and the by- 
laws in force when the certificate was issued. Seven years after 
the contract was made the by-laws were changed by the de- 
fendant, without the consent of the plaintiff, so as (1) to in- 
crease the monthly assessments from $1.40 to $3 and to require 
a per capita tax of 10 cents per month together with a fraternal 
tax of 50 cents per annum, the provision for additional assess- 
ments being still continued in force; (2) to abolish the right of 
a member, upon reaching the age of 70 years, to relief from 
the payment of any further dues or assessments; (3) to abolish 
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the right of a member on reaching that age to receive annually 
one-tenth of the sum named in his certificate, and (4) to so 
modify the disability clause as to entitle a member to the bene- 
fit of the annual payment of one-tenth, only in case he should 
continue to pay precisely the same as if he had not become 
disabled, and even to continue to pay after he had received the 
full amount called for by his certificate. The question presented 
for decision is whether the reservation by the defendant of a 
general power to amend its by-laws, without specifying in what 
respects, authorized it to amend them in all the particulars above 
mentioned. In other words, can such an association amend a 
specific clause under a general power? 


The amendments involve not only a substantial increase in 
the rate of assessment, but also a substantial decrease in the 
amount of benefits. While the member is now required to pay 
more than twice as much as before, he is to receive in return 
materially less than before. He is deprived altogether of the 
benefit to which he was entitled upon reaching the age of 70 
and is deprived of a material part of the benefit to which he was 
entitled in case of disability. While it was specifically provided 
that he should “pay at the same rate of assessment thereafter”, 
the rate of assessment is now more than doubled. The benefits 
were specified and the rate was specified and can such a con- 
tract of insurance be so amended by the insurer under a general 
power as to take away from the insured without his consent an 
essemial part of what he specifically contracted for? If the de- 
fendant had stated in the body of the certificate that it reserved 
the right to amend by increasing assessments and reducing 
benefits the plaintiff would have had notice of what he might 
expect, but, in that event, it is doubtful whether he would have 
taken out the insurance, yet the defendant is forced to claim 
that the contract now has precisely the same meaning and effect 
as if it had been drawn in that form. The general reservation 
doubtless authorized the defendant to amend its by-laws so as 
to cover subjects not therein specifically provided for and even 
in other respects, which would not essentially impair the con- 
tract as made. But the subjects of assessments and benefits 
were specifically provided for, each being defined in express 
terms so that the member knew what he was bound to pay and 
what he was entitled to receive. After he had acted upon those 
specifications in the contract by paying at the rate provided 
thereby for seven years, the plan of insurance was changed from 
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term to life, while the assessments were so advanced and the 
benefits so reduced as to make a new contract of much less value 
to him than the old. 

Much has been written in various jurisdictions upon the sub- 
ject of amendments to by-laws, but we shall confine our review 
to our own decisions, which we regard as conclusive in princi- 
ple. They show determined and consistent progression. More 
than thirty years ago it was held by this court, in a carefully 
considered case, that, even when the power to amend is re- 
served by the charter of a business corporation, a by-law could 
not be repealed so as to impair rights which had been given 
and had become vested by virtue of such by-law. Kent vs. Quick- 
silver Mining Co., 78 N. Y. 159, 182. In a later case, brought 
against the defendant now before us, the act of self-destruction 
insured against according to the by-laws was held beyond the 
power of amendment, so as to provide that such an act should 
not be insured against. Weber vs. Supreme Tent of the 
Knights of Maccabees of the World, 172 N. Y. 490, 65 N. E. 
258, 92 Am. St. Rep. 753. In Shipman vs. Protected Home Cir- 
cle, 174 N. Y. 398, 404, 67 N. FE. 83, 63 L. R. A. 347, there was 
no provision in the certificate or by-laws against death by sui- 
cide, but acting under a power reserved by express consent an 
amendment was adopted making the certificate void, in case the 
insured “died by suicide, felonious or otherwise, sane or insane”’. 
The court, speaking through Judge Werner, said: “As the con- 
tract was silent upon the subject of self-destruction by the in- 
sured while insane, death from that cause was clearly within 
its terms. Upon the execution of the contract the insured, 
therefore, acquired a fixed and vested right to insurance cover- 
ing that risk. No subsequent amendment of the by-laws could 
affect that right without the express assent of the insured.” 
Citing the Weber Case. 

In another case, against the present defendant, Judge Cullen, 
speaking for all the judges but one, said: “A reference to the 
laws of the order informed the plaintiff at the time he joined the 
order of the character of the disability which entitled him to re- 
ceive half the amount of the certificate, and there was no pro- 
vision therein to the effect that the payment was not to be im- 
mediate but in annual installments. As said by Judge Gray in 
Langan vs. Supreme Council American Legion of Honor, 174 
N. Y. 266, 66 N. E. 932: ‘It was beyond the power of the de- 
fendant to affect the obligation expressed in the certificate with- 
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out the consent of its holder.’ The constitution and laws of the 
defendant constitute a book of over ninety pages and the pro- 
vision authorizing an amendment of the endowment laws is found 
not in the endowment laws, but in a brief section of the consti- 
tution.” After reviewing certain cases he continued: “Under 
the doctrine of these cases we think that the obligations as- 
sumed by the defendant in its certificate of membership should 
not be impaired by provisions of the constitution and laws of 
the order to which the attention of the member might never be 
called, or at least they should not be cut down under the res- 
ervation of the power to amend. It is quite easy for fraternal 
organizations, such as the defendant, if they deem the provisions 
for benefits to their members tentative only and desire to have 
them subject to such modifications as the business of the orders 
may require, to express that in the certificate. So, in the pres- 
ent case, if the certificate had provided that the payments 
therein specified should be subject to such modification as to 
amount, terms, and conditions of payment and contingencies in 
which the same were payable as the endowment laws of the 
order from time to time might provide, the amendments would 
be applicable to existing members. But I think that nothing 
less explicit than this appearing in the certificate itself should be 
effectual for such a purpose.” Beach vs. Supreme Tent of the 
Knights of the Maccabees of the World, 177 N. Y. 100, 104, 69 
N. E. 281. 

We soon had the subject before us again in a case where the 
application contained a promise similar to that made by the 
plaintiff in this case “to conform in all respects to the by-laws, 
rules and regulations of the association now in force or which 
may hereafter be adopted”; and the charter provided for the 
payment to the beneficiary “of such sum as the by-laws of such 
association may from time to time prescribe”. By an amend- 
ment of the by-laws an attempt was made to cut down the benefit 
specified in the certificate. Judge Haight, who had dissented 
in the Beach Case, wrote for all the judges and held that the 
case then in hand could not be distinguished from that case. 
He said: “The opinion in that case received the approval of all 
of the members of this court except myself. I entertained the 
view that under the contract entered into in that case the right 
to amend the by-laws was reserved, and the certificate holder, 
or those for whose interest he procured the same, did not ac- 
quire an absolute vested right under existing by-laws, but that 
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they were subject to the reasonable amendments that should 
thereafter be found necessary and proper. But a contrary view 
was adopted by my associates, and it, therefore, becomes my 
duty to submit to the views of the majority.” After holding that 
the two cases were the same in principle, he continued: “It is 
true that there is a variation in the certificates. In the Macca- 
bees Case the certificate provided for payments to be made in 
case of total disability. In this case the certificate contains no 
provisjon of that character, but I am unable to see that this 
distinguishes the two cases in principle. In the Maccabees Case 
the beneficiary would ultimately receive the full amount of his 
certificate. In this case the beneficiary gets only about one- 
third of the amount of the certificate. We think that the former 
case is controlling upon us. * * *” Evans vs. Southern Tier 
Masonic Relief Ass’n, 182 N. Y. 453, 456, 459, 75 N. E. 317. 


All these cases, among others, were cited and relied upon in 
Ayers vs. Ancient Order of United Workmen, 188 N. Y. 280, 
80 N. E. 1020. In that case power to amend was expressly re- 
served and an amendment provided that the certificate should 
become void if the insured should thereafter “enter into the 
business or occupation of selling, by retail, intoxicating liquor 
as a beverage”. All the judges who sat united in holding the 
amendment void, in the absence of a reservation of the specific 
right to so amend the by-laws as to restrict the occupation or 
business of the insured, upon the ground that it violated a vested 
right. Among other things it was said: “An amendment of 
by-laws which form part of a contract is an amendment of the 
contract itself, and when such a power is reserved in general 
terms the parties do not mean, as the courts hold, that the con- 
tract is subject to change in any essential particular at the elec- 
tion of the one in whose favor the reservation is made. It would 
be not reasonable and hence not within their contemplation, at 
least in the absence of stipulations clearly specifying the sub- 
jects to be affected, that one party should have the right to make 
a radical change in the contract or one that would reduce its 
pecuniary value to the other. A contract which authorizes one 
party to change it in any respect that he chooses would in 
effect be binding upon the other party only and would leave 
him at the mercy of the former, and we have said that human 
language is not strong enough to place a person in that situa- 
tion. Industrial & General Trust, Ltd., vs. Tod, 180 N. Y. 215, 
225, 73 N. E. 7. While the defendant may doubtless so amend 
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its by-laws, for instance, as to make reasonable changes in the 
methods of administration, the manner of conducting its busi- 
ness and the like, no change can be made which will deprive a 
member of a substantial right conferred expressly or impliedly 
by the contract itself. That is beyond the power of the Legisla- 
ture as well as the association, for the obligation of every con- 
tract is protected from state interference by the Federal Con- 
stitution.” See, also, Parish vs. New York Produce Exchange, 
169 N. Y. 34, 61 N. E. 977, 56 L. R. A. 149; Langan vs. Su- 
preme Council American Legion of Honor, 174 N. Y. 266, 66 
N. E. 982; Simons vs. American Legion of Honor, 178 N. Y. 
263, 70 N. E. 776; Dowdall vs. Catholic Mutual Benefit Ass’n 
(decided herewith), 89 N. E. 1075. 

These cases establish the rule that benefits cannot be reduced, 
or new conditions forfeiting the benefits added by an amendment 
of the by-laws, even when the general right to amend is ex- 
pressly reserved. They are controlling, therefore, so far as all 
the amendmgnts now in question are concerned, except that 
providing for an increase in the rate of assessments. Following 
the authorities cited we hold that the amendments which as- 
sume to cut down the benefits to which the plaintiff became 
entitled by his contract with the defendant, are void and of no 
effect. I am, personally, of the opinion that the amendment in- 
creasing the rate of assessments is also void, for I can see no 
difference in principle between reducing benefits and increasing 
the amount to be paid for benefits. The plaintiff entered into 
the contract on the faith of the promise by the association that 
he should “pay at the same rate thereafter so long as he re- 
mains continually in good standing in the order”, which he had 
the right to assume and the defendant knew that he would as- 
sume, was a covenant not to increase the rate. The certificate 
states that “he is entitled to all the rights, benefits, and privi- 
leges” provided by the laws of the order, which are thus made 
a part of the certificate. Hence the right to pay at the old rate 
was one of the rights provided for and that he contracted for. 
It was a vested right, immune from change by amendment in 
the absence of a specific reservation of power to amend in that 
particular. On the average, such contracts would be impaired 
by doubling assessments to the same extent as by cutting off 
one-half of the benefit. The price to be paid by the plaintiff for 
insurance is as essential a part of his contract as the amount of 


insurance to be paid to him by the defendant on the maturity 
VOL. XXXIX.—8. 
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of the policy. Whether the one is increased or the other pro- 
portionately decreased makes no difference in principle, or in 
the final result. By either method the pecuniary value of the 
contract which is property, would be reduced one-half. 

The defendant seeks to sustain its action in increasing the 
rate of assessment by invoking the general power to amend and 
pleading that the exercise thereof was essential to its existence. 
The court did not find, as matter of fact or law, that a reduction 
of benefits was necessary, nor did it find as a fact that an in- 
crease in the rate of assessments was necessary, but found that 
“the increase in the rate, or the number of assessments, was 
necessary for the continued existence of the defendant”. 
Necessity bears only on the question whether the amendments 
are reasonable. While they were desirable as a matter of policy, 
they were not necessary, for the old by-laws gave the defendants 
power to raise all the money needed for every purpose by simply 
increasing the number of assessments. It is true that a great 
increase in this respect might reduce the membership, still that 
did not make an increase in the rate of assessments necessary, 
for it cannot be necessary for a corporation to violate its con- 
tract in order to preserve its existence. Vought vs. Eastern B. 
& L. Ass’n, 172 N. Y. 508, 518, 65 N. E. 496, 92 Am. St. Rep. 
761. Moreover, the existence of the defendant, according to the 
findings, is not now threatened, nor will it be until after the 
lapse of from eighteen to twenty-five years, and no one can fore- 
see the changes that will take place in the meantime. If*the 
wonderful growth of the defendant as stated by its counsel con- 
tinues, the danger now apprehended as to what may take place 
a quarter of a century hence, may wholly disappear before that 
period expires. 

I think that an increase in the rate of assessment falls under 
the same condemnation of the law as a reduction in the amount 
of benefits. A judgment requiring the defendant to perform ac- 
cording to the contract as made and not as amended, yet requir- 
ing the plaintiff to pay accerding to the contract as amended 
and not as made, would contain inconsistent provisions, one of 
which would necessarily violate the principle upon which the 
other was founded. 

The judgment should be reversed, and a new trial granted, 
with costs to abide event. 

Cullen, C. J., and Gray, Werner, Willard Bartlett, Hiscock, 
and Chase, JJ., concur. 

Judgment reversed, etc. 





Rockwell vs. Kts. Templars & Masonic, &c. 


SUPREME COURT OF NEW YORK. 


APPELLATE DIVISON, THIRD DEPARTMENT. 


ROCKWELL 
v8. 


KNIGHTS TEMPLARS & MASONIC MUT. 
AID ASS’N.* 


MUTUAL BENEFIT INSURANCE—BY-LAWS—AMENDMENT— 
INCREASING RATES—VALIDITY OF BY-LAWS. 


The certificate issued by defendant, a foreign insurance company, insured 
plaintiff for a certain amount, in consideration of a cash payment 
and “such further sums to be hereafter paid, as is provided for in 
the by-laws copied on the back hereof” , which were made a part of 
the certificate, and which included a “period and rate table”, which 
provided the rates each member should pay according to his age, 
and contained other provisions for assessments, upon members ac- 
cording to such classification, upon the death of a member, and for 
forfeiture upon nonpayment, but did not provide for amendments to 
the by-laws. Other by-laws required applicants to be between 21 
and 60 years of age, in good health, etc., and to belong to one of 
three high Masonic orders, and the application provided that the 
applicant would abide by the rules of the association. Thereafter 
defendant, pursuant to a statute, amended its by-laws by abolishing 
the period and rate table and substituting a different table, based 
upon a different plan, and afterward again amended its by-laws so 
that each member would have to pay a fixed rate each year on each 
$1,000, a large increase over the assessments upon each death as 
provided in the original rate table. Held, that the rules by which 
plaintiff agreed to be governed were those then in existence, and 
especially those made a part of the certificate, and defendant could 
not amend its by-laws so as to change plaintiff's obligations, by in- 
creasing his rate of payment over that provided in the original cer- 
tificate, and the fact that plaintiff was a member of the corporation 
was immaterial, as was the fact that membership was limited to Free 
Masons; defendant being organized solely as a life insurance com- 
pany without any fraternal features. 


[For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.] 


MUTUAL BENEFIT INSURANCE—CONTRACT—ESTOPPEL TO 
aa eee BY INSURED—VALIDITY OF BY- 

That insured paid assessments made under an invalid amendment to the 
by-laws, increasing the rate of assessment contrary to the terms of 
the certificate, under a threat to forfeit the certificate unless they 
were paid, did not entitle the company to further amend its by-laws, 
so as to impose illegal assessments, or estop him from denying the 
validity of both amendments, in so far as they affected his original 
contract. 


[For other cases, see Insurance, Dec. Dig. § 724.] 
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Appeal from Special Term, Chemung County. 
Action by Hosea H. Rockwell against the Knights Templars. 
* Decision rendered, Nov. 10, 1909. 119 N. Y. Sup. 515. 
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& Masonic Mutual Aid Association. From a judgment dis- 
missing the complaint, plaintiff appeals. Reversed, and new 
trial granted. 


The defendant is a corporation organized under the laws of 
Ohio for the purpose of carrying on the business of life insur- 
ance upon the co-operative or assessment plan. In September, 
1880, it issued its certificate or policy to the plaintiff, then forty 
years of age, whereby, in consideration of the representations 
made in the application, of the sum of $15.25 cash payment, 
“and such further sum or sums to be hereafter paid as is pro- 
vided for in the by-laws of the association copied on the back 
hereof”, it was to pay to his widow or heirs the sum; of $5,000, 
or such proportion thereof as is provided for in said by-laws. 
The policy or certificate also provided: ‘The by-laws on the 
back hereof constitute a part of this certificate.” The applica- 
tion provided: “I further agree, if accepted, to abide by the 
rules and regulations of the association.” Several by-laws were 
printed upon the back of the policy, among which was article 3, 
section IV, which was the “Period and Rate Table”, by which 
members were divided into eight periods, according to age, and 
were to pay as therein stated. The first period included ages 
from 21 to 30, inclusive, and the payment was to be 50 cents 
upon each $1,000 on the face of the certificate. The third period 
included the ages from 36 to 40, inclusive, in which the payments 
were 65 cents on each $1,000 on the face of the certificate. The 
eighth period included the ages from 61 and upward, and pro- 
vided a payment of $2 on each $1,000 on the face of the certifi- 
cate. The section further provided: “As each member ad- 
vances in age, his assessment shall increase according to the 
above period of rate. All members reaching the age of sixty- 
one years shall be members of the eighth period.” Section 1 of 
article IV, entitled “Assessments”, provided that: “Upon the 
death of a member each holder shall be assessed a sum accord- 
ing to the period in which he stands at the time of such assess- 
ment and according to the amount of his certificate. The Period 
and Rate Table is drawn for $1,000 and shall be the unit in de- 
termining all other fees.” Article 2, section IV, provided that, 
if a member failed to pay his assessment for ten days after no- 
tice thereof, he thereby forfeited his certificate of membership 
and all benefits therefrom. Section III provided that upon the 
proof of death there should be paid to the beneficiary 75 per 
cent of the amount collected on an assessment, not to exceed the 
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face of the certificate. Section IV provided that, if the amount 
accruing upon an assessment shall be more than enough to set- 
tle for the death loss, the surplus shall be used in settling for the 
next death losses, and that no assessment shall be made until it 
is so used. The by-laws contained no provision with reference 
to their amendments, although the statute of Ohio provided that 
every corporation may adopt a code of regulations for its gov- 
ernment, not inconsistent with the Constitution and laws of the 
state, whi@h may be adopted or changed by the stockholders or 
members. In 1891 the statute of Ohio with reference to com- 
panies organized to transact the business of life insurance upon 
the assessment plan was amended by providing that no such 
company shall issue a certificate for a greater amount than it 
shall be able to pay from the proceeds of one assessment, and 
that such companies may change or amend their constitution or 
by-laws by the assent in writing of a majority of the members, 
or by a majority of those present in person or proxy, at a meet- 
ing held for that purpose. Thereupon, and in the same year, the 
defendant amended its by-laws, providing that it should have 
the power to amend its by-laws in the manner therein provided, 
and in the same vear it did amend its by-laws by striking there- 
from the Period and Rate Table contained in section IV, article 
3, and adopted an entirely different table of assessments, based 
upon a different plan. The notices of assessment contain sub- 
stantially the provision of the by-laws with reference to a 
forfeiture of the policy and rights thereunder in case of nonpay- 
ment, and when notices were sent to the plaintiff for assess- 
ment under the amended by-law of 1891 he paid the same. In 
1907 the defendant adopted an entirely new and different rate 
of assessments, based upon a different plan, whereby the assess- 
ment due from the plaintiff on each $1,000 of insurance would 
be $67.68 per vear, payable quarterly, instead of the payment of 
$2 upon each death as provided for in his certificate or policy. 
The plaintiff protested that such change in the by-laws was un- 
lawful and unjust, refused to pay the same, and tendered to the 
defendant the amount which would be payable under the 
amended by-laws of 1891, which it refused to receive; and he 
brings this action, asking that it be adjudged that he has fully 
performed his contract, that the defendant has violated its con- 
tract, that the contract is still in force, and that he is only liable 
to pay the assessments as required in his original policy. 
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Joun M. KELLOGG, J. 

It is repugnant to the idea of a contract that one of the 
parties may, at his election, from time to time change the 
amounts which he is to receive from the other party under the 
contract, and the consideration which he is to render to the 
other contracting party; and, if it is possible to make such con- 
tract, the language used must permit of no other construction. 
Ayers vs. Order of United Workmen, 188 N. Y. 280, 80 N. E. 
1020. 

The Period and Rate Table indorsed upon the plaintiff's 
policy became a part of it, and there is no suggestion in it, or in 
the policy itself, that that table may be changed. The by-laws 
deemed material by the defendant were made a part of the policy 
by indorsing them on the back thereof, and there is no sugges- 
tion therein that the defendant had the right to change its by- 
laws, and in fact it had no by-law permitting such change. 
Every corporation has the right to make and change its by-laws 
in a manner not inconsistent with law; but such right does not 
give it the power to change its written contract, or impose upon 
a party contracting with it obligations which he never assumed. 

It is said that the plaintiff is a member of the corporation, 
and is therefore an insured and an insurer at the same time. 
But every contract has at least two parties, who stand as sepa- 
rate entities, each dealing with the other at arms’ length. The 
fact that one of the contracting parties is a stockholder or mem- 
ber of a corporation does not permit the corporation, by an 
alleged change of its by-laws, to alter the terms or effect of con- 
tracts which it has already made. The fact that a contract 
proves unprofitable, or will bring ruin upon one of the contract- 
ing parties, is no reason why the courts can permit the party 
who has made such an unwise contract to change its terms at 
will and make for itself a more profitable contract. A member 
of a copartnership, who purchases property of the firm in good 
faith, cannot be required to pay a greater consideration than 
that agreed upon, for the reason that the contract is unprofit- 
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able to the firm, and that he is a member of the firm, and is in- 
terested in its welfare. 

Mock vs. Supreme Council, 121 App. Div. 474, 106 N. Y. 
Supp. 155, and similar cases, are cited by the defendant with 
confidence. It is not necessary to criticise or refuse to follow 
the Mock Case. We may distinguish it. The record in that 
case shows that the defendant society was formed as a fraternal 
beneficiary organization for the purpose of affording fraternal 
assistance to its members, and establishing a widows’ and or- 
phans’ benefit fund, from which, upon the death of a member, a 
sum not exceding $3,000 may be paid to his dependents. The 
certificate recited that it was upon the condition that the mem- 
ber complied in the future with the laws, rules, and regulations 
now governing the council and fund, or that thereafter may be 
enacted by the Supreme Council to govern said council or fund, 
and the application for membership stated that the applicant 
will “conform to and abide by the constitution, laws, rules, and 
usages of the said council and order now in force or which may 
hereafter be adopted by the same”, and the constitution, laws, 
and rules then in force contained a provision authorizing an 
amendment of the by-laws. 


In the Mock Case the court distinguished the Ayers Case, 
supra, Evans vs. So. Tier Masonic Relief Ass’n, 182 N. Y. 453, 
75 N. E. 317, Beach vs. Supreme Tent K. of M., 177 N. Y. 100, 
69 N. E. 281, and similar cases, by saying that these cases re- 
lated to the rights of the insured as such under his contract, 
and that in the Mock Case the question related to the conduct 
and rights of the member as a member of a fraternal beneficiary 
. association. ‘The Mock Case rests solely upon the reserved 
power in the by-laws and in the policy, the fact that the terms 
of the contract contemplate that the by-laws may be changed 
and the rights of the parties under it may be altered, and that - 
to a greater or less extent the mortuary provision arising from 
membership was incidental to the fraternal and social advan- 
tages intended to be gained by membership. 

Defendant’s by-laws required that an applicant for insurance 
must be of sound mind, of good health, between the ages of 21 
and 60 years, and a Knight Templar, Scottish Rite, or Master 
Mason. An insurance company may select or classify its risks, 
or may be incorporated for the purpose of accepting only cer- 
tain specified risks. It may insure lawyers only, or clergymen, 
Odd Fellows, or Masons; but, when the policy issues, the rela- 





110 Insurance Law Journal Vol. 39.5 [Feb., 1910. 


tions between the company and the person contracted with are 
those of insurer and insured only. There are no fraternal or 
social relations created by the membership or the policy. The 
defendant was organized solely as a life insurance company. 
There is no sugestion in the policy or in the by-laws or the ap- 
plication, that the by-laws or the policy may be chariged. The 
statement in the application that the insured will abide by the 
rules and regulations of the association evidently means the 
rules and regulations already in existence, and particularly those 
which the company had deemed necessary to make a part of the 
policy. 

The payments made by the plaintiff under the amended by- 
law of 1891 were made under the duress of a threat that his 
_ policy would be forfeited unless the same were made. The fact 
that he has made various payments which he was not legally 
obliged to make furnishes no reason why he should be required 
to continue such excessive payments. The payments made do not 
give the defendant liberty to make new and further exactions. 
The terms of the contract contained in the policy are free from 
doubt. It is not a question of construction or interpretation. 
The illegal payments exacted from the plaintiff cannot operate 
to estop him from relying upon the plain terms of the original 
contract and insisting that the by-laws of 1891 and 1907 do not 
affect his contract. ° 

The defendant is carrying on business in the state of New 
York, and under the laws of this state and has appeared generally 
in this action and is defending upon the merits. The court, 
therefore, has jurisdiction to determine that the alleged 
amended by-laws do not increase the amounts which plaintiff 
must pay under his policy, that he has at all times fully per- 
formed the contract upon his part that his policy remains in full 
force and effect, and that the defendant is in default, and to re- 
quire the defendant to observe the contract upon its part. Lan- 
gan vs. Supreme Council Am. L. of H., 174 N. Y. 266 at 270, 66 
N. E. 932. 

It is argued, however, that the court is powerless to compel 
the nonresident officers of the defendant to perform the con- 
tract and to treat the plaintiff as a policyholder. That objection 
only refers to the manner of enforcing the judgment after it is 
rendered. The court may be powerless to punish the nonresi- 
dent officers for contempt if they do not observe its judgment; 
but while the defendant continues to do business in this state 
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there will be little difficulty in the enforcement of a proper judg- 
ment against it. 

The judgment appealed from should therefore be reversed, 
upon the law and the facts, and a new trial granted, with costs 
to the appellant to abide the event. All concur, except Smith, 
P, J., not voting. 


SUPREME COURT OF MICHIGAN. 


METROPOLITAN LIFE INS. CO. 
vs, 


FREEDMAN.* 


LIFE INSURANCE—FALSE REPRESENTATIONS. 

It is the duty of insured in a life policy containing a copy of the appli- 
cation to know that the representations in the application, and which 
constituted the inducement for the policy, are true, and his silence 
during the life of the policy is persuasive proof of a fraudulent in- 
tent, resulting from fraudulent representations. 


[For other cases, see Insurance, Cent. Dig. § 1713; Dec. Dig. § 665.] 


LIFE INSURANCE—FRAUDULENT REPRESENTATIONS. 


A son induced his father to apply for life insurance, designating the son 
as beneficiary. A policy was issued on an application containing 
false representations as to the father’s age and his rejection by 
other companies. An agent of another company aided the son in 
the attempt to procure insurance, and, in furtherance thereof, noti- 
fied soliciting agents that policies might be written on the father’s 
life. He communicated the fact of the rejections of the applications 
to the son, who thereafter caused further applications and procured 
the policy. Held, that the son was guilty of fraud, justifying cancel- 
lation of the policy at the suit of the insurer. 


[For other cases, see Insurance, Cent. Dig. § 557; Dec. Dig. § 262.] 
CANCELLATION OF POLICY—RETURN OF PREMIUM. 


An insurance company suing to set aside a policy obtained by fraudu- 
lent misrepresentations must restore the premiums received as a con- 
dition of relief. 


[For other cases, see Insurance, Cent. Dig. § 510; Dec. Dig. § 230.] 


Appeal from Circuit Court, Wayne County, in Chancery; 
Morse Rohnert, Judge. 

Suit by the Metropolitan Life Insurance Company against 
Louis Freedman. From a decree for complainant, defendant 
appeals. Modified and affirmed. 


*% Decision rendered, Dec. 10,1909. 123 N. W. Rep. 547. 
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BROOKE, J. 

Complainant files its bill to procure the cancellation and de- 
livery of a policy of insurance issued by it upon the life of Jacob 
Freedman, and to enjoin the further prosecution of a suit at law 
upon said policy pending at the time the bill was filed. From a 
decree in favor of complainant, defendant appeals. 

It is claimed by the complainant that the policy in question 
was fraudulently obtained from it at the instance of Louis 
Freedman, a son of the deceased, executor of his estate, and 
sole beneficiary of the insurance, under his father’s will. The 
fraud complained of is that in the application for insurance the 
deceased made false statements, (1) as to his age; (2)) as to 
rejections by other companies; (3) as to his health. The record 
is very voluminous. We believe that to exhaustively analyze 
the testimony, pre and con, upon a disputed question of fact, 
would be of no value to the profession. It has, however, been 
examined with care, and from such examination we think it 
conclusively appears that at the time the application was written 
Jacob Freedman was many years past the age of 59 (the age 
given in the application). It further appears that applications 
for insurance on his behalf had been rejected by other insur- 
ance companies prior to the date of the application for insur- 
ance in the complainant company. His application to the Met- 
ropolitan Company contained a representation and warranty to 
the contrary. 

It is urged on behalf of the defendant that the deceased was 
an ignorant man of foreign birth, quite unable to read or write 
the English language and speaking it but brokenly, and there- 
fore it is not probable that he ever knew of the fraudulent char- 
acter of the representations contained in the application, or 
made them willfully and with intent to deceive. We do not 
think this position is tenable. It makes little difference in our 
opinion whether Jacob Freedman himself actually knew that 
the statements contained in this application, signed by him, 
were false, or ignorantly permitted himself to be used by his 
son Louis as a tool for the accomplishment of a fraud. The 
real defendant in this cause is Louis the son and it is entirely 
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clear that he knew that his father’s age was greater than was 
represented, and that other insurance had been refused. This 
is apparent from the fact that the applications which were re- 
jected were made at the instance of Louis, and in them he was 
named as beneficiary. In any event, a complete copy of the ap- 
plication (containing the false representations) was set out on 
the third page of the policy, which was in the possession of 
either Jacob, the insured, or Louis, his son, from the time it was 
issued until Jacob died. It was Jacob’s duty to know that the 
representations therein contained, and which constituted the in- 
ducement for the issuance of the policy, were true, and his 
silence during the life of the policy is persuasive proof of a 
fraudulent intent. Cleaver vs. Ins. Co., 65 Mich. 527, 32 N. W. 
660, 8 Am. St. Rep. 908; Haapa vs. Metropolitan Life Ins. Co., 
150 Mich, 467, 114 N. W. 380, 16 L. R. A. (N. S.) 1165, 121 Am. 
St. Rep. 627; Genrow vs. Modern Woodmen, 151 Mich. 250, 
114 N. W. 1009; New York Life Ins. Co. vs. Fletcher, 117 U. 
S. 519, 6 Sup. Ct. 837, 29 L. Ed. 934; Maier vs. Fidelity Mutual 
Life Ass’n, 78 Fed. 566, 24 C. C. A. 239. The defendant sought 
to show that the complainant had actual knowledge of the re- 
jections, or might have learned of them by exercising reason- 
able diligence before issuing the policy, or at any rate, before ~ 
accepting the second premium. 

It is urged, therefore, that complainant is estopped from set- 
ting up defendant’s fraud, particularly in view of the fact that 
complainant accepted a second premium when it knew or might 
have known, the facts now relied upon by it. This contention 
would have force if the proofs sustained it. We are of the opin- 
ion that they do not. One Newton Burnham, an agent for the 
Jonn Hancock Insurance Company, after insuring Jacob 
Freedman in his own company, seems to have aided Louis 
Freedman in the attempt to secure additional insurance on 
Jacob’s life. In furtherance of that design, he notified solicit- 
ing agents of other companies (including complainant) that poli- 
cies might be written on Jacob’s life. He undoubtedly did this 
in some instances after he knew that insurance had been refused, 
but he was not the agent of the complainant and owed it no 
duty. He did communicate the fact of the rejections to Louis, 
and, after such knowledge was communicated to Louis, he 
Louis, caused further applications to be made. It would, we 
think, be a novel doctrine to permit Louis to urge the fraud of 
his coconspirator in excuse or palliation of his own wrongdoing. 
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Paragraph 11 of complainant’s bill is as follows: “That the 
first two annual premiums upon said policy were paid to your 
orator, and such payments amount to the sum of $421.60, and 
notwithstanding that said policy provided that, if any statement 
in the application herein referred to is not true, all premiums 
paid shall be forfeited to the company, and, notwithstanding 
your orator is lawfully entitled to retain said premiums, yet your 
orator is now ready to tender into court the sum of $421.60, 
and which sum the complainant is now ready to pay to the said 
Louis Freedman executor when so directed by this court; and 
your orator hereby offers to pay and tenders the same unto the 
register of this court, to be paid to the said defendant, Louis 
Freedman, executor, when so directed by this court.” The last 
paragraph of the decree in the Circuit Court is as follows: “It 
is further decreed that said policy is by this court declared to 
be null and void on account of fraud; therefore, that premiums 
shall be retained by the said complainant, but that no costs 
shall be awarded in this cause to either party.” We are of the 
opinion that in the disposition of the premiums paid the learned 
circuit judge was in error. While it is true that where the 
policy is obtained by means of fraudulent misrepresentations, 
the premiums cannot be recovered back by the insured. See 2 
May on Ins. (4th Ed.) § 567, and cases cited. We think a dif- 
ferent rule obtains where the company seeks to avoid the con- 
tract on the ground of fraud. In that event, the complainant 
must recognize the maxim that he who seeks equity must do 
equity. It would, indeed, be strange, if the complainant could 
say, “This contract was obtained from me by fraud. There- 
fore it is void—void except as to the provision therein contained 
that, in the event of fraud, the premiums paid should be retained 
by the company. As to that provision, it is valid.” No authori- 
ties need be cited to show the untenable character of such a 
claim. At the time the bill was filed the complainant itself 
recognized this fact, and it cannot now be heard to urge the con- 
trary. The complainant should have recovered costs in the 
court below. 

The decree of the Circuit Court will be modified, in that the 
complainant will be required to repay the amount of the two 
premiums collected with interest thereon from the date of filing 
its bill. Complainant will recover costs of the Circuit Court to 
be taxed. 


Defendant will recover costs of this appeal. 





Lewis vs. New York Life Ins. Co. 


UNITED STATES CIRCUIT COURT. 


EK. D. PENNSYLVANIA. 


LEWIS 
v8. 
NEW YORK LIFE INS. CO.* 


RESCISSION OF LIFE INSURANCE CONTRACT — RIGHT OF 
INSURED—REPUDIATION BY INSURER. 


Plaintiff held a policy of life insurance from defendant, by the terms of 
which he was entitled to borrow from defendant from time to time 
specified sums on the sole security of the policy. After having se- 
cured one loan, he became dissatisfied with the policy, and applied 
to defendant’s agent to know how much more he was entitled to 
borrow, stating his intention to then allow the policy to lapse. He 
was given the information and applied for a loan of the amount, 
and his application was forwarded to the defendant; but he was 
told by the agent that no further loan would be made him. Held, 
that he was not entitled to treat such statement as a repudiation of 
the contract and recover the premiums paid, both because he had 
first himself announced his intention of abandoning the contract, 
and because the provision for loans was only an incidental and col- 
lateral term of the contract, not necessarily connected with the con- 
tract to insure, and a breach of which was not a repudiation of the 
principal contract. 


[For other cases, see Insurance, Cent. Dig. § 459; Dec. Dig. § 198.] 


Action by Daniel C. Lewis against the New York Life Insur- 
ance Company. Plaintiff moves for new trial. Motion denied. 


Burr, Brown, & Luoyp, for Plaintiff. 
Dickson, BEITLER & McCoucn, for Defendant. 


J. B. McPuHERSON, D. J. 

For present purposes the facts of this case may be stated as 
follows :— 

The plaintiff was insured in the defendant company for $30,- 
800, and his policy also contained a separable provision that 
after payment of a certain number of premiums he should have 
the right to borrow specified sums of money on the sole security 
of the policy. In the spring of 1908 he exercised this right and 
borrowed $1,300, pledging the policy as security. Toward the 
end of May, 1909, being dissatisfied with the nonparticipating 
feature of his contract, he was disposed to abandon it; but be- 
fore taking that step he wished to borrow all the rest of the 
" % Decision rendered, Nov. 15,1909. 173 Fed. Rep.1009. 2. | 
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money to which he was entitled. He wished to borrow it, be- 
cause he was not bound to repay the so-called “loans” made 
under the policy, and in effect, therefore, they were sums at 
which the company was willing to buy the policy from time to 
time. It had no technical “surrender value”; but the loan fea- 
ture gave it a real value of substantially the same character, 
He therefore inquired at the company’s Philadelphia office how 
much more money he could borrow, saying that he wanted “to 
borrow that amount of money and just let the policy lapse”. 
Naturally the company were reluctant to lose a policyholder 
if the loss could be prevented, and accordingly a direct answer 
to his inquiry was evaded, while other forms of policy were 
suggested that might meet his objections. He declared his wil- 
lingness to consider these suggestions, and some negotiation 
followed along this line during the month of June; but nothing 
came of the effort. His policy was in the company’s possession, 
in pledge for the $1,300 transaction; but a copy was furnished 
to him on June 29th, and from this it appeared plainly that he 
was entitled to borrow $640 more. The annual premium of $960 
was payable on July 12th, and he was informed that if he made 
this payment he would be entitled to borrow a total of $2,556— 
less, of course, the $1,300 that he had already received. The 
company’s letter conveying this information said nothing about 
the amount of “loan” to which the plaintiff was entitled on June 
29th, and it is clear that the company was still endeavoring, 
either to persuade him to remain a policyholder in some form 
or other, or at least to secure one more premium before the 
policy was permitted to lapse. The company’s evasions and 
lack of frankness deserve reprobation; but they did not deceive 
the plaintiff. He is more than usually intelligent, and he knew 
from his policy exactly how much more money he was entitled 
to borrow; and, moreover, he had consulted counsel on June 
23d and was fully informed about his legal rights. On July 7th, 
after an interview in which the company’s cashier informed him 
that he was not entitled to borrow any more money, the plain- 
tiff wrote a letter making a formal demand for an immediate 
loan of $640, and delivered the letter at the Philadelphia office 
on the same day. He knew that the demand must go to New 
York to be acted on at the home office, and on July 9th he in- 
quired at the cashier’s office in Philadelphia whether a reply 
had been received. He was informed that nothing had yet been 
heard, whereupon he reported to his counsel, and together they 





Life. ] Lewis vs. New York Life Ins. Co. 117 


paid a second visit to the office of the cashier. Being informed 
again that he could get nothing more upon the policy, he 
brought suit upon the same day, without waiting longer for the 
answer from New York. 

Obviously, in one aspect of the case, there was a question for 
the jury whether the suit had not been prematurely brought— 
whether the plaintiff had waited a reasonable time to allow the 
home office to reply to his demand. He could have safely de- 
layed suit for two more days and it did not appear that the 
cashier was authorized to speak for the company and to refuse 
the loan. Moreover, there was a dispute in the evidence about 
the statements that were made by the cashier, and this, also, 
would have required submission to the jury, if the company had 
not admitted its liability for $640, and if the court had not been 
of opinion that no more could be recovered. Upon the pres- 
ent motion, therefore, I have assumed the plaintiff’s version of 
the facts to be true and have also treated the cashier as the 
company’s representative. In this situation the question to be 
considered is whether the plaintiff was entitled to rescind the 
contract and recover the premiums previously paid, less the 
credit of $1,300. To support his contention he relies upon the 
case of Supreme Council vs Black. 123 Fed. 650, 59 C. C. A. 
414; but for reasons that were stated in the charge, and need 
not be repeated now, I am of opinion that the case referred to 
does not govern the present controversy. In addition to the 
foregoing facts it is material to observe that on July 9th, when 
the plaintiff had his final interview with the cashier, he had him- 
self abandoned his connection with the company, as will ap- 
pear by the following extract from his cross-examination :— 

“Q. You had already taken out a policy of a similar amount 
in another company ? 

“A. YO. 

“Q. And you were intending to give up this policy, were you 
not? 

“A. Yes, sir.” 


It is therefore evident, I think, that the two cases are materi- 
ally different. In Black’s Case the company were attempting 
to compel a policyholder to submit to a vital change in his con- 
tract, while he desired to go on with the agreement in its origi- 
nal form. In the present case the policyholder himself intended, 
not merely to change, but to sever, his relation with the com- 
pany; his reason being that the policy was too onerous to 
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maintain. He not only did not wish to go on with the agree- 
ment, but he had taken the decisive step of giving it up. Being 
properly desirous, however, to realize out of the abandoned 
policy as much as possible, he asked for a “loan” to the full 
extent authorized by the contract, intending to take the money, 
as he had a perfect right to do, without either purpose or obliga- 
tion to repay it. If it had not been for what I now assume to be 
the needless obstructions that were put in his way by the super- 
serviceable agent of the company, the transaction would have 
been closed with the utmost simplicity, and he would have re- 
ceived, and been satisfied with, the sum of $640, which was the 
amount still available upon the policy, and was all he expected 
or was entitled to obtain. Being unexpectedly forced, however, 
into a situation where a possible opportunity to rescind seemed 
practically thrust upon him, he not unnaturally shifted his 
ground, and now seeks to put on the character of a policyholder 
who has been denied a material right under a contract which he 
was anxious to continue, but was reluctantly compelled to give 
up. The real condition of affairs was so distinctly different that, 
as it seems to me, Supreme Council vs. Black, supra, cannot 
properly be applied. The injury he suffered was the loss of the 
remaining loan value of his policy, and this he has been allowed 
to recover. I may, perhaps, refer again to the charge delivered 
at the trial for a somewhat fuller statement of the reasons that 
led me to direct a verdict for the sum admitted to be due, and 
not for the full amount of the claim. 


It is also urged on behalf of the defendant that the principal 
contract between the parties was the agreement to pay $30,800 
upon the plaintiff's death, or at the expiration of the stated 
period, and that this contract was in no respect interfered with 
by the defendant; whereas, in Black’s Case, the company’s in- 
terference with the sum insured is the only ground of the de- 
cision. It is argued that the defendant’s agreement to lend speci- 
fied sums from time to time was incidental and collateral, and 
that an action for its breach would lie, although the principal 
contract had not been disturbed. I think this position is sound, 
and that the agreement to lend is in effect an independent under- 
taking, not necessarily connected with the contract to insure. 
The case of New York Life Ins. Co. vs. Pope, 68 S. W. 851, 24 
Ky. Law Rep. 485, decided by the Court of Appeals of Ken- 
tucky, inferentially supports this contention, although the meas- 
ure of damages there laid down does not seem to be applicable 
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to the facts now in proof. But the right to rescind was denied, 
although the insured applied for a loan and was refused. 
A new trial is refused. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL 


The distinction here made by the court between the principal con- 
tract to insure and one for the loan of money which was collateral to 
it is an important one. In nearly all the cases involving the right of re- 
scission the question has been the damage suffered by the insured 
through the loss of the insurance benefit for which he has contracted 
and partially paid. Two views have been entertained. According to 
one line of decisions, since the premiums were paid for a benefit of 
which he has been deprived, the premiums should be returned. Accord- 
ing to another and better considered line, the insured has received a 
part consideration in the protection which he has enjoyed, and his ac- 
tual damages are simply the cost of replacing him in the position which 
he previously held. This may be measured either by the excess of pre- 
miums paid above the cost of protection or, better, by the actual cost of 
replacing his insurance in another company in excess of the premiums 
which he had contracted to pay. In either case the question concerns 
the actual pecuniary damage suffered by the insured. 

Here no refusal on the part of the company to pay the promised 
benefit is involved, and in order to secure this the premiums to be paid 
must be those stipulated. The company simply refused to loan certain 
money to the insured according to its agreement. The loan, if made, 
would have increased the obligation of the insured to a corresponding 
amount and the pecuniary damages were only such as arose from the 
refusal of accommodation. His actual loss was the unconsumed value 
which remained in his contract through the exercise of his right to re- 
scind. He was not deprived of the right to continue his insurance upon 
its original conditions, and could claim no damages on that account. 
This fact is emphasized in the case of N. Y. Life Ins. Co. vs. Pope, 
referred to by the court, and reported in 31 Ins. Law Journal, 845. A 
similar loan had there been refused because the insured was unable to 
produce the original policy. It was pointed out by the court that the 
legal measure of damages for refusal to pay a moneyed obligation is 
the amount payable, together with such interest as the borrower might 
be compelled to pay in order to secure the accommodation elsewhere, 
in the absence of evidence that the insured had suffered some other 
special injury. He was entitled to continue his insurance notwithstand- 
ing the refusal of the loan. 

It would seem clear that the principle involved is similar to the re- 
fusal of paid-up insurance or a surrender value, upon a tender of the 
policy for that purpose, according to its terms. The breach of con- 
tract goes no farther than the pecuniary injury involved in the refusal 
and would not justify a rescission and accounting for the premiums 
paid. In fact this is one of the grounds on which the decision here 
rests. The insured intended the loan as a surrender value of the policy. 
But a different case might be presented if the insured claimed that the 


loan was necessary in order to continue his premium payments and 
VoL. XXXIX.-9., 
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keep the contract in force. It is well known that one object of the 
policy loan is to enable the policyholder, if temporarily embarrassed, to 
avoid the lapsing of his insurance. If it appeared that by reason of the 
refusal and his inability to borrow elsewhere the insured had been con- 
strained to abandon his policy, the question arises whether the com- 
pany’s refusal may not be treated as a breach of the principal contract, 
preventing the insured from making the stipulated payments, and thus 
justify a rescission of the whole. 


COURT OF CHANCERY OF NEW JERSEY. 


METROPOLITAN LIFE INS. CO. 
vs. 


HOOPPEL, ET AL.* 


CONSTRUCTION—“BENEFICIARY”. 


The term “beneficiary”, as used in insurance, means such person as 
should stand in the capacity of the beneficiary according to the es- 
tablished course of the insurance business of the company with its 
policyholders when the policy becomes payable. 


[For other cases, see Insurance, Dec. Dig. § 156.] 
[For other definitions, see Words and Phrases, vol. 1, p. 750.] 


CHANGE OF BENEFICIARY—RIGHT TO PROCEEDS—INDUS- 
TRIAL INSURANCE. 


The rule that, where a life insurance policy payable to a specified bene- 
ficiary had been in force for several years and the beneficiary is 
changed, the orginal beneficiary is entitled to receive from the pro- 
ceeds the value of the policy at the time of the change, does not 
apply to industrial insurance. 


[For other cases, see Insurance, Cent. Dig. § 1469; Dec. Dig. 587.] 


INDUSTRIAL POLICY—CHANGE OF BENEFICIARY—RIGHT 
TO PROCEEDS. 


An industrial policy and the application made a part thereof provided 
that the company would pay the person designated in the fifth con- 
dition therein set forth on receipt of proofs of death, etc., a stipu- 
lated sum. The fifth condition, however, did not contain a specifi- 
cation of the beneficiary, but only an enumeration of persons, to 
any one of whom the company might pay the sum stipulated in the 
discharge of its obligation, provided in support thereof the company 
could subsequently produce the policy and a receipt for the amount 
paid, signed by the party receiving it. The application, however, 
designated the insured’s husband as beneficiary, and it was the com- 
pany’s custom to permit policyholders to change the beneficiary; it 
providing a printed blank for that purpose. Held, that the original 
beneficiary designated in the application had no vested interest in 


* Decision rendered, Oct. 16,1909. 74 Atl. Rep. 467. 
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the insurance during the life of the insured, and, she having changed 
the beneficiary in accordance with the company’s custom and ap- 
pointed another, the latter was entitled to the entire proceeds of 
the policy. 


[For other cases, see Insurance, Cent. Dig. § 1470; Dec. Dig. § 586.] 


Interpleader by the Metropolitan Life Insurance Company 
against John Hooppel and others to determine the right to a 
fund derived from a policy of industrial insurance. Amount 
awarded to defendant Mary E. Cooling. 


JAMES BENNY, for Defendant John Hooppel. 
ANDREW J. STEELMAN, for Defendant Mary E. Cooling. 


STEVENSON, V. C. 

My conclusion in this case is that the fund should be awarded 
to the defendant Mary E. Cooling. 

1. The important facts are as follows: The policy, which 
bears date May 21, 1883, upon the life of the deceased, Mrs. 
Mary A. Hooppel, was issued by the Metropolitan Life Insur- 
ance Company to Mrs. Hooppel in pursuance of its scheme of 
industrial insurance. The contents of Mrs. Hooppel’s written 
application for the policy and of the policy itself are sufficiently 
disclosed for the purposes of the present examination in the 
opinion of Mr. Justice Van Syckle in Metropolitan Life Ins. 
Co. vs. Schaffer, 50 N. J. Law, 72, 11 Atl. 154 (1887). When 
this policy was issued, the evidence shows that the company 
had established and were maintaining the custom of permitting 
their policyholders to substitute a beneficiary for the one named 
in the application. It provided a printed blank for the purpose 
entitled “Change of Beneficiary” to be executed by the holder 
of the policy, and duly witnessed. The inference is that in most 
cases the blank was filled out and witnessed by an officer of 
the insurance company. Mrs. Hooppel, in her application in 
1883 in the proper blank, named as the “person to whom benefit 
is to be paid” the defendant John Hooppel, whom she described 
as her husband. Unquestionably if Mrs. Hooppel had died 
while conditions remained unchanged, the defendant John 
Hooppel would have been the only person in existence who 
could plausibly claim to be the beneficiary. But on November 
26, 1888, an agent of the insurance company at the request of 
Mrs. Hooppel filled out one of the blank forms entitled, “Change 
of Beneficiary”, above mentioned, and the same was thereupon 
signed by Mrs. Hooppel and witnessed by the agent, and there- 
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after remained in the possession of the company until Mrs. 
Hooppel’s death. By this instrument Mrs. Hooppel undertook 
to substitute her daughter, the defendant Mrs. Cooling, for her 
husband as “the beneficiary”. ‘The paper in part reads as fol- 
lows: “I do hereby request and authorize said company, in the 
event of my death, to pay over the proceeds of said policy to 
Mary E. Hooppel (now Mary E. Cooling), my daughter, 
* *%* * instead of the person or persons designated in the ap- 
plication for said policy.” The insurance company accepted 
this so-called “Change of Beneficiary”, and on the strength of it 
Mrs. Hooppel went on for years paying her premiums. Mary 
A. Hooppel, the holder of the policy, with whom the insurance 
company made this contract, died January 16, 1907, having until 
her death had possession of the policy, and thereupon the de- 
fendant John Hooppel claiming to be the husband of the de- 
ceased and also “the beneficiary” within the meaning of the 
contract of the insurance company, took possession of the 
policy, and presented the same to the company with proofs of 
death, and demanded payment. The insurance company, find- 
ing the “Change of Beneficiary” on file, declined to pay. The 
defendants, the husband and daughter of the deceased, not be- 
ing able to agree in regard to the payment of the money, this 
interpleader suit was instituted and the fund after deducting 
complainant’s costs and counsel fee, which remains in court to 
be awarded to one or the other or both of these claimants, is 
less than $300. 

2. The contract of the insurance company in respect to the 
very vital question to whom the company is legally bound to 
pay the amount of the policy is singularly obscure. In the 
Schaffer Case, above cited, Mr. Justice Van Syckle states (page 
74) that “there is no contract or agreement to pay to the bene- 
ficiary named in the application”. The company in its policy 
agrees “to pay to the person or persons designated in condition 
fifth” therein set forth, upon receipt of proofs, etc., the stipu- 
lated sum. But, when we turn to condition 5, we do not find a 
specification of the person or persons to whom the stipulated 
sum must be paid. We find only an enumeration of persons to 
any one of whom the company may in discharge of its obliga- 
tion make a payment of the stipulated sum provided in support 
of such payment the company can subsequently produce the 
policy and a receipt for the amount paid signed by the party who 
received the same. We find the contract of insurance in this 
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case, not only in the policy which Mrs. Hooppel received and 
kept in her possession, but also in the application for the policy 
signed by her and retained by the insurance company. The 
policy refers to the application, and makes it “part of this con- 
tract”. Notwithstanding the attempted wholesale incorporation 
in the policy of this complex paper, containing many words 
which do not import any contract obligation on the part ot 
anybody, it may not follow that every proposition contained in 
the application must be deemed as a promise on the part of 
both of the contracting parties, or the one of them to whom the 
proposition can be attributed most naturally or plausibly, or with 
the least possible disregard of common sense. Taking the two 
clauses of the policy above referred to, viz., the express agree- 
ment of the company to pay and the enumeration of persons 
to any one of whom a binding agreement under conditions - 
stated may be made by the company, in connection with the ap- 
pointment of the beneficiary contained in the application, the 
result seems to be that the legal obligation of the company is 
either (1) to pay the amount of the policy to any member or 
members of any of the classes of persons named in condition 5; 
or (2) to pay such amount to “the beneficiary”. If the legal 
obligation of the company is to pay the amount of the policy to 
the beneficiary, then carrying out the suggestion of Mr. Justice 
Van Syckle in the Schaffer Case the terms of condition 5, so far 
as they warrant payment to a relative or connection of the de- 
ceased, “operate as an appointment both by the assured and 
the beneficiary of persons, any of whom are authorized to re- 
ceive payment of the sum agreed to be paid”. This view seems 
to be more consistent than the other view above stated with the 
theory of the contract as a contract of life insurance rather than 
a contract for a burial fund. It would be put to a test if a rela- 
tive, not the beneficiary, should bring an action at law in his 
own name against the insurance company, and the company 
should defend on the ground that, while the policy provided for 
paying the amount thereof to a relative, such relative merely 
acted under an appointment on behalf of the beneficiary, and 
that the beneficiary alone could sue at law in his own name. 
If by naming a party as the beneficiary in the application the 
assured merely adds an extra person to those enumerated in 
condition 5 to whom a binding payment under the conditions 
stated can be made by the company, the words employed are 
certainly inapt and misleading. The party so nominated in no 
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proper sense, especially having in view the common use of in- 
surance terms, could be called “the beneficiary”. The language 
of the application where the beneficiary is styled as the “person 
to whom benefit is to be paid” is also inappropriate. The de- 
scription should not be of a person to whom the so-called bene- 
fit is to be paid, but of a person who by the appointment is 
merely added to the number of eligible persons to whom the 
company can make a binding payment under certain specified 
conditions, or, rather, make a payment which under certain 
specified conditions subsequently will be binding upon all par- 
ties concerned—all parties who were “lawfully entitled” to re- 
ceive such payment. 

Perhaps a third theory of the legal obligation of the insur- 
ance company under this peculiar contract is tenable, viz., that 
the company enters into a legal contract with every person 
coming within the enumeration of condition 5 which can be 
legally enforced by such person in an action at law, while the 
equitable title to the money, to whomsoever it may in fact be 
paid, is deemed to be vested in the beneficiary. One difficulty, 
perhaps insurmountable, in the way of this theory, is perceived 
when it is considered that it permits “any relative by blood or 
connection by marriage”, a brother-in-law, for instance, to 
maintain an action at law on the policy in his own name. The 
insurance company in the policy expressly agrees “to pay the 
person or persons designated” in condition 5 the amount of the 
policy upon production of proofs of death. There is no require- 
ment here that the person to whom the payment must be made 
must produce the policy. The company can discharge all its 
contract obligations by paying to any relative or connection by 
marriage, husband or wife of the deceased, the amount named 
in the policy, provided subsequently, when such payment is chal- 
lenged, it can produce the policy and a receipt signed by the 
party to whom the payment was made, and who, of course. 
comes within the enumeration of condition 5. 

Perhaps also a legal theory of this insurance contract is ten- 
able which makes it enforceable in an action.at law brought by 
the beneficiary or his executor or administrator, or, in the ab- 
sence of any beneficiary by the executor or administrator of 
Mrs. Hooppel the party with whom the contract was made, 
while at all times and under al! conditions the insurance com- 
pany has the right under condition 5 to discharge itself from 
all liability to the party “lawfully entitled” by making payment 
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in the manner therein prescribed. Such a theory would not per- 
mit a relative, husband or wife of the deceased, as such to main- 
tain an action at law for the amount of the insurance, although 
supported by a tender of tl the policy for surrender. 

3. Whatever may be the true theory of t the legal obligation 
of the insurance company and of the legal and equitable rights 
of “the beneficiary” under this insurance contract, the result, so 
far as concerns the present case, seems to me to be the same. 
The awarding of this fund to the defendant John Hooppel or to 
the defendant Mary E. Cooling or of a portion of the fund to 
each of these two claimants depends upon the true construction 
to be placed upon the term “the beneficiary” in the contract of 
the insurance company which is contained in the application 
and in the policy. The defendant John Hooppel makes no 
claim to this money as husband of the deceased, although it 
would seem that the insurance company when he took the policy 
to its office and demanded payment might have made a binding 
payment to him, taking from him a receipt which, with the sur- 
rendered policy, would protect such payment in the future from 
all attack. The defendant Mary I. Cooling makes no claim as 
daughter, although it would seem also that the insurance com- 
pany, after obtaining possession of the policy, might have made 
a binding payment of the amount to her, and insured the validity 
of such payment by filing her receipt for the same with the sur- 
rendered policy. The sharp question is simply which of these 
two claimants must be deemed “the beneficiary” within the 
meaning of this contract of insurance. The contract of the com- 
pany contained in the policy is not to pay a sum of money at the 
date of the contract or at a specified date thereafter. It is a 
contract to pay to a certain person or certain persons a sum of 
money upon the death of Mrs. Mary A. Hooppel, which event 
would certainly occur at some time in the future, but might oc- 
cur at any time during a long and undefined period. Payment 
at a future time is contemplated by this contract, and such pay- 
ment is provided for thereby. The contract is not to make ac- 
tual physical payment to the beneficiary named in the applica- 
tion, as Mr. Justice Van Syckle points out. Such beneficiary 
might be dead. When we consider that, when these words were 
employed and this future payment was contemplated and pro- 
vided for, the insurance company had in full operation a sys- 
tem by which its policyholders from time to time changed their 
beneficiaries, it seems to me that according to a well-settled rule 
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for the construction of contracts, and according to common 
sense, the conclusion is inevitable that the term “the benefi- 
ciary” meant such person as should stand in the capacity of the 
beneficiary according to the established course of the insurance 
business of the company with its policyholders at the time in 
the future when the amount specified in the contract would be- 
come payable. It is worth while to note that the “change of 
beneficiary” executed by Mrs. Hooppel did not undertake 
merely to appoint the daughter in the place of the husband as a 
person to whom a valid and binding payment might be made by 
the company, provided the company took her receipt, and stood 
ready to produce the policy in support of its action in making 
such payment. The language is quite different from that em- 
ployed in the application. The instrument positively instructs 
the company to pay the proceeds of the policy to the daughter. 
The paper seems to assume that the company had obligated it- 
self theretofore to pay the amount of the policy to the husband 
who was named in the application as the beneficiary, and under- 
takes to substitute a new beneficiary to whom the proceeds of 
the policy are in any event to be paid. 

4. We must now deal with the proposition that Mrs. Hooppel, 
the assured, was not capable under our law of substituting her 
daughter for her husband as the beneficiary in this policy. The 
law on this subject which has been very fully discussed by counsel 
is very far from settled. The authorities in different jurisdictions 
are conflicting. It seems to be conceded that the leading case 
in this state is Landrum vs. Knowles, 22 N. J. Eq. 594. In my 
judgment the law which interferes with the right of two con- 
tracting parties to remodel, change, or abolish their contract 
obligations as they see fit merely because a third party, a 
stranger to the contract and its consideration, will be benefited 
by the performance of it in its original form, should not be ex- 
tended. I think the decisions in New Jersey support this view. 
If the rule laid down in Landrum vs. Knowles and therein ap- 
plied to the ordinary form of life policies where the beneficiary 
is named, and the insurance company promises to pay the stipu- 
lated sum to such beneficiary is applied to this present case, it 
would be necessary to determine how to apportion this small 
sum of money between the original beneficiary, the defendant 
John Hooppel, and the substituted beneficiary, the defendant 
Mary E. Cooling. No surrender value of this policy has been 
proved and the intimations are that it had no surrender value 
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when the attempted substitution was made. The original bene- 
ficiary had the full value of this policy for five years. During 
that period in the event of the death of the assured according 
to one of the views above expressed he would have been equi- 
tably entitled to the amount of the policy no matter to whom the 
insurance company might actually pay the same in discharge of 
its entire liability. Whether there is any satisfactory and equi- 
table way of apportioning the amount of this policy between 
these two successive beneficiaries I shall not undertake to dis- 
cuss, because in my opinion the rule laid down in Landrum vs. 
Knowles must be confined to life policies where a definite bene- 
ficiary is named to whom the amount of the policy is expressly 
made payable, and ought not to be applied to these industrial 
contracts of insurance which are collected either by “the bene- 
ficiary”, or an executor, or an administrator, husband or wife, 
or relative by blood or connection by marriage of the assured”, 
and which are entered into by the parties, while the insurance 
company is maintaining the custom of permitting its policy- 
holders from time to time to change their appointment of the 
beneficiary originally made in their applications. I can see no 
final gift of the amount of the policy or any portion of it to the 
person named as beneficiary in the application. The course of 
business with reference to which this contract was made per- 
mitted a succession of beneficiaries. Contemplating this course 
of business, the nomination of John H. Hooppel as the benefi- 
ciary does not indicate any absolute donative purpose on the 
part of the assured when she made her contract with the com- 
pany. An essential element of a gift is conspicuously wanting. 
The only donative purpose which can be attributed to Mrs. 
Hooppel when she entered into this contract with the insurance 
company was to donate the amount of the policy in the event 
of her death while the policy was in force to her husband, un- 
less prior to her death she should make up her mind to donate 
that amount to some other beneficiary. It may be conceded that 
in analogy with some of these decisions which give the third 
party a vested interest in a contract to which he is an utter 
stranger, a vested equitable interest might be established on 
behalf of the defendant John Hooppel which would give him 
some proportionate share of the amount of the policy. To 
recognize any such equity would, I think, require an extension 
of the law of judicial decision in a direction toward which it 
should not proceed as I have already indicated and might in- 
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volve industrial insurance in difficulties which would impair its 
usefulness. The main object of a large proportion of these 
small industrial policies is to provide money, not for the use of 
“the beneficiary” or other person who may be empowered to 
collect the same, but to pay the burial expenses of the deceased. 
This well-known fact sharply distinguished these industrial poli- 
cies from ordinary life policies where the amount is intended to 
be paid to the beneficiary for his own use. The application to 
these little policies of the principle or theory that something is 
vested in “the beneficiary” while the policy stands payable or 
possibly payable to him—that some irrevocable gift has been 
made to him by the party who contracts with the insurance com- 
pany and pays the entire consideration of the contract—would 
produce inconvenient results if the policy should remain out- 
standing as in this case over fourteen years, and during that 
period, in order to accomplish the real purpose of the insurance, 
three or four or more changes of beneficiary should be made. 
The difficulty of apportioning $300 according to any equitable 
principle in a case like this among four or five different parties, 
including perhaps executors of deceased beneficiaries, is ap- 
parent. Whatever may be true in the case of ordinary life in- 
surance policies or certificates of benefit societies where the 
beneficiary is named and the amount of the insurance is intended 
to go to him for his own use, I fail to find in the case of this 
industrial insurance policy anything to indicate that Mrs. 
Hooppel at any time made a gift or conveyance of a “vested” 
right to her husband when she made her application and took 
out this policy. Mrs. Hooppel entered into this contract with the 
course of business of the insurance company in view, and that 
course of business I think determines the meaning of the phrase 
“the beneficiary”, which was employed in the contract which 
she accepted from the company. There being no controlling 
decision on this subject, I am unwilling to recognize any equity 
on the part of the defendant John Hooppel which could prevent 
the assured and the insurance company, these two contracting 
parties, from changing the beneficiary who would be entitled to 
receive the entire amount of the policy as they might from time 
to time see fit. 

5. The question has been argued in this case whether the law 
of New Jersey or the law of New York applies to this case. 
Each side of this question has been sustained by citation of au- 
thorities. I shall not undertake the determination of this mat- 
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ter because it has not been shown that the law of New York as 
contained in statutes or the decisions of the courts is in any 
degree different from the law of New Jersey upon any propo- 
sition which is controlling in this case. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


A peculiar interest attaches to this case because it discusses more 
thoroughly, perhaps, than any other recorded opinion, the correct in- 
terpretation of the usual provision in industrial policies as to whom 
payment shall be made. This provision suggests the origin and original 
purpose of industrial insurance. It was an outgrowth of the burial soci- 
eties of Great Britain and was primarily designed to provide burial 
funds of small amounts for policyholders drawn chiefly from the ranks 
of the poor. The provision in question was introduced to meet the 
conditions apt to arise in such cases. The insured was frequently cared 
for in sickness and buried by parties other than those who, by virtue 
of their relationship, might have a natural claim on the fund. At times 
such policies are the security to which the undertaker looks for indem- 
nity. The theory of the contract is that the company, as the custodian 
of the fund, may assume the right to determine the equitable claims of 
such parties, and that payment made according to its decision shall be 
a complete settlement of all claims that can be made against it. Dis- 
putes and litigation over the ownership of these small sums are thus 
avoided and prompt payments can be made. 

The decision of the company must be justified by the evidence pre- 
sented. It may not claim immunity for arbitrary payment to a party 
furnishing no evidence to justify it and, in point of fact, payments are 
usually made only on what is deemed sufficient proof. Thus, in the case 
of Bradley vs. Prudential Ins. Co., 34 Ins. L. J. 222, the party receiving 
the money had paid the funeral expenses, amounting to $158, and had 
made and delivered the proofs of death. He was the party with whom 
the insured had been living for a number of years after separating from 
her husband, who demanded the money by virtue of his relationship. 
It was held by the Supreme Judicial Court of Massachusetts that, un- 
der these facts, the payment of $507.50 under the clause in question 
having been made in good faith was a complete performance. There 
was no promise to pay the husband, and the stipulation was not to pay 
one equitably entitled to it, but to pay any person appearing to the 
company to be entitled, says the court. It further adds that such 
stipulations are common in industrial policies, and that one purpose is 
speedy payment, and another the avoidance of litigation; the party re- 
ceiving payment being either a relative or creditor, there is no ground 
for considering the payment as against public policy. “In effect”, says 
the court, “the article gives the company power, acting in good faith, 
to discharge its debt and perform its contract by making payment to 
any person who is a relative by blood or marriage of the insured, or 
who has incurred expense for the insured’’—citing Thomas vs. Ins. Co., 
182 Pa. 594; Metropolitan Ins. Co. vs. Schaffer, 50 N. J. Law 72, and 
distinguishing Shea vs. Ins. Co., 23 App. Div. 53, where the company 
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acted in bad faith for the purpose of cheating the party paying the pre- 
miums, 

The introduction into the contract, however, of a party specifically 
named as a beneficiary, raises the questions here discussed by the court 
as to its effect on the clause referred to, and which does not seem to 
have been definitely settled. In the absence of a promise to pay such 
beneficiary, he may well be regarded as one specially selected by the 
insured to receive the proceeds of the policy if none of those included 
in the usual stipulations appear to the company to have superior claims; 
but that his appointment does not nullify the stipulations referred to. 
Such is the construction placed on such appointments by the Supreme 
Court of Indiana in Thomas vs. Ins. Co., 31 Ins. L. J. 649, where the 
court says that the contract of the company after such a designation was 
the same as before, either to pay the amount to the beneficiary or, in 
pursuance of the stipulation, to such parties as might appear to be 
equitably entitled to it. The stipulation, it is said, operated as an ap- 
pointment both by the beneficiary and the insured of parties who were 
authorized to receive payment, and such payment is a complete dis- 
charge—citing McCarthy vs. Ins. Co., 162 Mass. 254; Lewis vs. Ins. 
Co., 59 N. E. 430. 

It would seem reasonable, however, that the party receiving pay- 
ment should hold any excess above the amount called for to meet equi- 
table claims, for the benefit of the beneficiary named, and that the lat- 
ter might be entitled to recover such excess. This relationship is 
suggested by a remark of the court in the above case of Thomas, that an 
action might perhaps be maintained by the beneficiary for recovery 
before payment has been made by the company. 


————-- eq - - — 


SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION, First DEPARTMENT. 


BUSH 
vs. 
NEW YORK LIFE INS. CO.* 


SPECIAL LEGISLATION—GRANTING EXCLUSIVE PRIVI- 
LEGES—STATUTES. 

Insurance Law, § 96, as added by Laws 1906, p. 794, c. 326, re-enacted 
in Consol. Laws, c. 28, limiting the amount of new business which 
domestic corporations may do, but exempting therefrom a corpora- 
tion more than one-half the outstanding insurance of which on a 
designated date consisted of industrial insurance, regulates the 
method of transacting business of certain corporations and restricts 
them as to the amount of business that they may do; and the fact 
that another corporation is not so restricted is not a grant to it of 
an exclusive privilege, immunity, or franchise, within Const. art 3, 


* Decision rendered, Dec. 3, 1909. 119 N. Y. Sup. 796. 
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§ 18, prohibiting the Legislature from passing any local law grant- 
ing to any private corporation any exclusive privilege, immunity, 
or franchise. 


{For other cases, see Statutes, Cent. Dig. §§ 84, 85; Dec. Dig. § 79.] 


SOLICITING AGENTS—CONTRACTS. 


A soliciting insurance agent, who has performed his contract requiring 
him to procure a specified amount of new insurance annually, may 
recover the amount which the insurance company agreed to pay, 
though the company refuses to accept the insurance procured, be- 

cause of Insurance Law, § 96, as added by Laws 1906, p. 794, c. 326, 
and re-enacted in Consol. Laws, c. 28, limiting the amount of new 
business. 


[For other cases, see Insurance, Cent. Dig. §§ 111-114; Dec. Dig. § 84.] 


Appeal from Special Term, New York County. 

Action by Charles H. Bush against the New York Life Insur- 
ance Company. From a judgment of the Special Term (63 
Misc. Rep. 89, 116 N. Y. Supp. 1056), sustaining a demurrer to 
the complaint on the ground that it does not state facts suffi- 
cient to constitute a cause of action, plaintiff appeals. Affirmed. 


Argued before Patterson, P. J., and Ingraham, Laughlin, Mc- 
Laughlin, and Scott, JJ. 


Juuius M. MaysEr, for Appellant. 
James H. McInrosu, for Respondent. 
EpWARD R. O’MALLEy, Atty. Gen., for the People. 


INGRAHAM, J. 

This action was brought to obtain an adjudication upon the 
constitutionality of section 96 of the insurance law, which was 
added to the insurance law by chapter 326, p. 794, Laws 1906, 
and re-enacted in Consol. Laws, c. 28 (chapter 33, p. 16, Laws 
1909). The defendant demurred to the complaint, which de- 
murrer the court below sustained, and from the judgment sus- 
taining that demurrer the plaintiff appeals. Upon this appeal 
the defendant has submitted a brief, but its counsel stated on 
the argument that the defendant concurred with the plaintiff 
that this law was unconstitutional, but, as the Atterney General 
was to submit a brief on behalf of the state, he left the discussion 
as to the constitutionality of the act with the counsel for the 
plaintiff and the Attorney General. 

The complaint alleges that the defendant is a life insurance 
company organized under the laws of the state of New York; 
that the plaintiff was an agent of the defendant for procuring 
new insurance. It would appear that there was an association 
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among the defendant’s agents, called the “Nylic for Agents” ; 
that on the 1st of March, 1900, the plaintiff applied for member- 
ship in this association and agreed to be bound by the terms of 
such membership as set forth in the defendant’s authorized 
publications; that the defendant duly admitted the plaintiff as 
a member of the said “Nylic for Agents”, and the plaintiff has 
continued to be such member, and has enjoyed and is entitled 
to enjoy all the benefits, advantages, and emoluments, and 
membership therein; that by the agreements under which this 
association is formed these memberships are composed of five 
classes, each to continue for a period of five years; that if, dur- 
ing the first period of five years, each “Nylic” actually produced 
not less than $50,000 new insurance on other lives than his own, 
upon which one full year’s premium is paid, the “Nylic” was to 
receive a certain specified compensation from the defendant, 
and was to continue to be a member of the class; that plaintiff 
complied with this condition for five years, and on the Ist of 
January, 1906, he became what he calls a “Nylic of the First 
Degree”, the duration of which was to be for five years from 
January 1, 1906, provided the plaintiff procured each year not 
less than $50,000 of new insurance written on other lives than 
his own on which one full year’s premium was paid; that the 
plaintiff continued to hold said membership until the year 1908, 
upon which the plaintiff was entitled to receive a certain per- 
centage of the business that had been procured by him. The 
complaint then alleges that during the year 1908 the plaintiff 
had procured applications for new insurance on other lives than 
his own, on which one full year’s premium had been paid, ag- 
gregating the sum of $43,000, in addition to the application for 
insurance on the life of one Burnett; that on the 23d day of 
December, 1908, the plaintiff procured an application from 
Burnett for $25,000 new insurance on his life on the ordinary 
life plan, premiums payable annually, and also received from 
the applicant the sum of $662.50, which was the first annual pre- 
mium for the insurance so applied for by him; that Burnett was 
examined by one of the defendant’s medical examiners, and was 
shown to be of sound health and a first-class risk; that on the 
24th day of December, 1908, the plaintiff delivered such appli- 
cation and written report of the medical examiner to the de- 
fendant, and tendered to the defendant the amount of the said 
first premium, and requested the defendant to issue a policy on 
the life of Burnett; that the defendant then and there failed and 
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refused to issue said policy, and rejected said application, ad- 
mitting that the application papers were regular and satisfactory 
and the applicant was a desirable risk, but refused the applica- 
tion upon the ground that the defendant was, under section 96 of 
the insurance law, prohibited from issuing in any year new poli- 
cies for a larger amount in the aggregate than $150,000,000; 
that during the said year 1908 the defendant had already re- 
ceived premiums on new policies aggregating $135,000,000, and 
in addition thereto had written new policies aggregating $30,- 
000,000, which it had sent out for collection of the first pre- 
mium and delivery, and that the defendant had already issued 
in the year 1908 new policies for so large an amount in the ag- 
gregate that, on account of said limitation imposed by said law, 
and in order to keep within the same, the defendant had dis- 
continued issuing in said year 1908 any more new policies, and 
for this reason, and for this reason alone, the defendant there 
and then rejected said application; that if the plaintiff did not 
furnish $50,000 of new insurance in any one year he would lose 
his membership in the “Nylic’, and could not be restored or 
become a member thereof, because under section 96 of the in- 
surance law the defendant has discontinued admitting new 
members into the “Nylic for Agents”, and the plaintiff would 
thus lose the benefit of his contract with the defendant, under 
which he was entitled to a certain percentage of the business 
that he had procured. The plaintiff asks judgment that the 
court should adjudge and decree that the refusal of the defend- 
ant to accept said premiums and issue the policy referred to 
was without just cause or excuse; that the defendant be en- 
joined and restrained from canceling or forfeiting the said mem- 
bership of the plaintiff in “Nylic for Agents”; that the defend- 
ant be compelled to credit the plaintiff in said Nylic account for 
the year 1908 with the said $25,000 insurance; and that the de- 
fendant be required to pay to the plaintiff his commissions on 
the first premium on the policy of insurance of Burnett therein 
described. 

There are other allegations of the complaint tending to show 
that these provisions of section 96 of the insurance !aw applied 
to all of the large insurance companies incorporated under the 
laws of the state of New York, except the Metropolitan Life 
Insurance Company, and that under this law the Metropolitan 
Life Insurance Company is given the privilege of issuing un- 
limited, insurance, while the other companies, including the 





134 Insurance Law Journal Vol. 39. —_[Feb., 1910. 


defendant, are limited by the law to a certain amount of new 
insurance in each year. Section 96 of the insurance law pro- 
vides that :— 

“No domestic life insurance corporation, except a corpora- 
tion more than one-half of the outstanding insurance of which 
on December thirty-first, nineteen hundred and five, consisted 
of industrial insurance, shall issue in any year new policies for a 
larger amount in the aggregate than as follows, to wit: If the 
total amount of the insurance by said corporation in force on 
the thirty-first day of December of the preceding year, includ- 
ing only policies upon which the first premiums have actually 
been received, is in excess of fifty million dollars, the amount of 
new insurance which may be issued shall be determined by the 
following percentages of said insurance in force, to wit: If 
said insurance in force is more than fifty million dollars and less 
than one hundred million dollars, not more than 30 per centum 
thereof; if more than one hundred million dollars and less than 
three hundred million dollars, not more than 25 per centum 
thereof; if more than three hundred million dollars but less 
than six hundred million dollars, not more than 20 per centum 
thereof; if more than six hundred million dollars but less than 
one thousand million dollars, not more than 15 per centum 
thereof; and if said amount of insurance in force shall be in 
excess of one thousand million dollars, not more than one hun- 
dred and fifty million dollars of new insurance shall be issued.” 

The claim is made that in some way the state of New York is 
prohibited from restricting corporations that it has created as 
to the amount of new business which they shall engage in, or 
limiting them as to the business in which they can engage. I 
suppose that there could be no question as to the power of the 
state to grant such power to corporations which it organized as 
it pleased, or that under the reservation of power by the pres- 
ent Constitution the state had the right to amend or modify the 
charter of any corporation, or repeal or annul said charter alto- 
gether; and the fact that either by the original charter or an 
amendment to the charter of a corporation such corporation 
was given greater power than that given to other corporations, 
or that the powers of one corporation were restricted, so that 
it had the right to exercise less power than other corporations 
organized by the state, was not a violation of any constitutional 
right assured to any of the corporations by either the Consti- 
tution of this state or the Constitution of the United States. 
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The plaintiff claims that this section is a violation of section 18 
of article 3 of the Constitution of this state. That provides that: 
“The Legislature shall not pass a private or local bill * * * 
granting to any private corporation association or individual 
any exclusive privilege, immunity or franchise whatever.” 

It is quite clear that this is neither a private nor local bill, and 
it grants to no corporation exclusive privileges, immunity, or 
franchise. It regulates the method of transacting business of 
certain corporations which it has organized, and restricts them 
as to the amount of business that they are authorized to do; 
but the fact that another corporation is not so restricted is not 
a grant of an exclusive privilege, immunity, or franchise to the 
unrestricted corporation. It is: quite unnecessary to consider 
the various cases in which this clause of the Constitution has 
been discussed. We have examined them all, and no case which 
is at all controlling has held that this provision of the Constitu- 
tion applies to such an act as the one in question. Nor does 
this act violate in any way section 16 of article 3 of the Consti- 
tution, which provides that :— 

“No private or local bill which may be passed by the Legis- 
lature, shall embrace more than one subject, and that shall be 
expressed in the title.” 

This section 96 of the insurance law is an amendment to a 
general law providing for incorporations and regulating the 
business of insurance companies. It is neither a private nor a 
local bill. I cannot see that this bill violates any provision of 
the Federal Constitution. Equal protection of the law does not 
require a state to grant to each corporation that it organizes 
the same power to transact business or in relation to its busi- 
ness. It certainly would be within the power of the state to an- 
nul the charter of every life insurance company that it had or- 
ganized if it wished, without infringing any provision of the 
Federal Constitution. 

The case of Cotting vs. Goddard, 183 U. S. 79, 22 Sup. Ct. 30, 
46 L,. Ed. 92, which is relied upon by the plaintiff, was one regu- 
lating in the state of Kansas the business of public stockyards, 
and applied to corporations as well as to private individuals. 
It was not a law regulating the powers of a corporation organ- 
ized by the state of Kansas; and what was said by the court 
in that case has clearly nothing to do with the question as to 
the power of the state to regulate the business of corporations 


organized under its laws. 
Vou. XXXIX.—10. 
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It is claimed, however, that the question as to the constitu- 
tionality of the Jaw is before the court in this case. In the first 
place, it is nowhere distinctly alleged that the defendant had 
reached its $150,000,000 limit. It is simply alleged that the de- 
fendant refused to accept the insurance offered by the plaintiff 
upon the ground that the company had actually issued insur- 
ance to the amount of $135,000,000 of new insurance and had 
issued policies for $30,000,000 of new insurance upon which 
premiums had not been paid and the policies had not become 
operative. This is not an allegation that the $150,000,000 limit 
had been reached. Nor do I think that the fact that the com- 
pany refused this insurance because of this law or otherwise 
would result in the plaintiff losing his position in this organiza- 
tion. If the plaintiff has performed the contract on its part, a 
failure of the defendant to accept insurance offered would not 
result in the plaintiff losing his position, or interfere with his 
right to recover the amount which the defendant agreed to pay. 
The plaintiff would still have his action at law against the de- 
dendant to recover the amount due to him under its contract,. 
and no act of the defendant in refusing to accept insurance, and 
no breach of the contract on the part of the defendant, could af- 
fect his right to recover, or to give him an action in equity to 
restrain the defendant from refusing to recognize this legal ob- 
ligation. It is quite clear, upon the complaint in this action and 
the conduct of the defendant in relation to it, that the action is. 
a collusive one, and brought to obtain a judgment which both 
parties to the action desire and is not, therefore, an application 
in good faith to enforce an existing right. 

The judgment should be affirmed, with costs. 


McLaughlin, Laughlin, and Scott, JJ., concur. Patterson, 
P. J., concurs in result. 
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COURT OF CHANCERY OF NEW JERSEY. 


WOLFSTERN ET vx. 
vs. 


PENNSYLVANIA RAILROAD VOLUNTARY 
RELIEF DEPARTMENT Et AL.* 


BENEFIT INSURANCE—CONTRACTS—ENFORCEMENTS. 


Though the scheme of a railroad organizing an association for the bene- 
fit of its employees to establish a fund to pay death benefits is vio- 
lative of the general insurance law, it does not affect the contract 
between the railroad and an employee, but the contract, in the ab- 
sence of legislation on the subject, is enforceable. 


[For other cases, see Insurance, Dec. Dig. § 722.] 


BENEFIT INSURANCE—CONTRACTS ENFORCEABLE. 


A railroad organized an association for the establishment and manage- 
ment of a fund for the payment of accident, sick, and death benefits. 
The dues payable by the employees of the railroad were taken from 
their wages as a voluntary contrjbution. The railroad agreed abso- 
lutely to pay the benefits according to the contract, in consideration 
of the payments made by the employees, whether such payments 
were sufficient or not. Held, that the fund created, though deemed 
a trust fund for the benefit of the employees and their beneficiaries, 
could not be controlled by the employees, except possibly in equity 
to prevent a diversion of the fund or to secure an equitable distribu- 
tion thereof on the winding up of the scheme. 


[For other cases, see Insurance, Dec. Dig. § 698.] 


BENEFIT INSURANCE—CONTRACTS ENFORCEABLE. 


A railroad organized an association for the benefit of its employees, to 
establish a fund to pay accident, sick, and death benefits. An em- 
ployee desiring to become a member had to apply therefor and des- 
ignate the beneficiary to whom the death benefit should be payable, 
and the beneficiary so named, on the approval of the superintendent, 
was entitled to the death benefit, provided good reasons were given 
for the designation. An employee applied for membership, and des- 
ignated one as beneficiary whom he described to be his wife. The 
designation was approved. Held, that the beneficiary so designated, 
though not the wife of the employee, was entitled to the death bene- 
fit as against the employee’s parents. 


[For other cases, see Insurance, Cent. Dig. § 1967; Dec. Dig. § 793.] 


Suit by Michael Wolfstern and wife against the Pennsylvania 
Railroad Voluntary Relief Department and Mary E. Somers, 
sometimes known as Mary E. Reilly, and another. Heard on 
motion to dismiss bill under rule 213. Granted. 


M. T. ROSENBERG, for the motion. 
MERRITT LANE, opposed. 
% Decision rendered, Aug. 31,1909. 74 Atl. Rep. 533. 
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STEVENSON, V.C. 

The question to be determined is whether the bill sets forth 
any equitable cause of action on behalf of the complainants. 
The first party named as defendant in the title of the cause is 
a mere bureau or department of the Pennsylvania Railroad 
Company. The bill was amended so as to strike out this sup- 
posed party. The actual contest in the cause is between the 
complainants, on the one hand, and the defendant Mary E. 
Somers, on the other. These parties are rival claimants to a 
death benefit ($500) payable by the Pennsylvania Railroad 
Company on account of the decease of an employee. The com- 
plainants are the parents of the deceased employee. The de- 
fendant Mary E. Somers is the beneficiary designated by the 
employee and represented by him to be his wife. The present 
motion is made solely on behalf of the defendant Mary E. Som- 
ers, and it does not yet appear that the Pennsylvania Railroad 
Company desires or intends to interpose any defense to the 
complainants’ suit, or to contest its liability to pay the death 
benefit in dispute to one or the other of the two parties claiming 
the same. 

The relations of the Voluntary Relief Department estab- 
lished by the Pennsylvania Railroad Company to the company 
itself and to the employees of the company who become mem- 
bers of this department are disclosed to some extent in the 
opinion of Vice Chancellor Bergen, in the case of Pennsyl- 
vania R. R. Co. vs. Warren, 69 N. J. Eq. 706, 60 Atl. 1122. The 
scheme, which seems to be a combination of a sick benefit soci- 
ety and a life insurance company, has been adopted by several 
of the larger railroads of the country. In some states the 
courts, probably basing their decision upon views of the essen- 
tial nature of insurance contracts and insurance business which 
do not obtain in this state, have held that this scheme in its en- 
tirety does not involve the prosecution of insurance business. 
Donald vs. C., B. & Q. R. R. Co., 93 Iowa, 284, 61 N. W. 971, 
33 L. R. A. 492, 496 (1895); Johnson vs Phila. R. Co., 163 Pa. 
127, 29 Atl. 854 (1894). The law of New Jersey in regard to 
the character of business such as this Relief Department is or- 
ganized to prosecute may be ascertained from the following 
cases: State vs. Taylor, 56 N. J. Law, 49, 27 Atl. 797, s. c. 
affirmed 56 N. J. Law, 715, 31 Atl. 771 (1893); Goldenstar Fra- 
ternity vs. Martin, 59 N. J. Law, 207, 35 Atl. 908 (Errors and 
Appeals, 1896); Holland vs. Supreme Council, etc., 54 N. J. 
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Law, 490, 493, 25 Atl. 367 (1892). See Note to Penn, Mut. Life 
Ins. Co. vs. Mechanics’ Savings, etc., Co., 38 L. R. A. 1, 40; 1 
Bacon on Ben. Soc. and Lf. Ins. §§ 50, 51, 52. No legislation 
in New Jersey has been cited which relieves the defendant cor- 
poration from the operation of our general insurance law. 
Laws 1902, pp. 445, 446, §§ 88, 89. Whether, in case the whole 
scheme of the Relief Department of the defendant corporation 
is violative of the letter and policy of our insurance laws, that 
fact can in any way affect the equities claimed by strangers to 
the contract between the defendant corporation and its em- 
ployees, is a question which has not been raised in this case, 
and will not be considered. Whatever may be the relation of 
this Relief Department to the insurance laws of the state, the 
contract with which we have to deal is plainly enforceable be- 
tween the parties, and will be regarded as enforceable in this 
court at the suit and on behalf of any party for whose benefit the 
contract was made. 

1. The contract in this case is in writing, and consists of the 
application of the employee of the defendant corporation, the 
acceptance of the superintendent of the Relief Department, an 
officer of the corporation, and the regulations of the Relief De- 
partment approved by the board of directors of the defendant 
corporation. The written application expressly refers to the 
regulations and incorporates them into the contract. While the 
bill alleges that the object of the Relief Department as ex- 
pressed in the regulations is the establishment and manage- 
ment of a fund for the payment of accident and sick benefits to 
the employees of the Pennsylvania Railroad Company, and 
death benefits to “the relatives (of such employees) or other 
beneficiaries specified in the applications of such employees”, 
only two of the regulations and a portion of a third are set 
forth. Jt may be that no more light would be thrown on this 
case if the entire book of regulations had been presented to the 
court in the bill of complaint, but, if any doubts arise as to the 
legal or equitable rights of any of the parties to this suit on 
account of the difficulty of discovering the exact terms of the 
contract, the solution of such doubts I think must be in favor 
of the defendants. “Omnis presumptio contra preferentem.” 

2. In this case we have to deal with contract relations pure 
and simple, unaffected by any special charter from the state, or 
any provisions of a statute regulating the creation and opera- 
tions of benevolent associations, or quasi benevolent insurance 
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departments of corporations. No legislation has been cited at 
the argument qualifying the above statement. This character- 
istic of the case before the court distinguishes it from numerous 
cases such as Britton vs. Supreme Council of the Royal Arca- 
num, 46 N. J. Eq. 102, 18 Atl. 675, 19 Am. St. Rep. 376; Su- 
preme Council, etc., vs. Bennett, 47 N. J. Eq. 39, 19 Atl. 785, 
reversed 47 N. J. Eq. 563, 22 Atl. 1055, 14 L. R. A. 342, 24 Am. 
St. Rep. 416; American Legion of Honor vs. Perry, 140 Mass. 
590, 592, 5 N. E. 634; Grand Lodge A. O. U. W. vs. Connolly, 
58 N. J. Eq. 180, 43 Atl. 286. On account of this distinction, 
these cases and similar ones in my opinion are destitute of a large 
part of the force attributed to them by counsel for the com- 
plainant in his oral argument and brief. 

3. While the Pennsylvania Railroad Company in this relief 
fund scheme offers to its employees the opportunity to enter 
into certain contract relations with the company, under which 
in consideration of regular payments made by them sick and 
accident benefits may be paid to themselves, and death benefits 
may be paid to their relatives and appointees, it does not ap- 
pear that the emplovees of the company who enter into the of- 
fered contract with their employer become members of any 
fraternal organization or acquire any right to govern or con- 
trol the operations of the Relief Department, or the investment 
or expenditure of its moneys. The employees pay their stipend 
which is taken from their wages as a “voluntary contribution”, 
and, in case the contributions of the employees with legacies, 
gifts, and interest on investments shall not be sufficient to en- 
able the company to make the payments called for by its con- 
tracts, the company itself supplies the deficit. Conceding that 
the funds of the Relief Department are held by the Pennsyl- 
vania Railroad Company as a trust fund for the benefit of the 
so-called members of the Relief Department, it seems to be a 
guaranteed trust fund. Beyond the possible right of the em- 
ployees who make these contracts with their employer to come 
into a court of equity to prevent a misappropriation or diversion 
of the trust fund, or to secure its equitable distribution in case 
of the winding up or abandonment of the scheme, no right‘ of 
the employees to intervene in the administration of the fund is 
apparent. The employer agrees absolutely to pay the sick, ac- 
cident, and death benefits according to the contract, in consid- 
eration of the payments made by the employees, whether those 
payments with any increase from interest or contributions from 
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outsiders to the fund shall be sufficient for the purpose or not, 
Conceding that the moneys contributed by the employees con- 
stitute a trust fund, the object of the trust is to enable the em- 
ployer to carry out his contracts. No provision is made for 
distributing any possible surplus among the contracting em- 
ployees or any other beneficiaries. If the regulations expressly 
provide for the distribution of such supposed surplus, no such 
provision is set forth in the bill. Inasmuch as the employer 
stands liable to supply any deficiency, it would seem that it has 
the right to appropriate any surplus. We may surmise that, as 
a matter of fact, the stipends which the employees are asked to 
pay and which are fixed by the employer are as nearly as possi- 
ble placed at a figure which will prevent the accumulation in 
the course of years of a large surplus to which the legal title, 
and, so far as appears in this case, the equitable title, would be 
vested in the employer. It seems to be entirely possible, how- 
ever, that if large numbers of employees of the Pennsylvania 
Railroad Company should from time to time enter into this 
peculiar contract, and subsequently leave the employ of the 
company, a substantial surplus fund might be accumulated. It 
may be that a question can be raised whether there is or is not 
strictly speaking a fund held in trust by the Pennsylvania Rail- 
road Company for the satisfaction of these contracts which it 
makes with its employees, but no such question has been raised 
in this case, and no such question will be considered. It will be 
assumed that a trust fund is exhibited in this case, out of which 
the payments which the Pennsylvania Railroad Company is ab- 
solutely bound to make under its contracts with its employees 
are primarily to be made. 

4. The following are the important features of this relief fund 
scheme which must be considered in determining the nature of 
the legal and equitable relations of the three parties to it, viz.: 
(1) The employee (in this instance William Wolfstern) who sees 
fit to apply for “participation in the benefits of the Relief Fund”, 
or, in other words, to apply to have the Pennsylvania Railroad 
Company enter into a prescribed contract with him; (2) the 
employer, the Pennsylvania Railroad Company; and (3) bene- 
ficiaries and possible beneficiaries who under the terms of the 
contract shall or may receive the death benefit. 

(1) No employee has a right to be admitted into so-called 
membership of the Relief Department, or, in other words, to 
have his employer, the railroad company, enter into the pre- 
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scribed contract or any other contract with him. No employee 
can be elected to membership by his coemployees. The abso- 
lute right to approve the application in every case remains with 
the Pennsylvania Railroad Company. There are obvious rea- 
sons of policy which would prevent the railroad company from 
arbitrarily excluding any of its employees; i. e., from arbi- 
trarily declining to enter into the prescribed contract with such 
employee. All the legal and equitable rights, however, of all 
parties arise out of the written contract between the employee 
and his employer, the Pennsylvania Railroad Company, which 
each party is absolutely free to make or not as he sees fit. 

(2) The applying employee must make his application in writ- 
ing according to a prescribed form which has a blank in which 
he “may designate” the beneficiary to whom upon his decease 
a death benefit shall be payable. The employee, however, is 
not obliged to designate such beneficiary. The blank may re- 
main unfilled if the superintendent of the Relief Department, 
the representative of the defendant corporation, sees fit to ap- 
prove the application in that form. 

(3) If no beneficiary is designated to receive the death bene- 
fit, the same then is payable as prescribed in rule No. 29. In 
this instance if William Wolfstern’s application had not desig- 
nated a beneficiary—if the blank had not been filled in—the 
death benefit payable under his contract would belong to his 
father and mother, the complainants in this suit. 

(4) Rule 28 prescribes that “the applicant may in his princi- 
pal application, or subsequently in the prescribed form, designate 
a beneficiary or beneficiaries who shall upon the approval of the 
designation by the superintendent of the Relief Department be 
entitled to receive his death benefits; provided that good and 
sufficient reasons must be given for such designation of other 
than relatives or legal representatives.” 

We find in this rule 28, taken in connection with rule 22, 
which is partly quoted in the bill of complaint, a somewhat 
singular series of concentric propositions. 

(a) As we have seen, the opportunity of an employee to enter 
into a contract is, so far as legal obligations are concerned, ab- 
solutely within the will and discretion of the employer. There is 
nothing in this whole scheme as disclosed by the bill which ob- 
ligates the Pennsylvania Railroad Company to make one of 
these contracts with any of its employees, and rule 22 expressly 
providés that the application—i. e., the application as a whole— 
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must be approved by the superintendent of the Relief Depart- 
ment. The absolute power to approve or not to approve of any 
application would seem to include the power to dictate the des- 
ignation of the person or persons to receive the death benefit. 

(b) The contract expressly provides that the designation of 
a person to receive a death benefit must in every case be ap- 
proved by the superintendent of the Relief Department. This 
provision seems to have no legal force so far as the original ap- 
plication is concerned for reasons which have been stated above. 
But the contract provides for the subsitution of the benefitiary 
by others from time to time at the will of the member, and in 
regard to all such substitutes the rule requiring the designation 
to be approved by the superintendent is necessary in order to 
give the Pennsylvania Railroad Company through its officer, 
the superintendent, absolute control, the right to veto any 
change of beneficiary which the employee may desire to make. 
The original designation of a beneficiary to receive a death 
benefit and the substitution at any time of any future beneficiary 
is thus absolutely within the control of the Pennsylvania Rail- 
road Company acting through its superintendent. The object 
of this provision seems to be apparent. It operates to protect 
the employee and no doubt often to protect the duly designated 
beneficiaries of employees from unwise and improvident substi- 
tutions. 

(c) When it is perceived that the original designation of a 
beneficiary is entirely subject to the approval of the superin- 
tendent of the Relief Department, and any substitution in like 
manner is subject to the approval of this officer, it is not quite 
clear what legal force can be given to the proviso to rule No. 
28, above quoted, requiring “good and sufficient reasons” to be 
given for the designation of any beneficiary “other than rela- 
tives or legal representatives”. This proviso in terms applies 
with equal force to an original designation and a substituted 
designation, and yet both the original designation and the sub- 
stituted designation are in all cases subject to the approval of 
this same superintendent. Let us assume, however, that the 
requirement of “good and sufficient reasons” has some legal 
force and effect. Let us suppose that in the case of relatives 
and legal representatives the superintendent is under a legal 
obligation to give his approval of a substituted beneficiary in 
the absence of reasonable objections. If such be the case, then, 
where the applicant designates as the beneficiary one who is 
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not his relative or his executor or administrator, the superin- 
tendent cannot in any way or in any court be compelled to give 
his approval of the substitution merely because no reasonable 
objections are apparent. The superintendent may refuse to ap- 
prove unless “good and sufficient reasons” are presented to him. 
It is not the absence of objections, but the affirmative presen- 
tation of “good and sufficient reasons”, which entitles the em- 
ployee to the approval of the superintendent. This rule is also 
applicable to the designation of a beneficiary when none was 
named in the original application. Whether there is any prac- 
tical value in the legal distinction above drawn it is hardly worth 
while to consider. The object of the proviso is perfectly plain. 
The Pennsylvania Railroad Company does not propose to go 
into a general life insurance business with its employees. It 
does not hold itself out to them to issue policies on their lives 
payable to any person whom the assured may select. This life 
insurance business is carried on by the Pennsylvania Railroad 
Company with a limited class, viz., its employees, and practi- 
cally for the benefit of another limited class; who may be 
described generally as the relatives of the employees. This pro- 
viso to rule No. 28 distinctly notifies all employees of the com- 
pany who contemplate entering into this peculiar contract with 
their employer, and paying out their money for the advantages 
to be secured thereby, of the limitations controlled by their em- 
ployer upon their power to designate a beneficiary who can re- 
ceive the death benefit according to their contract. 

5. Having in view the essential nature of the contract presented 
to this court by the complainants’ bill we now come to the facts 
of this particular case which give rise to the particular ques- 
tion to be answered. William Wolfstern, an employee of the 
company, now deceased, in his lifetime made ‘his written appli- 
cation in due form for participation, etc., and this application 
was approved by the superintendent of the Relief Fund. The 
application named as the beneficiary to receive the death bene- 
fit the defendant Mary FE. Somers, who was described by Wolf- 
stern as his wife. The claim of the complainants in this case 
may be summed up in the proposition that, when William Wolf- 
stern died, there was then living no beneficiary designated by . 
him with the approval of the superintendent of the Relief De- 
partment. It is insisted on behalf of the complainants that the 
formal approval of the superintendent of the designation of 
Mary E. Somers was nugatory and void on account of the fraud 
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practiced by William Wolfstern upon the Pennsylvania Rail- 
road Company. The alleged fraud consisted in the representa- 
tion that Wolfstern made that the designated beneficiary was 
his wife, when, in fact, she was not his wife, but the wife of an- 
other man. Wolfstern agreed in his application that “any un- 
true or fraudulent statement made” by him to “the medical ex- 
aminer or any concealment of facts” in the application should 
forfeit all rights and benefits with certain exceptions which need 
not be specified. It may be that the express misrepresentation 
made by William Wolfstern in his application to the effect that 
Mary E. Somers was his wife should not be deemed a “conceal- 
ment of facts”. It is noticeable that the effect of untrue or 
fraudulent statements is only dealt with when such statements 
are made to the medical examiner. The common form employed 
in the prescribed application to many benefit societies appears 
to have been avoided in this case. The complainants do not in- 
sist that, by virtue of the above-quoted provisions, any for- 
feiture was effected. Such a result would involve the failure of 
their entire case. The claim on behalf of the complainants is 
that the contract between William Wolfstern and the Pennsyl- 
vania Railroad Company is valid, but that it contains no valid 
designation of a beneficiary to receive the death benefit. The 
complainants are not asking to have the contract between 
Wolfstern and his employer declared void on the ground of 
fraud. They have no standing in court to ask for any such de- 
cree—a decree which would destroy the basis of their claim. 
On the other hand, the Pennsylvania Railroad Company has not 
in any way by a cross-bill in this case or otherwise denied its lia- 
bility to perform its contract according to its plain written terms. 
I am unable to perceive any equitable right in the complainants 
to have any part of the written contract between William Wolf- 
stern and the Pennsylvania Railroad Company to which they 
(the complainants) were entire strangers set aside on account 
of fraud practiced by William Wolfstern upon the railroad 
company. This view, I.think, is sustained by the opinion of the 
Court of Errors and Appeals in the case of Tepper vs. Supreme 
Council of the Royal Arcanum, 61 N. J. Eq. 638, 644, 47 Atl. 
460, 88 Am. St. Rep. 449 (1900). The false representation made 
by Wolfstern to the effect that Mary E. Somers was his wife 
could not injure the other so-called members of the Pennsyl- 
vania Railroad Voluntary Relief Department. If Wolfstern had 
told the superintendent the truth in regard to the relations be- 
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tween himself and his proposed beneficiary, any one of various 
results might have followed. The superintendent might have 
regarded the selection of this particular beneficiary as an ap- 
propriate recognition of moral obligations resting upon Wolf- 
stern, and with that view he might have approved Wolfstern’s 
application and Wolfstern’s designation therein contained. On 
the other hand, the superintendent might have declined to ap- 
prove Wolfstern’s designation, and thereupon Wolfstern might 
have declined to enter into the contract which called upon him 
to make periodical payments from his wages. Assuming that 
the false representation made by Wolfstern, which, it must be 
borne in mind, was in the original application at the very origin 
of the contract relations between Wolfstern and his employer, 
induced the superintendent to give his approval of the designa- 
tion of a beneficiary, which approval otherwise he would have 
withheld, at any future time this superintendent or some other 
superintendent with knowledge of all the facts might have rati- 
fied the approval formerly given. Without going into the ques- 
tion whether after the death of the employee it is competent for 
the Pennsylvania Railroad Company to set aside any part of 
this contract on the ground that the employee in his applica- 
tion made false statements, which were the basis of the approval 
by the superintendent of the employee’s designation of a bene- 
ficiary to receive the death benefit, it seems to me that no ad- 
vantage of any such false representation can be taken by any 
party other than the Pennsylvania Railroad Company. This rail- 
road company is carrying on a life, health, and accident insur- 
ance business, and its policy apparently is to prevent the scope 
of such business from extending beyond the limitations defined 
by the interests of its employees. It would be hard to establish 
a standard by which to determine what are good and sufficient 
reasons for approving the designation of a beneficiary to receive 
a death benefit under one of these contracts. The judgment of 
the superintendent seems to be the only practicable test. If a 
designation either original or substituted once has received the 
approval of the superintendent, is it possible that the railroad 
company or any one else could thereafter at any time before 
or after the death of the member allege that the designation 
was invalid because, in fact, the reasons given to the superin- 
tendent for the designation were not “good and sufficient”. It 
would open the door, I think, to litigation which should be dis- 
couraged, if the action of the superintendent of the Relief De- 
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partment in approving either an original or a substituted des- 
ignation could be challenged by a stranger to the contract, 
either in the lifetime of the employee member or after his de- 
cease. All the provisions making it plain to the employees of 
the railroad company that the original designation of the per- 
sons to receive the death benefit, and especially all substituted 
designations, are subject to the approval of the superintendent, 
should in my opinion be construed in accordance with their evi- 
dent purpose. They are I think honest notices, the object of 
which is to inform all the emplovees of the railroad company of 
the principles which would guide the employer in exercising its 
discretionary control over the designation of beneficiaries to re- 
ceive death benefits. No employee could go into this insurance 
scheme in ignorance of the fact that the policy of the company 
is to confine the payment of death benefits apart from excep- 
tional cases to relatives of the insured employees. The proviso 
to rule 28 above quoted, whatever its legal force may be, prac- 
tically would tend to prevent disappointment, dissatisfaction, 
and complaints. We have seen that the complainants, in order 
to establish their right to this death benefit, must show that, 
when Wolfstern died, there was no beneficiary living whose des- 
ignation had been approved by the superintendent. As a mat- 
ter of fact, there was such approved beneficiary, viz., the defend- 
ant Mary E. Somers. The designation because of any fraud 
practiced by Wolfstern was not void, but only voidable at most 
under well-settled rules of law. 

6. I have endeavored to deal with this case as it was argued, 
assuming the case so argued to be precisely the case presented 
by the bill of complaint. The argument has assumed that the 
false representation made by William Wolfstern procured the 
approval of the superintendent to the designation of the defend- 
ant Mary E. Somers as the person to receive the death benefit, 
and that, if such false representation had not been made, the 
superintendent would have declined to approve such designa- 
tion. The exact allegation in regard to that matter is that, if the 
superintendent “approved the designation of Mary E. Somers 
by the said William Wolfstern, it was approved by him under 
false and fraudulent representations, to wit, that the said Mary 
FE. Somers was the wife of the said William Wolfstern”. It does 
not follow from this proposition that, if the exact truth had been 
told, the superintendent would not have given his approval for 
reasons which he would have deemed “good and sufficient”. 
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Wolfstern may have preferred to make the false representation 
rather than to tell the whole truth, when either course would 
have been equally effective in procuring the desired approval. 
The bill alleges on information that, when Wolfstern made his 
false representation, he “knew that he could not give any good 
and sufficient reason for the designation of said Mary E. Som- 
ers as his beneficiary”, and further alleges on information “that 
no good or sufficient reasons were or could have been given” for 
such designation. Whether these propositions are to be re- 
garded as relating to facts to be taken as true on this motion, 
which is equivalent to a demurrer, or mere speculations or opin- 
ions in regard to the probable action of the mind of the super- 
intendent under certain conditions, is a question susceptible of 
considerable legal and metaphysical argument. If the defend- 
ant Mary E. Somers should file an answer joining issue on these 
propositions, I think that the litigation thereby set in court 
would illustrate the impolicy of allowing these parties to attack 
this contract between Wolfstern and his employer upon the 
grounds set forth in this bill of complaint. The bill tenders as 
an issue to be tried the question whether, in fact, there were 
good and sufficient reasons for the action in the way of ap- 
proval which the superintendent saw fit to take. The theory of 
the bill seems to be that the Court of Chancery in determining 
the controversy between these parties will adjudicate whether or 
not there were good and sufficient reasons for the approval of 
the designation of the defendant Mary E. Somers, and the good- 
ness and the sufficiency of any alleged reasons must therefore 
be determined either by the judgment of the court or by the 
judgment which the court may conclude the superintendent 
would have made or ought to have made. 

If the language of the proviso is to be taken literally, the im- 
portant matter is not whether, in fact, there were good and suffi- 
cient reasons for approval, but whether such reasons were 
“given” presumably to the superintendent. If in such case 
Wolfstern might have stated good and sufficient reasons to the 
superintendent for the approval of his designation, but from a 
motive of convenience, or delicacy, or pride, preferred to state 
a false reason, it would seem to be a strange result if the com- 
plainants on that account could now have this court declare such 
designation void. If, in fact, a good and sufficient reason ex- 
isted, the presumption is that the railroad company would, upon 
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learning the truth, leave the original approval of its superin- 
tendent undisturbed or even expressly ratify the same. 

A careful study of the objects and practical workings of this 
insurance department of the Pennsylvania Railroad Company it 
seems to me must greatly strengthen the conclusion that if, after 
the death of an insured employee, any one has a right to defeat 
the payment to the beneficiary designated by the assured and 
approved by the superintendent on account of any false repre- 
sentation made by the assured or false “reason” given by him 
to induce the superintendent to approve his designation, such 
right must be confined strictly to the Pennsylvania Railroad 
Company. Whether, after the death of the assured employee, 
it is competent for the railroad company to disavow or annul 
the approval of its superintendent, on the ground that such ap- 
proval was obtained by fraud, is a question not raised in this 
case. 


An order will be advised dismissing the bill as to the defend- 
ant Mary E Somers, with costs. 


SUPREME COURT OF SOUTH CAROLINA. 


OWEN Et AL. 
vs, 


BANKERS’ LIFE INS. CO. or Ciry 
oF New YorK.* 


REPRESENTATIONS—WARRANTIES—DEFENSES. 


Under Civ. Code 1902, §§ 1825, 1826, providing that a life insurance com- 
pany receiving the premium on a policy for two years shall be 
deemed to waive any right to dispute the truth of the application, 
and authorizing a suit within two years to vacate a policy for falsity 
of representations in the application, an insurance company receiv- 
ing the premiums on a policy for more than two years without 
suing to vacate it, on the ground of false representations in the 
application, may not when sued on the policy prove the falsity of 
insured’s statements in the application, whether such statements were 
representations or warranties. 


[For other cases, see Insurance, Cent. Dig. § 1041; Dec. Dig. § 392.] 
% Decision rendered, Nov. 23, 1909. 66 S. E. Rep. 290. 





150 Insurance Law Journal Vol. 39. [ Feb., 1910. 


CONTRACTS—WHAT LAW GOVERNS. 


Under Civ. Code 1902, §§ 1787, 1790, providing that the taking by a for- 
eign insurance company from any citizen of the state of any premium 
on any policy shall constitute the doing of business within the state. 
and that the place of the making and of the performance of the con- 
tract shall be deemed to be within the state and that all foreign 
corporations doing business in the state will be subject to the laws 
thereof, etc., a policy issued by a foreign insurance company to a citi- 
monet South Carolina is a South Carolina contract and governed by 
its laws. 


{For other cases, see Insurance, Cent. Dig. §§ 173-175; Dec. Dig. § 125.] 
ee INSURANCE COMPANIES— RIGHT TO DO BUSI- 


A foreign insurance company has no legal right to do business in the 
state except on such terms as the state imposes, and, when it comes 
to do business in the state, it must take notice of the law, and all 
business done within the state must be conclusively presumed to 
have been done subject to the laws of the state. 


[For other cases, see Insurance, Cent Dig. §§ 13, 14; Dec. Dig. § 18.] 


Appeal from Common Pleas Circuit Court of Greenville 
County; S. W. G. Shipp, Judge. 

Action by Annie M. Owen, as administratrix of Paul Owen 
and Fay Owen, deceased, and another, by guardian ad litem, 
against the Bankers’ Life Insurance Company of the City of 
New York. From a judgment for plaintiffs, defendant appeals. 
Affirmed. 


BARRON, MoorE & BARRON, and SISSINE & CHARLES, for 
Appellant. 
CoTHRAN, DEAN & CoTHRAN, for Respondents. 


Hyprick, J. 

This was an action on a life insurance policy dated August 
24, 1898, and delivered to the insured, E. B. Owen, at Green- 
ville, S. C. The sole defense was that the insured falsely and 
fraudulently represented in his application for the policy that 
he was of temperate habits, and never drank wines, spirits, or 
malt liquors, and that said representations were, by the terms 
of the application and policy, made warranties, the breach of 
which avoided the policy. Owen died in July, 1907. When the 
defendant offered evidence to prove that the representations 
were false; when made, it was, on objection of plaintiff, ex- 
cluded. Section 1825, 1 Civ. Code 1902 reads as follows: “All 
life insurance companies that shall receive the premium on any 
policy for the space of two years shall be deemed and taken to 
have waived any right they may have had to dispute the truth 
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of the application for insurance or that the assured person had 
made false representations, and the said application and repre- 
sentations shall be deemed and taken to be true.” Section 1826 
is as follows: “Life insurance companies are hereby author- 
ized to institute proceedings to vacate policies on the ground 
of the falsity of the representations contained in the application 
for said policy: Provided, the same be commenced, within two 
years from the date of said policy.” These sections were en- 
acted in 1878. 16 St. at Large, p. 530. 

In view of these provisions of the statute, the evidence was 
properly excluded; but defendant contends that the statute ap- 
plies only to representations and that, by the terms of the appli- 
cation and policy the representations of insured as to his habits 
became warranties. Without deciding that point, it is sufficient 
to say that they were nevertheless representations, and came 
within the terms of the statute. But the statute further says 
the company shall not, after having received the premiums on 
a policy for two years, “dispute the truth of the application”, 
and “the application and representations shall be deemed and 
taken to be true”. It makes no difference, therefore, whether 
the statements were representations or warranties. Having re- 
ceived the premiums for more than two years without availing 
itself of the privilege accorded it by section 1826, the defendant 
cannot deny the truth of the application. 

The defendant contends, further, that by the terms of the ap- 
plication and policy the contract must be governed by the laws 
of the state of New York; and it was not made to appear that 
there was any law of the state of New York under which the 
evidence should have been excluded. The contract does pro- 
vide that it is subject to the laws of the state of New York. 
Chapter XLIV, 1 Civ. Code 1902, prescribes the conditions 
upon which foreign corporations may do business in this state. 
Section 1787 of that chapter provides: “It shall be a further 
condition precedent to the right of any such corporation to do 
business in this state, that it shall be taken and deemed to be 
the fact, irrebuttable, and part and parcel of all contracts en- 
tered into between such corporation and a citizen or corpora- 
tion of this state, that the taking or receiving, from any citizen 
or corporation of this state, of any charge, fee, payment, toll, 
impost, premium or other moneyed or valuable consideration, 
under or in performance of any such contract, or of any condi- 


tion of the same, shall constitute the doing of its corporate 
Vou XXXIX.—11. 
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business within this state, and that the place of the making and 
of performance of such contract shall be deemed and held to 
be within this state, anything contained in such contract or any 
rules or by-laws of such corporation to the contrary notwith- 
standing.” Section 1790 is as follows: “All and every such for- 
eign corporation carrying on business or owning property in 
this state shall be subject to the laws of the same in like man- 
ner as corporations chartered under the laws of this state, but 
nothing herein contained shall be construed to permit any such 
foreign corporation to exercise any franchise or enjoy any 
privilege or immunity other than the right to own property and 
carry on business in like manner as individuals, natural born 
citizens of such state of the United States or of foreign coun- 
tries, might do, and subject to the terms and conditions of this 
chapter.” In the face of these statutes, we must hold that this 


is a South Carolina contract, solvable according to our laws. 
The defendant, a foreign insurance company, had no legal right 
to do business in this state, except upon such terms and con- 
ditions as the state has seen fit to impose; and, when it came 
here to do business, it was bound to take notice of our laws, 
and all business done within the state must be conclusively pre- 


sumed to have been done subject to the laws of the state. 

There is no force in appellant’s contention that such a con- 
struction of the statutes impairs the obligation of the contract,. 
and renders the statutes obnoxious to the Constitution for the 
contract was made with reference to the statutes. In Adler vs. 
Cloud, 42 S. C. 291, 20 S. E. 400, the court said: “It has been 
repeatedly held by this court and the United States Supreme 
Court that every contract made embodies the law governing 
such contracts as much as if so stipulated in the contract in ex- 
press terms.” 


Judgment affirmed. 
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FLETCHER VS. BANKERS’ LIFE INS. CO. OF CITY OF 
NEW YORK.* 


(Supreme Court of New York, Appellate Division, First Department.) 


LIFE INSURANCE— APPLICATION REFERRING TO PRIOR 
EXAMINATION—CONSTRUCTION. 


A medical examiner instead of repeating the questions contained in the 
application, inserted a statement that the applicant asserted that 
the statements made in a prior examination for insurance in another 
company still held good, and were valid in regard to the pending 
examination. Held, that this should be construed as intended to re- 
iterate the truth of the answers given on the prior examination. 


[For other cases, see Insurance, Cent. Dig. § 538; Dec. Dig. § 253.] 


APPLICATION FOR LIFE INSURANCE—FALSE ANSWER AS 
TO PRIOR APPLICATION 


Where an applicant for life insurance knew when examined that he had 
applied to another company and a policy had not been issued, an 
answer stating that he had never applied for insurance for which a 
policy was not issued was clearly false though he was told by the 
examiner that he was postponed for a further examination. 


[For other cases, see Insurance, Cent. Dig. § 679; Dec. Dig. § 300.] 


LIFE INSURANCE — MATERIALITY OF PRIOR REJECTION — 
BREACH OF WARRANTY. 


A prior rejection of insured by another company was most material to 
the risk, and a false statement in respect thereto was a clear breach 
of his warranty as to the truth of statements on his application of- 
fered as a consideration of the contract. 

[For other cases, see Insurance, Cent. Dig. § 679; Dec. Dig. § 300.] 


% Decision rendered, Dec. 3,1909. 119 N.Y. Sup. 801. 


SMITH VS. PROVIDENT SAVINGS LIFE ASSUR. 
SOCIETY ET AL,* 


(Supreme Court of Michigan.) 


ACTIONS—VENUE. 


Comp. Laws 1897, § 10,015 et seq., requiring a foreign insurance com-- 
pany, as a condition precedent to doing business in the state, to file 
a stipulation agreeing that any legal process affecting the company 
may be served on the Insurance Commissioner, does not change the 
rule requiring suit to be brought in the county where one of the 
parties resides, so as to authorize suit against an insurance com- 
pany in a county of which plaintiff is a nonresident, though service 
is made on the Insurance Commissioner. 


[For other cases, see Insurance, Cent. Dig. §§ 1536-15390; Dec. Dig. § 
618. ] 


* Decision rendered, ‘Dec. 10, 1909. "128 N. W. Rep. 588. 
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PROCTOR VS. UNITED ORDER OF THE GOLDEN 
STAR, INC. (Two cases.)* 


(Supreme Judicial Court of Massachusetts. Essex.) 


NONPAYMENT OF ASSESSMENTS—REINSTATEMENT. 


Under a by-law declaring that members not paying an assessment within 
thirty days from notice thereof are suspended, but may be rein- 
stated on payment within the next thirty days, a suspended mem- 
ber is not reinstated on payment of a past-due assessment within 
the proper time by a beneficiary without the consent of the member. 


[For other cases, see Insurance, Dec. Dig. § 760.] 


NONPAYMENT OF ASSESSMENT—REINSTATEMENT—INTER- 
EST OF BENEFICIARY. 


A beneficiary in a certificate does not have such a vested interest there- 
in as to entitle him to pay a past-due assessment without a member's 
consent, so as to reinstate the latter. 


[For other cases, see Insurance, Dec. Dig. § 760.] 


ESTOPPEL TO AVOID ae ee OF PAST-DUE 
ASSESSMENT—KNOWLEDGE OF FACT 


Where the collector of past-due assessments paid oe a beneficiary did not 
know that the payment was made without the consent of the mem- 
ber, the company is not estopped, by the collector’s acceptance of 
the same, to allege want of authority in the beneficiary to make the 
payment. 

{For -— cases, see Insurance, Cent Dig. §§ 1906-1916; Dec. Dig. § 
755: 


*% Decision rendered, Nov. 24, 1909. 89 N. E. Rep. 1042. 


FRESE VS. MUTUAL LIFE INS. CO. OF NEW YORK. 
(Civ. 598.)* 


(Court of Appeal, Third District, California.) 


POWERS OF INSURANCE COMPANIES—ULTRA VIRES. 

Insured and the beneficiary in a life policy, procuring a loan from insurer 
secured by a pledge of the policy, are estopped from setting up that 
the act of the insurer was ultra vires, where they do not offer to 
repay the loan. 


[For other cases, see Insurance, Cent. Dig. § 45; Dec. Dig. § 36.] 


POWERS OF INSURANCE COMPANIES—ULTRA VIRES. 
Where a loan agreement between insurer in a life policy and insured 
and the beneficiary was fully executed prior to the death of insured, 
the beneficiary could not urge that the loan agreement was ultra 
vires. 
{For other cases, see Insurance, Cent. Dig. § 45; Dec. Dig. § 36.] 


<cseeeienemcieeagreeeagieaieainentaeatianiieninincimamtamasiemneatanaiaisinieaiiti 
% Decision rendered, Sept. 29,1909. Rehearing denied by Supreme Court, Nov. 26, 1909. 
105, Pac. Rep. 265. 
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LOANS ON POLICIES—STIPULATIONS IN CONTRACT— 
VALIDITY—CANCELLATION OF POLICY. 


A loan agreement between insurer in a $5,000 life policy and insured and 
the beneficiary, which stipulated that the policy should be pledged 
to secure a loan of $1,930 made to insured and the beneficiary, and 
that, in the event of default of payment of the loan at maturity, in- 
surer might at its option, without notice and without demand for 
payment, cancel the policy and apply the cash surrender value, 
stated to be $1,932.15, to the payment of the loan and pay the bal- 
ance to the parties entitled thereto, was valid, notwithstanding Civ. 
Code, § 2889, providing that contract for the ‘forfeiture of property 
subject to a lien shall be void, etc., and where insurer, on the non- 
payment of the loan at the time fixed for the payment, pursuant to 
an agreement extending the time of payment, canceled the policy 
and applied its then cash surrender value to the payment of the debt, 
and offered to pay the balance to the beneficiary, the latter could 
not complain. 


[For other cases, see Insurance, Cent. Dig. §§ 498, 499; Dec. Dig. § 228.] 
LOAN ON POLICY—CONTRACT FOR LOAN—"OPTION”. 


A loan contract between an insurer in a life policy and insured and the 
beneficiary for the pledge of the policy to secure a loan made to 
insured and the beneficiary, which stipulates that insurer shall loan 
a specified sum, and that insured and beneficiary shall assign the 
policy as collateral, and that, in the event of the nonpayment of 
the debt at maturity, insurer may, at its “option”, cancel the policy, 
and apply the cash surrender value to the payment of the debt, evi- 
dences a loan transaction, and not a sale or option to sell; the 
word “option” in the contract meaning that insurer may, on de- 
fault, at its pleasure, apply the cash surrender value in payment of 
the loan. 

[For other cases, see Insurance, Dec. Dig. § 179%.] 

[For other — see Words and Phrases, vol. 6, pp. 5000- 5002; vol. 
8, Pp. 7739 


CONTRACT FOR LOAN—NOTICE OF DEFAULT. 


That insurer in a life policy loaning money to insured and the benefi- 
ciary, pursuant to an agreement, whereby the policy was pledged to 
secure the loan, and whereby insurer, in case of default, could, at 
its option, cancel the policy without notice and without demand for 
payment and apply the cash surrender value to the payment of the 
loan, gave notice to insured of its intention to cancel the policy 
unless the loan was repaid, did not prejudice the rights of the bene- 
ficiary, who did not receive any notice, as insurer was not required 
to give notice to either, and as insurer might apply the cash sur- 
render value to the loan as to both insured and the beneficiary. 


[For other cases, see Insurance, Cent. Dig. § 501; Dec. Dig. § 229.] 


CONTRACT FOR LOAN—CANCELLATION OF POLICY — 
WAIVER. 


That insurer in a life policy loaning money to insured and the bene- 
ficiary, pursuant to an agreement whereby the policy was pledged 
to secure it, and whereby insurer, in case of default, could at its 
option cancel the policy and apply the cash surrender value to the 
payment of the loan, extended by agreement the time for the pay- 
ment of the debt, did not thereby waive its right to cancel the policy 
for nonpayment at the maturity of the debt as fixed by the new 
agreement, as the new agreement operated for the benefit of in- 
sured and beneficiary. 


[For other cases, see Insurance, Cent. Dig. § 1026; Dec. Dig. § 388.] 
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era FOR LOAN—BENEFICIARY AS SURETY FOR 


Insurer, in a policy insuring the life of the husband for the benefit of 
the wife, made a loan to the husband and wife as principals, and 
took the policy as security under an agreement stipulating that, on 

the nonpayment of the loan, insurer could at its option cancel it and 

i apply its cash surrender value to the payment of the loan. Insurer 
and the husband made a new agreement extending the time for the 
payment of the loan. Held, that under Civ. Code, §§ 2823, 2832, 2844, 
providing that mere delay on the part of a creditor to proceed 
against the principal does not exonerate a guarantor, and one ap- 
pearing as principal may show that he is a surety except as against 
those who have acted on the faith of his apparent character, etc., 
the rights of the wife were not prejudiced by the delay, though she 
was in fact a surety only. 

[For other cases, see Insurance, Dec. Dig. § 179%.] 


———- @0@- | 





MARKGRAF VS. FELLOWSHIP OF SOLIDARITY.* 
f (Supreme Court of New York, Appellate Division, Second Department.) 


NONPAYMENT OF PREMIUMS—FORFEITURE. 


The provision in a life policy calling for the payment of the annual pre- 
mium in advance was modified by insurer’s agreement to receive it 
in monthly installments. The course of business between insurer and 
insured was to receive the installments at any time during the month 
up to the last day thereof. The insurer sent to insured a notice stat- 
ing that the payment of an installment to carry the policy for the 
month ending September 30th must be made on or before the last 
day of August. Insured died August 11th, without having paid the 
installment. Held, that insurer could not forfeit the policy for fail- 
ure to pay the monthly installment on the 1st of the month. 


; [For other cases, see Insurance, Dec. Dig. § 349.] 


NONPAYMENT OF PREMIUMS—FORFEITURE. 
j Where insurer attempted to collect a monthly installment of a premium, 
; notwithstanding the failure of insured to pay the same on the Ist of 
{ the month, the refusal of insurer to pay, accompanied by his state- 
i ment that he intended to give up the insurance, as his wife, the 
beneficiary, wished him to do so, did not justify a forfeiture of the 
lg in the absence of insurer taking formal steps to forfeit the 
policy. 
[For other cases, see Insurance, Dec. Dig. § 349.] 


* Decision rendered, Nov. 24, 1909. 119 New York Sup. 665. 


—-—o+@ 


SNYDER VS. SUPREME RULER OF FRATERNAL 
MYSTIC CIRCLE.* 


. (Supreme Court of Tennessee.) 


FRATERNAL BENEFIT INSURANCE — BENEFICIARIES — DI- 
VORCE—WAIVER. 


The charter of a fraternal order declared that its object was to unite 
fraternally persons of proper age for beneficial purposes, to provide 


% Decision rendered, Dec. 4, 1909. 122 8. W. Rep. 981. 
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for the payment to its members, or their families, widows, or other 
dependents, benefits in case of death, but did not affirmatively pro- 
vide that the benefit fund should be appropriated to none others 
than those enumerated, and made no provision for the forfeiture 
of a certificate payable to the wife of a member on the wife obtain- 
ing a divorce. The order issued a certificate to a member for the 
benefit of his wife, who subsequently obtained a divorce, and who 
was thereafter induced by the highest officer of the order to con- 
tinue the payment of dues with knowledge of the facts. Held, that 
the wife was entitled to recover on the certificate on the death of 
the member. 


[For other cases, see Insurance, Cent. Dig. $ 1935; Dec. Dig. § 771.] 


FRATERNAL BENEFIT INSURANCE — BENEFICIARIES — BY- 
LAWS—WAIVER. 

A fraternal order issued a certificate to a member for the benefit of his 
wife, who obtained a divorce, and who thereafter informed the high- 
est officer of the order of the fact, and he induced her to continue 
to pay dues, which she did. Held, that receipt of dues thereafter 
amounted to a waiver of a by-law providing that where the desig- 
nated beneficiary is a wife, and she obtains a divorce, the benefit 
shall be payable to others. 


[For other cases, see Insurance, Cent. Dig. § 1935; Dec. Dig. § 771.] 
FRATERNAL BENEFIT INSURANCE—FORFEITURE—WAIVER 


Where a fraternal order declined to pay a benefit certificate on the sole 
ground that the member died because of the excessive use of nar- 
cotics, in violation of a rule of the order, it is estopped in a suit 
thereon to assert a forfeiture of the certificate because the wife of 
the member, who was designated beneficiary, obtained, subsequent 
to the issuance of the certificate, a divorce. 


[For other cases, see Insurance, Cent. Dig. § 1907; Dec. Dig. § 755.] 


FRATERNAL INSURANCE—ACTION ON CERTIFICATE—EVI- 
DENCE—SUFFICIENCY. 

In an action on a benefit certificate, void on the death of the member 
caused by the use of drugs, evidence held to show that the death of 
the member was not caused by the use of drugs. 

-~ - cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 

19. 


—_—_——e@-—_—__—__ 


SHARTLE VS. MODERN BROTHERHOOD OF 
AMERICA.* 


(Kansas City Court of Appeals. Missouri.) 


MUTUAL BENEFIT INSURANCE—BENEFITS—NECESSITY OF 
INITIATION—FRATERNAL INSURANCE COMPANIES. 


The by-laws of a fraternal benefit society provided that, upon receipt of 
the benefit certificate, the applicant should be initiated by the sub- 
ordinate lodge, unless initiation was refused, when the certificate 
should be returned to the supreme lodge, and that no liability for 
benefits upon death should attach until all the acts, laws, and rituals 
prescribed had been complied with, and that no officer could waive 
any provision of the by-laws. Rev. St. 1899, § 1408 (Ann. St. 1906, 
p. IIII), requires such associations to have a lodge system and a 


*% Decision rendered, Nov. 15, 1909. Rehearing denied, Dec. 6, 1909. 1228S. W. Rep. 1139. 
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ritual. Held, that initiation of the certificate holder was essential 
to recovery upon the certificate, and no recovery could be had where 
the applicant died after issue and delivery of the certificate to him 
and payment of the first assessment, but before initiation. 


[For other cases, see Insurance, Cent. Dig. § 1834; Dec. Dig. § 694.] 


ewe INSURANCE—ESTOPPEL TO DENY LIA- 


A fraternal benefit association may be estopped to deny liability, not- 
withstanding noncompliance by a member with the by-laws as to the 
requisites of liability, if its supreme officers led deceased to believe 
that it had assumed liability without such compliance, or by such con- 
duct of its subordinate officials continued so long that it must have 
necessarily become known to the supreme officials. 


[For other cases, see Insurance, Cent. Dig. § 1866; Dec. Dig. § 724.] 


MUTUAL BENEFIT INSURANCE— EFFECT OF BY-LAWS— 
KNOWLEDGE OF CERTIFICATE HOLDER. 


It must be assumed in an action on a fraternal benefit association cer- 
tificate that the certificate holder knew the provisions of the by-laws 
of the association. 


_— other cases, see Insurance, Cent. Dig §§ 1999-2002; Dec. Dig. § 
17.] 


MUTUAL BENEFIT INSURANCE—ESTOPPEL. 


On November 20th decedent applied to the subordinate lodge of defend- 
ant fraternal benefit association for membership, and the applica- 
tion was approved on the 23d and sent by the supreme lodge to the 
subordinate lodge and delivered to decedent on December 5th wher 
the benefit assessment for December was collected, which payment 
the by-laws provided should be returned if he was refused initiation. 
Decedent died on December 13th without having been initiated. 
Held, that defendant was not estopped to deny liability on the certifi- 
cate by reason of any conduct leading decedent to believe that he 
need not comply with the by-laws, which required an initiation be- 
fore becoming a member and entitled to benefits; there having been 
no time before his death for such a course of conduct. 


[For other cases, see Insurance, Cent. Dig. § 1866; Dec. Dig. § 724.] 


MUTUAL BENEFIT INSURANCE — ESTOPPEL — ACKNOWL- 
EDGMENT. 


A member of a fraternal benefit society could not be misled by the non- 
enforcement of the by-laws as to matters essential to constitute 
membership so as to estop the society from denying liability on the 
certificate for noncompliance with such by-laws, where he did not 
know of their nonenforcement. 


[For other cases, see Insurance, Cent. Dig. § 1866; Dec. Dig. § 724.] 
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IN RE ULRICI’S ESTATE—JOHNSTON VS. 
THOMPSON.* 


(St. Louis Court of Appeals. Missouri.) 


EXECUTORS AND ADMINISTRATORS—ASSETS. 


One having an undivided interest in a paid-up policy of another has a 
vested interest during the life of the insured, and the insurance 
money is an asset of his estate after insured’s death and payment by 
insurer, though he died before insured. 


[For other cases, see Insurance, Cent. Dig. § 1470; Dec. Dig. § 586; 
Executors and Adminstrators, Cent. Dig. § 2907; Dec. Dig. 46.] 


% Decision rendered, Nov. 17,1909. 122 S. W. Rep. 761. 


GOLDEN STAR LODGE NO. 1 ET AL. VS WATTER- 
SON ET AL.* 


(Supreme Court of Michigan.) 


BENEFICIAL ASSOCIATION—CHARTER OF SUBORDINATE 
LODGE—REVOCATION. 


Under a provision of the constitution of a beneficial insurance associa- 
tion that the charter of a subordinate lodge may be revoked for im- 
proper conduct, its failure to convict a member charged with de- 
frauding the grand lodge is no ground of revocation. 


[For other cases, see Insurance, Cent. Dig. § 1838; Dec. Dig. § 697.] 


BENEFICIAL ASSOCIATIONS—CHARTER OF SUBORDINATE 
LODGE—REVOCATION. 


The grand mistress of the grand lodge of a beneficial insurance associa- 
tion, whose constitution provided that the charter of a subordinate 
lodge might be revoked by her for specified reasons in revoking the 
charter of a subordinate lodge merely accorded to it the right to 
answer her letter of notification of the charges on which revocation 
was based, and after receiving the answer which denied the same, 
revoked its charter without giving a chance for argument, proofs or 
hearing. Held, as against a contention that the charter of the asso- 
ciation conferred the right to this summary procedure, that it was 
contrary to every principle of justice and fair play. 


[For other cases, see Insurance, Cent. Dig. § 1838; Dec. Dig. § 697.] 


UNAUTHORIZED REVOCATION OF CHARTER OF SUB- 
ORDINATE LODGE—RECOURSE TO COURTS. 


Where there is no provision in the charter of a beneficial insurance asso- 
ciation for appeal by a subordinate lodge, the right to appeal does 
not furnish a remedy for the unauthorized revocation of the chartep 
of a subordinate lodge so as to prevent recourse to the courts be- 
fore exhausting such remedy. 


[For other cases, see Insurance, Cent. Dig. § 1838; Dec. Dig. § 697.] 


*% Decision rendered, Dec. 10,1909. 123 N. W. Rep. 610. 
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BENEFICIAL ASSOCIATION — UNAUTHORIZED REVOCA- 
TION OF CHARTER OF SUBORDINATE LODGE—RE- 
COURSE TO COURTS. 

In case of the unauthorized revocation of the charter of a subordinate 
lodge of a beneficial association, the right to apply for a dispensa- 
tion transferring members to a sister lodge does not afford a remedy 
which must be exhausted before recourse to the courts, as admis- 
sion thereto would not be a matter of right, applicants being sub- 
ject to election, and payment of an admission fee being required. 


{For other cases, see Insurance, Cent. Dig. § 1838; Dec. Dig. § 697.] 


STEGNER VS. MODERN BROTHERHOOD OF 
AMERICA.* 


(Supreme Court of South Dakota.) 


BENEFIT INSURANCE— CONSTRUCTION — PREGNANCY 
WAIVER—BURDEN OF PROOF. 


In an action by the beneficiary on a certificate of membership in an 
assessment benefit insurance corporation to which was attached a 
special pregnancy waiver which provided that the company would 
not be liable should the insured die by reason, directly or indirectly, 
of her pregnancy, and, if she died within a year, the burden of proof 
was to be upon the beneficiaries to show that death was not caused 
by pregnancy, or anything growing out of or connected therewith, 
where the insured died ten days after giving birth to a child, it was 
not error to refuse to charge that the presumption was raised by 
reason of the death of insured that she died from some ailment con- 
nected with her condition, and that plaintiff must prove by a pre- 
ponderance of the evidence that she died from some cause entirely 
disconnected with her condition since the parties did not by their 
contract undertake to create a presumption of fact. They only at- 
tempted to place the burden of proof upon the beneficiary. 

{For other cases, see Insurance, Dec. Dig. § 826.] 


MUTUAL BENEFIT INSURANCE — DIRECTION OF VERDICT. 


Where both parties went to trial upon the assumption that the burden of 
proof rested upon plaintiff to show that the death of deceased was 
not caused directly or indirectly by pregnancy, or anything growing 
out of it or connected therewith, and it was shown by evidence for 
plaintiff that the immediate cause of her death was acute dilatation of 
the heart resulting from over-exertion too soon after childbirth, a 
verdict should have been directed for defendant. 


[For other cases, see Insurance, Dec. Dig. § 825.) 
oe Decision rendered, Dec. 1. 1909. 123. N. Ww. Rep. $42. 
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JOHNSON VS. MODERN BROTHERHOOD OF 
AMERICA.* 


(Supreme Court of Minnesota.) 


BENEFIT INSURANCE—EXTRAHAZARDOUS OCCUPATION. 

The by-laws of a fraternal beneficial insurance association prohibited the 
acceptance as members of persons engaged in extrahazardous em- 
ployments, and provided that, if the certificate holder entered any 
such employment after becoming a member, he might, by filing a 
written waiver of liability because of such increased hazard, continue 
his certificate, except as to injury or death directly traceable to the 
prohibited occupation. Held, that if, after notice and without the fil- 
ing of the written waiver, the association continued to receive and 
retain assessments, the certificate would be continued in force with- 
out amendment. 

[For 7 cases, see Insurance, Cent. Dig. §§ 1907, 1909; Dec. Dig. § 
755: 


*% Decision rendered, Dec. 17,1909. 123 N. W. Rep. 819. 


Oe 


STATE EX REL. MAJOR, ATTY. GEN., VS. GERMAN 
MUT. LIFE INS. CO. ET AL.* 


(Supreme Court of Missouri.) 


CORPORATIONS—EXISTENCE. 


Rev. St. 1855, c. 34, art. 1, § 1, now Rev. St. 1899, § 971 (Ann. St. 1906, p 
862), providing that every corporation has power to have succes- 
sion by its corporate name for the period limited in its charter, and 
when no period is limited, for twenty years, is not applicable to a 
life insurance company created by a special act providing that the 
company shall have perpetual succession, and hence the charter is 
not limited to a period of twenty years from the date of the com- 
pany’s incorporation. 

[For other cases, see Insurance, Dec. Dig. § 32.] 


* Decision rendered, Nov. 29,1909. 123 8S. W. Rep. 19. 


—---——--~- $e @ —_—_—_——_ 


DONOVAN VS. COLONIAL LIFE INS. CO. OF 
AMERICA.* 


(Supreme Court of New York, Appellate Term.) 


OPINION—NONEXPERT WITNESS — PHYSICAL CONDITION 
—CAUSE OF DEATH. 

In an action on a life insurance policy, which was to be void if repre- 
sentations that the insured had never suffered from consumption, 
and that neither of his parents had died of that disease, were either 


* Decision rendered, Dec. 22,1909. 119 N. Y. Sup. 1078. * 
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of them false, questions to plaintiff, who was a sister of the insured, 
as to whether deceased had consumption, and if she knew what her 
mother died of, were questions requiring no expert knowledge, and 
their exclusion was erroneous. 


[For other cases, see Insurance, Cent. Dig. § 1689.] 
Goff, J., dissenting. 


——-—— $e @—______- 


BEHLMER VS. GRAND LODGE OF A. O. U. W. OF 
MINNESOTA.* 


(Supreme Court of Minnesota.) 


PROOF OF DEATH—FILING—TIME. 

Properly construed, the contract provided that no cause of action arose 
until proofs of death were furnished or produced by the beneficiary, 
and such proofs must be furnished within a reasonable time after 
death, according to the circumstances, and not necessarily within the 
statutory limitation from the time of death. 


[For other cases, see Insurance, Cent. Dig. § 1963; Dec. Dig. § 789.] 


BENEFIT CERTIFICATE—DEATH—TIME. 


In assuming that the insured died within one year from the date of his 
disappearance, and in thereafter stopping payment of assessments 
on that account, the beneficiary did not surrender her right to pro- 
duce proofs of death within a reasonable time after such proofs were 
available. 

We find no errors in the court’s instructions to the jury. 

[For other cases, see Insurance, Cent. Dig. § 1963; Dec. Dig. § 780.] 


*% Decision rendered, Dec. 24,1909. 123 N. W. Rep. 1071. 





———— $e @ —__—_-—__ 


MODERN WOODMEN OF AMERICA VS. CRAIGER. 
(No. 6,822.)* 
(Appellate Court of Indiana, Division No 2.) 







SUIT ON BENEFIT CERTIFICATE—DEFENSE OF SUICIDE— 
INSTRUCTIONS. 


In a suit on a benefit insurance certificate, defended on the ground of 
suicide, the evidence of which was circumstantial, the court in- 
structed that, owing to the instinctive love of life, the presumption 
is against suicide, and the burden is therefore on the party assert- 
ing death in such manner to establish the fact, and the evidence 
must be such as to exclude with reasonable certainty any other hy- 
pothesis than that of death by suicide. Held, that the instruction 
was proper, and was not objectionable as imposing a greater burden 
to make out the defense than is required to establish crime, whereas 
in civil cases the defense need only be established by a preponder- 
ance of the evidence. 


[For other cases, see Insurance, Cent. Dig. § 2010; Dec. Dig. § 826.] 
*% Decision rendered, Dec. 15, 1909. 90 N, E. Rep. 84. 
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SUIT ON BENEFIT CERTIFICATE—DEFENSE OF SUICIDE— 
EVIDENCE. 


In a suit on a benefit insurance certificate defended on the ground of 
suicide, evidence held to sustain a verdict for plaintiff. 


ae _ cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 
19. 


KUNSE VS. KNIGHTS OF THE MODERN MACCA- 
BEES. (No. 6,603.)* 


(Appellate Court of Indiana, Division No. 1.) 


MUTUAL BENEFIT INSURANCE—VALIDITY OF BY-LAWS. 


In the absence of a statute to the contrary, a mutual benefit insurance 
association may provide against liability under a policy or member- 
ship certificate if insured should commit suicide, whether sane or in- 
sane, 


[For other cases, see Insurance, Cent. Dig. § 1956; Dec. Dig. § 788.] 
% Decision rendered, Dec. 14,1909. 90 N. E. Rep. 89. 


COHEN VS. JOHN HANCOCK MUT. LIFE INS. 
CO. ET AL.* 


(Supreme Court of New York, Appellate Division, Second Department.) 


CONSTRUCTION OF POLICY—PERSON TO WHOM PAYABLE, 


Defendant issued a policy on the life of plaintiff’s father, by which it 
agreed to pay to executors or administrators, or to the beneficiary 
named, unless settlement shall be made as hereinafter provided, the 
amount named, subject to the conditions that the company may pay 
any claim to any relative by blood of the insured, or to any other 
person in the judgment of said company equitably entitled to the 
same by having incurred expense on behalf of the insured for his 
burial, or for any other purpose, and the receipt of such person 
shall be conclusive evidence that such sum has been properly paid; 
payment upon presentation of the policy and premium receipt book 
to be a discharge to the company. No beneficiary was named in the 
policy; but plaintiff was named as beneficiary in the application, 
which reserved the privilege to change the beneficiary. Insured sub- 
sequently married again, and the premiums being in arrears, the 
policy and receipt book were turned over to the wife, who paid the 
arrears and premiums down to the time of the death of the insured, 
and upon his death she delivered the receipt book, policy, and proof 
of death to the company, and was paid by check, which she indorsed 
to the undertaker who buried deceased. Held, that payment was 
made in compliance with the contract. 


[For other cases, see Insurance, Cent. Dig. § 1461; Dec. Dig § 585.] 
% Decision rendered, Dec. 10,1909. 119 N. Y. Sup. 850. 
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MONAHAN VS. FIDELITY MUT. LIFE INS. CO.* 


(Supreme Court of Illinois.) 


POLICY—CONSTRUCTION. 

The language of an insurance policy, when ambiguous, must be con- 
strued against the insurance company, and hence where a policy pro- 
vided that if the policy should remain in force two years from its 
date, it should, in the event of insured’s death, be incontestable, ex- 
cept for nonpayment of premium, and also provided that the policy 
should not become binding on the insurer until the first payment 
should have been made and the policy delivered if the provisions 
conflict and render the time uncertain from which the two years in 
which the policy might be contested should run, the first clause 
should control. 


[For other cases, see Insurance, Dec. Dig. § 146.] 


FORFEITURE—WAIVER. 


An insurance company could waive payment of the premium due on a 
certain day and accept it on the next day, and where it did so, there 
was no forfeiture because of the delay in payment and no new con- 
tract made between the parties but the old policy remained in force. 


[For i? cases, see Insurance, Cent. Dig. §§ 1056-1070; Dec. Dig. §$ 
302. 


*% Decision rendered, Dec. 22,1909. 90 N. E. Rep. 213. 


HOFFMAN VS. METROPOLITAN LIFE INS. CO.* 
(Supreme Court of New York, Appellate Division, Second Department.) 


ACTIONS—PROOF—CONFORMITY TO PLEADINGS. 


In an action on a life policy, in which plaintiff alleged proof of death 
in accordance with the terms and conditions of the policy, he cannot 
show a waiver of the conditions as to proof of death. 


[For other cases, see Insurance, Dec. Dig. § 645.] 


LIFE POLICIES—ACTIONS—ADMISSION OF EVIDENCE— 
PROOF OF DEATH. 


A life policy provided that it should be void if insured, before its issu- 
ance, had any kidney disease, and required proofs of death to be 
made upon blanks to be furnished by the company and to contain 
the record, evidence, and verdict of the coroner’s inquest, if any. 
In an action on the policy, plaintiff offered in evidence a paper, 
which she testified was given her by the company to fill out, entitled, 
“Statement of Claimant”, and in answer to the (question, “Cause of 
death”, was the words, ‘ ‘See transcript”. This “statement” was ad- 
mitted over an objection that it was incomplete. Thereafter defend- 
ant offered in evidence a certified transcript of the records of the 
deaths reported to the city department of health purporting to be the 
record of the death of a person of insured’s name, and the names of 
whose father and mother were the same as insured’s father and 


% Decision rendered, Dec. 10,1909. 119 N. Y. Sup. 978. 
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mother, such certificate showing that the person named therein died 
of alcoholism and chronic Bright’s disease. Held, that under the 
policy plaintiff should have furnished the record, evidence, and ver- 
dict of the coroner’s inquest, and, the paper offered by plaintiff in 
proof of death being incomplete, the certified transcript of the death 
— poner by defendant was admissible to complete the proof 
of death. 


[For other cases, see Insurance, Dec. Dig. § 659.] 


————— $e @__-——_- 


SLOAN ET AL. V. LOYAL FRATERNAL HOME ASSN.* 
(Kansas City Court of Appeals. Missouri.) 


BENEFICIAL ASSOCIATIONS—ORGANIZATIONS — CERTIFI- 
CATE OF SECRETARY OF STATE—INCORPORATION. 


Rev. St. 18909, §§ 1304, 1395 (Ann. St. 1906, pp. 1103, 1104), provide that, 
to organize a fraternal beneficial association, there must be articles 
of agreement by at least three persons, who must submit the arti- 
cles to the Circuit Court for its approval, the formal decree of which 
shall be attached to the articles of agreement and recorded by the 
recorder of deeds and filed with the Secretary of State, who shall 
issue a certified copy of the articles, which becomes the charter of 
incorporation, and “thereupon” the petitioners, their associates and 
successors, shall be a body corporate, by the corporate name des- 
ignated in the charter, which, together with the articles, shall be 
evidence of the incorporation of the association. Held, that the stat- 
ute makes the certificate of the Secretary of State the final act of 
incorporation; the word “thereupon”, as used, meaning that, upon 
the issuance of the certified copy of the articles with prior certificates 
attached, the association becomes a body corporate. 


[For other cases, see Insurance, Dec. Dig. § 692.] 
[For other definitions, see Words and Phrases, vol. 8, pp. 6953-6955. ] 


BENEFICIAL ASSOCIATIONS—REORGANIZATION—CERTIFI- 
CATE OF SECRETARY OF STATE. 


Defendant was organized as a fraternal beneficiary association under . 
Rev. St. 1809, §§ 1394, 1395 (Ann. St. 1906, pp. 1103, 1104). The Cir- 
cuit Court September 6, 1906, entered the decree of incorporation, 
which, with the articles, was recorded by the recorder of deeds on 
the same day, and filed with the Secretary of State September 8th, 
and that officer issued a certified copy of the articles on November 
30, 1906. Plaintiffs were the beneficiaries of a life certificate issued 
to S. by an association which had abandoned its organization and 
ceased doing business. F., who had been the secretary of the dis- 
organized association, was made secretary of defendant, which was 
organized to continue the business of the former association. S. 
remitted by mail, August 29, 1906, his dues for membership, and, 
in acknowledging receipt of the payment on September 6th, F 
wrote: ‘“You can still continue to send your money to me, as we have 
reorganized, and I am still secretary of your local lodge.” Sep- 
tember 26th, two days before his death, S. sent his dues for October 
to F., who acknowledged receipt by letter after S.’s death. Held, in 
an action on the certificate, that at the time the payments were 
made to F. defendant had not yet come into existence and was 





% Decision rendered, Nov. 15, 1909. Rehearing denied, Dec. 6 1909. 123 8S. W. Rep. 57. 
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without power to accept the deceased beneficiary of the other com- 
pany or to assume the payment of their certificates, since the certi- 
fied copy of the articles of agreement by the Secretary of State was 
the act which brought the corporation into existence, and prior to 
that time it had no power to enter into a prosecution of the business 
for which it was formed, 


[For other cases, see Insurance, Dec. Dig. § 704.] 


MUTUAL BENEFIT INSURANCE — REORGANIZATION —INI- 
TIATION OF MEMBERS. 

Nor was deceased a member of defendant as under the law and rules of 
such associations the benefit certificates are issued only to mem- 
bers of the association under certain prescribed conditions for initia- 
tion. 


[For other cases, see Insurance, Dec. Dig. § 704.] 


MUTUAL BENEFIT INSURANCE — REORGANIZATION—ACTS 
PERFORMED PRIOR TO INCORPORATION. 

Under the facts, defendant was not estopped to deny that deceased was 
a member of the defendant association. 

[For other cases, see Insurance, Dec. Dig. § 704.] 


MUTUAL BENEFIT INSURANCE—REORGANIZATION— RATI- 
FICATION—ACTS OF CORPORATION OFFICERS BEFORE 
INCORPORATION. 


Neither do the facts show that defendant ratified the acts of F. after 
its incorporation. 


[For other cases, see Insurance, Dec. Dig. § 704.] 
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FIRE. 
SUPREME COURT OF NEW YORK. 


SpecraL TERM—NEW YORK COUNTY. 





SAMUEL CASTELL, Plaintiff, 
v8. 


DANIEL WOODCOCK, as ATTORNEY ETC. 
or H. L. Hupson eT at. as UNDER- 
WRITERS DOING BUSINESS AS THE NEW 
YORK INSURANCE ASSOCIATION OF NEW 
YorK, Defendants.* 


PROOFS OF LOSS—WAIVER. 


Where an insurance association did not enter an adjustment in which 
other companies on the risk took part, but agreed with the assured 


to follow the adjustment of one of the companies participating there- 
in, held a waiver of the requirement to serve proofs of loss on the 
nonparticipating company. 


INSURABLE INTEREST—SUFFICIENT ALLEGATION. 
Where a policy of fire insurance is attached to the complaint it states a 


sufficient insurable interest in the absence of any averment that any 
change has taken place. 


Action on a policy of Lloyds fire insurance for loss by fire. 
Demurrer being filed to sufficiency of allegations and complaint, 
a motion was made by the defendant for judgment on the plead- 
ings. Motion denied. 


VAN IDERSTINE, BADGER & BARKER (William Otis Badger, 
Jr., of counsel), for Plaintiff. 

Joun B. Sasine, for Defendant. 

HENDRICK, J. 

Defendant demurred to the complaint and now moves on the 
two pleadings for judgment. Plaintiff makes no objection to 
the practice. The complaint alleges that defendant was and is 
“the general manager of and duly authorized attorney for and 
representing” a Lloyds Insurance Association “with authority to 
issue policies of insurance in the names of said underwriters”, A 
fire occurred on August 15, 1908, five months after the issue of 
the policy. The insured notified defendant of the fire, and on Au- 
gust 28, 1908, he wrote the agents of the insured that “we will 
follow the adjustment of the Home Insurance Company in the 
matter of the loss”. Proofs of loss were not delivered to the de- 


% Decision rendered, Jan. 25,1910. Not yet officially reported. 
VOL. XXXIX.—12. 
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fendant, but they were delivered to the Home Company, which 
adjusted the loss. The complaint alleges that defendant’s share 
of the loss is $1,016.14, for which it demands judgment. De- 
fendant demurs for insufficient facts and assigns for grounds (1) 
that proofs of loss are not alleged to have been delivered to de- 
fendant, and (2) that the complaint does not allege that the in- 
sured had an insurable interest. The delivery of proofs of loss 
within the time stipulated is a condition precedent to a right of 
recovery, and, unless defendant’s consent to “follow the adjust- 
ment of the Home Insurance Company in the matter of the 
loss”, is a satisfaction of that requirement, the demurrer is well 
founded. That consent is not a promise to pay the loss as ad- 
juster, but it is an agreement that an adjustment by defendant 
will not be required. Defendant has not convinced the court 
that proofs of loss have any function, unless a loss is to be ad- 
justed. It looks to me as if defendant delegated the Home In- 
surance Company to adjust the loss and agreed to be bound by 
the adjudication. Delivery of proofs, therefore, to the Home 
Company, for all the purposes of this action, was tantamount to 
a delivery to defendant. The policy of insurance is made a part 
of the complaint, and its statements are deemed to be a part of 
the allegations. It states an insurable interest, and, in the ab- 
sence of any averment that any change has taken place, the in- 
surable interest is presumed to have continued during the five 
months the policy was in force. The complaint also alleges that 
by said fire “the property so insured as aforesaid was damaged, 
and that the fire occurred on the premises where it was at the 
time the policy was issued. It seems to me that under the au- 
thorities defendant’s motion for judgment must be denied. 
Davis vs. Grand Rapids Fire Ins. Co., 15 Misc., 263; Gerhardt 
Realty Co. vs. Northern Assur. Co., 86 Mo. App., 596; Glazer 
vs. Home Ins. Co., 190 N. Y., 6; Robertson vs. N. H. Ins. Co., 
16 Supp., 842; Griffith vs Anchor Fire Ins. Co., 120 N. Y., 90. 
As the manner of presenting the case at Part I is somewhat 
unusual and the motion asks for an interlocutory judgment on 
the demurrer, each party may present a form of decision on no- 
tice with a memorandum as to costs. 
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NOTE BY THE ASSOCIATE EDITOR OF THE INSURANCE 
LAW JOURNAL. 


In this case the insurer desiring not to go to the expense of an 
adjustment, wrote the assured as follows:— 

“Replying to yours of the 18th inst., we beg to advise you that we 
will follow the adjustment of the Home Insurance Company, in the mat- 
ter of the loss under policy 17747, New York Insurance Association, 
issued to New York Central & Hudson River Railway Company.” 

The adjustment took place and the assured drew the proofs of loss 
and filed them within the sixty-day limit with the Home Insurance 
Company, but did not file proofs with the New York Insurance Com- 
pany. 

A long line of cases hold that participation in an adjustment dis- 
penses with the necessity for proofs of loss. O’Reilly vs. Guardian 
Ins. Co., 60 N. Y. 169; Titus vs. Glens Falls Ins. Co., 81 N. Y. 410; Al- 
len vs. Dutchess Ins. Co., 88 N. Y. 530; Gibson vs. L. & L. & G. Ins. 
Co., 159 N. Y. 418; Richard vs. Continental Ins. Co., 83 Mich. 508; 
Brown vs. Preferred Accident, 81 N. Y. Supp. 840; Nugent vs. Rensse- 
laer Ins. Co., 94 N. Y. Supp. 605; Barnum vs. Merchants’ Ins. Co., 97 
N. Y. 188; Smith vs. Glens Falls, 62 N. Y. 85; Todd vs. Union, 74 N. 
Y. Supp. 1062; Vance on Insurance, § 585; Clement on Insurance, p. 
278; Joyce on Insurance, § 3207; May on Insurance, § 485. 

The most recent decision in point is that of Gerhart Realty Co. vs. 
Northern Assur. Co., 86 Mo. App. 596. Here the court reiterated the 
doctrine in the following words:— 

“It may be remarked here that by unconditionally consenting to 
the adjustment the agent (of the insurer) will be considered as having 
waived (as he might do) the formal notice of loss and formal proofs of 
loss.” 

The leading recent case of Glazer vs. Home Ins. Co., 190 N. Y. 6, 
held that the requirement for filing proofs of loss should be most lib- 
erally construed in favor of the assured, and that the investigation of 
the premises by the adjuster was evidence of a waiver of the proofs of 
loss; also the cases of Robertson vs. N. H. Ins. Co., 16 N. Y. Supp. 
842, affirmed in 137 N. Y. 530, and Smith vs. Home Ins. Co., 47 Hun 
30, and O’Brien vs. Prescott, 57 N. Y. Supp. 125. 

The very recent case of American Ins. Co. vs. Dannehower, decided 
by the Supreme Court of Arkansas in 1909, 38 Ins. L. J. 506, is also in 
point. 





170 Insurance Law Journal Vol. 39. [Feb., 1910. 


SUPREME COURT OF OKLAHOMA. 


TAYLOR 
v8. 


INSURANCE CO. OF NORTH AMERICA.* 


POLICY—CONSTRUCTION IN FAVOR OF INSURED. 

If a policy of insurance is susceptible of two constructions, that one is to 
be adopted which is more favorable to the assured. 

{For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146.] 


POLICY—CANCELLATION BY INSURER—RETURN OF UN- 
EARNED PREMIUM. 

The return of the unearned premium is essential to a cancellation by the 
company, where the policy, among other things, provides, “when this 
policy is canceled by this company by giving notice, it shall retain 
only the pro rata premium. 


{For other cases, see Insurance, Cent. Dig. §§ 509 510; Dec. Dig. § 230.] 


POLICY—CANCELLATION BY INSURER—RETURN OF UN- 
EARNED PREMIUM—WAIVER—ACQUIESCENCE IN CAN- 
CELLATION. 

When a local agent for an insurance company, under instructions thereto, 
gives the assured notice of the cancellation of the policy, without 
tendering, or offering to tender, the unearned premium, and neither 
being authorized to make such tender nor seeking a waiver thereof, 
or being authorized thereto, the fact that the assured does not pro- 
test against such cancellation does neither amount to a waiver of 
tender nor consent to such cancellation. 

(a) The local agent being in possession of the policy as bailee for the 
assured, his marking the same “Canceled” and returning same to the 
company without the consent or knowledge of the assured, does 
neither constitute a waiver or estoppel nor a consent or acquies- 
cence. 

[For other cases, see Insurance, Cent. Dig. "sg 506, 511; Dec. Dig. §§ 
230, 234.] 


~ Error from the United States Court for the Northern Dis- 
trict of the Indian Territory; L. F. Parker, Judge. 

Action by William Taylor against the Insurance Company of 
North America. Judgment for defendant, and plaintiff brings 
error. Reversed and remanded. 


DENNIS H. WILSON, PRESTON S. Davis, and T. L. Brown, 
for Plaintiff in Error. 

FULTON, STRINGER & GRANT and BURWELL, CROCKETT & 
Jounson, for Defendant in Error. 


* Syllabus by the Court. 105 Pac. Rep. 354. 
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WILLIAMS, J. 

The agent of the company, in whose possession the insured 
left the policy upon which this action was based, was named 
Comer. On September 26, 1904, Comer met Taylor on the 
streets of Claremore and said to him: ‘The insurance com- 
pany has canceled your policy on your hay.” Taylor asked him 
on what ground, and the agent said: “They did not state.” 
Taylor then said: “Where is my money?” or “How about my 
money I have paid them, if they have canceled it? How about 
my money?” And the agent said: “They did not say anything 
about it.” Taylor rejoined: “I guess I can get my money 
then, if they have canceled it.” The agent, Comer, testified that 
he canceled the policy on September 26, 1904, and on that day 
returned the same to the company. 

It is the contention of counsel for plaintiff in error that the 
company, under the terms of this policy, could not cancel it ex- 
cept that it at some time tendered or returned to him the un- 
earned premium in accordance with what he argues are its 
terms, and on account of the fact that this unearned premium 
was neither returned nor tendered prior to October 9, 1904, 
that this had the effect of keeping alive the policy and render- 
ing the company liable for the Joss. The paragraph of the 
policy relating to cancellation is what is commonly known as 
the “New York standard form”, and reads as follows: “This 
policy shall be canceled at any time at the request of the insured, 
or by the company by giving five days’ notice of such cancel- 
lation. If this policy shall be canceled as hereinbefore pro- 
vided, or become void or cease, the premium having been actu- 
ally paid, the unearned portion shall be returned on surrender 
of this policy or last renewal, this company, retaining the custom- 
ary short rate, except that, when this policy is canceled by this 
company by giving notice, it shall retain only the pro rata pre- 
mium.” The construction of this contract is necessary in order 
to determine whether or not the policy is canceled. If the con- 
struction contended for by the defendant in error is correct, the 
clause was intended to read as follows: “If this policy shall be 
canceled as hereinbefore provided, or become void or cease, the 
premium having been actually paid, the unearned portion shall 
be returned on surrender of this policy or last renewal, this 
company retaining the customary short rate, except that, when 
this policy is canceled by this company by giving notice (on 
surrender of this policy), it shall retain only the pro rata pre- 
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mium.” Without the interpolation of the words “on surrender 
of this policy” in the last clause, there is an ambiguity, and 
there is equal reason for the following interpretation: “If this 
policy shall be canceled (at any time at the request of the in- 
sured), or become void or cease, the premium having been actu- 
ally paid, the unearned portion shall be returned on surrender 
of this policy or last renewal, this company retaining the cus- 
tomary short rate, except that, when this policy is canceled by 
this company by giving notice, it shall retain only the pro rata 
premium.” 

When the policy is canceled by giving “five days’ notice of 
such cancellation”, the company retaining “only the pro rata 
premium”, this cannot be accomplished without a tender, un- 
less the words “on surrender of the policy” are read into said 
clause; and if that was the intention, why repeat the words “by 
giving notice”? If that contention is correct, it should have 
been stated as follows: “This policy shall be canceled at any 
time at the request of the insured, or by the company by giving 
five days’ notice of such cancellation. If this policy shall be 
canceled as hereinbefore provided, or become void or cease, 
the premium having been actually paid, the unearned portion 
shall be returned on surrender of this policy or last renewal, this 
company retaining the customary short rate, except that, when 
this policy is canceled by this company, * * * it shall retain 
only the pro rata premium.” ‘To say the least, the cancellation 
clause is ambiguous, and when we consider that the insurer was 
skilled, not only in the framing, but also the interpretation, of 
such contracts, and that the insured had no part in the framing 
thereof, as well as being unskilled in such interpretation, such 
construction should be adopted as is more favorable to the in- 
sured; and especially is this true when the construction con- 
tended for by the insurer is not only inequitable, but also unjust. 

The contract of insurance here involved, known as the “New 
York standard policy”, was framed by virtue of chapter 488, 
p. 720, of the Laws of New York of 1886, providing for a uni- 
form contract of fire insurance to be used by fire underwriters 
within said state. The clause here under consideration was first 
before the Supreme Court of the state of New York in the case 
of Nitsch vs. American Central Ins. Co., 88 Hun, 614, 31 N. Y. 
Supp. 1131, wherein a tender was construed to be necessary to 
the cancellation of the policy. The judgment of the Supreme 
Court was affirmed by the New York Court of Appeals on 
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March 16, 1897 (152 N. Y. 635, 46 N. E. 1149). Afterward, on 
March 1, 1898, in the case of Tisdell vs. New Hampshire Fire 
Ins. Co., 155 N. Y. 163, 49 N. E. 664, 40 L. R. A. 765 (see, also, 
Id., 11 Misc. Rep. 20, 32 N. Y. Supp. 166), it was again held 
that a tender was a condition precedent to the cancellation of 
such a policy—the opinion being delivered by Mr. Justice Bart- 
lett, concurred in by Justices Haight, Martin, and Vann, Chief 
Justice Parker and Mr. Justice O’Brien dissenting, and Mr. 
Justice Gray being absent. Again, in the case of Buckley vs. 
Ins. Co., 188 N. Y. 399, 81 N. E. 165, 13 L. R. A. (N. S.) 889 
(see, also, Id., 112 App. Div. 451, 98 N. Y. Supp. 622), the 
Court of Appeals, following the Nitsch and Tisdell Cases, said: 
“It is a question of vital importance to the insurer and the in- 
sured as to the precise meaning of the cancellation clause in the 
standard policy. The situation is not a complicated one, and 
the court desires to so construe the clause that its meaning may 
be made clear. If the insurance company desires to cancel, it 
must, as we have held in the cases cited, not only give the no- 
tice required, but accompany it by the payment or tender of the 
pro rata amount of the unearned premium. It cannot legally 
demand of the insured the surrender of the policy and its can- 
cellation until this is done.” The court was unanimous as to 
the foregoing conclusion. At that time Chief Justice Cullen, 
and Justices O’Brien, Haight, Hiscock, Bartlett, Chase, and 
Vann comprised the court. 

In the case of Philadelphia Linen Co. vs. Manhattan Fire Ins. 
Co., 8 Pa. Dist. R. 261, that court, after referring to the Tisdell 
Case, said: “The question which is now before us was then 
passed upon by the Supreme Court of New York upon a policy 
where the language was identically the same as that which has 
been quoted from the defendant’s policy. The majority of the 
court in that case decided that, upon cancellation of the policy 
by the company, it must return or tender the unearned pre- 
mium in order to effect a cancellation. The same conclusion 
seems to have been arrived at by the same court in an earlier 
case, Nitsch vs. American Cent. Ins. Co., reported in 152 N. Y. 
635, 46 N. E. 1149. While these decisions are not binding upon 
the courts of Pennsylvania, they are, of course, entitled to great 
respect. It is, no doubt, eminently proper to hold companies 
and corporations, such as insurance companies, to a strict con- 
struction of their rights as defined in formal contract, which are 
prepared in their own interest and the terms of which the in- 
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sured, as a rule has little or no part in determining. This has 
been the policy of the courts, and has been found by experience 
to be necessary in order to guard the interests of those who are 
in many cases ignorant, and in all cases more or less at the 
mercy of such corporations. The courts of this state have been 
moved by the same policy, and it may be, and we are inclined 
to think, that the attitude which has been taken by our own Su- 
preme Court with reference to provisions not identical with, 
but similar to, those in question, requires us to follow the rul- 
ing which has been made in the state of New York.” 

In the case of Gosch vs. Firemen’s Ins. Co,. 33 Pa. Super. Ct. 
496, the court said: “The plaintiffs, then, having paid the pre- 
mium for the entire term, could the defendant, at its own 
pleasure, effect a complete extinguishment of the insurance 
contract, merely by giving notice of its determination to cancel, 
without at the same time returning or tendering the unearned 
portion of that premium? Where a contract with mutual un- 
dertakings has been entered into by two parties and fully per- 
formed by one of them, we may certainly say, speaking gen- 
erally, that the other party could not successfully invoke the 
aid of any court in an effort to rescind until he had returned or 
tendered the return of any valuable thing he had received by 
reason of the contract. To permit him to retain the benefits 
and at the same time repudiate the burdens of his own agree- 
ment would be highly unconscionable and shocking to our 
sense of natural justice. It would be out of harmony with some 
of the fundamental principles on which our entire system of 
jurisprudence is built. Of course where the right to cancel has 
been expressly reserved in the contract itself, then the extent 
of the right and the conditions upon which it may be exercised 
must be determined by a reference to the contract, rather than 
to principles of general law. Turning, then, to the language of 
the agreement, in which the parties have undertaken to state 
their respective rights and duties if we find it susceptible of two 
constructions one in harmony with, the other in opposition to, 
those general principles already referred to, a sound discretion 
would seem to invite us to accept the former and reject the lat- 
ter, just as, in ascertaining the true meaning of a doubtful clause 
in a will, the courts incline to that construction which would 
vest the estate, rather than leave it contingent, which would 
give the inheritance to the heir rather than to a stranger. Tak- 
ing up, then, the provision of the policy on this subject, and 
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looking at it as a whole, we may confidently say that it contem- 
plates a complete and effective destruction of the contractual 
relation at the instance of either party, and that to accomplish 
this end the party moving must do two distinct and separate 
things; the object in view undeniably being that, when the can- 
cellation shall have been completed, both parties will have been 
restored, as far as possible, to the conditions existing before the 
contractual relation began. If the destruction of this relation 
be begun by the assured, he must give notice to the other party 
and surrender his policy, which proclaims the existence of the 
relation he would now destroy. If begun by the company, it 
must also give notice and repay or tender payment of the un- 
earned premium in its hands. The right reserved to each party 
is but a single one, viz., the right to cancel; and the cancella- 
tion contemplated is not a partial, but a complete one. The ob- 
ligation imposed on the party moving to cancel is, looking 
broadly at the entire contract provision, also single, viz., the 
restoration of the other party, as far as may be, to the situa- 
tion occupied before the contractual relation began. True, this 
involves the performance or tender of performance of another 
act besides the giving of notice; but it does not necessarily fol- 
low that such performance or tender may be totally dissevered 
in time from, and thus rendered wholly independent of, the 
giving of the notice. Such a construction of the policy provi- 
sion, although strongly urged on us by the learned counsel for 
appellant is, at best, a doubtful one. More than this he can 
hardly claim for it, in the light of the fact that it has been de- 
liberately rejected by the courts of last resort of most of our 
sister states. The argument supporting it, as he agrees, has 
been stated, as forcibly as it can be, in the dissenting opinion 
of Chief Justice Parker in Tisdell vs. New Hampshire Fire Ins. 
Co., 155 N. Y. 163, 49 N. E. 664, 40 L. R. A. 765. An examina- 
tion of this opinion seems to show that its conclusions are 
reached rather from a critical analysis of some of the language 
of the policy provision and the order in which its sentences are 
collated than from a broad view of the entire provision and a 
consideration of the nature of the object to be accomplished 
thereby. The following language from the majority opinion 
clearly indicates that the question must now be considered as 
settled in that jurisdiction: ‘The question presented on this 
appeal is no longer an open one in this court. It was decided 
in Nitsch vs. American Central Ins. Co., 152 N. Y. 635, 46 N. E. 
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1149, affirmed in this court without an opinion. In that case, 
as in this one, the question presented was whether the provision 
of the New York standard policy of fire insurance relating to 
the cancellation of a policy at the instance of the company re- 
quires that, in addition to giving the five days’ notice, the com- 
pany must return or tender the unearned premium in order to 
effect a cancellation? The answer was in the affirmative.’ In 
an elaborate discussion of the whole subject, to be found in 
Cooley’s Briefs of Insurance, wherein all of the cases from the 
various jurisdictions are cited and considered, the general rule 
to be drawn from them is thus stated on page 2801: “The gen- 
eral rule is that under such a provision, unless waived, the re- 
payment of such proportion of the premium is essential to a 
valid cancellation, and notice without such repayment or a 
tender of the amount is ineffectual. * * * There must be an 
actual repayment or tender; a mere promise to pay, a request 
to call for the amount due, or notice that the money is subject 
to insured’s order, being insufficient.’ ” 

In 33 Pa. Super. Ct. 505, the court further said: “But we 
cannot regard the question as an open one, because we believe 
it to have been ruled in the case of Baldwin vs. Penna. Fire Ins. 
Co., 206 Pa. 248, 55 Atl. 970. In that case, the suit being on a 
policy similar to the one now under consideration, the company 
in its affidavit of defense set up ‘that the policy in suit had been 
surrendered and returned for cancellation, and actually had been 
canceled on December 8, 1897.’ We have not the record actu- 
ally before us, but take this statement from the paper book of 
the appellant, which we have carefully examined. The trial 
court held that the contract of insurance had never been com- 
pleted, and the policy had never gone into force, and on this 
ground nonsuited the plaintiff. This court affirmed the judg- 
ment for the same reason. But the Supreme Court held that 
the contract had been fully completed, and therefore the policy 
was in force at the time of the fire, unless it had been canceled 
meantime, as the company had alleged. As the case was sent 
back to be retried, the court could not well avoid disposing of 
this important defense, set up by the averment of the affidavit 
quoted, and we think they did it in no uncertain manner. 
Speaking for the court, Mr. Justice Dean, after pointing out 
the character of evidence necessary to show a cancellation at 
the instance of the insured, turns to the question now before us 
and says: “The company gave no notice of its intention to can- 
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cel as required by the contract, nor did it return nor offer to 
return five-sixths of the premium, a preliminary to cancellation 
as the contract required. We can take no other view of the 
evidence than that the contract of indemnity was complete when 
Hatfield and the agent both agreed to it, and the agent, by con- 
sent of Hatfield, retained for the company the unearned pre- 
mium. Was the contract afterward rescinded or canceled by 
the company, or by consent of Foster, the attorney (for the in- 
sured)? The company could cancel it just one way at any time. 
That was by five days’ notice to the representative of the estate 
of its intention to do so and return of five-sixths of the pre- 
mium. It gave no notice and offered to return no premium.’ 
We are earnestly urged by the learned counsel for the appellant 
to regard this clear and emphatic statement of the law, upon 
the very point now under consideration, as merely dictum; but 
we are wholly unable to do so, in the light of the fact that the 
cancellation of the policy was a defense distinctly raised by the 
pleadings, and the further fact that in the judgment entered, in 
which the entire court concurred, we find the following: ‘On 
a retrial it is directed that the law be announced as we have in- 
dicated,’ etc.” 

In the case of Continental Ins. Co. vs. Daniel, 78 S. W. 866, 
25 Ky. Law Rep. 1501, the court said: “The difference be- 
tween the contentions of appellant and appellee is this: The 
appellant contends that the notice and tender must be given 
and made five days preceding the cancellation, which takes ef- 
fect immediately. The appellee contends that the act of can- 
cellation should take place, and notice and tender be given and 
made, and five days after this the cancellation takes effect, and 
the policy is then no longer in force. The lower court took ap- 
pellee’s view of the matter, and we are not prepared to say that 
the court erred. This provision of the policy is somewhat am- 
biguous. This court has repeatedly decided in such cases that 
the policy should be construed most strongly against the com- 
pany as it prepared it. This language of the policy seems to 
support the construction contended for by appellee to wit: 
‘This policy shall be canceled at any time * * * by the com- 
pany by giving five days’ notice of such cancellation. * * *’ 
This seems to imply that the act of cancellation precedes the 
notice; but the cancellation is not to take effect until five days 
after the giving of the notice of the a and the tender 
of the premium.” 
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In the case of Chrisman & Sawyer Banking Co. vs. Hartford 
Fire Ins. Co., 75 Mo. App. 310, that court said :— 

“In the rescission of a contract by one party, it is a neces- 
sary condition precedent to such rescission to place the other 
party in statu quo—to restore to him whatever may belong to 
him by reason of bringing the contract to an end. This is the 
general rule as applied to all cases of contract. And within this 
rule it has been repeatedly held that before an insurance com- 
pany can make an effective cancellation it must return or ten- 
der the unearned premium. * * * In this case no attempt 
was made to do so. No effort was made to ascertain what the 
unearned premium was, and certainly it will not be pretended 
that the president of the woollen mill released his claim for that. 
But it is said that this particular policy provided that the un- 
earned premium was to be returned ‘on the surrender of the 
policy’. And, as the policy was not surrendered, it was not 
necessary to return the premium. We think the return of the 
premium and the surrender of the policy, under the terms of the 
contract, were concurrent acts; that neither could be demanded 
without the other. But as defendant was the party seeking can- 
cellation it was its duty first to have tendered the unearned pre- 
mium on a surrender of the policy. It then would have done 
all that the contract required it to do in order to place the as- 
sured in statu quo.” 

In the case of Hartford Fire Ins. Co. vs. Cameron, 18 Tex. 
Civ. App. 237, 45 S. W. 158, the court said: “We think that 
the cancellation clause, taken as a whole, means that, when 
the company elects to cancel the policy, it must, upon giving 
notice of such intention, at the same time return or tender to 
the insured or his agent the unearned portion of the premium. 
The latter part of the clause, by providing that the company, in 
such cases, ‘shall retain only the pro rata premium’, clearly im- 
plies that the other portion shall be returned; and, while it does 
not in turn declare when the return shall be made, it would be 
unreasonable and unjust to allow it to cancel its obligation and 
retain the consideration upon which it was based. It would be 
equally as unjust and inequitable to require the insured ‘to 
dance attendance at the place of business of an insurance com- 
pany, and await their pleasure’, and probably be put to his ac- 
tion to recover the little sum due him, the cost of which might 
be greater than the sum due.” 

In the case of Hartford Fire Ins. Co. vs. McKenzie, 70 IIl. 
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App. 615, the court for the Second District, in construing an 
identical contract, said: “Where the company seeks to cancel 
the contract under such stipulation as is above set out, the in- 
sured does not have to tender his policy, in order to entitle him 
to receive back the unearned premium; but it is for the eom- 
pany desiring cancellation to seek the assured and tender the 
money to him, and till it does so the cancellation has not been 
effected.” See, also, Peterson vs. Hartford Fire Ins. Co., 87 
Ill. App. 567; Hartford Fire Ins. Co. vs. Tewes, 132 Ill. App. 
321; Williamson vs. Warfield-Pratt-Howell Co., 136 Ill. App. 
168; Mississippi Valley Ins. Co. vs. Bermond, 45 Ill. App. 22; 
Hamburg-Bremen Fire Ins. Co. vs. Browning, 102 Va. 890, 48 
S. E. 2; 2 Clement on Insurance, p. 405. 

In the case of Mississippi Fire Ass’n vs. Dobbins, 81 Miss. 
630, 33 South. 506, the same character of contract is construed, 
and the court, going further, holds that, even in case the con- 
tract becomes void, before the company can defend, it must 
tender and pay over to the insured the unearned portion of the 
premium. 

The authorities holding to the contrary are as follows: 
Schwarzchild & Sulzberger Co. vs. Phoenix Ins. Co. of Hart- 
ford, 124 Fed. 52, 59 C. C. A. 572; Id. (C. C.) 115 Fed. 653; El 
Paso Reduction Co. vs. Hartford Ins. Co. (C. C.) 121 Fed. 937; 
Davidson vs. German Ins. Co., 74 N. J. Law, 487, 65 Atl. 996, 
13 L. R. A. (N. S.) 884; Ins. Co. vs. Brecheisen, 50 Ohio St. 
542, 35 N. E. 53; Newark Fire Ins. Co. vs. Sammons et al., 11 
Ill, App. 230. 

Such policy being framed by virtue of the laws of New 
York, and the highest court of that state having interpreted 
same, such construction should be of most persuasive influence, 
if not binding with us, especially when supported by the weight 
of authority. Equitable Life Assur. Soc. vs. Brown, 213 U. S. 
25, 29 Sup. Ct. 404, 53 L. Ed. 682. Hence we hold that the 
policy was not canceled; no tender having been timely made. 

2. It is further insisted that the assured consented as a mat- 
ter of law that the contract of insurance should be canceled. 
We do not so conclude from the evidence. Hartford Fire Ins. 
Co. vs. Tewes, 132 Ill. App. 321. 

3. As to the question of forfeiture on account of the alleged 
incumbrance, that was a question for the jury; there being a 
conflict in the evidence thereon. The fact that a mortgage may 
have been made thereon and filed of record, and not canceled of 
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record, was not conclusive. It was competent to show the 
mortgage security had been changed or substituted, or that the 
debt had been extinguished by renewal and taking other secur- 
ity or payment. All these questions were for the determination 
of the jury. 

The case is reversed and remanded, with instructions to grant 
a new trial. 

Kane, C. J., and Turner, J., concur. 


Dunn, J. (dissenting). 

With the reasoning and conclusion of the majority opinion I 
am unable to agree. Our duty in the case is to construe a para- 
graph of a contract which to my mind is couched in simple, 
straightforward language, the meaning of which is as unclouded 
and clear as it is possible to be made by the use of English 
language, and to my mind the construction which this and some 
other courts have placed upon it is a perversion of the actual 
intention of the parties, as indicated therein. This criticism is 
accentuated when we find that those who draw a different con- 
clusion than that imported by the simple language used have 
given as grounds reasons at variance with each other and have 
arrived at the conclusion reached by different routes. The ques- 
tion is, as is seen, whether or not an insurance company may 
cancel a policy which it has issued on the contract, on simple 
notice, without either returning or tendering the unearned pre- 
mium received. One court (New York Superior Court, Tisdell 
vs. New Hampshire Fire Ins. Co., 11 Misc. Rep. 20, 832 N. Y. 
Supp. 166) says, in coming to the affirmative conclusion on this 
proposition, that although it is not within the language, yet it is 
to be implied; another (Court of Appeals of Kentucky, Con- 
tinental Ins. Co. vs. Daniel, 78 S. W. 866, 25 Ky. Law Rep. 
1501), that the provision is somewhat ambiguous and should be 
construed most strongly against the insurer; another (Court 
of Appeals of Missouri, Chrisman & Sawyer Banking Co. vs. 
Hartford Fire Ins. Co., 75 Mo. App. 310), that a contract cannot 
be brought to an end by one party, except by placing the other 
party in statu quo; while another court (Pennsylvania Su- 
perior Court,, Gosch vs. Firemen’s Ins. Co., 33 Pa. Super. Ct. 
496) finds its justification in the theory that to support the terms 
of the contract would be to permit the insurance company to 
retain the benefits and at the same time repudiate the burdens 
of its agreement, which would be highly unconscionable and 
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shocking to its (the court’s) sense of natural justice. The New 
York Court of Appeals (Tisdell vs. New Hampshire Fire Ins. 
Co., 155 N. Y. 163, 49 N. E. 664, 40 L. R. A. 765) justifies itself 
by ignoring and refraining from any discussion of the terms of 
the contract, and asserting that the question is no longer an 
open one in that court; while the majority opinion of this court 
is based upon the propositions that the contract is ambiguous, 
and the construction contended for by the insurer is inequitable 
and unjust, and that the weight of authority supports its con- 
clusion. 


If the question before us was whether the contract was one 
we would recommend an insurer to enter into, or whether it 
would in all cases work out in an equitable and just manner be- 
tween the parties, I might be able to at least concur in the con- 
clusion reached; but this not being so, and believing as I do 
that courts have no power to make contracts for people, and 
that their duty begins and ends with their construction (Lewis 
vs. Commissioners of Bourbon County, 12 Kan. 186; Baltimore 
vs. Baltimore & Ohio R. R. Co., 10 Wall. 543, 19 L. Ed. 1048), 
I am constrained to dissent. ‘I yield to none in possessing a 
sincere regard for the administration of equal and exact justice 
between men, and it appeals to me, equally with the majority of 
this court, that on the cancellation of this contract and a relief 
of its liability the insurance company should in good faith re- 
turn to its customers the unearned money which it has received. 
But this was a proposition which addressed itself to the Legisla- 
ture, providing for this contract, and the parties entering into 
it. The parties, being competent, in the absence of fraud, acci- 
dent, or mistake, should be reciprocally bound by its terms. 
The rule which I here invoke finds expression in the language of 
Mr. Justice Davis of the Supreme Court of the United States in 
the case of Baltimore vs. Baltimore & Ohio R. R. Co., 10 Wall. 
543, 19 L. Ed. 1043, 1045, as follows: “It is always competent 
for parties capable of entering into a business arrangement to 
fix the terms of it, and to declare what shall be their respective 
rights and liabilities under it. If the court can in any case see 
that this has been done, it is required to give effect to the con- 
tract which the parties chose to make for themselves, although, 
in the absence of a special agreement on the subject, the rule to 
determine the rights of the parties might be different.” To the 
same effect, see the cases of Calderon vs. Atlas Steamship Co., 
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170 U. S. 272, 18 Sup. Ct. 588, 42 L. Ed. 1083; Doe vs. Consi- 
dine, 6 Wall. 458, 18 L. Ed. 869. 

The law of rescission is the same the world around. The 
sense of common justice implanted in the bosom of every being 
prompts him to know that in the absence of a contract, if he 
desires to rescind an agreement with a fellow man, he should 
respond to the doctrine of the Golden Rule by doing even unto 
an adversary as he would that he should be done by. But par- 
ties, entering into an agreement within the limits of public 
policy or the written law, have the right to say under what terms 
their relationship shall cease, and if they deliberately agree, in 
event of a conclusion or termination of the contractual relation, 
what disposition shall be made of money or property entering 
into it, no court has the power to say that they shall not do so. 
Our statute, which is merely a declaration of the common-law, 
recognizes that which I have here asserted under the chapter 
on Contracts (section 98, art. 5, c. 15, par. 827, Wilson’s Rev. 
& Ann. St. 1903), wherein it provides that rescission may be 
accomplished by the restoration to the other party of every- 
thing of value which he has received under the contract, ex- 
cept “when not effected by consent”. Thus it will be seen that 
with the terms under which the parties may relieve themselves 
of the contract voluntarily entered into a court has naught to 
do. 

The policy here in question was prepared in accordance with 
the statutes of New York passed in the year 1886. Prior to 
that time the Court of Appeals of New York had in the cases 
of Van Valkenburgh vs. Lenox Fire Ins. Co. 51 N. Y. 465, and 
Griffey et al. vs. New York Central Ins. Co., 100 N. Y. 417, 3 
N. E. 309, 53 Am. Rep. 202, held under the terms of the poli- 
cies then before it, which provided for cancellation on the part 
of the company by “giving notice to that effect and refunding a 
ratable proportion of the premium for the unexpired term of 
this policy”, that “where a policy of fire insurance reserves to 
the underwriter the right to terminate the insurance on giving 
notice to that effect and refunding a ratable proportion of the 
premiums for the unexpired term, to cancel the contract it is 
requisite, first, that notice should be given to the assured that 
the insurance is terminated, not that it will be at a future day; 
second, that the amount to be returned should be paid or 
tendered to the assured. He must be sought out and tender 
made. Holding it subject to his call is insufficient. The under- 
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writer must be certain, also that the whole ‘ratable proportion’ 
is refunded. This is a condition precedent, and payment of a 
less sum does not terminate the insurance.” Van Valkenburgh 
vs. Lenox Fire Ins. Co., supra. The case of Griffey et al. vs. 
New York Central Ins. Co., supra, following this case was de- 
cided in 1885. The year following, or in 1886, the Legislature 
of New York provided (Laws 1886, p. 720, c. 488; Gen. Laws 
1893, c. 38) for the issuance of a uniform policy by the insurance 
companies of that state, under the terms of which the policy in 
question in this case was written. 

It will be noticed, on comparison, that a very material change 
was made in the terms of this paragraph, which is noticed by Mr. 
Clement in his work on Fire Insurance (volume 2, p. 405, rule 
8), referred to in the majority opinion, and of this section of the 
policy, and of the necessity for a return or tender. of the pre- 
mium in order to effect a cancellation, he says: ‘“Notwithstand- 
ing the change in the language of the standard form, cancella- 
tion cannot be made effective by mere notice, when premium 
has been paid. In addition to the notice required, the insurance 
company is bound to seek out the insured and return or tender 
to him the whole amount of the unearned premium.” In sup- 
port of this rule there “are a great number of authorities cited, 
most of which we have examined, and nearly all of which are 
not in point on the question before us. This author’s astonish- 
ment that the change in the language in the new contract from 
that in contracts which had received a settled construction 
should have resulted in no change of meaning is manifested by 
the use of the word with which he begins the rule, “notwith- 
standing”. And, indeed, may he well have been astonished; 
for it is the uniform rule of construction, observed by all courts, 
that “when any statute is revised, or one act framed from an- 
other, some parts being omitted, the parts omitted are not to 
be revived by construction, but are to be considered as annulled. 
To hold otherwise would be to impute to the Legislature gross 
carelessness or ignorance, which is altogether inadmissible.” 
Ellis vs. Paige et al., 1 Pick. (Mass.) 48. This well-recognized 
and uniform rule receives the sanction in many authorities. 
Endlich on Interpretation of Statutes, §§ 382,384; United States 
vs. Bennett, Fed. Cas. No. 14,570; Oxford vs. Frank et al., 30 
Tex. Civ. App. 343; 70 S. W. 426; Pingree vs. Snell, 42 Me. 
53; Ex parte Coombs, alias Shirley, 38 Tex. Cr. R. 648, 44 S. 


VoL, XXXIX.—13. 
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W. 854; Bartlett et al. vs. King, 12 Mass. 537, 545, 7 Am. Dec. 
99; Rich vs. Keyser, 54 Pa. 86. 

While, no doubt, the rule of the foregoing cases will not ap- 
ply with its full force in the present instance, yet to my mind it is 
at least strongly persuasive. Of it Mr. Chief Justice Parker 
says, in his dissenting opinion in the Tisdell Case, supra, that 
“now, after these decisions were made (the Van Valkenburgh 
and Griffey Cases, supra), the cancellation clause of the present 
policy was prepared, and it does not seem to be an intemperate 
use of -the imagination to draw the inference that it was pre- 
pared in view of the decision to which I have referred, and to 
meet them by establishing a contract which should make can- 
cellation by the company less difficult.” In the case of Oxford 
vs. Frank et al., supra, Chief Justice Conner, of the Court of 
Civil Appeals of the Second District of Texas, in the discussion 
of this proposition, said: ‘‘‘We may concede that a repeal of a 
statute by implication is not favored by law. But where a new 
statute is passed, which is declared in terms to be a substitute 
for the old, and which embraces the whole subject-matter, those 
parts of the old statute which are left out in the new are repealed 
and annulled. We must presume that such a statute was made 
for some purpose, and that purpose myst necessarily be either 
the addition of some provision not in the old, or the repeal of 
something that is in it, or for both purposes. When, therefore, an 
important provision in the old statute is omitted from the new 
(which was intended as a substitute for the old), we must pre- 
sume that the Legislature intended to repeal it, or that they 
were guilty of gross carelessness or ignorance, which is alto- 
gether inadmissible.’ See, also, Stewart vs. Kahn, 11 Wall. 502, 
20 L. Ed. 176, in which the Supreme Court of the United States 
say: ‘It is a rule of law that where a revising statute, or one 
enacted for another, omits provisions contained in the original 
act, the parts omitted can not be kept in force by construction, 
but are annulled.’”” To the same effect is the language of Chief 
Justice Woodward of the Supreme Court of Pennsylvania in the 
case of Rich vs. Keyser, supra: “Herein the act of 1863 plainly 
differs from that of 1772. Was the discrepancy accidental or 
intentional? The Legislature of 1863 must be presumed to have 
known what the language of the act of 1772 was, and what judi- 
cial construction had been placed upon it. Then, knowing this, 
and yet not following it, but substituting for it different lan- 
guage, did they not mean that we should construe their lan- 





Fire. ] Taylor vs. Ins. Co. of North America. 185 


guage according to its ordinary import? I see no other ground 
for judicial construction to rest upon. Indeed, the words of a 
statute, when unambiguous, are the true guide to the legislative 
will. That they differ from the words of a prior statute on the 
same subject is an intimation that they are to have a different, 
and not the same construction; for it is as legitimate a use of 
the legislative power to alter prior statutes as to displace the 
common law.” 

The language of the cancellation clause of the policy, which 
existed in New York, and which had received a construction at 
the hands of the Court of Appeals, as is seen in the Van Valken- 
burgh and Griffey Cases, was, as is quoted in the opinion of the 
latter case, by “notice and by refunding a ratable proportion of 
the premium for the unexpired time.” This language had re- 
ceived a specific judicial construction, and it was the law of that 
state, and, indeed, it is the declared law of practically every 
state in the Union under a contract with such language. See note 
to case of Davison vs. German Ins. Co., 74 N. J. Law, 487, 65 
Atl. 996, 13 L. R. A. (N. S.) 884, 12 Am. & Eng. Ann. Cas. 1065. 
The opinion in the Griffey Case, supra, was delivered, as we 
have seen, in 1885. The year following the Legislature of New 
York provided for a uniform policy, and, with the terms of this 
Griffey policy before it, deliberately left out of the section pro- 
viding for cancellation by notice the language relating to the 
refunding of the premium, which was to take place with the no- 
tice in order to effect cancellation, and passed in its place and 
stead a measure providing for a policy with the language of the 
cancellation clause such as we have before us. Now, I submit 
the reasoning of the high courts to which I have referred above, 
applied to a revising statute enacted for another, ought not to 
be ignored under the circumstances we find here. The reason- 
ing is in point in principle, if not in precise fact, unless we say 
the Legislature could not be held to have been acquainted with 
the decisions of its own high court on the subject. 

Now, let us look at the terms contained in this contract, and 
see if there exists even a remote ambiguity. It naturally divides: 
itself into three parts, which make three separate and distinct 
provisions for three separate and distinct contingencies. They 
are as follows: First: ‘This policy shall be canceled at any time 
at the request of the insured, or by the company by giving five 
days’ notice of such cancellation.” Second: “If this policy shall 
be canceled as hereinbefore provided, or become void or cease, 
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the premium having been actually paid, the unearned portion 
shall be returned on surrender of this policy or last renewal, this 
company retaining the customary short rate.” Third: “Except 
that, when this policy is canceled by this company by giving no- 
tice, it shall retain only the pro rata premium.” These three 
sections, read separately or together, carry their own interpreta- 
tion with them. The first sentence is complete in every particu- 
lar. It takes the place and is the substitute for the old provision 
that the policy could be canceled by giving notice and re- 
funding the premium, and provides clearly that either party may 
cancel on notice alone. The second section says that, after the 
policy is canceled as provided in the first sentence (“hereinbefore 
provided” is the language used), if the premium has been paid, 
the unearned portion shall be returned on the surrender of the 
policy, and the portion which the company shall retain shall be 
the customary short rate. The third subdivision contains the 
proviso that where the policy is canceled by the company, on 
notice, it shall not retain the short rate, but that it shall retain 
the pro rata premium only. 

There is to my mind no room for any alleged ambiguity about 
the paragraph, and it is a strained and unnatural construction, 
and that only, which can render such simple language, conveying 
ideas so naturally related and in such normal sequence, indefi- 
nite or uncertain. The paragraph states three different times, 
as plainly as language can fix it, that the policy may be canceled 
on notice alone. It is in the first subdivision, in the second, and 
in the third. Without either of the other subdivisions, no one 
could controvert that the proviso of the first was for cancellation 
on notice. The second subdivision provides, then, that if this 
policy shall be canceled as “hereinbefore” provided; and the 
third subdivision provides that “when this policy is canceled by 
this company by giving notice”. “Hereinbefore’—if there was 
ambiguity or uncertainty in any particular paragraph, this word 
alone would eliminate it. It has a settled meaning. Webster’s 
definition is: “In the preceding part of this (writing, document, 
speech, and the like).” The Century Dictionary and Cyclopedia 
defines it: “Before in this (statement, narrative, or document) ; 
referring to something already named or described.” And 
Words and Phrases, vol. 4, p. 3283, gives numerous definitions 
by the courts, all in accord with those of the lexicographers. So 
that, it is not the terms of the policy hereinafter provided under 
which the policy might be canceled, but the repayment of the 
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premium depends upon the conditions under which the policy is 
“canceled as hereinbefore provided”. Unless, then, the word 
“hereinbefore” can be forced to mean “hereinafter”, this policy 
was subject to cancellation by notice alone. What the forego- 
ing analysis of the paragraph lacks in carrying conviction, no 
amount of argument on my part can supply. 

I incline to the view that the most weighty consideration mov- 
ing this and some of the other courts in the more recent deci- 
sions to hold as they have done in this matter has been due to 
the belief that the weight of authority justified it. I assert, how- 
ever, that the true weight of authority of those cases where the 
actual terms of the contract have been really and rationally con- 
sidered do not support the majority opinion, but the doctrine 
which is here insisted on. However, be that as it may, it is not 
of so great consequence what the weight of authority holds on 
any proposition as it is where the weight of reason lies. An 
opinion is no authority, except it be based on reason, and an 
increase in the number of opinions without reason is but an in- 
crease of error. The authorities presented in the majority opin- 
ion of the court have been examined with care and detail, and 
they may be logically divided into three parts: First, those in 
which the holding is dictum; second, those in which the discus- 
sion is illogical; and, third, where there is no discussion what- 
soever. The holding in the majority of cases is unalloyed dictum. 
The question decided was not involved in the case, and hence 
lacks the force of an adjudication. Rush vs. French, 1 Ariz. 99, 
25 Pac. 816; State vs. Clarke, 3 Nev. 566, 672; Carroll vs. 
Lessee of Carroll et al., 16 How. 275, 14 L. Ed. 936, 941; Words 
and Phrases, vol. 3, p. 2051. Of the authorities quoted from and 
relied upon by the court, whose holding is dictum, I notice the 
following :— 

Hartford Fire Ins. Co. vs. McKenzie, 70 Ill. App. 615. In 
this case the notice delivered the assured of the cancellation of 
the policy was not received until the day after the fire, and 
hence, of course, the tender or return of the premium could not 
be involved. 

In the case of Williamson et al. vs. Warfield-Pratt-Howell Co., 
136 Ill. App. 168, 185, the court in the consideration thereof 
states specifically in reference to the cancellation that it does 
not find it necessary to consider, for “there is no cancellation 
provision relied upon. The cancellation claimed is an implied 
one, and we fail to recognize the implication”. Neither does the 
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case disclose that it presents the same or a similar policy to the 
one relied on in the case at bar. 


The case of Peterson vs. Hartford Fire Ins. Co., 87 Ill. App. 
567, was likewise a case where the notice was not delivered to 
the insured until after the fire. The court, in the consideration 
of the case, says: “There is no pretense that the five days’ no- 
tice of intended cancellation was given by the company.” 

The case of Hartford Fire Ins. Co. vs. Tewes, 132 Ill. App. 
321, was likewise a case where there was no notice given the in- 
sured, and hence any holding on the question involved in this 
case would be no more than dictum. 


The case of Mississippi Valley Manufacturers’ Mutual Ins. Co. 
vs. Bermond, 45 Ill. App. 22, does not show that the policy in- 
volved was similar to the one in the case at bar, and the ques- 
tion therein involved is not the same as in this case, as no pre- 
mium in that case had been paid, and a provision of the policy 
denied its force until the premium was paid. 

In the case of Baldwin vs. Pennsylvania Fire Ins. Co., 206 Pa. 
248, 55 Atl. 970, the court in the opinion says the company gave 
no notice of its intention to cancel as required by its contract, 
nor did it return or offer to return five-sixths of the premium. 

The case of Hamburg-Bremen Ins. Co. vs. Browning, 102 Va. 
890, 48 S. E. 2, decides no question involved in the case at bar. 
The insured had been given notice of cancellation and had no 
credit with the company at the time of the notice. Six months 
thereafter loss occurred, and he sued to recover, which was de- 
nied him. The court says: “The fire did not occur for more 
than six months after the cancellation notice, at which time the 
policy sued on had long since lapsed by the nonpayment of pre- 
mium.” 

The case of Mississippi Fire Ass’n vs. Dobbins, 81 Miss. 630, 
33 South. 506, is a case where, under the terms of the policy, it 
was void at the time the fire occurred by reason of the violation 
of the terms of the contract of insurance by the assured taking 
out additional insurance. No premium had been paid at the 
time of the fire, but was paid the day after the fire. The court 
holds that the policy was void, but by reason of the fact that the 
company retained the premium paid under the circumstances 
mentioned held it liable on the void contract. Richards, in his 
work on Insurance, utters the mild criticism on this case that it 
“seems to have gone to vet greater extremes in favor of the in- 
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sured.” No question of notice under the paragraph before us 
was before that court. 

The case of Chrisman & Sawyer Banking Co. vs. Hartford 
Fire Ins. Co., 75 Mo. App. 310, likewise did not present for the 
consideration of the court the question we have before us, and 
its holding on it was dictum. The defendant, before the fire oc- 
curred, directed the agent to suggest to the insured that it would 
have to take up the policy, and the court, in passing upon the 
situation presented, says that the policy was not canceled, and 
that there was no notice of cancellation; that what was done 
“was but the bare beginning of an effort which, if proceeded 
with, would lead to cancellation, if nothing intervened to prevent 
it.” This case is cited by Mr. Richards in his work on Insur- 
ance as sustaining the majority opinion of this court, and is criti- 
cised by that author by the statement that the reasoning con- 
tained in the case does not lead to the result. 

In the case of Continental Ins. Co. vs. Daniel, supra, decided 
in 1904, six years after the decision of the Tisdell Case, and after 
numerous other cases on this subject had been written by the 
courts of the United States, the court renders its opinion with- 
out noticing either or any of these cases, or any text of any 
author whatsoever. The court in that case makes such a mani- 
fest distortion of the language of this section of the policy that 
it finds no sanction in the expression of any court before it was 
written, and no court has followed it since. Of this case Mr. 
Vance, in his work on Insurance, at section 183, says the con- 
struction therein made “seems to stretch the language of the 
condition almost beyond recognition”. Yet even in that case, 
under the instructions of the court and the findings of the jury 
on the controverted questions as to the notice and tender, the 
question here presented was not before the Court of Appeals 
for determination, and its holding is dictum, because the fire oc- 
curred within five days after the notice was given, and even had 
the company given the notice and paid the money, and the in- 
sured had accepted it and delivered his policy to the company, 
the company would have been liable, as the policy under the 
terms would remain in force five days after all of these things 
had taken place. : 

The elimination of the foregoing cases relied upon by the 
court, on the ground that the holding is dictum, leaves the fol- 
lowing: Hartford Fire Ins. Co. vs. Cameron, 18 Tex. Civ. App. 
237, 241, 45 S. W. 158, Gosch vs. Firemen’s Ins. Co., 33 Pa 
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Super. Ct. 496, Philadelphia Linen Co. vs. Manhattan Fire Ins. 
Co. of New York, 8 Pa. Dist. R. 261, and the New York cases, 
beginning with the case of Tisdell vs. New Hampshire Fire Ins. 
Co., 11 Misc. Rep. 20, 32 N. Y. Supp. 166, and the same case 
on appeal in the Court of Appeals, 155 N. Y. 163, 49 N. E. 664, 
40 L. R. A. 765, and the case of Buckley vs. Citizens’ Ins. Co. of 
Missouri, 188 N. Y. 399, 81 N. E. 165, 18 L. R. A. (N. S.) 889. 
The Pennsylvania courts predicated their conclusion largely 
upon the fact that the Court of Appeals of New York in the Tis- 
dell Case had held that the question was not an open one in that 
state, saying that, “while these decisions are not binding upon 
the courts of Pennsylvania, they are, of course, entitled to great 
respect” (Philadelphia Linen Co. vs. Manhattan Fire Ins. Co. of 
New York, supra), and, upon the proposition in the Gosch Case 
that to permit one party to “retain the benefits and at the same 
time repudiate the burdens of his own agreement would be 
highly unconscionable and shocking to our sense of natural 
justice”, and that “it would be out of harmony with some of the 
fundamental principles on which our entire system of jurispru- 
dence is built”, thereby to my mind injecting into the case a 
proposition misleading to the court, and not germane to the sub- 
ject, ignoring the contract before it for construction and the rule 
laid down by the Supreme Court of the United States in the case 
of Baltimore vs. Baltimore & Ohio R. R. Co., supra, that it is 
competent for parties entering into a business arrangement to 
fix the terms of it, declaring what shall be their respective rights 
and liabilities, and that courts are required to give effect to the 
contract which the parties chose to make for themselves. The 
error into which this court fell was practically the same one 
made by the court in the Hartford Fire Ins. Co. vs. Cameron 
Case, supra. This court, however, has frankly acknowledged 
that the cases which it cited arose on policies in which the terms 
of the cancellation clause clearly placed the right to cancel on 
the giving of notice and the returning of the unearned portion 
of the premium, and recognized that the first part of the clause 
under consideration indicated that the right to cancel was based 
upon the giving of the five days’ notice alone, but said the dif- 
ference is only a verbal one. 

After the adoption of the uniform policy law by the state of 
New York, this section first came before the courts of that state 
for construction in the case of Nitsch vs. American Central Ins. 
Co., 152 N. Y., 635, 46 N. E. 1149, on December 15, 1894, which 
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was decided without an opinion. The next case in which it 
arose was in the case of Tisdell vs. New Hampshire Fire Ins. 
Co., decided in January, 1895, the report of which in the lower 
court is contained in 11 Misc. Rep. 20, 32 N. Y. Supp. 166. In 
this case the court followed the Nitsch Case, and based its con- 
clusion, as we have heretofore noted, upon the proposition that, 
although the provision does not in express terms require a ten- 
der or repayment of the premium, the condition is to be im- 
plied, and there is no discussion of the actual terms of the con- 
tract. On appeal this case is found reported in 155 N. Y. 168, 
49 N. E. 664, 40 L. R. A. 765, and here again the Court of Ap- 
peals of New York passes the question by without discussion, 
with the simple statement that it is no longer an open question 
in that court. The question was again before the Court of Ap- 
peals of New York in the case of Buckley vs. Citizens’ Ins. Co., 
188 N. Y. 399, 81 N. E. 165, 18 L. R. A. (N. S.) 889, and was 
decided upon the authority of the Nitsch and Tisdell Cases, but 
without discussion of the underlying reasons. ‘The point is 
made that the court was unanimous; but I apprehend judges 
frequently concur in subsequent opinions, even though dissent- 
ing in the one originally rendered. 

The case of Equitable Life Assur. Society vs. Brown, 213 U. 
S. 25, 29 Sup. Ct. 404, 53 L. Ed. 682, is not applicable; for in 
that case the contract was a New York contract, executed and 
to be carried out therein, and as to its meaning and construction 
it was held that the holding of the highest court of that state 
would be of most persuasive influence, even if not of binding 
force, in the absence of any Federal question, while in the case 
at bar the contract provides that it would not be valid until 
countersigned by the local agent. In addition to this it was not 
to be carried out in New York, nor in any of the other states 
which have held on the subject, but was to be carried out in the 
Indian Territory. Where these conditions exist, the place of 
the local agent, that being the place where the last act necessary 
to complete the contract was done, is ordinarily construed the 
place of the contract, and some courts hold it conclusively so. 
Section 92, Richards on Insurance; Coverdale et al. vs. Royal 
Arcanum, 193 Ill. 91, 61 N. E. 915; Born vs. Home Ins. Co., 120 
Iowa, 299, 94 N. W. 849; Meyer vs. Supreme Lodge, Knights of 
Pythias, 178 N. Y. 63, 70 N. E. 111, 64 L. R. A. 839. So the 
New York cases can be no more than persuasive; and, as they 
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do not discuss the question, their holding could hardly be said 
to be this. 

In the Tisdell Case, the learned jurist, Chief Justice Parker, 
rendered a most vigorous dissent, which met the concurrence of 
Mr. Justice O’Brien, in which the actual terms of the policy were 
thoroughly and fully discussed, and which in my judgment is so 
clear that it ought to carry the conviction that the language used 
is not susceptible to the construction placed upon it in the ma- 
jority opinion. This dissenting opinion, in so far as it discussed 
the actual terms of the paragraph of the policy here under con- 
sideration, is as follows: “The standard policy, of which this 
forms a part, has been prepared under authority of law by men 
experienced in insurance contract, and it is therefore fair to as- 
sume that the agreement may be treated as one prepared by men 
competent to use language adequate to convey clearly and dis- 
tinctly the views of the parties. In such case it is the rule that, 
if the language of a statute or contract, read in the order of its 
clauses, presents no ambiguity, courts will not attempt, through 
transposition of clauses or ingenious argument as to the general 
intent, to qualify by construction its meaning. Doe. (Poor) vs. 
Considine, 6 Wall. 458, 18 L. Ed. 869. The first sentence pro- 
vides for the cancellation of a policy. It declares that ‘it shall be 
canceled * * * by the company by giving five days’ notice of 
such cancellation.’ In other words, the underwriter, by its con- 
tract, reserved to itself the right to cancel the contract of in- 
surance by a notice of five days. Nothing else is provided to be 
done. Notice alone shall be sufficient, says the contract. The 
language is unambiguous. It admits of no debate, and requires 
no construction. Words more apt to accomplish the cancella- 
tion of a policy by the giving of the five days’ notice cannot well 
be imagined. Having provided for a cancellation of the policy, 
either by the request of the insured or upon notice given by the 
company, the next clause of the agreement proceeds to make dis- 
position of the unearned premiums, in the event of the exercise of 
the option to cancel by either of the parties. The opening phrase 
of the clause shows that what follows proceeds upon the assump- 
tion that the policy shall have been canceled before occasion 
arises for acting under its provisions, It reads: ‘If this policy shall 
be canceled as hereinbefore provided [referring necessarily to the 
company’s five days’ notice], the unearned portions of the pre- 
miums shall be returned.’ When? At the time of the giving of 
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the five days’ notice of cancellation? Not at all. ‘On the sur- 
render of the policy’ is the occasion fixed by the contract for its 
return. The scheme of this portion of the contract, then, is to 
provide, first, for the cancellation of the policy. That is to be 
accomplished by the simple request of the insured, if he desires 
to cancel it, or by a five days’ notice on the part of the company, 
if it desires to terminate its obligation under the policy. The 
policy having been put an end to by cancellation, at the insist- 
ence of one party or the other, then the situation of the parties 
is such that the company has in its possession certain premiums 
which it has not earned, and which it does not desire to earn, 
and the other party has in his possession the policy of insurance, 
no longer, of course, of use to him, and of no particular value to 
the company, except that, when it finally comes into the com- 
pany’s possession, it of itself furnishes evidence that the un- 
earned premiums have been paid to the insured. With this situ- 
ation, then, the agreement undertakes to deal, and it provides 
that upon the surrender of the policy the unearned premium, 
whether at short rate or pro rata premium, depending upon 
which party brought about the cancellation, shall be returned to 
the insured. Practically it says to the insured: ‘You return 
the policy to the place where you got it from, and the company 
will at once turn over the unearned premium to which you are 
entitled under this contract.’ This agreement is so clearly ex- 
pressed that there does not seem to be opportunity for insisting 
that the language means something quite different from what is 
suggested to the mind upon the first reading. And still other 
readings will not prompt the thought that there is possibly any 
ambiguity. It is sugested in the opinion of the learned trial 
judge in the case of Nitsch vs. American Cent. Ins. Co., subse- 
quently affirmed in this court without an opinion (152 N. Y. 635, 
46 N. E. 1149), that, under such a reading of the contract as on 
its face it is apparent it should have, ‘a man might pay $1,000 
for insurance to-day, receive a notice from the insurance com- 
pany to-morrow, which would have the effect to cancel his policy 
in five days, and at the end of the week have no remedy except 
an action at law against the company.’ Such a case could hap- 
pen, undoubtedly; but it is not likely to. Courts cannot assume 
that insurance companies will act arbitrarily, or that they are 
so lacking in business prudence as to be willing to acquire a 
reputation for practicing a wrong of that character upon custom- 
ers. On the contrary, we must assume that corporations, as 
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well as individuals, intend faithfully to keep their contracts. 
But, were it our duty to indulge in a totally different presump- 
tion, the situation would not be changed; for the court is with- 
out authority to make contracts for the parties.” 

I believe the decided preponderance of text and judicial ex- 
pression in the United States, supports the conclusion reached 
by Chief Justice Parker. 19 Cyc. 644; Vance on Insurance, § 
183; Richards on Insurance (8d Ed.) § 288; Parsons & Arbaugh 
et al. vs. Northwestern National Ins. Co., 183 Iowa, 532, 110 N. 
W. 907; Davidson vs. German Ins. Co., 74 N. J. Law 487, 65 
Atl. 996, 13 L. R. A. (N. S.) 884, 12 Am. & Eng. Ann. Cas. 1065; 
Newark Fire Ins. Co. vs. Sammons et al., 11 Ill. App. 230; Ins. 
Co. vs. Brecheisen, 50 Ohio St. 542, 35 N. E. 53; Schwarzchild 
& Sulzberger Co. vs. Phoenix Ins. Co. of Hartford (C. C.) 115 
Fed. 653; El Paso Reduction Co. vs. Hartford Fire Ins. Co. (C. 
C.) 121 Fed. 9387; Schwarzchild & Sulzberger Co. vs. Phoenix 
Ins. Co. of Hartford, 124 Fed. 52, 59 C. C. A. 572. In addition 
to the foregoing, the cases of Walthear vs. Pennsylvania Fire 
Ins. Co., 2 App. Div. 328, 837 N. Y. Supp. 857, and Backus et al. 
vs. Exchange Fire Ins. Co., 26 App. Div. 91, 49 N. Y. Supp. 677, 
both being cases decided by the First Department of the Su- 
preme Court of the state of New York, sustain the doctrine of 
the foregoing authorities. 

Cyc. states the doctrine as follows: “If the policy gives the 
insurer the right at any time to cancel and return the unearned 
premium ‘upon surrender of the policy’, or the right to cancel 
‘upon notice’, the return of the premium or tender thereof is not 
a condition precedent.” On the same question, Vance on Insur- 
ance, supra, says: “The cancellation clause of the standard 
form of policy seems so clearly worded that one is surprised to 
see that disputes have arisen as to its construction. It is held 
by the better authority that, after the expiration of the five-day 
notice required in case the cancellation is by the company, the 
insurance is deemed to be terminated and inoperative, without 
further act on the part of the insurer or any actual cancellation 
of the policy. The Kentucky court, however, in its zeal to pro- 
tect the insured, has recently decided that this condition requires 
of the insurer desiring to terminate the insurance that he shall 
first cancel the policy and return the pro rata premium, when 
the insurance will be terminated after five days’ notice of such 
cancellation. Such a construction seems to stretch the language 
of the condition almost beyond recognition. By the weight of 
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authority the repayment of the unearned premium is not, under 
the standard policy, a condition precedent to the termination of 
the insurance by the insurer. Such repayment becomes due only 
upon surrender of the policy. The New York Court of Appeals 
has, however, in a very unsatisfactory opinion, adopted the con- 
trary rule” (referring to the Tisdell and Nitsch Cases). 

A most elucidating and satisfactory discussion of the whole 
subject is contained in Richards on Insurance, supra, as follows: 
“Prior to the adoption of the standard form, it was held in many 
decisions under an earlier clause that, in order to effect a can- 
cellation, the company, if in receipt of the premium, must ac- 
company its notice with a payment or tender of the unearned 
portion of the premium. This rule was onerous to the compa- 
nies. A company has a fixed habitation and is solvent, else the 
insurance department would not allow it to transact business. 
Upon cancellation of a policy the insurer is as much entitled to 
a surrender of the policy as the assured is to a return of the un- 
earned premium. The insured are scattered all over the country. 
Sometimes several notices must be sent before the right party 
can be found. Legal tender can be made only in cash. Rates 
of premium are so low that no company can afford in general, 
to make personal tender, It is not safe to send cash by mail, 
and, though the assured receive the remittance, if unscrupulous, 
he may deny it, and, though honest, after getting his cash, he 
will seldom take the trouble to return the policy until it is de- 
manded. The framers of the standard policy, therefore, inserted 
the seemingly unambiguous statement that the notice by itself 
shall cancel, but that ‘the unearned premium shall be returned 
on surrender of this policy or last renewal.’ In the opinion of 
some of the courts, the provision must be enforced as it reads. 
But, by the current of authority up to this date, the duty is laid 
upon the company, when seeking cancellation under the stand- 
ard policy, to accompany its notice of cancellation with payment 
or actual tender of the return premium in order to make the 
notice operative. Such courts apparently consider it unconscion- 
able to allow the company to get off the risk without simul- 
taneously reinstating the assured, and putting him in funds with 
which to procure his substitute insurance. It is, indeed, difficult, 
however, to escape the conclusion of the dissenting judges in the 
New York Court of Appeals, voiced by the Chief Justice, that 
this is by interpretation to substitute a new contract in place of 
unambiguous terms adopted by the Legislature.” In my judg- 
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ment, had the learned author investigated the cases a little more 
closely, he would not have come to the conclusion that the cur- 
rent of authority to the date of his expression laid the duty on 
the company to tender or return the premium in addition to giv- 
ing notice. 

The Supreme Court of New Jersey, sixteen justices con- 
curring in an opinion (Davidson vs. German Ins. Co., supra) 
reached the unanimous conclusion that, “under the cancellation 
clause in a standard policy of fire insurance, the company is not 
required to pay or tender the unearned premiums in order to 
bring about a cancellation of the policy.” 

The Federal Circuit Court of Appeals, in an opinion reported 
in 124 Fed. 52, 59 C. C. A. 572, affirmed a judgment rendered 
by the Circuit Court of the Southern District in New York, in 
the case of Schwarzchild & Sulzberger Co. vs. Phoenix Ins. Co. 
and,on the proposition before us in the syllabus said: ‘Under 
a provision in an insurance policy giving the insurer the right to 
cancel the same by giving five days’ notice, and requiring it to 
return the unearned premium in case of cancellation ‘on sur- 
render of the policy’, it is not essential to the effectiveness of a 
notice of cancellation by the insurer that the unearned premium 
be returned or tendered in advance of the surrender of the policy 
by the insured.” In the discussion thereof, Circuit Judge Town- 
send, who prepared the opinion of the court, said: “In support 
of its contention counsel for plaintiff relies upon the case of 
Tisdell vs. New Hampshire Fire Ins. Co., 155 N. Y. 163, 49 N. E. 
664, 40 L. R. A. 765. It is true that in said case the Court of 
Appeals of the state of New York, by a divided court, held that 
such repayment was a condition precedent to cancellation. We 
are not unmindful of the great weight which should ordinarily 
be given to the decisions of said court, especially upon a question 
involving the construction of a form of policy fixed by the stat- 
ute of said state. But in the Tisdell Case we are wholly without 
any sufficient or satisfactory guide as to the process of reason- 
ing by which a majority of the court reached its conclusion. The 
opinion states that: “The question presented on this appeal is 
no longer an open one in this court. It was decided in the case 
of Nitsch vs. American Central Ins. Co., 152 N. Y. 635, 46 N. 
E. 1149, affirmed in this court without any opinion.’ The memo- 
randum of the decision in the Nitsch Case only shows that it 
affirmed a judgment of the Supreme Court, General Term, re- 
ported in 83 Hun. 614, 31 N. Y. Supp. 1131, which affirmed a 
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judgment in favor of plaintiff entered upon a verdict directed by 
the trial court. Reference to 83 Hun 614, 31 N. Y. Supp. 1131, 
shows that the General Term wrote no opinion. We are, there- 
fore, without anything in the Reports to show what questions 
were decided, or even what issues were presented. Chief Justice 
Parker, however, in his dissenting opinion in the Tisdell Case, 
shows that the Court of Appeals was required to affirm a judg- 
ment of the General Term in the Nitsch Case upon another and 
unquestioned ground of waiver by defendant. In these circum- 
stances, we are unable to accept the conclusions of the Court of 
Appeals in the Tisdell Case.” 

The Circuit Court of the Eastern District in Pennsylvania, in 
the case of El Paso Reduction Co. vs. Hartford Fire Ins. Co., 
supra, reaches the same conclusion. So that we see that the 
Federal courts in both Pennsylvania and New York disagree 
from the construction placed upon this contract by the state 
courts in which they were located. 

The Supreme Court of Ohio, discussing the same principles 
here involved in a contract of insurance which, while slightly 
differently worded, is no different in effect, in the case of Ins. 
Co. vs. Brecheisen, supra, speaks as follows: “ “This insurance 
may also be terminated at any time, at the option of the com- 
pany, on giving notice to that effect, and when the assured shall 
have paid the proportion of losses and expenses due the com- 
pany under the provisions of his policy, at the date of such can- 
cellation the premium note shall be surrendered.’ Under the 
above provisions of the policy, it is clear that the giving of the 
notice terminates the insurance. When the losses and expenses 
due the company at the date of cancellation shall be paid, the 
premium note shall be returned. All that the company is re- 
quired to do by this contract, in order to cancel the policy, is 
to give notice to that effect. What follows is not a condition 
precedent to the termination of the insurance, but only an ob- 
ligation to return the premium note upon payment of the proper 
proportion of the losses and expenses. No contract is found in 
this policy for the return of the unearned premium as a condi- 
tion precedent to the termination of the insurance, and the rights 
of the parties must be determined by the contract which they 
have made, and not by a contract to be made for them by the 
court. The question in such case is, not what contract the par- 
ties should have made, nor what would be equitable, but what 
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contract did they in fact make? Each party must stand or fall 
upon the written contract found in the policy.” 

To exactly the same effect is the language of the Court of 
Appeals of Illinois of the First District in the case of Newark 
Fire Ins. Co. vs. Sammons et al., supra. On this proposition 
the court said: .“It was unquestionably competent for the par- 
ties, in framing their contract, to provide for the termination of 
the insurance at any time during the period covered by the 
policy, at the option of either party, and to prescribe the mode 
in which that option should be exercised. These matters being 
wholly within the discretion of the parties, the language of their 
contract, and that alone, if free from ambiguity, must be resorted 
to for the purpose of ascertaining the steps necessary to make 
the cancellation effectual. The policy provides that the insur- 
ance ‘may be terminated at any time, by request of the assured, 
or by the company, on giving notice to that effect.’ This lan- 
guage is entirely clear and unambiguous. Either party, desir- 
ing to terminate the insurance, may do so simply by giving no- 
tice to that effect to the other party. Nothing more is required. 
It is true the contract further provides, in the same paragraph, 
that, on surrender of the policy, the company shall refund to the 
insured the unearned premium; but the return of such pre- 
mium is not made a prerequisite to the termination of the in- 
surance. That is to be paid only on production and surrender of 
the policy. By notice the insurance is terminated, and the rela- 
tions of the parties are changed from that of insurer and in- 
sured to that of debtor and creditor, for the amount of the un- 
earned premium.” 

Construing the identical policy here involved, the Supreme 
Court of Iowa, in the case of Parsons & Arbaugh et al. vs. 
Northwestern National Ins. Co., supra, says: “The request is 
all that is essential to a cancellation; but the policy must be sur- 
rendered to secure the return of the unearned premium. The 
design of the paragraph was to enable one party to the contract 
to cancel it without the consent of the other, and to this end pre- 
cisely what was necessary to acomplish this result was 
prescribed.” 

As a general rule there is but little virtue in a dissenting opin- 
ion, and this one would not have been written, except I enter- 
tain the hope that by a presentation of the precise holding of 
the courts on this question and the real value as precedents of 
some of the cases, it will tend to remove, as I view it, the mis- 





Fire. ] Taylor vs. Ins. Co. of North America. 199 


conception that the weight of authority sustains the conclusion 
reached in the majority opinion. However, failing in this, I 
trust I have added a trifle to the weight of argument of those 
authors and courts holding that it lacks the weight of reason, 
which, after all, is the only thing of real consequence. If the 
contract will, on occasion, work out inequitable and unjust re- 
sults, if it can be cured, then the Legislatures or parties ought 
to change it. They have the right to do so. Courts lack the au- 
thority, and, exercising it, invade a domain dangerous alike to 
public and private weal. I therefore conclude that the judgment 
of the trial court should be affirmed. 

In the foregoing conclusion I am authorized to say that Justice 
Hayes concurs. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


No satisfactory conclusion has been reached, either by text writers 
or the courts, regarding the proper construction of the standard policy 
cancellation clause. The undoubted weight of authority favors the view 
here set forth in the prevailing opinion. On the other hand the logical 
interpretation of the clause itself tends to sustain the view expressed in 
the dissenting opinion, for the reasons so well set forth in Richards on 
Insurance, supra. There is another argument in support of the latter 
which seems not to have been referred to in the numerous decisions 
that have been rendered. Notice of cancellation, even when attended 
by a tender of unearned premium and surrender of the policy, does not 
actually terminate at once the insurance in the absence of an agreement 
to that effect between the parties. Until five days have expired the con- 
tract remains in force as before. The insured is entitled to its possession 
as evidence of his rights as against the company, while the latter in turn 
is entitled to retain the premium as against a possible claim that may 
arise. The destruction of the property within the five-day period would 
render the company liable for the loss and entitle it to retain the pre- 
mium as earned. Only at the end of that period are the contract rela- 
tions between the parties at an end and the actual amount of unearned 
premium determinable. 

This fact is implicitly recognized in the clause in question. Upon 
five days’ previous notice the contract may be terminated by the com- 
pany on a specific date. The notice automatically works its termi- 
nation. At once upon such termination the insured is entitled to 
the return of his unearned premium upon formally relinquishing all 
claims against the company by surrendering the policy. This view seems 
the most logically consistent construction of the phrase and most in 
accord with the contract relations of the parties. The original form of 
the clause, for which this was substituted, in order to effectuate a can- 
cellation required a tender of unearned premium, based on the assump- 
tion that no loss would occur in the interval, and was inequitable to the 
company. The prevailing opinion of the courts has been largely influ- 


enced by the view that no modification of the previous contract rela- 
Vou. XXXIX.—14. 
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tions was intended by the change of language, and that the substituted 
clause should be interpreted in the light of the original, rather than by 
the view here emphasized in the dissenting opinion, that a change in the 
language implies an intentional modification of the contract relations. 

It would appear to logically follow under this latter view that the 
unearned premium becomes a mere obligation of the company, to be re- 
covered, if need be, by an action at law, and such was apparently the 
opinion of the dissenting judges in the case of Tisdell, supra. The pos- 
sible effect of a refusal to return the premium in case of a loss occurring 
not otherwise insured against, becomes under this view of the clause an 
interesting question. The natural application of the premium would be 
to the purchase of insurance elsewhere. If the insured had been pre- 
cluded from such purchase through failure to receive it, could he claim 
that the cancellation had been waived, or was incomplete, or that the 
company was liable for the damages? It does not here appear that the 
insured was thus precluded, and its consideration was unnecessary under 
the construction placed by the majority on the clause. 

According to the evidence the policy had already been returned to 
the company by the bailee of the insured. The duty was, therefore, im- 
posed on the company of returning the premium through the agent who 
had surrendered it. It would also appear that the insured practically 
demanded its rettirn from the agent. According to the prevailing opin- 
ion, since such return was necessary to a complete cancellation, his 
apparent acquiescence in the company’s decision to cancel was not an 
acceptance of the mere notice as the termination of the contract, but 
rather a demand that it should perform its entire duty in that connec- 
tion. From the standpoint of the minority opinion it was merely a de- 
mand for the return premium, in view of the fact that the policy had 
been canceled. 


——————- $e @ —--—__ 


SUPREME COURT OF OHIO. 


ERIE BREWING CO. ET AL. 


v8. 
OHIO FARMERS’ INS. CO.* 


MORTGAGE CLAUSE—APPRAISAL OF LOSS. 


A “mortgage clause” attached to a fire insurance policy at the time the 
same is executed, which clause makes the loss, if any, under the 
policy, payable to the mortgagee as his interest may appear, is not 
an assignment of the policy to such mortgagee, and, in the absence of 
fraud or collusion, he is bound by the award of appraisers provided 
for and required by the terms of the policy in the event of a disa- 
greement between the insured and the insurance company as to the 
amount of the loss, although the mortgagee was not a party to, and 
had no notice of, the appraisement and award. 


[For other cases, see Insurance, Cent. Dig. §§ 148, 1432, 1441, 1444, 1564, 
1565; Dec. Dig. § 574.] 
% Decision rendered, Oct. 19, 1909. 89 N. E. Rep. 1065. 
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Error to Circuit Court, Ashtabula County. 

Action by Bridget Cullen against the Ohio Farmers’ Insur- 
ance Company and the Erie Brewing Company. Judgment for 
the Brewing Company, and the Insurance Company brought 
error to the Circuit Court, where the judgment was reversed, 
and the Brewing Company and plaintiff bring error. Affirmed. 

On the &th day of September, 1904, Bridget Cullen brought 
suit in the Court of Common Pleas against the Ohio Farmers’ 
Insurance Company, alleging in her petition that she owned 
certain premises, including the buildings thereon situate in the 
city of Conneaut, Ohio, and that on the 10th day of February, 
1904, the said insurance company, for a consideration paid to it 
by her for the purpose, issued and delivered to her a policy of 
insurance in the sum of $1,750, and did thereby insure her 
against loss or damage she might sustain by fire in her two- 
story frame metal-roof building occupied by her as a boarding 
house and saloon. It is alleged that, by the terms of the policy, 
the said company promised and agreed to make good to her all 
such loss or damage, not exceeding said sum, as should hap- 
pen by fire to the property as therein specified, during 
the term of one year from noon, February 10, 1904, 
to noon, February 10, 1905, and the loss should be 
paid after sixty days after notice and proof of loss had been re- 
ceived by said company. <A copy of said policy is attached to the 
petition, and by its provisions other concurrent insurance might 
be taken on said property. It is further alleged that on or about 
the 29th day of April, 1904, and while said insurance was in full 
force, the building so insured was damaged by fire, which did 
not occur from any of the causes excepted in the policy, and that 
the loss sustained by plaintiff by reason of the fire was at least 
$4,000. The policy held as concurrent insurance was for the 
same amount, $1,750. The plaintiff alleged that she duly per- 
formed all the conditions on her part to be performed and that 
more than sixty days have elapsed since the delivery by plain- 
tiff to defendant of notice and proof of loss, and that the com- 
pany has failed to pay said sum or any part thereof; and, fur- 
ther, that the Erie Brewing Company claims some interest in 
the property insured and in said policy of insurance by reason 
of a mortgage upon,the premises insured, and the plaintiff’s 
prayer is that the brewing company answer and set forth what 
interest, if any, it has in said policy of insurance. Judgment is 
prayed for $1,750, with interest from’ May 27, 1904. 
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The Erie Brewing Company answered the petition, setting up 
the mortgage which it held covering the insured premises. It is 
alleged that this mortgage was executed and delivered by 
Bridget Corrigan (now Bridget Cullen) to Bridget Gaffney on 
the 8th day of November, 1893, to secure the payment of a note 
of even date executed by said mortgagor calling for the pay- 
ment to the mortgagee of the sum of $2,000 on or before six 
years after date with 6 per cent interest, interest payable annu- 
ally. One payment of $129.75 was made and indorsed on the 
24th day of January, 1902. It is averred that there was due at 
date of answer $2,449.25, with interest thereon from September 8, 
1904; and, further, that on the 8th day of November, 1899, said 
3ridget Gaffney assigned said note and mortgage to the Erie 
Brewing Company, defendant, which has ever since been the 
‘holder and owner of the same. One of the provisions of the 
mortgage is that the mortgagor should keep the buildings in- 
sured for the benefit of the mortgagee, the policy payable to said 
Bridget Gaffney as her interest may appear at the time of the 
loss. The note has not been paid except as above stated. The 
mortgage was duly recorded April 10, 1894. The brewing com- 
pany further says, in compliance with the covenant in the mort- 
gage to insure the premises, the policy set out in the petition 
was issued by the Ohio Farmers’ Insurance Company and deliv- 
ered to the mortgagor, now Bridget Cullen; that said policy had 
as a part thereof a mortgage clause with full contribution, pro- 
viding for loss or damage, if any, under the policy to be payable 
to the Erie Brewing Company as its interest might appear. The 
following is a copy of said mortgage clause in so far as pertinent 
to the present controversy: “Loss or damage, if any, under this 
policy, shall be payable to the Erie Brewing Company as mort- 
gagee (or trustee) as interest may appear, and this insurance, as 
to the interest of the mortgagee (or trustee) only therein shall not 
be invalidated by any act or neglect of the mortgagor or owner, 
of the within-described property nor by any foreclosure or other 
proceedings or notice of sale relating to the property nor by any 
change in the title or ownership of the property nor by the occu- 
pation of the premises for purposes more hazardous than are per- 
mitted by this policy; provided, that in case the mortgagor or 
owner shall neglect to pay any premium due under this policy, 
the mortgagee (or trustee) shall on demand, pay the same.” The 
brewing company then pleads the loss by fire on the 29th of 
April, 1904, as described in plaintiff's petition, and avers that the 
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loss by fire was to the extent of $2,449.20, this being about the 
amount due on its note and mortgage, and that the insurance 
company neglects and refuses to pay the amount due, though 
due proofs of loss had been made more than sixty days before 
the bringing of the action. It is then alleged that the Columbia 
Insurance Company issued concurrent insurance on same prem- 
ises for like amount, $1,750. The prayer of the cross-petition is 
for judgment against the Ohio Farmers’ Insurance Company for 
$1,224.63, with interest from September, 1904. 

The said insurance company filed an amended answer to the 
petition on October 20, 1905, admitting its corporate capacity 
and business, and it admitted the issuing of the policy of insur- 
ance set out in the petition, and that it contained the mortgage 
clause in the copy attached to the petition; but, for alleged want 
of knowledge, it denies that plaintiff is the person named in the 
policy, and denies that the property damaged by fire was cov- 
ered by the said policy, and, fer like want of knowledge, it is 
denied that the Erie Brewing Company owns the note and mort- 
gage set up in its cross-petition. For a second defense, the 
insurance company “denies that said policy was issued in com- 
pliance with the covenant contained in said mortgage, and avers 
that neither at the time of issuing said policy or since, up to the 
commencing of this action, did it have, nor has it had, any no- 
tice or knowledge of any of the terms, conditions, covenants, or 
agreements contained in the mortgage set out and referred to”, 
etc. It is further averred that it was provided by the terms of 
said policy of insurance “that, in event of disagreement as to 
the amount of loss, the same shall, as therein provided, be ascer- 
tained by two competent and disinterested appraisers, the insured 
and this company each selecting one, and the two so chosen 
shall first select a competent and disinterested umpire; and the 
appraisers together shall then estimate and appraise the loss 
stating separately sound value and damage, and, failing to agree, 
shall submit their difference to the umpire, and the award in 
writing of any two shall determine the amount of such loss”. It 
is next averred “that said Bridget Cullen named in said policy 
of insurance and this defendant company differed as to the 
amount of loss and damage on the building therein and thereby 
insured, and that pursuant to the terms of said policy of insur- 
ance, on the 3d day of May, 1904, said Bridget Cullen and this 
defendant, together with the Columbia Insurance Company of 
Dayton, a concurrent insurer of said property, entered into an 
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agreement in writing for submission to appraisers to determine 
the loss and damage to said building, and selected as such ap- 
praisers A. E. Woodbury and Joseph Skeel, who, on the 11th 
day of May, 1904, were duly sworn so to act with strict impar- 
tiality in making an appraisement and estimate of the sound 
value and the loss and damage to said property, and to make a 
just and conscientious award of the same according to the best 
of their skill and judgment, and said appraisers thereupon first 
selected and appointed one John Hazleton to act as umpire to 
settle matters of dispute that might exist betwen them, and 
thereafter on the same day, having carefully examined the prem- 
ises and remains of said property in accordance with the terms 
and conditions of said policy of insurance, determined the sound 
value thereof to be $4,000 and the loss and damage thereon to 
be $1,205.05 and reduced their said determination and award to 
writing and duly signed and executed the same.” It is next 
averred, in substance, that this company should not be liable for 
a greater per cent of any loss or damage than the amount in- 
sured in said policy should bear to the whole insurance whether 
valid or not, and that at the time of the loss the whole insurance 
covering said property amounted to $3,500, and that the amount 
of insurance in said policy issued by defendant is one-half of total 
amount of insurance, and this defendant is liable under said 
award for the sum of $601.03, and no more, on said policy. 

Afterward, on October 28, 1905, the Erie Brewing Company 
demurred to the second defense above set out on the ground 
that it does not state facts sufficient to constitute a defense to the 
answer and cross-petition of the Erie Brewing Company. The 
Court of Common Pleas sustained the demurrer, and no further 
amendment was made or requested. On the issues thus left, the 
cause came on for trial to a jury. 

It was agreed to by the parties in open court, in the presence 
of the jury, that the Erie Brewing Company was the owner of 
the mortgage set up in its answer and cross-petition, and that 
“the agreement for submission to appraisers, dated May 3, 1904, 
between Bridget Cullen and the Columbia Insurance Company, 
and the Ohio Farmers’ Insurance Company, shall be conceded 
to have been executed by the parties to said agreement, and 
that the award on said agreement made on the 11th of May, 
1904, was signed by the appraisers and sworn to by them at the 
time indicated in said award”. The case proceeded on hearing 
of evidence to prove the loss for the one-half of which the Ohio 
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Farmers’ Insurance Company would be liable. The jury found 
a verdict for the Erie Brewing Company against the said insur- 
ance company in the sum of $1,049.41. Motion for new trial 
overruled, and judgment rendered on the verdict. The said in- 
surance company prosecuted error in the Circuit Court to obtain 
a reversal of the judgment, and the record shows the judgment 
of the Circuit Court fo be that “the Court of Common Pleas erred 
in sustaining the demurrer of the said defendant the Erie Brew- 
ing Company to the second defense of the amended answer of 
the said Ohio Farmers’ Insurance Company to the answer and 
cross-petition of the said the Erie Brewing Company; the said 
cross-petition not being sufficient in law, and not stating a cause 
of action, in that it contains no averment that any demand or 
request had been made by the Erie Brewing Company for an 
appraisal of the loss, and no averment of any excuse for not 
making such demand or request”. The Circuit Court reversed 
the judgment of the Court of Common Pleas, and the case is 
here on petition in error filed by the Erie Brewing Company. 


ALLEN M. Cox, for Plaintiffs in Error. 
Ler Exuiorr and E. J. Berrs for Defendant in Error. 


Prick J. (after stating the facts as above). 

While the action under review was brought by Bridget Cor- 
rigan (now Bridget Cullen), who is one of the plaintiffs in error, 
it is developed in the record that her interest in the results of 
the litigation are not in dispute, inasmuch as the controversy 
is waged between the insurance company and the Erie Brewing 
Company, the holder and owner of the mortgage set up in its 
answer and cross-petition. In her petition she counts on her own- 
ership of the insured property, pleads and sets out the policy 
of insurance, and alleges generally that she performed all the 
conditions made incumbent on her to be performed by the terms 
of the policy, and that after receiving due proofs of loss and 
damage by fire the insurance company refused to pay such loss 
and damage. Her prayer for the recovery is for the full amount 
of the policy, $1,750. Nothing is said in the petition about a 
mortgage clause, and the Erie Brewing Company is made a 
party because it claims some interest in the insured property by 
reason of a mortgage on the same, and nothing is said about any 
difference between her and the insurance company as to the 
amount of loss and damage, and nothing about an appraisal and 
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an award. The Erie Brewing Company in its answer and cross- 
petition sets out its ownership of the mortgage and note secured 
thereby, which ownership came by assignment from Bridget 
Gaffney, the mortgagee. The terms and conditions of the mort- 
gage are alleged, as well as the substance of the policy of insur- 
ance issued by the Ohio Farmers’ Insurance Company, and the 
so-called “mortgage clause” is copied as part of said answer and 
cross-petition. This clause appears in the statement made of 
the case preceding this opinion. It is alleged that the building 
insured was damaged to the extent of $2,449.20, for the one- 
half of which (there being concurrent insurance) it prayed judg- 
ment. Nothing is said in this pleading about a difference be- 
tween the insured and the company as to the loss or damage, 
and nothing as to proofs of loss having been made by any one, 
and nothing as to any demand for an appraisal of the loss; it 
being assumed by the pleader, as we suppose, that these were 
acts to be done by the mortgagor, a neglect of which by the 
mortgagor, according to the terms of the mortgage clause 
would not invalidate the insurance. 

When we look to the amended answer of the insurance com- 
pany to the cross-petition of the brewing company, we find it 
pleading so much of the policy as provides that it was agreed 
therein by the insured and the insurance company that, in the 
event of disagreement as to the amount of loss, the same should 
be ascertained by two competent and disinterested appraisers, 
the insured and the insurance company each selecting one, and 
that the two so chosen first select a competent disinterested um- 
pire; that these appraisers should estimate and appraise the loss, 
and they, failing to agree, should submit their differences to the 
umpire. The award in writing of any two shall determine the 
amount of such loss. It is alleged that the insured and the in- 
surance company did differ as to the amount of the loss and 
damage on the insured building, and that on May 38, 1904, this 
company and the company issuing the concurrent insurance 
agreed in writing with the insured to submit the question of loss 
aud damage to certain appraisers, which was done after the se- 
lection of an umpire, and that the award made in pursuance of 
the terms of the policy was in the sum of $1,202.05. This award 
was reduced to writing, and that the insurance company was 
not liable for more than one-half of said award. It is not averred 
in this defense that the owner of the mortgage, the Erie Brew- 
ing Company, had any notice or knowledge of the differences 
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between the insured and the insurance company as to the 
amount of the loss, or that the brewing company had notice or 
knowledge of the time and place of the appraisal and award. It 
is not averred that it was present or took part in said submission 
and appraisal. The Court of Common Pleas sustained a de- 
murrer to this defense, which judgment the Circuit Court re- 
versed, and that ruling gives rise to the principal controversy in 
this proceeding. 

Is the appraisal and award thus made binding on the owner 
of the mortgage where such owner does not asaail the award for 
fraud or collusion? We find the authorities are not in harmony 
on the question. The decided cases are in serious conflict; but 
many of them adjudicate controversies unlike the one before us, 
while others are more directly in point. The legal status of the 
so-called “mortgage clause” has been differently defined by 
courts and text-writers, some of which hold that it is a new and 
independent contract, not controlled necessarily by all the pro- 
visions of the policy, while others hold that such clause is a des- 
ignation or appointment of the mortgagee as the party to share 
in or receive the amount of the loss and damage It must not be 
overlooked that there was no assignment of the policy in this 
case. There was no assignment in terms of any part of it. The 
clause designates a payee to recceive the fruits of the policy— 
fruits that will accrue by reason of its protection and the rights 
secured thereby by the express language of the policy. There 
is nothing in it concerning differences between the company and 
mortgagee as to the amount of loss and damage, and nothing 
making it incumbent upon the mortgagee to furnish proof of loss. 
The clause in question is careful to provide, “and this insurance 
as to the interest of the mortgagee only therein, shall not be 
invalidated by any act or neglect of the mortgagor or owner of 
the within-described property, nor by any foreclosure or other 
proceedings, or notice of sale relating to the property, nor by 
any change in the title or ownership of the property, nor by the 
occupation of the premises for purposes more hazardous than 
ane permitted by this policy; provided, that in case the mort- 
gagor or owner shall neglect to pay any premium due under this 
policy, the mortgagee shall on demand pay the same. Provided 
also, that the mortgagee shall notify this company of anv 
change of ownership or occupancy or increase of hazard which 
shall come to the knowledge of said mortgagee, and unless per- 
mitted by this policy, it shall be noted thereon and the mortgagee 
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shall on demand pay the premium for such increased hazard for 
the term of use thereof, otherwise this policy shall be null and 
void.” 

It seems that clause expresses what will not invalidate the 
policy as to the mortgagee, and creates an obligation on his 
part, if he have knowledge of change of ownership or occupancy, 
or increased hazard, to notify.the insurance company of the 
same, and, if the hazard is increased by the change, the premium 
for the increased hazard shall on demand by the company be 
paid, or the policy be void. In all other respects, not excepted 
by the clause, the rights of the mortgagee depend on a compli- 
ance with the terms of the policy by the insured mortgagor. The 
premium is due from the insured, and only where he neglects to 
pay it may the insurer demand its payment of the mortgagee. In 
this language it is to be further observed that the clause does not 
vest in the mortgagee any additional title or interest in the in- 
sured property, for it says: “Loss or damage, if any, under this 
policy shall be payable to the Erie Brewing Company as mort- 
gagee as interest may appear, and this insurance as to the in- 
terest of the mortgagee only therein shall not be invalidated”, 
etc. 

It would appear reasonable that, in respects not modified or 
limited by the express language of this mortgage clause, the 
plain provisions of the policy as between the insured mortgagor 
and the insurance company must prevail and be observed. The 
rights conferred by the clause spring from the contract relation 
which the mortgagor sustains to the company, and, but for sav- 
ing words in the clause, the neglect or default of the insured 
might defeat the interests of both. Here we have in the policy 
the unequivocal provision that: “In event of disagreement as 
to the amount of loss the same shall, as above provided, be as- 
certained by two competent and disinterested appraisers, the in- 
sured and this company each selecting one, and the two so 
chosen shall first select a competent and disinterested umpire; 
the appraisers together shall then estimate and appraise the loss, 
stating separately sound value and damage, and failing to agree, 
shall submit their differences to the umpire; and the award in 
writing of any two shall determine such loss.” This is a part of 
the body of the policy, and it has been uniformly held that a com- 
pliance with the conditions is a prerequisite to recovery on the 
policy, and this mortgage clause, although on a_ separate 
paper, is of same date as the mortgage and attached to the 
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policy at the time of its execution. Hence it was not intended to 
be a new and separate contract between the insurance company 
and the mortgagee, but to designate or appoint the payee of 
the amount of loss according to the interest in, not the property 
insured, but in the insurance which he may make appear. Such 
clauses, for convenience perhaps, are not contained in the forms 
of the principal contract of insurance between the insured and 
the company, but prepared on a separate sheet in order that in a 
proper case it may be attached, and, when this is done, it does 
not waive or destroy any express provision of the policy, but 
serves its purpose by designating the payee when loss occurs and 
modifies the principal contract only to the extent that a modifi- 
cation or qualification is clearly expressed therein. 

This view leads to the conclusion that the principal contract 
must be observed, except as expressly modified, and that the 
rights of the mortgagee depend upon and must be worked out 
through the relation the insured sustains to the insurance com- 
pany ; that relation being one of solemn primary contract. There- 
fore an arbitration was in order where the principal parties could 
not agree. There is no provision in the mortgage clause that 
recognizes his right to select or be present when an appraiser 
is selected. That method of determining the loss is fixed in the 
policy and remains there after the mortgage clause is attached, 
and there is nothing in it which in any degree qualifies the au- 
thority for appraisal existing between the principal parties; and 
surely there could not be two appraisals, one according to the 
policy between the insured and the insurance company, and an- 
other at the behest of the mortgagee. There is nothing in the 
mortgage clause that provides notice of appraisal to the mort- 
gagee. Two appraisals might not be for the same amount, and 
the situation would be unique. 

The present question, as we are now advised, has not hereto- 
fore been passed upon by this court; but our views find support 
in several well-considered cases decided in other jurisdictions. 
In Fogg et al. vs. Middlesex Mutual Fire Ins. Co., 10 Cush. 
(Mass.) 337, 346, it is held an indorsement on a policy of insur- 
ance, “for value received, pay the within, in case of loss, to F. 
and H.”, made to a purchaser of the property insured, is rather 
an order of or assignment of a right to the money in case of loss, 
than a regular transfer of the contract of insurance. After dis- 
cussing other forms of assignment of insurance, Shaw, C. J., 
says: “But there is another species of assignment or transfer it 
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may be called, in the nature of an assignment of a chose in ac- 
tion. It is this: ‘In case of loss, pay the amount to A. B.’ It 
is a contingent order or assignment of the money, should the 
event happen upon which money will become due on the con- 
tract. If the insurer assents to it, and the event happens, such 
assignee may maintain an action in his own name, because, upon 
notice of the assignment, the insurer has agreed to pay the as- 
signee instead of the assignor; but the original contract remains. 
The assignment and assent to it form a new and derivative con- 
tract out of the original: but the contract remains as a contract 
of guaranty to the original assured. He must have an insurable 
interest in the property, and the property must be his at the time 
of the loss. The assignee has no insurable interest prima facie 
in the property burnt and does not recover as the party injured, 
but as the assignee of a party who has an insurable interest, and 
a right to recover, which right he has transferred to the assignee, 
with the consent of the insurer.” The same view is adopted by 
the same court in Minturn vs. Manufacturers’ Ins. Co., 10 Gray 
(Mass.) 501. 

In Grosvenor vs. Atlantic Fire Ins. Co., 17 N. Y. 391, it is 
held that: “Where a fire policy names the owner of the prop- 
erty as the one insured, and declares the damages in case of 
loss to be payable to another person therein named as mort- 
gagee, the latter cannot recover in case of a breach of the condi- 
tions of the policy by the mortgagor. In such case, the contract 
is with the mortgagor, and for the insurance of his interest, and 
the mortgagee can recover only where the mortgagor could 
have done so, had the money been payable to himself instead 
of being payable for his benefit to the mortgagee.” In Hatha- 
way vs. Orient Ins. Co., 134 N. Y. 409, 82 N. E. 40,17 L. R. A. 
514, the preceding case, with others, was considered and dis- 
tinguished; but its doctrine was not overruled. 

Atlas Reduction Co. et al. vs. New Zealand Ins. Co., 138 Fed. 
497, 71 C. C. A. 21,9 L. R. A. (N. S.) 483, is a leading case de- 
cided by the Circuit Court of Appeals of the United States. The 
substance of the holding is that where an indorsement was made 
on a policy of fire insurance, by the agents of the insurer, at the 
request of the insured, to wit: ‘Subject to all the conditions of 
this policy, loss, if any, payable to D. and S. as their interests 
may appear’—the indorsement must be read in the light of the 
purpose which actuated the parties in stipulating that the policy 
could be modified, or any provision thereof waived, only by a 
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writing of equal dignity and credit with the policy itself.” Such 
an indorsement is a common mode of furnishing a species of 
security by a debtor to his creditor, who may be willing to tfust 
to the debtor’s honesty, etc., but who requires some indemnity 
against such accidents as loss by fire, and it does not create a 
new contract of insurance with the payee, or abrogate or waive 
any condition of the policy. The terms of the indorsement are 
not conflicting, but consistent and plain, and their purpose and 
effect are to make D. and §. the simple appointees of the in- 
sured to receive payment of any loss payable to the insured un- 
der the policy, and to receive it, not absolutely, but to the extent 
of any interest they may have in such payment at the time of 
the loss. The words, ‘as their interest may appear’, are plainly 
prospective, and refer to the interest, not in the property insured, 
but in the payment of the loss.” That court was somewhat di- 


vided on some question in the case, but we think not on the 
proposition above stated. 

We content ourselves with consideration of another case, al- 
though others are cited in brief for defendant in error. In Chan- 
dos et al. vs. American Fire Ins. Co., 84 Wis. 184, 54 N. W. 390, 
19 L. R. A. 321, omitting part of the syllabus, we quote from the 


third section: “A mortgagee to whom the insurance is made 
payable ‘as her interest may appear’ is bound by the appraise- 
ment or award, although she was not a party to and had no 
notice of the proceedings.” The opinion of the court is a 
thorough discussion of this and other subjects and is valuable 
for the array of authorities cited. On page 191 of 84 Wis., on 
page 392 of 54 N. W. (19 L. R. A. 321), the court says: “That 
the mortgagee was not a party to the appraisement, and had no 
notice of it, is an objection of much more importance. All of 
the insurance policies contain the same direction of ‘loss payable 
to Louisa W. I. Goff, the mortgagee, as her interest may appear’. 
To determine whether she was entitled to all the insurance, all 
of the policies of insurance must be considered together as one 
policy and at the time the loss occurred, and not since it has 
been determined in this case whether the loss is less or more than 
the mortgage. To determine the question whether the mort- 
gagee ought to have had notice of the appointment of apprais- 
ers, and to have been a party to the appraisement, it is important 
to know whether at that time it appeared that she was entitled 
to the whole insurance. Nearly all, if not all, the authorities 
cited by the learned counsel of the respondents, which hold that 
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the mortgagee is the sole party in interest in the insurance, and 
must be represented in the arbitration or other adjustment of the 
loss, are cases where the direction is to pay the whole insurance 
to the mortgagee or other third person, who thereby becomes 
the assignee of the policy and loss. In this case it could not be 
known what interest the mortgagee might have in the insurance, 
or what interest in her might appear. First, her interest was 
not commensurate with the insurance; second, it was not known 
what part, if any, of the mortgage would remain unpaid by the 
mortgagor. It was therefore uncertain what interest the mort- 
gagee had, if any, in the insurance. She (the mortgagor) was 
the owner of the property and of the equity of redemption in the 
mortgaged premises. * * * It follows that, in all cases where 
the language of direction is that the insurance should be paid to 
the mortgagee ‘as his interest may appear’, the assured mort- 
gagor remains the responsible party, or the party in interest to 
control the insurance and the adjustment of the loss. This is the 
distinction, as I understand it, which divides the authorities on 
the question.” 

This logic applies to the case at bar, for the policy and clause 
under consideration was not an assignment of all the insurance, 
nor of the insurance policy. The insurance given by this policy 
is $1,750, and concurrent insurance in same amount, $3,500. 
The mortgage debt at date of policy was less than $2,500. The 
sound value of the insured property, as fixed by the appraisal, 
was $4,000, and the loss $1,202.05. 

There are some cases that seem to hold contrary to our 
views, and they are cited for plaintiff in error in its brief. We 
have examined these cases, but have not space for their discus- 
sion here. 

We concur in the decision of the Circuit Court, and affirm its 
judgment. 

Judgment affirmed. 

Crew, C. J., and Summers, Spear, Davis, and Shauck, JJ., con- 
cur. 
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NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


Apparently deeming it unnecessary to the determination of the 
case, the court dismisses with a brief reference that portion of the 
mortgagee clause which provides protection against acts of the mort- 
gagor. In reality the construction of the clause has in a measure turned 
on this provision. It may be admitted that the mere designation of the 
mortgagee to receive payment according to his interest amounts only to 
his designation as appointee to receive such sum as would otherwise 
be paid to the mortgagor. But it has been claimed that by virtue of 
this provision a separate contract is entered into with the mortgagee 
which enlarges his rights under the policy independently of any acts by 
the mortgagor. The consideration for this contract is his promise to 
be responsible for unpaid premiums and to notify in case of increase of 
hazard. This doctrine is supported in part by a long list of authorities, 
and within certain limits may be admitted to be correct. But the ques- 
tion remains as to how far this supplementary agreement affects the 
conditions of the original contract. It would seem that, according to 
the views of some authorities, the mortgagee should be regarded as the 
principal party in interest and entitled to consideration in any adjust- 
ment of the claim, while others, as in the present case, insist that he is 
subject as an ordinary payee of the policy to all its stipulations, except 
that he is protected against breaches which may invalidate it. 

That the latter is the better view would appear not only from the 
fact that it gives force and significance to the provisions in the body of 
the instrument and makes it what it purports to be, an insurance of the 
mortgagor, with a substitution of the mortgagee in the event of the 
invalidity of the policy, but it best comports with the intention of the 
parties. The object of the clause is to protect the mortgagee rather 
than to enlarge the protection given by the instrument itself. It was 
intended simply to give him the same security as that enjoyed by the 
mortgagor in case of loss. He is made payee to the extent of his in- 
terest and can collect nothing more if limited to that sum. If not so 
limited, he may receive the whole, but must hold the balance as trustee 
for the insured. The effect of the construction contended for in this 
case, and disapproved by the court, may be shown by the issue of two 
independent policies on the same property stipulating for payment to 
separate mortgagees. If each can insist upon cash payment of a loss to 
be accredited on their mortgages. the insured will secure the benefit of 
a double payment, against which the right of subrogation for the excess 
by the companies might prove ineffective either through depreciation 
of the property or insolvency of the insured. 
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SUPREME COURT OF MISSISSIPPI. 


BACOT ET AL. 
v8. 


PHENIX INS. CO. oF BROOKLYN.* 


FIRE INSURANCE — POLICY — SOLE AND UNCONDITIONAL 
OWNERSHIP. 


The clause in a fire policy making its validity depend upon the sole and 
unconditional ownership by insured is reasonable and valid, and a 
breach of such stipulation, unless waived by the'company, will excuse 
it from liability. 

|For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 282.] 


FIRE INSURANCE — POLICY — SOLE AND UNCONDITIONAL 
OWNERSHIP—NATURE OF PROVISION. 


An insurance ownership is sole when no one else has any interest in the 
property as owner, and is unconditional when the quality of the es- 
tate is not limited or affected by any condition; the clause “sole 
and unconditional ownership” contemplating beneficial and practical 
ownership, but not including mere rights that the husband may have 
in a homestead, unless the policy is so worded as to undertake to 
insure those rights. 


[For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 282.] 
FIRE INSURANCE—SOLE AND UNCONDITIONAL OWNERSHIP. 


A husband cannot insure the homestead, title to which is in the wife, 
representing that he is the sole and unconditional owner, and, when 
the risk is destroyed, abandon the insurance contract and its condi- 
tions as to sole ownership, and collect the value of the policy, on 
the theory that he, though not the sole owner as represented, yet 
has an insurable interest in the property as a homestead. 


[For other cases, see Insurance, Dec. Dig. § 282. 


FIRE INSURANCE—MORTGAGE CLAUSE. 


Code 1906, § 2596, requires to be attached to each fire policy taken out 
by a mortgagor a clause that any loss or damage under the policy 
shall be payable to the mortgagee as his interest may appear, and 
that the insurance as to his interest shall not be invalidated by any 
act or neglect of the mortgagor or owner. Held, that the section 
automatically writes itself into every insurance contract, where the 
insurance company allows a mortgage clause to be inserted and 
makes a new and independent contract between the mortgagee and 
insurance company in no way dependent upon the original policy 
between the owner and insurer, which would not be invalid even ii 
the original policy was void from its inception, and would be un- 
affected by any conditions which would invalidate the policy as to 
the mortgagor whether prior or subsequent to the insertion of the 
mortgage clause and hence, where an original policy was void be- 
cause taken by a husband in his own name on a homestead owned 
by the wife, he representing that he was the sole and unconditional 
owner, the validity of a contract between insurer and the subsequent 


at . rendered, Dec. 6, 1909. Suggestion of Error Overruled, Dec. 13, 1909. 50 S. 
ep. 729. 
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mortgagee of the premises formed by attaching a mortgage clause 
to the policy was not affected thereby, and the mortgagee might 
recover as to his interest irrespective of conditions imposed upon 
the owner by the policy. 


[For other cases, see Insurance, Dec. Dig. § 282.] 


FIRE INSURANCE—ACTIONS—PARTIES—MORTGAGEE. 


Where the interest of a mortgagee is the only valid liability under a fire 
policy, all that is due thereunder being due to him, “‘as his interest 
may appear”, he can sue thereon though his interest is less than the 
face of the policy. 


[For other cases, see Insurance, Dec. Dig. § 624.] 


Appeal from Circuit Court, Pike County; M. H. Wilkinson, 
Judge. 

Bill by E. M. Bacot and others against the Phenix Insurance 
Company of Brooklyn. Decree of dismissal, and complainants 
appeal. Reversed and remanded. 


Mixon & Cassipy and LorrernHos & Hewirt, for Appellants. 

McLAvuRIN, ARMISTEAD & BRIEN and PRICE & WHITFIELD, 
for Appellee. 

MAYES, J. 

On the 4th day of August, 1908, a suit was commenced in the 
Circuit Court of Pike County against the Phenix Insurance 
Company to recover the sum of $700; that being the face value 
of a certain insurance policy issued by the company in the name 
of Burton Bridges on a certain dwelling located in the town of 
Summit, insuring same against loss by fire. The suit was begun 
in the name of E. M, Bacot, Emily Bridges, and Burton Bridges, 
for the use of E. M. Bacot and Emily Bridges, and contains two 
counts. The substantial allegations of the first count are about 
as follows, viz.: That Burton Bridges is the husband of Emily 
Bridges, and on the 17th day of January, 1907, they were the 
owners of a homestead in the town of Summit, whereon was 
located a frame building used and occupied by them as their 
home and valued at more than $700. On that date an insurance 
was efféctuated with the insurance company covering this prop- 
erty and indemnifying against loss by fire, the policy being for 
the sum of $700 and being less than the value of the house. We 
shall allude to the specific terms of this policy later on. On the 
date that this insurance was effectuated, a mortgage existed on 
the property in favor of E. M. Bacot for the sum of $433, with 
interest at the rate of 6 per centum from December 1, 1906. The 
so-called mortgage was in reality a deed signed by Emily 


Bridges and Burton Bridges to E. M. Bacot, reciting as the con- 
VoL, XXXIX.—15. 
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sideration the sum of $433; but there was a written agreement 
between the parties that upon the repayment to Bacot of the 
sum of $433 on or before the 1st day of December, 1906, the 
property should be reconveyed by Bacot to them, and, since this 
case is here on demurrer, we deal with it as though there was a 
formal mortgage. Other indebtedness due by the Bridges to 
E. M. Bacot, which it is claimed was covered by this agreement, 
ran the total indebtedness up to the sum of $512.91. It is shown 
in the declaration that the title to this property was in Emily 
Bridges, the wife of Burton Bridges, and it does not appear that 
Burton Bridges had any title, unless it can be said that because 
the property was a homestead and used and occupied by both 
as such constitutes title within the meaning of unconditional and 
sole ownership clause of the policy. The insurance policy con- 
tains, among many others, the following clauses, viz.: “The 
entire policy shall be void if the insured has concealed or misrep- 
resented, in writing or otherwise, any material fact or circum- 
stance concerning this insurance or the subject thereof; or if the 
interest of the insured in the property be not truly stated”, etc., 
etc. It further provides that: “This entire policy, unless other- 
wise provided by agreement indorsed hereon and added hereto, 
shall be void, etc., if the interest of the insured be other than 
unconditional and sole ownership, or if the subject of the in- 
surance be a building on ground not owned by the insured in 
fee simple.” The policy further provides that: “This policy 
shall be canceled at any time at the request of the insured; or 
by this company giving five days’ notice of such cancellation. 
If this policy shall be canceled as hereinbefore provided, or be- 
come void or cease, the premium having been actually paid, the 
unearned portion shall be returned on surrender of this policy 
or last renewal, this company retaining the customary short rate ; 
except that when this policy is canceled by this company by giv- 
ing notice it shall retain only the pro rata premium.” 

On the day that this policy was issued to Burton Bridges, a 
mortgage clause was inserted in the face of the policy in writing, 
substantially, if not literally, in the language of section 2596 of 
the Code of 1906, which requires that such clause shall be at- 
tached to each fire insurance policy taken out by a mortgagor or 
grantor in a deed in trust, and providing what shall be contained 
in such clause. That part of the mortgage clause which it is 
material for us to notice is as follows, viz.: “Loss or damage, 
if any, under this policy, shall be payable to E. M. Bacot, Mc- 
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Comb City, Miss., as mortgagees, or to their trustee, as interest 
may appear, and this insurance, as to the interest of the mort- 
gagee (or trustee) only therein, shall not be invalidated by any 
act or neglect of the mortgagor or owner of the within described 
property”, etc., etc. The mortgage clause also provides for the 
cancellation of the policy on the terms indicated by the policy; 
that is to say, it may be canceled by either party on compliance 
with certain conditions as to notice, specified in the policy and 
mortgage clause, and applying to all the parties to the policy 
in the manner therein indicated. The mortgage clause also pro- 
vides, in keeping with the requirement of- section 2596 of the 
Code of 1906, which was operative at the time the insurance con- 
tract was made, that: “Whenever this company shall pay the 
mortgagee, or trustee, any sum for loss or damage under this 
policy and shall claim that, as to the mortgagor or owner, no 
liability therefor existed, this company shall, to the extent of 
such payment, be thoroughly subrogated to all the rights of the 
party to whom such payment shall be made, under all securities 
held as collateral to the mortgage debt, or may at its option, pay 
to the mortgagee or trustee the whole principal due or to grow 
due on the mortgage, with interest, and shall thereupon receive 
a full assignment and transfer of the mortgage, and of all such 
other securities; but no subrogation shall impair the right of 
the mortgagee or trustee to recover the face amount of his 
claim.” 

We do not set out in full the other provisions of the mort- 
gage clause, for the reason that the other provisions are not in 
any way involved in the decision of this case. Although Burton 
Bridges had no title to the property in question, it affirmatively 
appears that the interest acquired by Bacot in the property was 
under a valid deed signed by both Burton Bridges and his wife, 
Emily Bridges, containing, in a separate agreement, a defeasible 
clause; in other words, the interest of Bacot in the property at 
the date of the insertion of the mortgage clause is placed be- 
yond question, and the mortgage clause, coupled with the written 
agreement to recover, all show conclusively that as between the 
parties the transaction was treated as a mortgage. 

The policy of insurance covered a period of time beginning on 
January 17, 1907, and ending on January 17, 1908, and the mort- 
gage clause was coextensive in point of time with the original 
insurance policy. Some time in December, 1907, while the 
policy was in full force, the building covered by the policy was 
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totally destroyed by fire. All the requirements of the policy as 
to notice of loss, proofs, etc., were duly made, and demand made 
on the insurance company by both parties for such proportionate 
part of the value of the insurance as each claimed they were en- 
titled to. The insurance company denied any liability under the 
policy. Hence the suit uniting all parties as plaintiffs. The 
second count is much the same as the first. It alleges that the 
title to the property is in Emily Bridges, the wife of Burton 
Bridges, and that the building insured was occupied by them as 
a homestead. It further alleges that it was the intention of Bur- 
ton Bridges to take out the insurance in the name of Emily 
Bridges, but that without his fault and by accident and mistake 
the policy was written in the name of Burton Bridges, instead 
of his wife. There is no allegation that the insurance company 
knew of the condition of the title and waived it in any way. The 
second count demands the balance of the insurance, being $187 
after allowing the sum of $512.91 to be paid to Bacot; that being 
the conceded amount of his interest. The declaration was de- 
murred to and many grounds assigned. We simply state those 
we deem material. The demurrer states: (1) That the decla- 
ration shows that the policy of insurance was issued to Burton 
Bridges, and not Emily Bridges, and therefore Emily Bridges. is 
improperly made a party plaintiff ; (2) that the declaration shows 
that the title to the property is in Emily Bridges, and not Bur- 
ton Bridges, the insured, and because of this policy is void, 
as Burton Bridges was not the “sole and unconditional owner” 
of the property, as it was provided in the policy that he should 
be in order to claim the benefit of the insurance; (3) because 
the policy was issued on the 17th day of January, 1907, and the 
property covered by the policy had been conveyed to E. M. Bacot 
by Burton and Emily Bridges long prior to that time, to wit, 
on the 17th day of December, 1905, and therefore there was no 
title in either of them at the date of the insurance; (4) because 
the declaration and policy show that the policy was void at the 
time of its issuance by reason of the failure of Burton Bridges 
to be the sole and unconditional owner of the property, and 
therefore there could be no right accruing to Bacot as mort- 
gagee under the mortgage clause of this void policy; (5) because 
it is not shown that E. M. Bacot is a mortgagee or grantee, nor 
that Burton and Emily Bridges are mortgagors or grantors in 
any mortgage or deed in trust, but that Bacot was the owner of 
the property intended to be covered by the policy, and, not being 
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the insured, had no right of action. These issues thus raised 
by demurrer sufficiently present all questions in the case. The 
trial court sustained the demurrer and dismissed the declaration, 
from which judgment an appeal is prosecuted. 

The first question which we shall consider is whether the 
policy in favor of Burton Bridges ever attached by reason of the 
clause making the policy void “if the interest of the insured in 
the property be not truly stated” or “if the interest of the insured 
be other than unconditional and sole ownership”. We do not 
conceive the question in this case to depend at all on whether 
or not the husband had an insurable interest in the property on 
account of his homestead rights; but the question is whether 
the terms of the policy covered any such interest. The condi- 
tion on which the policy is given any validity by the contract of 
insurance is that the insured is the unconditional and sole owner, 
and yet the declaration itself shows that he never was the owner. 
In the case of Groce vs. Phoenix Ins. Co., 48 South. 298, this 
court said in regard to this clause that “it is very generally 
agreed, and, indeed, repeatedly decided in this state, that the 
clause in an insurance policy as to sole and unconditional own- 
ership is reasonable and valid, and that a breach of such stipula- 
tion, unless waived by the company, will excuse the company 
from liability.” In the case of Rosenstock vs. Ins. Co., 82 Miss. 
674, 35 South. 309, the court also upheld this clause. In fact, 
it may be said that the unconditional and sole ownership clause 
ot insurance policies has been sustained in all courts. What is 
unconditional and sole ownership is not a question of legal dif- 
ficulty. In the case of Rochester German Ins. Co. vs. Schmidt, 
162 Fed. 447, 89 C. C. A. 333, quoting from 2 Clement on In- 
surance, it is said: ‘An insurance ownership is sole when no 
one else has any interest in the property as owner, and is un- 
conditional when the quality of the estate is not limited or af- 
fected by any condition.” The husband or wife, as the case may 
be, have certain rights given by statute in the homestead; but it 
is in no sense of the word any kind of ownership that is to say, 
where the title is absolute in the one or the other, the right which 
that other has in the homestead is not ownership in any sense of 
the word, and it can make no difference under the terms of the 
policy, so far as avoiding it is concerned, that the insured was 
the husband of the owner, or that the property was used by them 
as a homestead at the date the insurance was procured. Burton 
Bridges represented that he was the unconditional and sole 
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owner of the property, and his title must be at least substantially 
as represented. The contract of insurance was with him alone, 
and he alone can recover on the contract if it is a valid insurance 
contract, and its validity must be determined by the conditions 
in the contract made with him. It is not shown that he was act- 
ing as the agent of his wife, nor is it shown that the insurance 
company had any knowledge of the true status of the title. While 
it has been held in the case of Liverpool Ins. Co. vs. McGuire, 
52 Miss. 227, and in the case of Groce vs. Phoenix Ins. Co., 48 
South. 298, that this clause had to do not with nice questions of 
title to be precisely determined, but with beneficial, practical, and 
equitable ownership, yet this clause deals with ownership of the 
kind just named, and we have not found any case that so extends 
the construction of this clause as to make it comprehend mere 
rights which a husband or wife may have in a homestead, unless 
the policy is so worded as to undertake to insure those rights. 

Many of the authorities cited by counsel for appellant, in fact 
most all of them, are merely discussing the question of whether 
or not a husband or wife has an insurable interest in the home- 
stead when the title is in the others. This interest is doubtless 
an insurable interest; but the question in this case is not that. 
The question here is: Is it permissible for a husband and wife 
to insure a homestead the title to which is in the other, and rep- 
resent that the one procuring the insurance is the sole and un- 
conditional owner, and when the risk is destroyed abandon the 
insurance contract and its conditions as to sole ownership and 
collect the value of the policy on the idea that he or she, though 
not the sole owner as represented, yet has an insurable interest 
in the property because it is his homestead? We say not. That 
was not the contract, nor was it the interest insured. This com- 
pany might be willing to insure the sole owner of the property, 
but unwilling to issue a policy on any interest which he might 
have in the property. ‘To so hold would be to substitute a dif- 
ferent contract from that which the parties made. 

The next question is: If the original policy is void because 
of a violation of the sole and unconditional ownership clause, 
thereby making the policy as to the original owner void from 
its inception, can it be valid as to a mortgagee? Let it be re- 
membered that Bacot held a valid and enforceable mortgage on 
the property at the time the mortgage clause was inserted and 
on the date it was destroyed; his interest being, as now shown 
by the pleadings, $512.91. Before discussing this question in its 
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legal aspect, it will be well to consider the terms of the policy in 
relation to the mortgagee. The policy of insurance was a part 
of the security which Bacot held on his interest in the property, 
and it was obtained for that purpose. Under the mortgage 
clause of this policy, it was only such interest that Bacot had in 
the property “as it might appear” that he undertook to insure, 
and it was only that interest that the contract of insurance under- 
took to protect. The consideration paid for the policy by the 
owner is a continuing consideration, day by day, and is not fully 
earned until the expiration of the full life of the insurance policy. 
That this is the case and is so understood by the insurance com- 
pany is evidenced by the clause in the policy which permits 
either party to cancel the policy on certain conditions therein 
named, whereupon it becomes the duty of the company to refund 
a certain proportion of the unearned premium. No additional 
consideration is required to be paid as a condition for the inser- 
tion of the mortgage clause in the insurance policy, nor is any 
additional risk incurred by the insurance company. The con- 
sideration paid by the original insurer constitutes a sufficient 
and valuable consideration for the contract between the insur- 
ance company and the mortgagee, since it imposes no increased 
hazard; nor does it increase the amount of the insurance con- 
tract, but merely imposes upon the insurance company the ob- 
ligation of paying to the mortgagee, in the place of the insured 
and out of the proceeds of the policy, such sum, not in excess of 
the face value of the policy, as the interest of the mortgagee, in 
the identical thing insured, shall amount to. 

When a mortgage clause is inserted in an insurance policy, its 
effect is limited and controlled by section 2596 of the Code of 
1906, and the rights of the parties are determined by the provi- 
sions of the above statute, which automatically writes itself into 
every insurance contract where the insurance company allows 
a mortgage clause to be inserted. In other words, where an in- 
surance contract is made with the owner of property on which 
there is a mortgage, and the mortgagor, with the consent of the 
insurance company, undertakes to have a mortgage clause in- 
serted in favor of the mortgagee, the statute says that such con- 
tract “shall have attached, or shall contain the following mort- 
gage clause”, etc., and proceeds to give in detail what this clause 
shall contain. This, then, irrespective of any mortgage clause 
inserted by the insurance company to the contrary, constitutes 
the only mortgage clause that can be placed in the policy. Since 
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the mortgage clause in the policy is in the language of section 
2596 of the Code of 1906, we will not incumber this opinion by 
a reproduction of the statute, as we have already set out the 
principal parts of the statute as contained in the clause referred 
to. The rights of the mortgagee under this policy turn upon a 
construction of this statute, and, if the mortgagee is entitled to 
recover, it is by virtue of this statute and independent of the 
provisions contained either in the original policy or the mort- 
gage clause, in so far as same may conflict with the statute. 

The effect of this statute is to make the contract between the 
insurance company and the mortgagee a new and independent 
contract, which is not in any way dependent upon or subservient 
to the conditions of the original policy between the owner and 
the insurancecompany. It may be that the original policy was void 
from its inception; but this fact cannot in any way invalidate the 
independent contract of insurance between the mortgagee and 
the insurance company, if the mortgagee have really a valid and 
insurable interest in the subject of the insurance. Under sec- 
tion 2596 the mortgagee does not take by assignment from the 
original owner of the policy, taking only the rights which the 
original owner has and subject to all the conditions imposed 
upon the owner; but the very design and purpose of the statute 
is to place the insurable interest of the mortgagee on a safer 
basis than it would be if it were subject to be defeated by all the 
uncertainties accompanying the taking out of insurance by the 
owner in stating correctly his title, etc., and the many other 
conditions imposed by the insurance company, the nonobserv- 
ance of which work a forfeiture of the policy in so far as the 
owner is concerned. It is not because the law looks with any 
special favor on the mortgagee that this statute was passed se- 
curing him from forfeiture of his rights because of a breach of 
the condition of the policy on the part of the original insurer, 
The business of insurance has reached that stage in commercial 
affairs that it is relied on as a kind of security in multiplied trans- 
actions. Men part with valuable property in part reliance on an 
insurance policy as indemnity against loss. The mortgagee does 
not live in the property. He knows nothing of the representa- 
tions made by the insured when obtaining the policy of insur- 
ance that would render the policy void because of a breach of its 
conditions. He knows nothing of any fraud or false swearing 
which may have been done by the owner. He knows nothing of 
the hazards incurred by the insured in the use of the property 
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which invalidates same under its terms. In short, he cannot 
know of the possible violation by the mortgagor of the many 
conditions imposed on the owner by the insurance company 
that would defeat a recovery under the policy, and the object of 
the statute was to relieve this indemnity taken by the mortgagee 
from its precarious attitude as a security, so liable to be defeated 
by the fraud, the ignorance, and the carelessness of the mort- 
gagor, and, while leaving it optional with the insurance com- 
pany whether or not they will insert the mortgage clause, yet 
if they do, there can be inserted in it only such conditions of 
invalidation, as regards the mortgagee, as the statute provides. 

In so construing this statute, we are fully aware of the fact 
that there are cases which construe this clause differently, and 
hold that if the original policy never attached to the risk, and 
the policy was therefore void from the beginning, the mortgage 
must fail; but we do not think the reasoning of those cases is 
sound, and, while resting on almost the identical clause that is 
required by our statute to be inserted. yet no statute had re- 
quired that these clauses be inserted in the policy, as is the case 
here; but, if this be incorrect, stil! we cannot agree with those 
decisions. It seems to us that those decisions wholly miscon- 
ceive the true principle which should control, and overlook the 
fact that the contract of insurance made with the mortgagee is 
independent; that is, free from the provisions and purposes of 
the contract with the owner, and made for the purpose of se- 
curing the interest of the mortgagee. It is merely a more con- 
venient method, adopted by the company and mortgagee, of 
effecting an independent insurance through the premiums paid 
by the original insurer on his contract, without requiring the 
multiplicity of transactions which would be required by each 
party, mortgagor and mortgagee, taking out separate policies. 
To illustrate: A. owns property worth $5,000 and insures same 
for $4,000. A. borrows from B. $3,000, and B. requires of A., 
in addition to a mortgage, that A. keep up an insurance in favor 
of B. for the sum of $3,000. Were it not for the present method 
of conducting this business under the mortgage clause provided 
by the statute, it would be necessary for B. to insure his interest 
in a separate policy for $3,000, and in order that the insurance 
might be kept up to the original amount of $4,000 a separate 
policy would have to be issued in favor of A. for $1,000. Again, 
at the end of six months, A. pays B. $1,500 of the debt. New 
policies would have to be issued in order to cover the value of 
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the property, and the amount of A.’s policy increased to $2,500, 
and B.’s policy reduced to the value of his then interest, to wit, 
$1,500. It was in order to avoid all these complications that the 
statute was enacted, making separate and independent contracts 
of the transactions, yet so arranging it as that both mortgagor 
and mortgagee, automatically, under one policy, keep insured 
whatever interest they may have in the subject of the insurance. 
If the mortgagor have no interest in the property, or if he has 
so stated his interest as that he forfeits his rights under the 
policy, but the insurance company is forced, under the policy, to 
pay the valid interest of the mortgagee, the insurance company 
is protected under the statute, by being legally subrogated to all 
the rights of the mortgagee as against the mortgagor. By the 
terms of this statute, so construed, complications are eliminated, 
and justice worked out to all parties. The following cases are 
in conflict with this view: Hanover Fire Ins. Co. vs. Nat. Ex- 
change Bank (Tex. Civ. App.) 34 S. W. 333; Genessee Falls 
Sav. Bank vs. U. S. Fire Ins. Co., 16 App. Div. 587, 44 N. Y. 
Supp. 979; Baldwin vs. Ins. Co., 105 Iowa, 379, 75 N. W. 326. 
Before we had any statutes on this subject, this court held in the 
case of East vs. Ins. Ass’n, 76 Miss. 697, 26 South. 691, that this 
mortgage clause constituted a new and independent contract, 
and the mortgagee might recover as to his interest without ref- 
erence to any condition imposed upon the owner by the policy. 
See, also, the cases of: Phoenix Ins. Co. vs. Omaha Loan & 
Trust Co., 41 Neb. 834, 60 N. W. 138, 25 L. R. A. 679; Magoun 
vs. Firemen’s Fund Ins. Co., 86 Minn. 486, 91 N. W. 5, 91 Am. 
St. Rep. 370; Oakland Home Ins. Co. vs. Bank of Commerce, 
47 Neb. 717, 66 N. W. 646, 36 L. R. A. 673, 58 Am. St. Rep. 663. 

If, then, the contract between the mortgagee and the insurance 
company is a wholly independent contract from: that of the origi- 
nal owner or mortgagor, how can it be that any but the condi- 
tions contained in the mortgagee’s contract affect his rights? 
His rights are independent, not derivative from the mortgagor’s 
contract. Under this independent contract, he is not a mere 
appointee of the mortgagor to receive the proceeds of the policy, 
in case of loss, by virtue of and under the contract of the mort- 
gagor, but the mortgagee gets an independent right, an inde- 
pendent contract with the insurance company, whereby the in- 
surance company insure his individual interest in the property. 
In the case of Ins. Co. vs. Bohn, 65 Fed. 165, 12 C. C. A. 5381, 
27 L. R. A. 614, a case expressly approved by this court in the 








Fire. ] Bacot et al. vs. Phenix Ins. Co. 225 


case of Rosenstock vs. Ins. Co., 82 Miss. 674, 35 South. 309, it is 
expressly held, in construing a mortgage clause almost identical 
with the one attached to this policy, that, even if the original 
policy issued to the owner was void from its inception, that in 
no way affected the right of a valid mortgagee to collect the value 
of his interest in the property under this independent contract 
as mortgagee with the insurance company. The question in the 
Bohn Case, supra, was this: Certain persons, being the sole 
owners of the capital stock of a corporation, procured a policy 
of insurance on same in their individual names. The policy con- 
tained the usual unconditional and sole ownership clause. The 
property was under mortgage, and the policy of insurance had 
inserted in it the union mortgage clause required to be inserted 
in this policy by the statute. Subsequently the property was de- 
stroyed by fire, and the questions in this case were: First, was 
there a violation of the sole and unconditional ownership clause 
so as to prevent the original policy from ever attaching? And, 
second, if the original policy never attached because of a breach 
of this condition, can the mortgagee recover,on his contract? 
The court held that the sole owners of the capital stock of a cor- 
poration have not the sole and unconditional ownership of the 
corporate property within the meaning of an insurance policy, 
which is void unless they have such ownership; but the court 
further held, in regard to the mortgagee, as follows, viz.: “But 
the plaintiffs in error say that, although the indemnity of the 
blameless mortgagee is protected by this contract against any act 
or neglect of the mortgagors subsequent to the issue of the 
mortgage clause, yet any prior act or neglect of theirs, which 
excludes their interest from insurance under the policies, pre- 
cludes the mortgagee from obtaining any indemnity under this 
mortgage clause. Before we assent to a construction of this 
contract so narrow and subtle, it will not be uninstructive to no- 
tice the history and purpose of this clause, and the situation of 
these parties when they made it their contract. We all know 
that twenty years ago a contract between a mortgagee and an 
insurance company, like that before us, was novel and rare. At 
that time the customary method of indemnifying against loss by 
fire was to indorse upon the policy the words, ‘Loss, if any, pay- 
able to —-——, mortgagee, as his interest may appear’, or words 
of similar import. To-day such an indorsement is rare, and a 
contract similar to the mortgage clause before us is in genera! 
use. Why this change? The reason is not far to seek. The 
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old indorsement made the mortgagee a simple appointee of the 
mortgagor, and put his indemnity at the risk of every act or 
neglect of the mortgagor that would avoid the original policy in 
his hands. Indemnity so precarious, so liable to be destroyed 
by the ignorance, carelessness, or fraud of the mortgagors, was 
not satisfactory to the mortgagees; and they proceeded to make 
contracts with the insurance companies similar to that before us, 
for the purpose of securing indemnity to their interests that 
should not be affected by any act or negligence of the mort- 
gagors. * * * Qur conclusion is that the effect of the union 
mortgage clause, when attached to a policy of insurance running 
to the mortgagor, is to make a new and separate contract be- 
tween the mortgagee and the insurance company, and to effect 
a separate insurance of the interest of the mortgagee, dependent 
for its validity solely upon the course of action of the insurance 
company and the mortgagee, and unaffected by any act or neglect 
of the mortgagor, of which the mortgagee is ignorant, whether 
such act or neglect was done or permitted prior or subsequent 
to the issue of the mortgage clause.” 

In line with the case above quoted from are the cases of Ins. 
Co. vs. International Trust Co., 71 Fed. 88, 17 C. C. A. 616, and 
Hartford Ins. Co. vs. Olcott, 97 Ill. 439, and the case of West- 
chester Fire Ins. Co. vs. Coverdale, 48 Kan. 446, 29 Pac. 682; 2 
. Cooley’s Briefs, 1520. In the last case cited above, the court 
says, in construing the mortgage clause: “The rules laid down 
in the authorities cited have no application, however, to a case 
where a provision has been inserted in the policy which places 
the mortgagee upon another and a different footing from that 
of a mere assignee or appointee to receive the loss. The mort- 
gage clause was agreed upon for this very purpose, and created 
an independent and a new contract, which removes the mortga- 
gees beyond the control or the effect of any act or neglect of the 
owner of the property, and renders such mortgagees parties who 
have a distinct interest separate from the owner, embraced in 
another and a different contract. The tendency of the recent 
cases is to recognize these distinctions, and thus protect the 
rights of the mortgagee, when named in the policy, and the in- 
terest of the owner and of the mortgagee are regarded as distinct 
subjects of insurance. Excelsior Fire Ins. Co. vs. Royal Ins, 
Co., 55 N. Y. 343, 14 Am. Rep. 271; Ins. Co. vs. Allen, 43 N. Y. 
392, 3 Am. Rep. 711.” This same rule is reannounced in the 
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case of Ins. Co. vs. International Trust Co., 71 Fed. 88,17 C. C. 
A. 616. 

We unhesitatingly hold that the contract of Bacot with the 
insurance company as mortgagee was an independent contract, 
dependent for its validity alone upon the conditions placed by 
the statute in the mortgage clause, and unaffected by any con- 
ditions which invalidated the policy as to the mortgagor, whether 
prior or subsequent to the insertion of the mortgage clause. 
Our views of the mortgage clause can be stated in no better 
language than it is put in the case of Hastings vs. Westchester 
Fire Ins. Co., 73 N. Y. 141: “The intent of this clause was 
that in case, by reason of any act of the mortgagors or owners, 
the company should have a defense against any claim on their 
part for a loss, the policy should nevertheless protect the interest 
of the mortgagees, and operate as an independent insurance of 
that interest, and indemnify them against loss resulting from fire, 
without regard to the rights of the mortgagors under the policy ; 
and, to effectuate that intention, we should hold that, as against 
the mortgagees, the defendant cannot set up any defense based 
upon any act or neglect of the mortgagors, whether committed 
before or after the issuing of the policy, or the making of the 
agreement between the company and the mortgagees. * * * 
The intent of the clause was to make the policy operate as an 
insurance of the mortgagors and the mortgagees separately, and 
to give the mortgagees the same benefit as if they had taken out 
a separate policy, free from the conditions imposed upon the 
owners, making the mortgagees responsible only for their own 
acts. * * * This provision, in case the policy were invalidated 
as to the mortgagors, made it, in substance, an insurance solely 
of the interest of the mortgagees by direct contract with them, 
unaffected by any questions which might exist between the com- 
pany and the mortgagors.” 

It is next argued that this case should be affirmed, if for no 
other reason than because there is a misjoinder of parties, and 
the cases of Lowry vs. Ins. Co., 75 Miss. 48, 21 South. 664, 37 
L. R. A. 779, 65 Am. St. Rep. 587, and East vs. Ins. Co., 76 
Miss. 697, 26 South. 691, are cited as authority for this position. 
It is undoubtedly true that neither Emily Bridges nor Burton 
Bridges have any interest in this suit, and are therefore improp- 
erly joined; but it is also true that the question of whether or 
not they did have an interest, and the manner in which they 
should assert that interest was one of the questions to be litigated 
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in the case, and the court can now eliminate them on motion, or 
control the matter by instructions, and thus dismiss them from 
the case. 

It is further argued that Bacot, the mortgagee, cannot main- 
tain this suit because the amount of his interest is less than the 
policy, and the East Case and Lowry Case, cited above, are re- 
lied on as authority for this proposition. We do not think those 
cases are in point at all. In the present case, though Bacot’s 
interest is less than the face of the policy, yet, as mortgagee, his 
| is the only valid liability under the policy. This being the case, 
all that is due under the policy is due to him “as his interest may 
appear”, and being the only interested party, of course, he is the 
only one who can sue. This was not the case in either of the two 
cases cited above. 
Reversed and remanded. 
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EMPLOYMENT OF AGENTS—CONTRACTS—TERMINATION. 


A contract of employment of an insurance broker to place in certain 
companies or through them all fire insurance business which he 
might secure fixed a monthly salary to cover all compensation and 
expenses, and provided that the agreement should continue for two 
years. There was nothing to show that the parties contracted with 
reference to the broker’s ability to secure business in a particular 

, district. His business in San Francisco before the earthquake in 

: 1906 amounted to 80 per cent of his entire business and in the busi- 
ness district then destroyed to 80 per cent of his city business. The 
broker’s value to the insurance companies lay in his clientage which 
continued, notwithstanding the destruction of a part of the city. 
The business continued as profitable after the earthquake as before. 
Held, that the insurance companies could not terminate the contract 
on the ground of the destruction of a part of San Francisco by the 
earthquake. 


[For other cases, see Insurance, Dec. Dig. § 79.] 
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Action by S. W. Levy against the Caledonian Insurance Com- 
pany and others. From a judgment for plaintiff, and from an 
order denying a new trial, defendants appeal. Affirmed. 


T. C. VAN Nzss, for Appellants. 
GoopFELLOW & EELLS, for Respondent. 


Stoss, J. 

On March 31, 1906, the plaintiff, an insurance broker at San 
Francisco, entered into a written contract with one Conroy, who 
was acting on behalf of four foreign insurance corporations, 
which he represented as manager for the Pacific Coast. By this 
contract Levy, in consideration of the monthly payment to him 
of $1,000, agreed to place in said companies, or through them, 
any and all fire insurance business which he might be able to se- 
cure or control. The consideration above expressed was to 
cover all compensation for services rendered by Levy and cleri- 
cal service of his employees. The agreement provided that it 
was to continue for a period of two years, commencing April 
1, 1906. There were other terms, none of which have any bear- 
ing upon the present controversy. No payments were ever made 
to Levy under the contract. This action was commenced in 
September, 1906, and by it the plaintiff sought to recover from 
said four corporations the five installments of $1,000 each, falling 
due up to the 1st day of September. A supplemental complaint, 
filed in March, 1907, asked judgment for the further sum of 
$6,000. Plaintiff recovered judgment for the sums demanded, 
and the defendants appeal from the judgment and from an order 
denying their motion for a new trial. 

The defense relied upon is stated in the answer as follows: 
The defendants allege that, at the time they entered into said 
agreement with plaintiff, the principal portion of the business 
controlled and within the understanding of the parties to be con- 
trolled by plaintiff consisted of risks located in the business dis- 
trict of San Francisco; that said business district was during the 
18th, 19th and 20th days of April, 1906, totally destroyed by 
earthquake and fire; and that by reason of such destruction, and 
of the destruction of the insurable property in said district, it 
will not be possible for plaintiff to secure for said companies the 
business in consideration of which he made the agreement, and 
that by reason thereof the consideration for which said compa- 
nies entered into said agreement has failed in a material respect. 
The defendants allege that they entered into said agreement in 
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consideration and because of the fact that plaintiff controlled a 
large insurance business in said business district. It is further 
alleged that, immediately after the destruction of said business 
district, the defendants notified plaintiff that they would no 
longer recognize the agreement as nn upon them and re- 
scinded said agreement. 

The court found that the consideration for the covenants and 
promises of the defendants is as set forth in said written agree- 
ment and not otherwise; that it is not true that, by reason of the 
destruction of the business district or the insurable property 
therein, it will not be possible for plaintiff to secure the business 
in consideration of which the defendants entered into said agree- 
ment. The agreement, it was found, has not failed in any ma- 
terial respect. ‘The court finds that the business of insurance 
at all times since the said fire has been conducted in the city and 
county of San Francisco, although the location of the risks has 
changed by reason of the said fire; that the plaintiff has been 
able to procure, and has in fact procured, for the defendants a 
larger amount of insurance than before the fire. The defend- 
ants, the court finds, continued, after the earthquake and fire, to 
accept from the plaintiff performance of the agreement on his 
part, and received from him fire insurance until June 21, 1906 
the date of the attempted rescission. The finding on the plea of 
rescission is against the defendants. This, however, is imma- 
terial, if the court below was right in its view that there was no 
ground for rescission, 

The findings regarding the business procured by plaintiff for 
defendant companies since the fire are fully sustained by the evi- 
dence. There is no dispute of the fact that after the fire, as 
before, the plaintiff placed with the defendants all the fire insur- 
ance business which he was able to control. The plaintiff testi- 
fied that within fifteen days after the fire he resumed his insur- 
ance business. The interruption was only during the time when 
“everything was in chaos and the insurers had no papers or 
books”. The trial of the action commenced on March 25, 1907, 
not quite one year after the date fixed for the commencement 
of the contract. From March 31, 1906, to the time of his testi- 
mony, the plaintiff placed with the defendant companies insur- 
ance on which the premiums amounted to $45,219.84. The 
average for the three years preceding the fire had been from 
$30,000 to $35,000. On these facts we can see absolutely no 
foundation for the contention of the defendants that they were 
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relieved from performing their contract by any failure of con- 
sideration. The appellants seek to bring the case within the 
well-established rule excusing performance where a contract is 
made in contemplation of the continued existence of a subject- 
matter which is, after the making of the contract, destroyed with- 
out the fault of either party. Taylor vs Caldwell, 3 B. & S. 826; 
Potts Drug Co. vs. Benedict, 104 Pac. 432; Wells vs. Calnan, 
107 Mass. 514, 9 Am. Rep. 65; Land Co. vs. Harrimans, 68 N. 
H. 374, 44 Atl. 527; 9 Cyc. 631; 1 Beach Contr. § 217. For ex- 
ample, this contract, which called for the rendition of personal 
services by Mr. Levy, was, under the rule stated, subject to the 
implied condition that, in the event of his death, further per- 
formance on both sides should be excused. Robinson vs. Davi- 
son, L. R. 6 Exch. 269; Spalding vs. Rosa, 71 N. Y. 40, 27 Am. 
Rep. 7; Johnson vs. Walker, 155 Mass. 253, 29 N. E. 522, 31 
Am. St. Rep. 550. But neither the agreement itself nor the addi- 
tional evidence discloses directly or by necessary inference that 
the parties contracted with reference to plaintiff’s ability to se- 
cure business in a particular district. The appellants’ manager 
testified that plaintiff’s business, before the fire, had been partly 
within, and partly without, the city. The city business amounted 
to 80 per cent of the whole, and that in the business district to 
80 per cent of the city business. This was the extent of defend- 
ants’ showing. But the destruction of the buildings in the 
burned district did not destroy the plaintiff's capacity to obtain 
insurance. The most reasonable supposition is that the de- 
fendants contracted to pay him $1,000 per month,«not because 
he was able to write insurance in a certain location, but because 
his relations with certain people, wherever located, enabled him 
to write insurance for them. His value to the appellants lay in 
his clientage, and this continued, notwithstanding the burning 
of buildings in which some of his clients had been doing business. 
Within a brief period after the fire, most of the merchants whose 
establishments in the burned district had been destroyed found 
quarters and resumed business in other parts of the city. There 
they again required insurance, and the plaintiff was again en- 
abled to place the insurance of those of them who were his 
clients. It is said that there was, after the fire, a great demand 
for insurance, and that appellants could have obtained this busi- 
ness without Levy’s assistance. But this conclusion is merely 
speculative, and can have no bearing on the rights of the parties 


under their contract. It may be that even before the fire the 
Vou. XXXIX.—16. 
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defendant companies might have been able, through their own 
efforts, to get a large part of the business which was brought to 
them by plaintiff. But they evidently considerd Levy’s influence 
valuable, and agreed to pay him for it. They should not be 
heard to say that they might have done as well without his aid. 
That his efforts were effectual is shown by the fact that he turned 
over a largely increased amount of premiums. Even though the 
excess was due, in whole or in part, to increased premium rates, 
there is nothing in the record to suggest that the business was 
not as profitable as that which the plaintiff had brought in before 
the earthquake and fire. 

In view of what we have said, there seems to be little reason 
for discussing at any length appellants’ further contention that 
they are relieved because the performance of the contract had 
become impossible by the occurrence of an event which could 
not reasonably have been anticipated. There was no impossi- 
bility. Plaintiff was able to perform his obligation to furnish 
insurance. He did perform it. It is equally possible for de- 
fendants to perform their part.: 

The judgment and order appealed from are affirmed. 

We concur: Angellotti, J.; Shaw, J. 


SPRINGFIELD COURT OF APPEALS. 


MIssOURI. 


STEPHENS 
v8. 


FIRE ASS’N OF PHILADELPHIA.* 


ACTION—PLEADING—BURDEN OF PROOF. 


In an action on a fire policy for a loss by fire accompanied by an explo- 
sion, the policy excepting loss caused by explosion unless fire en- 
sued and then only for the loss by the fire, an allegation of the 
complaint that the goods were destroyed by fire “which did not 
happen from any of the causes excepted in said policy”, did not 
throw on plaintiff the burden of proving that fire preceded the ex- 
plosion. 


[For other cases, see Insurance, Cent. Dig. § 1660; Dec. Dig. § 646.] 
* Decision rendered, Dec. 6, 1909. 123 S. W. Rep. 63. 
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PRIMA FACIE CASE—BURDEN OF:PROOF. 


In an action on a fire insurance policy, where insured has shown the 
issuance of the policy, the payment of the premiums, the loss, notice 
to the insurer and a general compliance with the conditions of the 
policy, if the answer sets up special and affirmative matters of de- 
fense under the terms of the contract, it is error to instruct that 
plaintiff must prove a compliance with all of the terms and condi- 
tions of the policy. 

[For other cases, see Insurance, Cent. Dig. §§ 1645-1668; Dec. Dig. $ 
646. ] 

EXCEPTIONS IN POLICY —“ NEGLIGENT OR UNLAWFUL 
FIRE”—"‘INNOCENT FIRE”. 

Where a fire insurance policy contained an exception that the company 
would not be liable for loss caused by explosion of any kind unless 
fire ensued and in that event for the damages by fire only, a loss 
occurring solely from an explosion, not by a preceding fire, or an 
explosion which occurred from the contact of escaping natural gas 
with a lighted match, are within the exceptions of the policy; the 
rule being that the ignition of the explosive substance must be 
caused by an actual combustion involuntarily or illegally started, 
which is called a negligent or unlawful fire, and not a harmless com- 
bustion such as a lighted match, burning gas jets, or a lighted cigar, 
which are called innocent fires. 

[For other cases, see Insurance, Cent. Dig. §§ 1128, 1134, 1139, 1141; 
Dec. Dig. § 422.] 

[For other dilations see Words and Phrases, vol. 3, pp. 2814-2816.] 


EVIDENCE—SUFFICIENCY TO SUPPORT JUDGMENT. 


In an action on a fire policy, evidence held to support a judgment for 
plaintiff. 


[For other cases, see Insurance, Cent Dig. §§ 1707-1728; Dec. Dig. § 665.] 


Appeal from Circuit Court, Jasper County; Haywood Scott, 
Judge. 

Action by J. E. Stephens against the Fire Association of 
Philadelphia. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Fyxe & Sniper and Cray & Davis, for Appellant. 
McINDOE & THURMAN, for Respondent. 


Nixon, P. J. 

This is an action on a fire insurance policy. The petition al- 
leges that the property insured was household furniture on the 
first floor just above the basement of what is known as the Olivia 
Apartment House, on the corner of Fourth and Moffett Streets, 
in Joplin, Mo., which furniture was damaged and destroyed by 
a fire and an explosion on January 12, 1908, at about 5 o’clock 
in the morning. The basement underneath this apartment was 
used for lockers and storage for tenants in the building, and it 
was in this basement that the fire and explosion occurred by 
which the contents of the building were badly wrecked and dam- 
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aged, including household goods and other personal propery al- 
leged to have been worth, at a sound value, from $4,000 to 
$5,000. The amount of the policy issued by the defendant com- 
pany was $1,000, and plaintiff recovered judgment for that 
amount in the trial court. In its answer to the petition, the de- 
fendant insurance company set up, among other things, a clause 
in the policy to the effect that “this company shall not be liable 
for loss caused by explosion of any kind unless fire ensues, and, 
in that event, for the damage by fire only”. The case was tried 
by both parties, evidence introduced, and instructions given upon 
the same theory—that if the fire preceded the explosion, and the 
explosion was an incident of the fire and was caused by it, the 
insured could recover the fire damage only. The evidence 
tended to show—and the fact was practically admitted by both 
litigants—that a severe explosion happened in the building, with 
probabilities that it occurred from natural gas in the basement 
directly under the apartment occupied by the plaintiff. The 
plaintiff offered no evidence tending to separate the damage 
done by the explosion from that done by the fire and his recov- 
ery, so far as shown, is a general damage caused both by the 
explosion and the fire. The evidence clearly shows that a por- 
tion of the damage suffered resulted from the explosion, so that 
in this case the defendant is not liable for any explosion dam- 
age unless the explosion occasioning such damage was pre- 
ceded by a fire which caused it. The contested point in this case 
is therefore one of evidence — whether the explosion which 
wrecked and damaged the plaintiff’s furniture was preceded by 
a fire which caused it; for, if it was not preceded by a fire, then 
the defendant is not liable for any damage, as the plaintiff of- 
fered no evidence of the amount of his damage done by fire sub- 
sequent to the explosion, and there would be nothing upon 
which to base a verdict against the defendant. 

At the very threshold of this investigation, the most important 
question to determine is: Upon whom rests the burden of proof 
and the burden of evidence? The petition of the plaintiff alleges, 
among other things, that the injuries to the plaintiff’s property 
were caused by a fire, and that “said goods so insured were de- 
stroyed, injured, and damaged on account of said fire and water 
and in consequence thereof which did not happen from any of 
the causes excepted in said policy”. The appellant in the pres- 
entation and argument of this case proceeds upon the theory 
that, by this allegation of the petition, the respondent undertook 
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and was bound to show, that the fire preceded the explosion. 
Such claim is made on account of this peculiar language just 
quoted from the plaintiff’s petition. This is an erroneous con- 
struction of the law in reference to the burden of proof, and pro- 
ceeds upon the mistaken theory that the form of pleading gov- 
erns as to the burden of proof, and that, by changing the form 
of the pleading, the burden of proof can be shifted. Such is not 
the law. “Where the burden of proof lies upon one party, it can- 
not be thrown upon the other party by the form of the pleading.” 
State vs. Melton, 8 Mo. 417. The court, in giving its instruc- 
tions at the conclusion of the trial of this case, made its declara- 
tion of law that the burden of proving that the fire preceded the 
explosion was upon the plaintiff, and gave the following instruc- 
tion at the instance of the defendant: ‘The court declares as a 
matter of law that, in order to render defendant liable under its 
policy for damage which may have been done to plaintiff’s prop- 
erty by explosion, plaintiff must show, and the burden is upon 
plaintiff to show, that said explosion was caused by a fire burn- 
ing at the time of or before such explosion.” Now, the Appel- 
late Court, in the consideration of the weight and sufficiency of 
the evidence in this case, is not bound by the declarations of law 
of the trial court as to the burden of proof if such declarations 
are not a true expression of the law. 

The argument of the appellant as to who should bear the bur- 
den of proof in showing whether the fire preceded the explosion 
or the explosion preceded the fire was that the burden of proof 
was upon the plaintiff to show that the fire preceded and caused 
the explosion. His argument was to the effect that, if the fact 
of an explosion has once been established, the defendant is not 
liable for its damage unless it was preceded by a fire, and that 
there is no more reason for saying that the burden of proving 
its Own innocence is upon the defendant than if some other 
thing had happened which resulted in the destruction of the 
property, that the evidence of a fire previous to the explosion is 
denied in the answer, and it raised a question to be established 
by plaintiff’s evidence. The rule as to the burden of proof in cases 
of this kind upon policies of insurance has received repeated ad- 
judications, and is so well established as to be no longer open to 
controversy. In our own jurisdiction the courts have passed 
upon this question, and the law may be stated as follows: In an 
action on a policy of (accident) insurance, the plaintiff should 
allege and prove the issuance of the policy, the payment of the 
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premium, the death of the assured, the giving of notice, and the 
making of proof and the general compliance with the conditions 
of the policy, and, if the answer sets up special and affirmative 
matters of defense under the terms of the contract, it is error to 
instruct that plaintiff must prove a compliance with all the terms 
and conditions of the policy. Hester vs. Fidelity & Casualty Co., 
69 Mo. App. 186; Meadows vs. Pacific Mutual Life Ins. Co., 
129 Mo. 76, 31 S. W. 578, 50 Am. St. Rep. 427. The same rule 
of law as to burden of proof as was applied in the above cases of 
accident policies applies to fire policies. The law is well stated 
in the case of German American Ins. Co. vs. Hyman, 42 Colo., 
loc. cit. 172, 94 Pac., loc. cit. 32 (16 L. R. A. [N. S.] 77), in this 
language: “The rule as to the burden of proof on this subject 
may be stated as follows: When the assured has shown the ex- 
ecution of the contract also the loss together with the amount 
thereof, the burden is on the insurer to prove that the loss or a 
part thereof is within one of the exceptions stated in the policy. 
It is hardly necessary to cite authorities upon this proposition. 
It is strictly in harmony with recognized rules for the construc- 
tion of contracts. * * * Suit being brought upon the con- 
tract, it is for the insurer who resists the recovery, to plead the 
exception upon which he relies, and to sustain the plea by ap- 
propriate proofs. It follows that in the cases at bar the burden 
was on defendants to aver and prove that the loss or some por- 
tion thereof was within the foregoing exception. That is to say, 
the burden was upon defendants to show that the explosion pre- 
ceded the fire, and that some portion of the loss sued for was 
occasioned by the explosion, and not by the fire.” In the case 
just cited the issues raised by the pleadings and the question on 
trial were identical with the one we have under consideration. 
There a policy of insurance was under consideration containing 
clauses exempting the insurer from liability and containing the 
identical clause upon which the insurer in this case claims such 
exemption. The court there held, as we have just stated, that 
“the burden was upon the defendants to show that the explosion 
preceded the fire”. See, also, 16 Am. & Eng. Ency. of Law (2d 
Ed.) p. 955. The case of Transatlantic Fire Ins. Co. vs. Bam- 
berger, 11 S. W. 595, 11 Ky. Law Rep. 101, was an action upon 
a fire insurance policy to recover for a loss, and the defense was 
there made that the defendant insured plaintiff’s goods by a 
policy providing that “there should be no liability occasioned by 
a fall of the building except as the result of a fire’. The Ap- 
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pellate Court held that the court below properly instructed the 
jury that they should find for the defendant, unless the fall of the 
building was the result of a fire, and that the burden of proving 
that the fall was not the result of a fire rested on the defendant. 

The appellant’s objection that the judgment is not supported 
by the evidence requires at our hands the examination of all the 
evidence in the case. The superintendent of the Kansas Nat- 
ural Gas Company testified that he had been familiar with the 
gas business since 1887. He was asked the following questions: 
“Q. Will natural gas explode unless it comes in contact with 
flame previous? <A. No, sir. Q. Then there must be a flame 
before there can be an explosion? A. Yes, sir.” The evidence 
in this case comprehensively examined—both the evidence for 
the appellant and the respondent—shows that no person was 
present in the basement where the fire occurred at and prior to 
the time of the explosion, and no person testified to having per- 
sonal knowledge as to whether the fire preceded the explosion 
or the explosion preceded the fire; and the only evidence as 
to the priority of the one over the other was the conditions and 
surroundings of the building and furniture and the evidence of 
the physical facts after the explosion took place. None of the 
persons who testified as witnesses were below the first floor of 
the building on the morning when the explosion took place, or 
prior to the explosion, and none of them undertook to testify as 
of his personal knowledge as to the condition of things in the 
basement where the explosion took place at the time that it oc- 
curred, and no one undertook to give any evidence as to how it 
did occur. The only evidence as to the condition of things at 
that time coming from the knowledge of any eyewitness was the 
statement of the boy, Marvin Reynolds, made after the explo- 
sion to Dr. W. E. Craig, introduced in behalf of the defense, 
which will hereinafter be more fully considered. 

The evidence of the plaintiff on the question of the priority of 
the fire was to the effect that in the basement underneath the 
apartment occupied by respondent there were several poles and 
books and barrels which were charred and burned; that a lead 
pipe in the same room going into the bathroom above was 
melted in two; that there was fire between the front of the house 
and the boiler room in the basement, and a crib and a mattres$ 
were on fire and the flames came through the basement into the 
plaintiff's apartment; that there was evidence that fire had 
burned and injured fixtures, upholstered pieces, and rugs, and 
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that Mrs. Stephens’s clothing, hair, and eyebrows were burned, 
and about her room were strong evidences of fire. The appel- 
lant’s evidence also tended to show that there was fire in the 
plaintiff’s apartment and in the basement, and that smoke and 
flames came up from the basement into the apartment. The 
appellant offered evidence tending to minimize the extent of the 
injuries by fire in charring wood and in doing injuries to the 
furniture and articles burned, and that the charring of the wood 
could have been made by the fire in a very short space of time. 
The appellant also offered evidence tending to show the extent 
of the injuries produced by the explosion, and that the floor 
above the basement was broken up and tilted to one side. It 
also offered evidence of the statements of the boy, Marvin 
Reynolds, madé to Dr. Craig, which declarations were admitted 
in evidence as being a part of the res geste. These statements 
were made soon after the explosion. The boy, when first dis- 
covered, was lying in the basement horribly mutilated, his skin 
burned off, his fingers charred—almost cooked—his knuckles 
loose and dropping off. He could not at first be seen by the wit- 
ness because of the smoke and dust. His statements were, for 
the most part, incoherent, and he kept repeating his words and 
mumbling. He was taken upstairs where he said to the witness, 
Dr. Craig: ‘How did this happen, or why did it happen? Don’t 
let my folks know anything about it.” He stated that he was 
down in the basement and struck a match. He kept saying one 
thing over and over again and mumbling—hardly intelligible— 
but at times he seemed to understand what he was saying, and 
then would go over the same statement again. Dr. Craig stated 
that the boy was found perhaps 15 to 20 feet from the foot of 
the stairs. Taking into consideration his muttering and inco- 
herent speech, lapsing after short intervals into unconsciousness, 
we cannot feel that his declarations are of much probative force. 
But, aside from that, the evidence that he lighted the match in 
the basement leads to no certain conclusion. It leaves unsolved 
the question whether there was a fire burning in the basement 
at the time he lighted the match. He gives us no word of the 
condition of things surrounding him at that time in the base- 
ment,-or at the time he first went down there. The casual rela- 


*tion of the fire and the explosion are still left shrouded in the 


same mystery as before his declarations were brought into the 
case. The matter, however, was submitted by the court’s decla- 
ration of law, and the instruction was undoubtedly correct. A 
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loss occurring solely from an explosion, not from a preceding fire, 
is covered by the exceptions in this policy and an explosion 
which occurred from the contact of escaping natural gas with a 
lighted match under the facts stated would also come plainly 
within the exceptions of the policy. The authorities hold that 
the ignition of the explosive substance must be caused by an 
actual combustion involuntarily or illegally started and some- 
times called a negligent or unlawful fire, and not a harmless com- 
bustion such as a lighted match burning gas jets or a lighted 
cigar which are called innocent fires. 

A fair survey of all the facts relating to the fire and the explo- 
sion do not seem to point in the direction of or converge upon a 
common centre in such a way as to lead to a satisfactory con- 
clusion that the explosion preceded the fire. The facts and cir- 
cumstances in evidence can be explained on the theory either 
that the fire preceded the explosion or the explosion preceded 
the fire. Certainly it cannot be said that such facts and circum- 
stances as to the conditions surrounding the building and the 
furniture when the witnesses after the explosion first arrived on 
the scene of action are so related to each other that they prove 
in any satisfactory way that the explosion preceded the fire. 
And, when we consider the physical and mental condition of the 
boy and his surroundings at the time of his declarations, to- 
gether with the inconclusive nature of the statements themselves, 
these statements, as reported by Dr. Craig, are not of such con- 
trolling and probative force as to shift the burden of proof to 
the plaintiff. The burden of proof, as we have seen, resting upon 
the defendant, requires him to show by a preponderance of the 
evidence that the explosion did precede the fire, and, without 
such evidence, the plaintiff’s prima facie case prevails. The only 
evidence on which such a conclusion could be reached is, as we 
have seen, entirely circumstantial, and, where a defense depends 
upon circumstantial evidence, the circumstances must form a 
connecting chain pointing to a single conclusion. Fields vs. 
Railroad, 118 Mo. App. 642, 88 S. W. 134. The defendant in 
this case held the laboring oar, and the law requires it to make 
headway against the plaintiff’s prima facie case. And when we 
consider the nature of the evidence offered in the case, and give 
it all the legitimate inferences that can reasonably be drawn, we 
have no hesitation in holding that the judgment was for the right 
party. 

A jury having been waived, and the parties litigant having 
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consented that the trial judge should sit as a jury, he was sub- 
stituted to the same legal attributes that would have been vested. 
in the jury, and the Appellate Court cannot interfere with his 
finding of the facts unless it appears that there is no substantial 
evidence to support the judgment. Under the evidence in this 
case, with the burden of proof on the defendant to make out by 
a preponderance of evidence that the explosion preceded and 
caused the fire, we find that there was no error materially affect- 
ing the defendant’s rights in the finding of the trial court that 
the plaintiff was entitled to judgment. The matters in dispute 
were peculiarly for the determination of a jury, and we cannot 
interfere. Dobbs vs. Cates’s Estate, 60 Mo. App., loc. cit. 660. 

The appellant asks a reversal of the judgment in this case on 
account of certain remarks made by the judge during the trial, 
to the effect that “it understood from its experience how these 
insurance companies do in fire cases”. These statements while 
they may be considered indiscreet and calculated to shake the 
confidence of the litigant in the impartiality of the court, could 
not be made grounds for the reversal of this case as we find the 
judgment of the trial court was for the right party. 

A point is also made and evidence injected into the record that 
the plaintiff, subsequent to the judgment in this case, com- 
menced a suit against the owner of the building in which the 
fire took place for negligence in failing to properly maintain 
the gas pipes, by reason of which the explosion took place with 
damage to his property. This defense that appellant now makes 
{s also untimely and foreign to the record, and can be of no 
avail to the appellant in this proceeding. 

The judgment of the trial court is therefore affirmed. 

Cox, J., concurs. Gray, J., not sitting. 





Fire.] Frick vs. United Firemen’s—Overholt vs. Same. 


SUPREME COURT OF PENNSYLVANIA. 


FRICK 
v8. 
UNITED FIREMEN’S INS. CO. 
OVERHOLT 
vs. 


UNITED FIREMEN’S INS. CO.* 


PROOF OF LOSS—NECESSITY OF INVENTORY. 


An insurance policy provided that in case of fire the insured should give 
immediate notice in writing and make a complete inventory of the 
property, stating the quantity and cost of each article and the 
amount claimed thereon, and render a statement to the company 
within sixty days, sworn to by the insured, stating the cash value of 
each article and the amount of loss thereon. eld, that if insured 
furnished a proper statement of loss, duly signed and sworn to, it 
was a compliance with the policy, though no inventory was furnished. 


{For cases in point, see Cent. Dig. vol. 28, Insurance, §§ 1340, 1341.] 


Appeal from Court of Common Pleas, Fayette County. : 

Action by Henry C. Frick and others against the United 
Firemen’s Insurance Company. Judgment for plaintiffs, and de- 
fendant appeals. Affirmed. 

At the trial the plaintiffs made the following offer: Counsel 
for plaintiffs offer to prove by the witness on the stand, to be 
followed by other testimony and competent proof, what was the 
actual cash value of the whiskey destroyed at the time of the fire; 
this to be followed by proof that it was impossible for the plain- 
tiffs to replace the same by purchase on the market with material 
of like kind and quality for less than the amount which the wit- 
nesses will testify was the actual cash value of the property de- 
stroyed. 

Counsel for defendants object to the offer as incompetent and 
irrelevant, for the reasons following: That the policies provide 
that the respective companies shall not be liable beyond the 
actual cash value thereof at the time any loss or damage occurs, 
and the loss or damage shall be ascertained or estimated accord- 
ing to such actual cash value, with proper deductions for depre- 
ciation, however caused, and shall in no event exceed what it 
would then cost the insured to repair or replace the same with 
" ® Decision rendered, May 27,1907, 67AtL Rep.743...2 
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material of like kind and quality. Objection overruled, with ex- 
ception for the defendants. 

Mr. Smith: “I desire counsel to make an offer of what they 
propose to prove by the witness on the stand.” 

Counsel for the defendant offers to prove by this witness: (1) 
That he is a competent bookkeeper, and has had experience in 
bookkeeping relating to the liquor or whiskey business. (2) 
That he has made an examination of plaintiff’s books with a 
view of learning what it would cost the plaintiffs in November, 
1905, to replace the whiskey destroyed with whiskey of like kind 
and quality. (3) That to that end he learned from; the books of 
the plaintiff company the minimum cost of the different lots of 
whiskey destroyed. (4) That the maximum cost of the whiskey 
destroyed, with all the charges and expenses incident thereto, 
up to the time of the fire on November 19, 1905, was much less 
per gallon than the prices claimed by the plaintiffs. (5) This 
for the purpose of showing what it would have cost the plaintiffs 
to replace the whiskey destroyed on November 19, 1905. Ob- 
jected to by counsel for plaintiffs as generally incompetent and 
irrelevant. 

The court: “Being of the opinion that the principle as found 
in the case of Sewing Machine Co. vs. Ins. Co., 201 Pa. 645, 51 
Atl. 354, does not apply under the facts as here established and 
the proofs submitted, and being further of the opinion that the 
principle declared in Mitchell vs. Ins. Co., 92 Mich. 594, 52 N. 
W. 1017, and the cases reported or cited as being reported in 
Hartford Fire Ins. Co. vs. Cannon, 19 Tex. Civ. App. 305, 46 S. 
W. 851, do apply and coincide with our view regarding the mat- 
ter, we will sustain the objection, with an exception for the de- 
fendants.” 

Counsel for defendants offer to prove by the witness on the 
stand, and other witnesses, that during an investigation at- 
tempted by the defendants as to what it would cost the insured 
to replace the whiskey destroyed by the fire on November 19, 
1905, the witness, as a representative of defendant companies, 
visited the office of the plaintiff company and there met the gen- 
eral manager of the plaintiff company’s business who admitted 
that the sum of the loss claimed by him for the plaintiffs, being 
the sum now claimed in these suits, included at least $30,000 of 
profits, this for the purpose of showing that the sum now 
claimed by plaintiff is greatly in excess of what it would have 
cost plaintiffs to replace the whiskey lost on November 19, 1905. 
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Objected to by counsel for plaintiffs as generally incompetent 
and irrelevant. 

The court: “We are inclined to think our last ruling covers 
that question, and we will sustain the objection, with an excep- 
tion for the defendants.” 

The court charged in part as follows: “The standard, then, 
ordinarily, is actual cash value which shall not exceed what it 
would then cost the insured to repair or replace the property 
destroyed with material of like kind and quality, and the loss 
shall be ascertained accordingly. However, under the facts in 
these cases, considering that the whiskey destroyed was of dif- 
ferent inspection and of various ages and likewise of different 
qualities and values affected materially by its age, the principles 
controlling in the construction of buildings or of machinery are 
not applicable in these cases. As we understand the law, and 
as we instruct you, the actual cash value of the whiskey de- 
stroyed at the time of the fire is what you are to determine in 
these cases. The other part of the lanquage quoted regarding 
the then cost to the insured of manufacturing a like quantity of 
whiskey to the amount destroyed does not apply here. The 
word ‘then’ in this contention in these policies is an important 
and a significant term, and must be given weight in determining 
the true intent and meaning of the policies. The defendants in- 
sist that, the plaintiffs being manufacturers of the property de- 
stroyed the measure of the damages should be the actual cost 
to them at the date of the fire of manufacturing a quantity of 
whiskey equal to the amount destroyed, including carrying 
charges, interest, etc., for the various lengths of time corre- 
sponding to the ages of the different inspections of whiskey de- 
stroyed, which construction in each drops the word ‘then’ and 
construes the policy as intending to give the defendants the 
benefit of the time it would take the insured to reproduce and 
age that large quantity of whiskey. In our opinion, under the 
facts in these cases, the policy cannot be so construed without 
doing violence to the language employed. Clearly it means what 
it says, ‘what it would then cost the insured to repair or replace 
it’, and that would be the actual cash value, and not what it 
would cost the plaintiffs to purchase and collect the various 
kinds of materials necessary to make so large an amount of 
whiskey and then manufacture it at their own distillery and await 
the delay necessarily incident for it to acquire the respective 
ages of the whiskey destroyed, which, in our opinion, practically 
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and legally makes it impossible to apply that part of the provi- 
sions of the policy quoted, regarding ‘what it would then cost 
the insured to repair or replace the property destroyed with 
material of like kind and quality’, to the facts in these cases from 
the viewpoint of the cost of manufacturing or reproducing the 
property destroyed. As we have already indicated, we do not 
think that the plaintiffs would be required, or should be required 
after the destruction of property such as this, to purchase and 
collect together the necessary materials and manufacture the 
quantity of whiskey destroyed, and then be obliged to wait the 
time necessarily required incident to the maturing of the goods 
manufactured to make them ‘of like kind and quality’, such as 
were destroyed by the fire, and that, we think, is an important 
consideration as to why you should take the actual cash value as 
the measure of damages in these cases.” 


Defendant presented these points: “(1) The plaintiffs having 
failed, prior to the bringing of these suits, to furnish to the de- 
fendants, respectively, a statement signed and sworn to by the 
insured, stating, inter alia, the cash value of each item of prop- 
erty claimed to have been destroyed by the fire in question, these 
actions are premature, and the plaintiffs cannot recover. An- 
swer: Refused. (2) The policy provides that if a fire occur 
the insured shall * * * ‘make a complete inventory of the 
property, stating the quantity and cost of each article and the 
amount claimed thereon’, The uncontradicted evidence shows 
that such an inventory was not made or exhibited by the plain- 
tiffs to the defendants, and upon their attention being called 
thereto, and a request made to furnish a statement of the cost, 
the plaintiffs did not render to the defendants the required state- 
ment, and these actions are therefore premature, and the verdict 
should be for the defendant in each case. Answer: Refused. 
(3) Under the law and all the evidence, the verdict should be 
for the defendant in each case. Answer: Refused.” 

Verdict and judgment for plaintiffs for $2,606.67. Defendants 
appealed. 


Argued before Fell, Brown, Mestrezat, Elkin, and Stewart, JJ. 


W. K. JENNINGS, S. S. MEHARD, and D. C. JENNINGS, 
for Appellants. 


WILLIAM WATSON SMITH and JoHN S. Curisty, for Appel- 
lees. 
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MESTREZAT, J. 

As stated by the learned counsel for the appellant, the assign- 
ments of error properly before us raise but two questions: (1) 
Does the policy of insurance require the plaintiffs to furnish the 
defendant company an inventory of the property destroyed, stat- 
ing the quantity and cost of each article and the amount claimed 
thereon; and (2) did the court err as to the measure of damages ? 

1. The clause in the policy which the defendant company 
claims requires the plaintiffs to furnish such inventory is the 
following: “If fire occur the insured shall give immediate notice 
of any loss thereby in writing to this company, protect the prop- 
erty from further damage, forthwith separate the damaged and 
undamaged personal property, put it in the best possible order, 
make a complete inventory of the same, stating the quantity and 
cost of each article and the amount claimed thereon; and, 
within sixty days after the fire, unless such time is extended in 
writing by this company, shall render a statement to this com- 
pany, signed and sworn to by said insured, stating * * * the 
cash value of each item thereof and the amount of loss thereon”, 
etc. It will be observed that this clause imposes upon the plain- 
tiffs the duty, inter alia, of making an inventory, but does not 
require the insured to furnish it to the insurance company. It 
simply says the insured shall “make a complete inventory”. Af- 
ter he has made the inventory, the policy requires, as will be 
noticed, that he, “within sixty days after the fire, unless such 
time is extended, in writing by this company, shall render a 
statement to this company, signed and sworn to, by said insured, 
stating * * * the cash value of each item thereof and the 
amount of loss thereon”, etc. The plaintiffs complied with this 
provision of the policy in their proof of loss, which was “signed 
and sworn to by the insured”, and delivered to the defendant 
company as required by the policy. That shows “the cash value 
of the property insured by you and for which claim for loss is 
hereby made, * * * as is shown in ‘statement of loss’ hereto 
attached”. The statement attached to the proof of loss shows 
the date of manufacturing the whiskey, the number of gallons 
destroyed, the price per gallon, and the aggregate loss. It is 
true that in this statement the word “price”, instead of “cash 
value”, is put at the head of the column in which the value per 
gallon of the whiskey is given; but the word is manifestly used 
as meaning the same as “cash value” and the defendant com- 
pany must have understood its meaning to be such. This is ap- 
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parent, not only from the fact that in the proof of loss the value 
given in the “statement of loss” is declared to be the “cash 
value”, but also from the two letters written by the plaintiffs to 
the defendant company in January, 1906, in which the defendant 
is advised that “our proofs of loss are filed upon the basis of 
actual cash market value at time of fire as*called for by the poli- 
cies”. The proof of loss was the statement required by the 
policy, and it was entirely sufficient. In addition to the informa- 
tion contained in the statement, the plaintiffs invited the defend- 
ant company to inspect their books, which would have disclosed 
every fact with regard to the whiskey which was in the posses- 
sion of the plaintiffs. If the defendant did not avail itself of the 
invitation and obtain the additional information in the possession 
of the plaintiffs, the latter are not at fault, and it is no reason for 
defeating the plaintiffs’ claim in this action. 

2. The policy contains the following provision: “This com- 
pany shall not be liable beyond the actual cash value of the prop- 
erty at the time any loss or damage occurs, and the loss or dam- 
age shall be ascertained, or estimated according to such actual 
cash value, with proper deduction for depreciation, however 
caused, and shall in no event exceed what it would then cost the 
insured to repair or replace the same with material of like kind 
and quantity.” This provision of the contract furnishes the 
measure of damages and raises the important question in the 
case. The policy is the contract between the parties, and must 
be given an interpretation which will carry out their intention. 
If the language of the policy is doubtful or obscure, it will be 
construed most unfavorable to the insurer. Merrick vs. Ger- 
mania Fire Ins. Co., 54 Pa. 277. A contract of insurance must 
have a reasonable interpretation such as was probably in the 
contemplation of the parties when it was made; and when the 
words of a policy are, without violence, susceptible of two inter- 
pretations, that which will sustain a claim to the indemnity it 
was the object of the assured to obtain should be preferred. 
Humphreys vs. National Benefit Ass’n, 139 Pa. 214, 20, Atl. 1047, 
11 L. R. A. 564. 

The property covered by this policy is of a peculiar character, 
but the intention of both parties was to protect the insured 
against its loss by fire, and the policy must be construed so as to 
effect that purpose. It is not like a machine, a house, or prop- 
erty of that character. There is no difficulty whatever in ascer- 
taining the cost of repairing or replacing such property as of 
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the date it is injured or destroyed. Proof is readily accessible 
which will enable the insured to establish “what it would then 
cost to repair or replace the same with material of like kind and 
quantity”. A moment’s reflection will show that this is not true 
of whiskey which has been destroyed. From the uncontradicted 
evidence it appears, and therefore it must be taken as a fact, 
that the age of whiskey materially affects its character and qual- 
ity, and hence is an important factor in ascertaining or deter- 
mining its value. It also appears in the case that this like other 
brands of whiskey, has a distinctive character and quality of its 
own, and that no brand of whiskey can be substituted in the 
market for another brand. 

Now, under the clause of the policy above quoted, how should | 
the plaintiffs’ loss be measured? The whiskey insured by the 
several policies issued to the plaintiffs was of different inspec- 
tions. There were 6,910 barrels destroyed. The most of it was 
manufactured about six months prior to the fire; some in 1903 
and 1904, and some in 1898 and 1899. The defendant company 
is not liable beyond the actual “cash value”. What is that value? 
That is fixed by the uncontradicted testimony of a number of 
witnesses. It ranges from 50 cents to $1.05 per gallon, accord- 
ing to its age. This was the cash value of the A. Overholt & 
Co. whiskey in the wholesale liquor market on November 19, 
1905, when it was destroyed. As appears in the evidence, there 
was whiskey of that brand of the different inspections on the 
market at that date. It must be conceded, we think, that, if the 
cash value of the whiskey at the date of the loss is the only prac- 
tical standard for measuring the plaintiffs’ damages, the court 
and jury must accept the value fixed by the plaintiffs’ witnesses. 
It will be observed, however, that the policy provides that the 
cash value of the whiskey “shall in no case exceed what it would 
then cost the insured to repair or replace the same with material 
of like kind and quality”. The defendant company contends that 
the loss could not be estimated at more than it would have cost 
the insured to replace the whiskey. In other words, the position 
of the defendants is that, under this provision of the contract. 
the plaintiffs’ right of recovery is limited to the cost of material, 
the expense of manufacturing the whiskey, the charges for car- 
rying it in bond, insurance, and interest on the amount invested 
in the whiskey. This provision of the policy is simply a limita- 
tion on the former provision, which fixes the loss at the cash 


value of the property. In estimating the loss, the insured is en- 
VoL. XXXIX.—17. 
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titled to the cash value of the property destroyed, provided it 
does not exceed what it would cost to replace it with material of 
like kind and quality at the date it was consumed. How shall 
this cost be ascertained? It is doubtless true that the cost of 
manufacturing a gallon of whiskey is easily ascertained. But 
that does not meet the requirements of this case. The plaintiffs. 
are not restricted to the simple cost of reproducing the whiskey. 
They are entitled to have the whiskey which was destroyed re- 
placed as of the date of the loss with the same material of like 
kind and quality. The whiskey consumed by the fire was as we 
have seen of different inspections. It had age which gave it 
character and quality. It was of the A. Overholt & Co. brand, 
dissimilar in character and quality from other brands, and for 
which there is no substitute. The cost of whiskey of like char- 
acter, quality, and age is the measure of the plaintiffs’ right of 
recovery. It is manifest that this cost cannot be a®ertained by 
simply taking into consideration the cost of the elements sug- 
gested by the learned counsel for the defendant company. It 
omits from the calculation the effect which age has on that par- 
ticular brand of whiskey, which is a most important factor in 
determining its cost. Nor can any witness, as is apparent, defi- 
nitely estimate what the age of each of the several inspections in 
this case will add to the actual cost of the material entering into: 
the particular brand of whiskey. It is an important element en- 
tering into its value, but the precise extent to which its value is 
increased cannot be fixed by testimony. There is therefore but 
one way to ascertain the cost of replacing the whiskey at the 
date it was destroyed, considering the brand, character, quality, 
and age of the whiskey; and that is to ascertain by competent 
evidence its actual cash value on the day of the fire. By that 
method of computing the cost the whiskey destroyed will be 
replaced “with material of like kind and quality” as of the date 
it was consumed, and that is therefore the measure of the plain- 
tiffs’ damages. 

The rule adopted in ascertaining the cost of replacing the in- 
sured property in Standard Sewing Machine Co. vs. Royal Ins. 
Co., 201 Pa. 645, 51 Atl. 354, is not applicable here, for the rea- 
sons above stated. To enforce it under the circumstances of 
this case would deprive the plaintiffs of the protection against 
loss of their property by fire which the policy stipulates. In the 
sewing machine case there was no difficulty in applying the rule. 
Here, owing to the peculiar character of the property insured,. 
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the cost of replacing it must be determined by its value at the 
date of the loss. 
The judgment of the court below is affirmed. 


SUPREME COURT OF SOUTH DAKOTA. 


—— 3 
MILISON 
v8. - 


MUTUAL CASH GUARANTY FIRE INS. CO.* 


FALSE REPRESENTATIONS. 


The house which plaintiff had insured being on the patented mining 
claim of another, and therefore, under Civ. Code, § 188, deemed 
affixed to the land, and part of the real estate, and he, in answer to 
the question of the insurer’s agent, if he owned the property, which 
question necessarily included the real estate, having stated that he 
did, that was a material false representation, avoiding the policy, 
in the absence of a showing of contract with, or estoppel of, the 
i owner, giving plaintiff ownership of and right to remove the 

ouse, 


[For other cases, see Insurance, Cent. Dig. §§ 601-631; Dec. Dig. § 282.] 


Appeal from Circuit Court, Lawrence County. 

Action by Eli Milison against the Mutual Cash Guaranty Fire 
Insurance Company. Judgment for plaintiff, and defendant ap- 
peals. Reversed, and new trial granted. 


MARTIN & MASON, for Appellant. 
KELLAR & STANLEY, for Respondent. 
Corson, J.. 

This is an action upon an insurance policy to recover $900 loss 
upon household furniture and a dwelling house, $500 on the fur- 
niture and $400 on the dwelling house. Verdict and judgment 
being in favor of the plaintiff, the defendant has appealed. The 
complaint is in the usual form, and the defendant pleads breach 
of certain warranties contained in the policy as constituting a 
forfeiture of the plaintiff’s claim to recover upon his policy. In 
the fifth paragraph of the answer it is alleged, in substance, that 
the said policy of insurance issued by the defendant to the plain- 

% Decision rendered, Nov. 17, 1909. 123 N. W. Rep. 839. . 
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tiff contained a provision that the entire policy should be void if 
the insured had concealed or misrepresented in writing or 
otherwise any material fact or circumstance concerning the in- 
surance or the subject thereof; or if the interest of the insured 
in the property be not truly stated in said policy, or in case of 
any fraud by the insured touching any material fact relating to 
said insurance, or the subject thereof, whether before or after 
a loss, and that, for the purpose of obtaining said policy from 
the defendant, the said plaintiff willfully and fraudulently stated 
and represented to the defendant that the building described in 
said policy was the absolute property of the plaintiff, whereas, 
in truth and fact, the said plaintiff was not the absolute and un- 
conditional owner of said property, and that the plaintiff further 
represented to the defendant, for the purpose of obtaining his 
said policy, that the said building was used exclusively as a 
dwelling house, whereas, in truth and in fact, the said building 
was by the said plaintiff at the time of the issuance of the said 
policy and afterward used as a hotel and boarding house. At 
the close of all the evidence, the defendant made the following 
motion for a verdict: “The defendant then moved that a ver- 
dict be directed in its favor: First, for the reason that no proof 
of loss was furnished defendant as required by the policy; sec- 
ond, because the undisputed evidence shows that the insured 
building was on ground not owned by the plaintiff in fee simple; 
third, because the evidence shows that there was a misstatement 
as to the character and use of the property insured; that, in- 
stead of being used as a dwelling, it was used as a boarding 
house. The motion was denied, and the defendant excepted. 
The defendant then moved that a verdict be directed in its favor 
as to the $400 insurance upon the building described in the 
policy for the same reasons as stated in the last preceding mo- 
tion. This motion was also denied and the defendant. excepted.” 
And thereupon a judgment was entered in favor of the plaintiff 
for the sum of $935.25. A motion for a new trial was made and 
denied. 

It is contended by the appellant that the undisputed evidence 
shows that the plaintiff was not the owner of the dwelling house 
for the reason that the same was situated upon a patented min- 
ing claim belonging to a third party, and that plaintiff had 
neither a lease nor a contract with such party by which he was 
authorized to either retain possession of said property or re- 
move the said building from the said mining claim. Appellant 
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further contends that the plaintiff when interrogated by the 
agent of the defendant as to his ownership of the property rep- 
resented to the said agent that he was the owner of the same, 
and that, in view of said representation, it affirmatively appear- 
ing from the undisputed evidence that the plaintiff was not the 
owner of the said building, the court should have granted the 
motion made by the defendant for the direction of a verdict in 
favor of the defendant for the amount of insurance upon the 
building; the same being shown not to be the property of the 
plaintiff. We are inclined to take the view that the appellant is 
right in this contention. It is disclosed by the evidence that the 
defendant’s agent visited the home of the plaintiff, and while 
there examined the premises, and on his cross-examination he 
was asked the following question: ‘He, (the plaintiff) did not 
then inform you that the ground upon which the building stood 
was owned by some one else? A. He did not. Q. And you did 
not so understand or learn from any source at the time you 
issued the policy or before that time? A. I did not.” He fur- 
ther stated: “As near as I can recollect, I asked Milison if he 
owned the property. He said he did. There were no questions 
asked about real estate or about the lot the house was standing 
on. I never inquired into that at any time.” As before stated, 
it is undisputed that this building was upon a mining claim 
owned by one John Sawyer, who had received a patent therefor 
in 1901. It is clear, therefore, that the representations made by 
the plaintiff that he was the owner of the property was untrue 
so far as the same related to the dwelling house. The dwell- 
ing house, being upon the patented mining claim, constituted a 
part of the real estate, and hence was the property of the owner 
of the mining claim. Section 188 of the Civil Code provides: 
“A thing is deemed to be affixed to the land * * * or per- 
manently resting upon it as in the case of buildings.” John 
Rova, a witness for the defendant, testified: “I know the house 
that Mr. Milison used to own and that was burned up. I used 
to own it, and I sold it to William Rule, and he sold it to Mr. 
Milison. When I sold it to Rule, I did not own or claim to own 
the land on which the house stood. Some fellow what was 
called John Sawyer claimed it belonged to him. He applied for 
patent. I did-not sell the lot, but the house.” It was then shown 
by the defendant by Frank Feck, a surveyor, that the house in 
controversy was situated upon the New Hampshire No. 2 lode, 
which is part of official mineral survey No. 1307. It is clear, 
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therefore, from the evidence that the dwelling house insured was 
not the property of the plaintiff, and in the absence of evidence 
showing a lease or contract on the part of the owner of the min- 
ing claim permitting the plaintiff to retain possession of the 
dwelling house, or the right to remove the same from the land, 
and in the absence of any acts or declarations on the part of the 
owner of the mining claim by which he would be equitably es- 
topped from asserting his rights to the building, he had the legal 
title to, and the right to possession of, the same, and could at 
any time have enforced that right as against the plaintiff. Klatt 
vs. Highland Park Hose Co., 115 N. W. 1074. We may reason- 
ably presume, therefore, that, had the agent been correctly in- 
formed as to the state of the plaintiff's title to the dwelling house, 
he would have refused to issue any policy of insurance thereon, 
as in contemplation of law the plaintiff had no insurable interest 
in the same, and the question of the ownership of the property 
was therefore a very material one as affecting the insurance in 
this case. 

It is contended by the respondent that: “Where an insurance 
company accepts and retains the premium and issues its policy 
of insurance without requiring a written application, or without 
making inquiry into the condition of the title to the land on 
which the insured property stands, and where the insured is 
guilty of no fraud or concealment, it is conclusively presumed 
that the company waived that condition of the policy providing 
for a forfeiture if the building insured stands on land not owned 
by the insured in fee simple.” And it is insisted by the respond- 
ent that this court held in the case of Peet vs. Ins. Co., 1 S. D. 
462, 47 N. W. 532, and the case of Harding vs. Ins. Co., 10 S. 
D. 64, 71 S. W. 755, the law to be as above stated. This is un- 
doubtedly true and the position taken by the court in those cases 
following the decisions of the Supreme Court of Massachusetts 
is undoubtedly the law in this jurisdiction, and is supported by 
the decisions in numerous cases decided since the decisions in 
the Peet and Harding Cases. Glens Falls Ins. Co. vs. Michael, 
167 Ind. 659, 74 N. E. 964, 79 N. E. 905, 8 L. R. A. (N. S.) 708; 
German Ins. Co. vs. Kline, 44 Neb. 395, 62 N. W. 857; Johnson 
vs. Scottish Union Ins. Co., 93 Wis. 228, 67 N. W. 416; Dooly 
vs. Hanover Ins. Co., 16 Wash. 155; 47 Pac. 507, Am. St. Rep. 
26; Farmers’ Ins. Co. vs. Mickel, 72 Neb. 122, 100 N. W. 130; 
German Ins. Co. vs. Davis, 6 Kan. App. 268, 51 Pac. 60; Phila- 
delphia Tool Co. vs. British America Assur. Co., 132 Pa. 236, 
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19 Atl. 77, 19 Am. St. Rep. 596. In the case at bar, however, it 
is disclosed by the record that inquiries were made by the agent 
and having been made it was the duty of the plaintiff to make 
true answer to the same. But in stating that he was the owner 
of the property it was necessarily a representation that he not 
only owned the dwelling house, but that he owned the land upon 
which the same was situated. It is true that the agent states 
that he did not inquire of the plaintiff about the real estate or the 
lot upon which the house was standing, but this, in view of the 
plaintiffs answer to his question, was clearly unnecessary, as 
the question necessarily included the title to the land on which 
the building was situated. We are of the opinion, therefore, that 
the court’s ruling that the defendant was not entitled to a direc- 
tion or a verdict as to the $400 insurance upon the building 
‘was erroneous under the facts as they appear in the present 
record. There being no question as to the plaintiff’s ownership 
of the personal property included in the dwelling house, and the 
agent being fully informed, both by the plaintiff and from his 
own examination of the premises, as to the plaintiff's occupancy 
of the said dwelling house, the verdict as to the personal prop- 
erty in the dwelling house would seem to be correct. But, as 
upon another trial a different state of facts may be shown as to 
the dwelling house and such ownership of the same shown as 
to entitle the plaintiff to recover the insurance claimed to be 
due thereon, we have deemed it proper to grant a new trial. 
In the view we have taken of the case, we have not deemed it 
necessary to review the many authorities cited by the counsel 
for the plaintiff, as the law in this jurisdiction is settled by the 
cases in this court referred to, and, as we have seen, are sup- 
ported by the later decisions of the highest courts of other states. 

The judgment and order of the Circuit Court are therefore re- 
versed. 
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SUPREME COURT OF MICHIGAN. 


O’TOOLE 










v8. 


OHIO GERMAN FIRE INS. CoO.* 









ACTION ON POLICY—PLEADINGS. 


A married woman procured a fire policy representing that she was the 
sole owner of the property, which, in fact, belonged to herself and 
her husband by entireties. The rider on the policy correctly stated 
the title. About a year before her loss, she became of record the 
sole owner. The proof of loss stated that her interest in the prop- 
erty was total, except as to a mortgage. Held, that the court in an 
action on the policy properly refused insurer at the close of plain- 
tiff’s case leave to amend its notice so as to set up the change in 
the title to defeat a recovery. 


[For other cases, see Insurance, Cent. Dig. § 613; Dec. Dig. § 643.] 


FIRE INSURANCE—ACTIONS—EVIDENCE—ADMISSIBILITY. 


Where, in an action on a fire policy, insurer averred that plaintiff was 
principal or accessory in the burning of the property, and showed 
plaintiff's conduct before and after the fire favorable to its theory, 
including declarations that plaintiff had intended to burn the prop- 
erty evidence that plaintiff, before-she was charged with burning the 
property, requested the sheriff to investigate the fire, as there were 
suspicious circumstances about it, was admissible to establish her 
innocence. 


[For other cases, see Insurance, Cent. Dig. § 1690; Dec. Dig. § 658.] 


FIRE INSURANCE—CHANGE IN TITLE OF PROPERTY. 

The levying of a writ of attachment on land without a change of posses- 
sion is not such a change in interest or title as will avoid a policy 
insuring the buildings appurtenant to the land, and providing that 
the policy shall be void on a change in the interest or title. 

[For other cases, see Insurance, Cent. Dig. § 812; Dec. Dig. § 328.] 
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Argued before Blair, C. J., and Montgomery, Ostrander, 
Hooker, and Brooke, JJ. 








Birp & SAmpson, for Appellant. 
D. B. MORGAN and SMITH, BALDWIN & ALEXANDER, /0 
Appellee. 


% Decision rendered, Dec. 10,1909. 123 N. W. Rep 795. 


Fire. ] O’Toole vs. Ohio German Fire Ins. Co. 255 


OSTRANDER, J. 

The policy of insurance sued upon—a Michigan standard 
form—is dated November 12, 1904. The barn, a portion of the 
property insured, burned November 5, 1906. This suit was be- 
gun by summons April 2, 1907; the declaration being filed April 
10, 1907. The trial began February 7, 1908. With its plea the 
defendant gave notice that it would rely upon a number of the 
conditions violations of which would avoid the policy, among 
them the one relating to a change other than by death of the 
insured in the interest, title, or possession of the subject of in- 
surance. The specification in this behalf was that upon a day 
named a writ of attachment had been levied upon the property. 
It also gave notice that it would show (I omit the verbiage) that 
plaintiff fired the barn, or caused it to be fired, with intent to 
deiraud the defendant. The assignment of error relied upon will 
be referred to in the order in which they are presented in the 
brief for appellant. 

1. It appeared at the trial that, when the policy was issued, © 
plaintiff represented that she was sole owner of the property, 
when, in fact, it was owned by herself and her husband by en- 
tireties; that, the fact being discovered, a rider was placed upon 
the policy correctly stating the title. About a year before the 
fire plaintiff again became of record the sole owner of the legal 
title, a fact not discovered by defendant until the trial had begun. 
Aiter plaintiff’s case was closed, the court was moved to permit 
defendant to amend the notice so as to set up specifically the 
change in the title last above mentioned. The motion was de- 
nied, and error is assigned upon the ruling. The proofs of loss 
contained the statement that the interest of plaintiff in the de- 
stroyed property was a total interest, except as to the interest 
of a certain mortgagee. The statement of counsel to the trial 
court was that the change of ownership was first discovered from 
an examination of the records of title made after the trial was 
begun. The ruling of the court is sustained upon the authority 
of Baptist Church vs. Ins. Co., 119 Mich. 203, 77 N. W. 702. 

2. The second and third assignments of error are based upon 
rulings which permitted two witnesses for the plaintiff, who in 
the order of proof preceded her, to detail certain statements 
made by plaintiff. To one of the witnesses her statement, made 
by telephone, was directed. The other heard her talking at the 
telephone. Neither witness was incompetent to testify to what 
they heard plaintiff sav. What she said, in their presence was 
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a fact within their knowledge. It is said that the effect of the 
rulings was to bring to the attention of the jury self-serving 
statements of the plaintiff. The fact is that she called the office 
of the sheriff, and said, in substance, that she would like to have 
the matter of the fire investigated, that there were suspicious 
circumstances connected with the burning of the barn. The 
evidential fact sought to be proved was that plaintiff invited an 
investigation—set one on foot or sought to do so, the inference 
that such conduct was inconsistent with guilty knowledge. The 
particular act of telephoning and the utterances accompanying 
it were relevant because the defendant in its notice had informed 
plaintiff that she was charged, either as principal or as acces- 
sory, with burning the insured barn. The testimony for de- 
fendant had been concluded. The conduct of plaintiff, her acts 
and declarations before and after the fire, supposed to be favor- 
able to the theory of defendant, had been brought to the atten- 
tion of the jury, including statements which were interpreted as 
declarations that she intended to burn the barn. The particular 
conduct and utterances of plaintiff occurring at a time before 
she had been charged with setting the fire, whether making for 
her innocence or her guilt, were relevant, and no reason is per- 
ceived for excluding them. 

3. Two letters and the accompanying envelopes were pro- 
duced by the defendant, offered in evidence, and excluded upon 
the objection and ground that they were privileged communica- 
tions. The letters were communications made by the wife to 
and received by the husband. ‘They were read into the record, 
and, aside from any presumption, should be regarded as confi- 
dential communication. See Wigmore on Evidence, § 2336. 
Testimony was introduced tending to prove that the letters were 
found in a room temporarily occupied by the husband, under 
circumstances indicating that they had escaped from his clothing 
to the floor of the room. The person who found them occupied 
no fiduciary or other confidential relation to either spouse. It 
is not claimed, and there appears to be no foundation for such a 
claim, that there was collusion between the husband and the one 
who found them, or between the husband and the defendant. 
From the finder, but indirectly, they came into the possession of 
the defendant. The contain relevant and material, if competent, 
testimony in the nature of admissions of the plaintiff. We need 
not discuss the proposition advanced by appellant, that the stat- 
ute privilege should be held to be waived or withdrawn in cases 
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where the communications relate to a projected fraud or crime, 
to be committed or participated in by one or both of the spouses. 
See Appleton on Evidence, 167. Assuming, but not deciding, 
that in a proper case the rule contended for ought to be applied, 
inspection of these letters does not condemn them as within the 
rule. It is when they are read in the light of many circum- 
stances which they do not disclose or refer to that they take on 
the character ascribed to them by counsel, and then only as one 
may find the truth of many other alleged facts to be. In deter- 
mining the correctness of the ruling of the trial court, we must 
consider the letters as confidential communications from a wife 
to her husband, concerning which he could not be examined 
without her consent and his own, which judicial process would 
not compel him to produce in evidence against or for her or him- 
self. It is manifest, and has already been indicated, that the 
sole reason which is or can be adduced for receiving the letters 
in evidence is the one that because the letters were lost by the 
husband and were found by a stranger, who thus became pos- 
sessed, and through whom defendant became possessed of the 
original documents of communication, there has also been lost, 
not the confidential character of the utterances, but the common- 
law and statute privilege of the parties to the communications. 
There are adjudications, notably Mercer vs. State of Florida, 40 
Fla. 216, 24 South. 154, 74 Am. St. Rep. 135, which appear to 
proceed upon the theory that such a communication is not com- 
petent evidence, is “privileged from exposure in evidence in 
and of itself, regardless of the custody from which it was pro- 
duced at the trial.” The manner in which the letters there con- 
sidered came into the possession of the prosecution was not 
disclosed. In Liggett vs. Glenn, 51 Fed. 381, 2 C. C. A. 286, 
the privilege of a client with respect to communications made to 
his attorney was involved. A certain document of agreement 
between counsel and clients was filed by the attorney in Probate 
Court in support of a claim for services made upon the estate of 
a deceased client. Without his knowledge or consent, other 
counsel procured the contract from the Probate Court, and of- 
fered it as an admission in writing by another signer that he was 
stockholder in a certain corporation, and held the number of 
shares set opposite his signature. Decision might perhaps have 
been rested upon the ground that the client was protected from 
voluntary disclosures of the attorney. But, in reversing the 
ruling admitting the document in evidence, it is said that “the 
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admissibility of the communication in our judgment, is not de- 
dependent upon the manner in which control thereof is obtained 
from the counsel, but upon the inherent character of the com- 
munication itself. If the admission or statement sought to be 
put in evidence was made by reason of the confidential relation 
existing between client and counsel, it becomes a privileged 
communication, and, as such, it is not competent evidence 
against the client. Its competency is not dependent upon the 
mere manner in which knowledge thereof may be obtained from 
counsel”. No authorities are referred to. See, also, Lanctot 
vs. SXate, 98 Wis. 136, 73 N. W. 575, 67 Am. St. Rep. 800; Ward 
vs. State, 70 Ark. 204, 66 S. W. 926. But the better rule and 
the one most consonant with reason is that the communications 
are not, because confidential in character, incompetent as evi- 
dence for or against the person making them. The applicable 
language of the statute—it is declaratory of the common law 
(Hagerman vs. Wigent, 108 Mich. 192, 65 N. W. 756) is: “Nor 
shall either, during the marriage or afterward, without the con- 
sent of both, be examined as to any communication made by one 
to the other during the marriage. * * *” This has not been 
construed as applying to all communications made by one spouse 
to the other, but only to those which are confidential in their 
nature. Ward vs. Oliver, 129 Mich. 300, 88 N. W. 631. The 
communication is privileged, but it is the privilege of the parties 
(Maynard vs. Vinton, 59 Mich. 139, 152, 26 N. W. 401, 60 Am. 
Rep. 276; Derham vs. Derham, 125 Mich. 109, 112, 83 N. W. 
1005), and may be waived. It is not alone the confidential char- 
acter of the communication, but it is that and also the relation 
of the parties which is the foundation of the privilege. “The in- 
jury that would inure to the relation by the disclosure of the 
communications must be greater than the benefit thereby gained 
for the correct disposal of litigation.” 4 Wigmore on Evidence, 
§ 2285. 

A communication made by a husband to his wife may be privi- 
leged. The same communication made by him to a daughter, 
or a son, or a sister, is not privileged, although precisely the 
same reasons in fact may exist for preserving the confidence in- 
violate. The privilege is in derogation of the general rule that 
all persons may be compelled to testify concerning facts inquired 
about in courts of justice. It should be made effective, but ought 
not to be extended by the courts to cases where there has been 
no injury to the relation of the parties by the betrayal of the 
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confidence reposed. And so it has been held, and we think cor- 
rectly, that where the comumnication, oral or written, has, with- 
out collusion or voluntary disclosure, escaped the custody and 
control of the parties communicating or the custody or control 
of their agents or representatives, it is not privileged. The com- 
munication being offered by some one other than the parties 
thereto, courts have in some instances refused to inquire as to 
the manner in which it was obtained. The cases are not numer- 
ous; the rulings are not harmonious. Some of them are col- 
lected in 23 Am. & Eng. Ency. of Law, p. 95 et seq. Precisely 
in point are State vs. Mathers, 64 Vt. 101, 23 Atl. 590, 15 L. R. 
A. 268, 33 Am. St. Rep. 921; State vs. Hoyt, 47 Conn. 518, 36 
Am. Rep. 89; Gannon vs. People, 127 Ill. 507, 21 N. E. 525, 11 
Am. St. Rep. 147; State vs. Buffington, 20 Kan. 599, 27 Am. 
Rep. 193; Com. vs. Griffin, 110 Mass. 181; Geiger vs. State, 6 
Neb. 545. See also, 1 Greenleaf, Evid. (15th Ed.) §§ 254, 254a, 
and notes, and note to State vs. Falsetta, 43 Wash. 159, 86 Pac. 
168, 10 Am. & Eng. Ann. Cas. 177, 179. See, generally, 4 Wig- 
more on Evidence, §§ 2332-2341. The precise question seems 
never to have been before presented in this court. In People vs. 
Durfee, 62 Mich. 487, 29 N. W. 109, a deputy sheriff was allowed 
to testify to a conversation between attorney and client over- 
heard by the witness. In Cluett vs. Rosenthal, 100 Mich. 103, 
58 N. W. 1009, 43 Am. St. Rep. 446, it was held that information 
obtained by a witness by means of a trespass or other tortious 
conduct may be received when offered by one not responsible 
for the tort. These decisions, as well as those which in holding 
that a privilege is involved refuse the rule that the evidence is 
under all circumstances incompetent, permit us to adopt and to 
apply what we have indicated as being in our opinion the cor- 
rect rule. The letters should have been received in evidence. 

4, The court was not in error in refusing to give defendant’s 
first or third request to charge or in refusing to submit to the 
jury the question whether defendant had waived any of its de- 
fenses. The first request has relation to the alleged change of 
ownership, and has been considered in connection with the rul- 
ing refusing an amendement to the notice of special defenses. 
As to the other requests, we are referred to no authority to 
support the contention that the levying of a writ of attachment 
upon land, the buildings appurtenant being insured, there being 
no change of possession, is such a change in interest or title as 
avoids the policy of insurance. Ostrander on Fire Insurance, 
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249. We are not informed by the record that plaintiff knew of 
the attachments. The seventeenth assignment of error, which is 
that the court erred in failing to submit to the jury the question 
of whether the defendant had waived any of its defenses, and the 
nineteenth assignment, which is substantially the same, are too 
general. However, they are in effect mere repetitions of those 
already considered. 

The court submitted to the jury one question of fact, which 
was: Did the fire occur by or through the intentional agency 
of the plaintiff? Upon the part of the appellee it is contended 
that because the policy of insurance was payable to the Lenawee 
County Savings Bank as its mortgage interest might appear, 
with the provision that as to this interest the insurance should 
not be invalidated by any act or neglect of the mortgagor or the 
owner of the property, because the bank after the fire assigned 
to plaintiff and she in one count of her declaration declares as 
such assignee, therefore the judgment should be in any event 
affirmed. It appears that the mortgage liens of the said bank 
exceed in amount the face of the policy of insurance. We think 
the question is not properly before us for decision. It did not 
appear to have been presented in the court below, and, in any 
event, it was not there determined. On the contrary, the case 
was determined upon an entirely different theory of plaintiff’s 
right. 

The judgment is reversed, and a new trial granted. 





Fire.] Reed et al. vs. Firemen’s Ins. Co. of Newark. 


COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


REED ET AL. 
v8. 


FIREMEN’S INS. CO. or NEWARK.* 


OPINION EVIDENCE—CROSS-EXAMINATION. 


In the trial of a suit, founded upon a fire insurance policy, to recover for 
a loss, where the value of the insured property destroyed by fire 
was in controversy, an expert witness as to values of property was 
called by the plaintiff, and testified to his opinion of the value of the 
property in question at the time of the fire. Upon his cross-exami- 
nation he was asked by defendant’s counsel certain questions (set 
forth at length below) respecting the price at which he had sold the 
property about two years before the fire and also questions relat- 
ing to his interest in the event of the suit, which the court over- 
ruled, and it was held error. 


[For an cases, see Evidence, Cent. Dig. §§ 2377, 2379; Dec. Dig. § 
558.] 


Error to Circuit Court, Hudson County. 

Action by Louis S. Reed and others against the Firemen’s 
Insurance Company of Newark. Judgment for plaintiffs (69 Atl. 
724), and defendant brings error. Reversed. 

See, also, 65 Atl. 1053. 


LEon ABBETT and ALFRED F. SKINNER, for Plaintiff in Error. 
S. A. Besson and J. M. RosEeBEerry, for Defendants in Error. 


VREDENBURGH, J. 

The assignments of error brought up upon the record by the 
plaintiff in error are quite formidable in number (63); but, to 
answer present purposes, it is deemed sufficient to reach a re- 
sult respecting only two of them, the ninth and tenth errors 
complained of. This is a suit upon a fire insurance policy, dated 
October 9, 1903, to recover for a loss by fire happening to two 
buildings in Hoboken, N. J., on February 23, 1905. The plain- 
tiffs, who are the legal representatives of the intestates, David 
F. Reed and James A. Reed, deceased, averred, and at the trial 
held before the Hudson County Circuit Court produced evidence 
to show, that their intestates had, at the time of the fire, an in- 
surable interest in the property burned, as mortgagees thereof, 
and that the destruction of the buildings had been total. The 
” % Decision rendered, Nov. 15, 1909. 74 Atl. Rep.477. Syllabus by the Court. 
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immediate subject of investigation in dispute, presented by the 
testimony at the trial (in connection with which the rulings of 
the trial judge, have been attacked), related to the value of the 
buildings at and before the occurrence of the fire. 


David Engler, an expert witness upon such values, called by 
the plaintiffs, had been asked on his direct examination the fol- 
lowing question, viz., “Q. What, in your judgment, was the 
actual cash value of that property, of the two buildings together, 
at the time they were burned?” and the answer was, “Well, I 
should judge them two buildings would be worth about $8,500”. 
Upon his cross-examination, which immediately followed, he 
was asked, “Did you not sell this property, including the houses 
and lots, for $8,000, on January 15, 1903”? Upon objection 
made by the plaintiffs to this question, on the stated grounds 
that it was “incompetent, irrelevant, and immaterial, and that 
the question should be as to the market value”, the court over- 
ruled it, against exception by the plaintiff in error. This action 
of the court seems to us to have been clearly erroneous. If the 
witness had sold these buildings, including the land upon which 
they stood, about two years before the fire, for $8,000, the cross- 
examiner was certainly entitled to know from him his reasons 
for the difference between his judgment of values, as evidenced 
by his actual and recent sale of the property in question, and 
his present opinion of their worth. The answer sought for from 
the witness to test the grounds of these seemingly widely variant 
estimates of value by him was so obviously the legitimate pur- 
pose and right of the cross-examination, under the circum- 
stances, that further consideration here of the legality of the 
ruling of the court seems to be uncalled for. 

Upon the witness’s further cross-examination, he was asked 
this question: “Mr. Engler, in case the plaintiffs in this suit 
should recover to the extent of $7,000, don’t you expect to get 
one of that seven?” That the object of this question was to dis- 
cover the witness’s interest in the event of the suit was ap- 
parent on its face, and the attention of the court was expressly 
directed to the point by the cross-examining counsel in these 
words: “I think it should appear that we claim the right to ask 
this question, not only as a matter of defense, but as affecting 
the credibility of the witness.” The question was excluded by 
the court, under exception by defendant. This inquiry was cer- 
tainly competent for the purpose (both apparent and stated) of 
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showing the interest of the witness in the result of the action, 
and thus tending to reflect upon his credibility. 

For these reasons, the judgment below will be reversed, and 
a venire de novo be awarded. 


SUPREME COURT OF MINNESOTA. 


STRAMPE 
v8. 


MINNESOTA FARMERS’ MOT. INS. CO.” 


ADJUSTMENT OF LOSS—ACTION ON AGREEMENT—LIMITA- 
TIONS IN POLICY. 


Where a loss under an insurance policy is adjusted and the insuring com- 
pany agrees to pay a fixed sum on or before a day certain, a com- 
plaint alleging those facts bases the action upon the adjustment. 
and the limitation of time for bringing action contained in the 
policy does not apply. 


{For other cases, see Insurance, Cent. Dig. § 1416; Dec. Dig. § 566.] 


VALIDITY .OF POLICY—AUTHORITY TO DO BUSINESS—. 


RIGHT OF ACTION. 


An insurance policy, issued by an insurance company of this state upon 
property in a state in which the company is unauthorized to trans- 
act business, is not, in the absence of an express statute, void as to 
the insured. An action may be maintained in the courts of this 
state to recover for a loss under the policy. 


[For other cases, see Insurance, Cent. Dig. §§ 28-32; Dec. Dig. § 24.] 
Appeal from District Court, Hennepin County; David F. 
Simpson, Judge. 


Action by William Strampe against the Minnesota Farmers’ 
Mutual Insurance Company. Judgment for plaintiff, and de- 
fendant appeals. Affirmed. 


James A. PETERSON (ALFRED H. McVey, of counsel), for 
Appellant 

A. E. Horn, for Respondent. 

O’BRIEN, J. 

The defendant is a corporation organized under chapter 186, 
Gen. Laws Minn. 1885, for the purpose of insuring 
upon the mutual plan amongst other hazards, damage 
" % Decision rendered, Dec, 31,1909. 123N.W.1088. 2.2... °° 
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by hail to growing crops. For some time prior to the 
1st of March, 1903, the defendant was duly authorized to trans- 
act such insurance business in the state of Iowa. Its license to 
do so expired upon the 28th day of February, 1903 and since 
then it has been refused admission to that state. On or about 
April 8, 1903, the defendant issued and delivered to the plain- 
tiff by mail its insurance policy of that date, whereby in con- 
sideration of an annual assessment, the exact amount of which 
was to be subsequently determined, but which should in no case 
exceed a stated amount, it insured the plaintiff against loss or 
damage by hail to his growing crops upon certain lands situated 
in the state of Iowa, of which state the plaintiff was a resident. 
The crops on those premises were damaged by hail July 20, 1903,. 
and the amount of the loss was adjusted by agreement of the 
parties on August 7, 1903. ~ The written adjustment, after fixing 
the loss at $155, which might be reduced under certain condi- 
tions, contained the following provisions: “To be paid, as pro- 
vided by the policy and by-laws of this company, on or about 
December Ist after date. I, the policyholder, am perfectly satis- 
fied with the above adjustment. This adjustment is subject to- 
the approval of the executive board of this company.” 

The by-laws of the company provided that if the net proceeds 
of any assessment, together with 75 per cent of the surplus fund, 
should be insufficient to pay all claims and expenses, the ex- 
penses of the company should be first paid, and the remainder 
divided pro rata among loss claims which should be payment in 
full. The policy provided for arbitration in case of disagreement, 
and “that no suit or action against this company for recovery ofi 
any claim for loss by virtue of this policy shall be sustainable in 
any court until after an award shall have been obtained fixing 
the amount of claim by arbitration in the manner above pro- 
vided, nor unless such suit or action shall be commenced within 
sixty days after the loss shall have occurred”. In October, 1903,. 
an assessment amounting to $21 was levied against the plaintiff. 
He remitted the amount to the defendant, who returned it to the 
plaintiff, on the ground that the policy was void, having been 
issued in the state of lowa upon property in and to a resident 
of that state, while the defendant was unauthorized to transact 
such business in Iowa. The plaintiff subsequently remailed the 
amount of the assessment to the defendant, which claims never 
to have received the letter containing it. The court, upon suf- 
ficient evidence, found payment by plaintiff of the assessment. 
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The statutes of Iowa provide the conditions upon which for- 
eign insurance companies may transact business in that state, 
and forbid the issuance of insurance policies by any corporation 
not complying with those statutes, and establish penalties for 
any such unauthorized act; and in addition section 1758, tit. 9, 
c. 4, of the Iowa Code, provides: ‘No action shall be main- 
tained in any court in the state upon any policy or contract of 
fire insurance issued upon any property situated in the state by 
any company association, partnership, individual or individuals, 
that have not been authorized by the Auditor of State to trans- 
act such insurance business, unless it shall be shown that the 
insurer or insured, within six months after the issuing of said 
policy or contract of insurance, has paid into the state treasury 
2, per cent of the gross premium paid or agreed to be paid for 
such policy or contract of insurance.” 

This action was commenced on the 20th of July, 1904, was 
tried by the court without a jury, and judgment directed and en- 
tered in favor of the plaintiff for the sum of $155 and interest from 
December 1, 1903. The defendant appeals from this judgment, 
and has made forty separate assignments of error, which, how- 
ever, have been grouped and may be considered as follows: (1) 
That there was no arbitration, nor was the action commenced 
within sixty days after loss. (2) The contracts were Iowa con- 


tracts, and, being void in Iowa, were unenforceable in Minne- - 


sota. (3) That, inasmuch as the defendant could not have en- 
forced the payment of assessments, the plaintiff cannot enforce 
the payment of loss. (4) That in rendering judgment against 
the defendant the court failed to give full faith and credit to the 
public acts, records, and judicial proceedings of another state. 

1. The action in this case was upon the adjustment entered 
into between the plaintiff and defendant August 7, 1903. The 
policy required arbitration only when the parties disagreed as 
to the amount of the loss. They having agreed and adjusted the 
loss, there was nothing to arbitrate. In the adjustment agree- 
ment, the company agreed to pay the loss “on or about De- 
cember 1”, 1903. The plaintiff could commence no action before 
that date, and so could not have brought the action within sixty 
days from July 20th, the date upon which the loss occurred. The 
result of the adjustment was to put the plaintiff’s claim, with re- 
spect to the time of bringing suit, entirely outside of the policy, 
and the only limitation upon the time for bringing action was 
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the statutory one. McCallum vs. Nat. Cred. & Ins. Co., 84 
Minn. 134, 86 N. W. 892. 

2. None of the provisions of the Iowa law to which we have 
been referred declare void a policy of insurance issued in that 
‘State by a company not authorized to transact business there. 
The effect of section 1758 is that, if the insurer pays certain 
taxes within six months after the issuance of a policy, he may 
maintain an action upon it. If he does not pay such taxes, he 
can obtain no relief from the Iowa courts. The authorities cited 
by the defendant do not sustain his claim, that, because the insur- 
ance company was prohibited from issuing its policies in Iowa, 
any policy so issued by it was void as against the insured. It is 
only where the laws of the state have expressly declared such 
contracts void that the innocent party to the transaction has 
been denied recovery. Ashland Lumber Co. vs. Detroit Salt Co., 
114 Wis. 66, 89 N. W. 904; Rough vs. Breitung, 117 Mich. 48, 
75 N. W. 147; Oakland Sugar Mill Co. vs. F. W. Wolf Co., 118 
Fed. 239, 55 C. C. A. 93; In re Comstock, 3 Sawyer, 218, Fed. 
Cas. No. 3,078. This court has uniformly held that an action 
may be maintained upon a policy by the insured, although the 
company issuing the policy did so in violation of the laws of this 
state. Ganser vs. Firemen’s Fund Ins. Co., 34 Minn. 372, 25 N. 
W. 943; Seamans vs. Christian Bros.’ Mili Co., 66 Minn. 205, 
68 N. W. 1065. 

3. The contention that the defendant could not have enforced 
the assessment against the plaintiff, and that, therefore, the 
plaintiff cannot maintain an action to recover for loss under 
the policy, is necessarily included in what has already been said. 
That identical claim was rejected in the Seamans Case, above 
referred to, and under that authority the result is the same, 
even if the policy were actually delivered in Iowa. 

4. The judgment against the defendant in no way violates 
the provision of the Federal Constitution requiring each state 
to give full faith and credit to the acts, records, and judicial pro- 
ceedings of every other state. The court did not refuse to give 
effect to any provision of the Iowa statutes, but simply held that 
a corporation of this state could not avoid liability by pleading 
its own wrong. The fact that the defendant corporation is a mu- 
tual insurance company, which collects its premiums in the form 
of assessments, is, to our mind, immaterial. The contract of in- 
surance provided that it would pay all the damage sustained by 
the plaintiff from the happenings insured against. There is no 
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claim made by the defendant that the proceeds of the assess- 
ment made by it during the year 1903 were not ample to pay the 
plaintiff's claim in full. When the loss was adjusted, it agreed 
to pay the fixed amounts, unless the proceeds of an assessment 
and 75 per cent of the surplus fund were not sufficient, after the 
payment of expenses, to pay all loss claims in full, and that in 
such case the available funds were to be applied pro rata, The 
defendant does not claim that the condition of its funds makes 
it necessary to make a ratable reduction in loss claims, so that, 
if the plaintiff was entitled to a judgment, he was entitled to one 
for the full amount of the loss as adjusted. 
Judgment affirmed. 


OO 


UTZ VS. ORIENT INS. CO.* 
(Kansas City Court. of Appeals. Missouri.) 


CONCURRENT INSURANCE—WRITTEN CONSENT. 


Where plaintiff informed defendant’s agent of additional insurance at the 
time the policy in question was taken, the policy was not avoided 
by a clause making it void if assured had or procured other insur- 
ance without the written consent of the insurer first had. 

[For ai cases, see Insurance, Cent. Dig. §§ 968-974, 991; Dec. Dig. § 
378. 


7s ee ee ee ee ee OF PRE- 


Where an insurance company denied liability on the theory that the 
policy was void because of other insurance not consented to in writ- 
ing, evidence that the company had never returned or offered to re- 
turn any part of the premium was admissible. 


[For other cases see Insurance, Cent. Dig. § 1687; Dec. Dig. § 664.] 
* Decision rendered, Deg. 6, 1909. 123 8. W. Rep. 538. 


——_——— ee —___—_ 


COOPER VS. AMERICAN CENT. INS. CO.* 
(Kansas City Court of Appeals. Missouri.) 


FI ae sae EFENSES — EQUITABLE RE- 


In an action on a fire policy the defense that the only policy issued by 
defendant expired before the fire, that plaintiff negligently suffered 
the policy to be destroyed, and then fraudulently conceived the pur- 
pose of bringing suit on the false theory that the policy was issued 


* Decision rendered, Dee. 6, 1909. 123 S. W. Rep. 497. 
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a year later and was therefore in force when the loss occurred, af- 
forded defendant no ground for equitable interference establishing 
the policy as alleged by defendant, and enjoining plaintiff from pro- 
ceeding with the action, the issue as to whether the policy was is- 
sued as alleged being one at law. 


{For other cases, see Insurance, Cent. Dig. § 1530; Dec. Dig. § 615.] 
ACTION—PLEADING. 


In an action on a fire policy alleged to have been issued on a certain 
date, a defense of incumbrances predicated on the terms of a policy 
alleged by defendant to have been issued a year earlier presented no 
issue. 


{For other cases, see Insurance, Cent. Dig. § 1530; Dec. Dig. § 615.] 


ACTION—PLEADING—ANSWER. 


In an action on an insurance policy, a denial that defendant issued the 
policy “in the terms or to the purport stated in the petition”, was 
sufficient as a specific denial of the execution of the policy. 


[For other cases, see Insurance, Cent Dig. § 1610; Dec. Dig. § 640.] 


FIRE INSURANCE —INCUMBRANCES ON INSURED PROP- 
ERTY—EFFECT 


Where a fire policy does not stipulate against incumbrances, the in- 
surer’s obligation is not impaired by the placing of an incumbrance 
on the property during the life of the policy. 


{For other cases, see Insurance, Cent. Dig. § 829; Dec. Dig. § 330.] 


GRAND PACIFIC HOTEL CO. VS. MICHIGAN COM- 
MERCIAL INS. CO.* 


(Supreme Court of Illinois.) 


FIRE INSURANCE—AMOUNT OF RECOVERY. 


An insurance policy issued to plaintiff hotel company provided that the 
loss should be computed from the day of the fire to the time when 
the building could, with ordinary diligence, be repaired. Plaintiff's 
lease provided that, if any substantial part of the buildings became 
untenantable by fire after January 1, 1907, the lessor could elect 
whether he would restore the building or terminate the lease. Af- 
ter a fire on March 20, 1908, which rendered a part of the building 
untenantable, the lessor terminated the lease, and plaintiff sued the 
insurance company to recover its per diem liability for the remainder 
of the term of the lease, 164 days. The building and equipment could 
with ordinary diligence be replaced within 84 days after the fire. 
Held, that plaintiff could only recover for cessation of profits for the 
period of 84 days, within which time the property could have been 
repaired. 


[For other cases, see Insurance, Cent. Dig. § 1283; Dec. Dig. § 507.] 
% Decision rendered, Dec. 22,1909. 90 N. E. Rep. 244. 
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MECHANICS’ INS. CO. OF PHILADELPHIA ET AL. VS. 
C. A. HOOVER DISTILLING CO. 
ET AL. (No. 3,040.)* 


(United States Circuit Court of Appeals, Eighth Circuit.) 
ACTIONS ON POLICIES—EQUITY JURISDICTION. 


An averment by insurers that an insured who made excessive and fraudu- 
lent claims of loss under policies may be tried and determined in 
actions at law on the policies, and is no ground of equitable juris- 
diction. 


[For other cases, see Insurance, Cent. Dig. § 1517; Dec. Dig. § 608.] 
a a ce 
% Decision rendered, September 9, 1909. 173 Fed. Rep. 888. 


COHEN ET AL. VS. AMERICAN CREDIT INDEM- 
NITY CO.* 


(Supreme Court of New York, Appellate Term.) 


CREDIT INSURANCE—PROVISIONS IN POLICY—TERMINA- 
TION—EVIDENCE. 

In an action on a credit insurance policy, which provided that the bond 
would be terminated upon the discontinuance of the business by the 
parties indemnified, evidence held to show that plaintiffs had discon- 
tinued their business. 


[For other cases, see Insurance, Dec. Dig § 665.] 
% Decision rendered, Nov. 30,1909. 119 N. ¥. Sup. 700. 
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ACCIDENT, 


COURT OF APPEALS OF NEW YORK. 


HOULIHAN 
vs. 


PREFERRED ACCIDENT INS. CO. 
oF NEw YORK.* 






ACCIDENT INSURANCE—CONSTRUCTION OF POLICY. 

Where there is no ambiguity in an accident policy, the policy must be 
construed according to the plain and ordinary meaning of the terms 
employed, and there is no occasion for the exercise of a choice of 
interpretation. 

[For -_ cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. § 
146. ; 


ACCIDENT INSURANCE—CONSTRUCTION OF POLICY— 
DEATH CAUSED BY THE “BURNING” OF A BUILDING. 

A policy insuring against accident “caused by the burning of a building” 
while insured is therein requires the burning of a building either in 
whole or in part as a condition precedent to liability on the part of 
insurer, and a death caused by the burning of the contents of a room 
of a building, merely scorching the door of the room, is not caused 
by the burning of a building. 

{For other cases see Insurance, Cent. Dig. §§ 1164-1187; Dec. Dig. § 451.] 

[For other definitions, see Words and Phrases, vol. 1, pp. 912, 913.] 

Vann and Haight, JJ., dissenting. 





Appeal from Supreme Court, Appellate Division, First De- 
partment. 

Action by James J. Houlihan against the Preferred Accident 
Insurance Company of New York. From a judgment of the 
Appellate Division (127 App. Div. 630, 111 N. Y. Supp. 1048) 
reversing a judgment for defendant entered on a directed ver- 
dict it appeals. Reversed, and judgment of Trial Term affirmed. 


WILLIAM D. GuTurie, for Appellant. 
HowAarp Cuipp, for Respondent. 


WILLARD BARTLETT, J. 
This is an action upon a policy of accident insurance. The 
policy was issued by the defendant corporation to the plaintiff, 
and the plaintiff’s sister, Mrs. J. B. Manning, was named therein 


as beneficiary. It insured the beneficiary against the effect of 
sangissenanpestumticaperniles pnugcemanenmntmentnnie teteimatan comer ce tee tice 
% Decision rendered, Nov. 9,1909. 89 N. E. Rep. 927. 
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external, violent, and accidental injury (1) if caused solely and 
directly by the disablement or wrecking of a passenger car using 
steam, cable, compressed air or electricity as a motive power 
while the said person is riding as a passenger therein; or (2) if 
caused solely and directly by the wrecking or foundering of a 
steam vessel licensed for the regular transportation of passen- 
gers while the said person is on board such vessel as a pas- 
senger; or (3) “if caused by the burning of a building while the 
said person is therein”. The action was brought on account 
of the death of the beneficiary by fire; and it was alleged in the 
complaint that the said Mrs. J. B. Manning received the ex- 
ternal, violent, and accidental injury which resulted in her death 
by means of burns caused by the burning of a building while 
the said beneficiary was therein. 

The proof showed that Mrs. Manning was burned to death on 
December 7, 1906, in a room occupied by her at No. 233 West 
Fifty-fourth Street, in the city of New York. The fire broke 
out while she was alone in the room at about 11 o’clock in the 
evening. The cause or origin of the fire is unknown. Mrs. 
Manning’s outcries gave the alarm to the other occupants of 
the house, and, when they reached her, the clothing which she 
wore was almost burned off her and the bedclothes and bed- 
ding on her bed were in flames. A quantity of her clothing 
which hung on the door was also consumed; but the fire was 
speedily extinguished. The door is described as having been 
scorched, but no portion of the building was burned. Upon this 
state of facts the learned judge who presided at the trial directed 
a verdict for the defendant and judgment was entered accord- 
ingly. That judgment has been reversed by the Appellate Di- 
vision upon the ground that death by accidental fire in a building 
was the crucial test of the defendant’s liability, and not whether 
more or less of the building itself was actually consumed. 

In support of the order of reversal the respondent invokes the 
doctrine that inasmuch as an accident insurance policy, what- 
ever may be its form, is intended by the parties to give indem- 
nity for accidental injury, the courts will always go as far as they 
can to hold the insurer liable, unless in order to do so it is 
necessary to make a new contract for the parties; and we are 
referred to Hoffman vs. Attna Fire Ins. Co., 32 N. Y. 405, 88 
Am. Dec. 337, where it is said that, when the language of a 
promisor may be understood in more senses than one, it is to 
be interpreted in the sense in which he had reason to suppose 





’ 
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it was understood by the promisee. Reference is also made to 
the rule laid down by Mr. May in his work on Insurance, quoted 
with approval in Rickerson vs. Hartford Fire Ins. Co., 149 N. 
Y. 307, 313, 48 N. E. 856, 858, as follows: “When the words 
are, without violence, susceptible of two interpretations, that 
which will sustain his claim (that of the insured) and cover the 
loss must in preference be adopted.” 1 May on Insurance (8d 
Ed.) § 175. If we could find any ambiguity in the language ot 
the contract of insurance in the present case, the rule thus stated 
might well be applicable; but we are unable to do so. Toa 
majority of the court the phraseology of the third clause of the 
policy insuring the beneficiary against external, violent and ac- 
cidental injury, “if caused by the burning of a building while 
‘said person is therein”, seems unmistakably to require the burn- 
ing of a building, either in whole or in part, as a condition 
precedent to liability on the part of the insurer. We are not 
called upon to resolve a doubt in favor of the insured where 
there does not appear to be any reasonable doubt. The argu- 
ment that, when a person takes out a policy of accident insur- 
ance, his general purpose is to secure indemnity against the 
consequences of accidental injury is admissible only with the 
qualification that he cannot reasonably expect indemnity out- 
side the limitations of his contract; and, when that contract ex- 
pressly specifies the kind of accident which it covers, the rights 
of the insured and the liability of the insurer are measured by 
the specification. Where there is no ambiguity, there is no occa- 
sion for the exercise of choice of interpretation; and the insur- 
ance policy is to be construed according to the plain and ordi- 
nary meaning of the terms which the parties have employed. 
Preston vs. Aitna Ins. Co., 193 N. Y. 142, 85 N. E. 1006, 19 L. 
R. A. (N. S.) 133. The burning of a building is not the same 
thing as the burning of articles in a building; and yet it is only 
_by holding these terms to be absolutely equivalent in meaning 
that the defendant can be charged with liability in this case. 

We cannot accede to the proposition of the learned Appellate 
Division that what this policy means “is to insure against acci- 
dent caused by fire in a building”. That is not what the contract 
says. Ordinarily a fire involving the burning of a building, in 
whole or in part, is a more serious casualty and less apt to occur 
than a fire which merely consumes some of its contents without 
burning any part of the building itself. For a given premium, 
an insurance company might well be willing to indemnify against 
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an accidental injury due to the less frequent occurrence, when it 
would not insure as against the consequences of more ordinary 
fires. Such a preference is at least conceivable; and, assuming 
it to exist, how could the insurer evidence an intent to restrict 
the contract of indemnity to cases grave enough to include the 
ignition of the structure itself more aptly than is done by the 
language of the policy before us? No clearer phraseology oc- 
curs to us unless out of excessive caution a negative provision 
were to be added stating that the policy was not intended to 
cover accidental injuries caused by a mere fire in a building not 
consuming any portion of the edifice. 

In our judgment, this is precisely what it means now. If it 
was the purpose of the parties to enter into a contract broad 
enough to embrace any accidental injuries occasioned by fire, it 
was easy enough for them to do so. We can determine their 
intent only by reference to the language they saw fit to use, and 
that language seems to us fatal to the claim of the plaintiff. 

The order of the Appellate Division should be reversed, and 
the judgment of the Trial Term affirmed, with costs in both 
courts. | 

VANN, J. (dissenting). 

By its “Advanced Ten Thousand Dollar Combination Acci- 
dent Policy”, dated September 12, 1906, the defendant insured 
“the person so named as beneficiary (Mrs. J. B. Manning) 
against the effect of external, violent and accidental injury, (1) 
if caused solely and directly by ‘railway accident’; or (2) if 
caused solely and directly by ‘shipwreck’; or (3) if caused”—the 
words “solely and directly” being omitted—“by the burning of 
a building while the said person is therein”. On the 7th of 
December, 1906, while the policy was in force, Mrs. Manning was 
burned to death by a fire which occurred in the house where she 
lived. There was a conflict in the evidence as to the extent of 
the fire and its effect upon the building, but the jury could have 
found, if the case had been submitted to them for decision, that 
the house itself was on fire. The fire occurred in a room of the 
building occupied by Mrs. Manning, and the witnesses all agree 
in substance that the bedclothes and mattresses of the bed upon 
which she slept were burned; that her night clothing was burned 
from her; that her clothes hanging in the room were burned; 
that the matting and rugs were covered with soot and water; 
that the room was filled with smoke; and that the fire therein 
was seen from the basement. 
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In addition to this, May Freely, who was sworn in behalf of 
the plaintiff, testified that she heard Mrs. Manning call to the 
witness, and say: “Save my room, my little home. It is on 
fire.” The witness went to the assistance of the unfortunate 
woman, and after the fire was out saw the result. She further 
testified: “I could see from the appearance of the room that it 
was badly burned at that time. Everything was burned. Her 
clothes off. The door was burned, and the bedding was badly 
burned. All the mattresses nearly consumed, and I could see 
that the carpet and matting on the floor were destroyed also, as 
it appeared to me at the time.” Here we have the positive testi- 
mony of a witness, who saw the fire and saw the room right 
after the fire, that “the door was burned”. This evidence was 
not met by the production at the trial, eighteen months after 
the fire, of a door showing no evidence of having been burned, 
for there were two doors to the room, and the jury could have 
found that the door not produced was burned. The door was a 
part of the house, and, if the door was burned, the house was 
on fire. How the fire caught is not disclosed. The first infor- 
mation we have on the subject is the frantic call of Mrs. Man- 
ning for help and her cry that her “little home” was on fire, and 
she well knew whether it was on fire or not. She was found im- 
mediately with her clothing on fire in a room filled with flame 
and smoke, and, when the fire was out, one witness observed 
tHat “the door was burned”. The case was not closely tried, and 
we cannot tell from the evidence what took fire first, although 
it seems probable that the bed caught first, and that the fire 
spread thence to Mrs. Manning and the contents of the room 
and from them to the door. According to a strict and literal 
construction of the policy, it is immaterial whether the building 
was on fire or not, unless Mrs. Manning’s injuries were caused, 
as the policy states, “by the burning of a building”. Even if 
the entire building had been destroyed, unless she caught fire 
from the burning building, there could be no recovery, provided 
the literal is the legal construction. 

The policy does not require this narrow construction. It is 
to be observed that the words “solely and directly”, used in in- 
suring against accidents by railway and shipwreck, are no part 
oi the clause in question, and this discrimination at once suggests 
some latitude of construction as to the cause of the death. The 
insurance is against accident, not against fire, and the destruction 
of the building, however important in one kind of insurance, is 
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not necessarily of any importance in the other. In an accident 
policy the clause would be understood by people generally to 
mean insurance against accident “caused by fire in a building 
while the said person is therein”, and the learned Appellate Divi- 
sion so read it. It is the fire, the burning in a building, not of 
a building, that causes injury to the person supposed to be pro- 
tected by the insurance, and that is what the insured had the 
right to believe the insurer meant. Neither contracting party 
was looking after buildings, but after persons on fire in buildings 
and that was the unfortunate situation of Mrs. Manning. Even 
if no part of the physical structure had been burned, nearly every 
one would have said that the house was on fire. 

The clause should be construed in accordance with the general 
purpose of the contract, which was to insure a human being 
against the effects of accident. This general purpose should not 
be cut down and the object of the contract defeated except by 
words of such clear and unmistakable meaning as not to require 
construction. “It is a rule of law, as well as of ethics, that where 
the language of a promisor may be understood in more senses 
than one, it is to be interpreted in the sense in which he had rea- 
son to suppose it was understood by the promisee.” Hoffman vs. 
7Etna Fire Ins. Co., 32 N. Y. 405, 413, 88 Am. Dec. 337. As a 
great writer on insurance has said, and we have adopted his 
language in a late case, “No rule, in the interpretation of a 
policy, is more fully established, or more imperative and con- 
‘trolling, than that which declares that in all cases it must be 
liberally construed in favor of the insured, so as not to defeat 
without a plain necessity his claim to the indemnity, which, in 
making the insurance, it was his object to secure. When the 
words are, without violence, susceptible of two interpretations, 
that which will sustain his claim and cover the loss must in pref- 
erence be adopted.” May on Insurance, §-175; Rickerson vs. 
Hartford Fire Ins. Co., 149 N. Y. 307, 313, 43 N. E. 856, 858. 

A striking application was made of this rule, which was estab- 
lished long before Mr. May clothed it in such forcible language, 
in Northrup vs. Railway Passenger Assur. Co., 43 N. Y. 516, 3 
Am. Rep. 724. In that case the insurance was against death 
from personal injury “when caused by any accident while travel- 
ing by public or private conveyances, provided for the trans- 
portation of passengers”. The insured while on a journey from 
one part of the state to another traveled by the Erie Railway to 
Watkins, thence by steamboat to Geneva, intending to take a 
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train of the New York Central at that place. The distance from 
the steamboat landing to the railway station was about seventy 
rods, and, although she might have taken a public hack to carry 
her, she started with her friends to walk, and “while in the usual 
route slipped and fell on the sidewalk, and in the fall the back of 
her head came in contact with the frozen snow and earth, and 
she sustained serious injuries thereby from which”, soon after- 
ward she died. It was held that the death was covered by the 
terms of the policy, and that the deceased was to be regarded as 
having received the injury while traveling by public conveyance. 

Here a literal construction would have prevented a recovery, 
for walking is not, in fact, “traveling by public or private con- 
veyances provided for the transportation of passengers”, but 
the court, construing the policy in accordance with its purpose, 
held that this was its meaning in law. As was well said by the 
Appellate Division: “If walking seventy rods upon a sidewalk 
of a village street is to be construed as traveling in a public con- 
veyance for the transportation of passengers, it would seem to 
follow that a death caused by the burning of the contents of a 
room in a building may fairly be construed to be caused by the 
burning of a building.” Moreover, the defendant prepared and 
executed the contract, and hence is responsible for the doubt 
which caused the courts below to differ, and ourselves as well, 
as to the meaning of the clause in question. Rickerson vs, Hart- 
ford Fire Ins. Co., supra. It will not do to recognize these rules 
as the law governing construction, and vet refuse to apply them 
in a case where ambiguity of meaning is demonstrated by a dif- 
ference of opinion as to what the real meaning is, not only in 
the courts below, but in the very court about to decide the case. 
A refusal to apply under such circumstances is pro tanto a de- 
struction of the rule itself. 

I think that the trial court erred in refusing to allow the plain- 
tiff to go to the jury and in directing a verdict for the defendant ; 
an exception in due form having been taken to each ruling. 

The order of the Appellate Division should be affirmed and 
judgment rendered against the appellant, with costs in all courts. 

Cullen, C. J., and Edward T. Bartlett, Hiscock, and Chase, JJ., 
concur with Willard Bartlett, J. Haight, J., concurs with 
Vann, J. 


Order reversed, etc. 
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NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


It will be noticed that the policy did not in this case undertake to 
insure generally against accidental injuries while excepting certain risks 
which the company was unwilling to assume. It was confined to the 
three specific kinds of accidents enumerated. Except for these, no lia- 
bility was undertaken. This fact would appear to justify a stricter con- 
struction than in case of a general accident policy, where the assured 
might assume the intention to be a general protection. These three 
classes were, respectively: railroad wrecks, vessel wrecks and building 
wrecks by fire. According to the facts as stated by the court, the fire 
does not appear to have fallen under any of these classes. Its only con- 
nection with the building was that it took place among materials within, 
which were no part of the building, simply scorching a small portion of 
the woodwork of the latter. So far as the character of the fire was 
concerned, it was analogous to the eommunication of flames from a light 
of any kind which might occur while the insured was) within or without 
the building. 

The risk apparently contemplated by the insurer was that so fre- 
quently involved in the destruction of buildings where the insured, by 
reason of the burning of the structure, is cut off from escape. It was 
the wrecking of the building by fire, as in case of a car by some acci- 
dent, or the foundering of a vessel, that was in the mind of the insurer. 
The present case is naturally allied with accidents due to fire from other 
sources, irrespective of the location of the insured. It would seem that 
the restrictive character of the risks assumed by the company and their 


logical relation to each other as three separate divisions of a special. 
class of accidents emphasizes the distinction to be made between a fire- 


in a building and a burning of the building itself. 


——_$e@—____—__- 


SUPREME COURT OF NEBRASKA. 


WARD 
vs. 
TNA LIFE INS, CO. oF HARTFORD, CONN. 
(No. 16,275. )* 


ACCIDENT POLICY—ACTION—INSTRUCTIONS. 

In an action on a policy of accident insurance, which provides that the 
company shall be liable for the death of the assured resulting from 
bodily injuries effected through external, violent, and accidental 


means, which. independently of all other causes, produced his death,. 


it is error to instruct the jury that there may be a recovery under 
such policy if they find that the death resulted proximately and as 


the moving cause from the accident where “there were other causes- 


that accelerated, or even being added resulted in death”. 
[For other cases, see Insurance, Cent. Dig. § 1779; Dec. Dig. § 669.] 
Reese, C. J., dissenting. 


% pDecision rendered, Nov. 19,1909. 123 N. W. Rep. 456. Syllabus by the Court. 


ee 
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Appeal from District Court, Douglas County; Sears, Judge. 

Action by Bedelia Ward against the Actna Life Insurance 
Company of Hartford, Conn. Judgment for plaintiff, and de- 
fendant appeals. Reversed and remanded. 


GREENE, BRECKENRIDGE & MATTERS, for Appellant. 
WEAVER & GILLER and J. M. MACFARLAND,for Appellee. 


FAWCETT, J. 

This case is before us for the second time. Our former opin- 
ion by Mr. Commissioner Calkins in 118 N. W. 70, contains a 
fair statement of the case. It is true the testimony of some of 
the physicians, notably that of Dr. Smith, makes the case some- 
what stronger for defendant. Still, on the whole record, we are 
again constrained to hold that we cannot determine as a matter 
of law that there was not sufficient evidence to take the case to 
the jury. The district court instructed the jury prior to the 
argument of the case by counsel. Defendant by its second in- 
struction requested the court to charge the jury as follows: 
“The only question in this case is whether the death of Frank 
Ward resulted solely from bodily injuries effected through ex- 
ternal, violent, and accidental means, which, independently of 
all other causes, produced his death. You are instructed that 
there is no presumption that the death of Frank Ward resulted 
from the accident which he sustained August 1, 1905, and the 
burden of proof rests upon the plaintiff to establish by the pre- 
ponderance of the testimony that the accident of August 1st, in- 
dependently of all other causes, produced Ward’s death on the 
17th of August following; and if you find that the death of Ward 
resulted from sickness which would not have been fatal but for 
the lowered vtality which followed his injury, the sickness, and 
not the lower vitality was the cause of the death, and your ver- 
dict in such case will be for the defendant.” The court refused 
to give the instruction, but gave in lieu thereof its instruction 
numbered 614, as follows: “6%. You are instructed that there 
is no presumption that the death of Frank Ward resulted from 
the accident which he sustained August 1, 1905, and the burden 
of proof rests upon the plaintiff to establish by the preponder- 
ance of the testimony that the accident of August 1st, independ- 
ently of other causes, produced Ward’s death on the 17th day of 
August following and, if you find that the death of Ward re- 
sulted from sickness which would not have been fatal but for the 
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lowered vitality which followed his injury, the sickness, and not 
the lowered vitality, was the cause of the death, and your ver- 
dict in such case will be for the defendant.” The arguments were 
not concluded on the day the instructions were given. On the 
coming in of court on the following morning, the court, on its 
own motion, gave to the jury instruction numbered 6%, as fol- 
lows: “634. You are instructed that as to instruction 6% fur- 
ther you are not to construe instruction 61%4 as meaning that 
there could be no recovery in case you should find that the 
death resulted proximately and as the moving cause from the 
accident of August 1, 1905, because there were other causes that 
accelerated, or even being added, resulted in death. If the cause 
of death was later sickness as a moving cause, accelerated by a 
weakened condition resulting from the accident that was not 
the moving cause, then there can be no recovery. If the cause 
of death was the accident, its results being quickened or accel- 
erated by later conditions, then there may be recovery. This 
instruction is added to those previously given by reason of the 
words ‘independent of other causes’ in their relative use in said 
61.” 

The giving of this instruction was error. The court in the 
first paragraph thereof says: “You are not to construe instruc- 
tion No. 644 as meaning that there could be no recovery in case 
you should find that the death resulted proximately and as the 
moving cause from the accident of August 1, 1905, because there 
were other causes that accelerated, or even being added resulted 
in death.” We think the court went too far in using the words 
“or even being added resulted in death”. If a beneficiary under 
an accident policy can add other causes than those resulting 
from the accident and base a recovery upon the death of the as- 
sured from such added causes, there would be no limit to the 
liability of an accident insurance company, and the conditions in 
its policy would be valueless. That these words had great weight 
with the jury is evident from what occurred after they had re- 
tired to consider of their verdict. After the jury had been out 
for some time, they returned into court and propounded the fol- 
lowing question: “Tothe Court: Your Honor: Does the first 
paragraph of instruction No. 634 permit the jury to render a ver- 
dict for the plaintiff if they find that the death of Frank Ward 
was caused by the sum of the two causes?” This question shows 
unusual intelligence on the part of the jury in considering in- 


structions given by the court. When the question was asked, 
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defendant’s counsel requested the court to answer the question, 
“No”. This the court refused to do, and indorsed upon de- 
fendant’s request, and also upon the request of the jury, the 
following: “The court, concluding that the point has been suff- 
ciently charged with reference thereto, does not instruct further.” 
This was error. Plaintiff was not entitled to recover if death 
was caused by the sum of these two causes, and the court should 
have answered the question of the jury “No”, as requested. 

The evidence upon which a liability on the part of the com- 
pany is claimed is of so unsatisfactory a character that the trial 
court should exercise great care in instructing the jury as to the 
law of the case. 

Other points are discussed at some length, but we think they 
are all fairly covered by our former opinion. 

For the errors above indicated, the judgment of the District 
Court is reversed, and the cause remanded for further proceed- 
ings in harmony herewith. 

Reversed and remanded. 


LETTON, J. 
I concur in the result, because I am of opinion that the evi- 


dence does not sustain the verdict. 


REESE, C. J. (dissenting). 

I do not contend that the judgment of the District Court 
should be affirmed, but I cannot agree that there was error in 
the instructions given, nor in refusing to give the ones not given. 
I think instruction numbered 614 fully and correctly stated the 
law. Neither can I agree that the court erred in giving instruc- 
tion numbered 634. If the cause of the death was the accident 
referred to, the fact that the result was quickened or accelerated 
by later conditions would not relieve the defendant. In order 
to have that effect, I think the cause of the death should be the: 
“later conditions”. If the accident were of so serious a nature 
as to cause the death, it would make no difference if other con- 
ditions, not sufficient to cause the death should intervene even 
though they rendered the prospect of recovery more doubtful, 
or quickened or accelerated the dissolution. 

1 also think the District Court did not err in refusing to an- 
swer the question propounded by the jury. They had been suffi- 
ciently and properly instructed upon that point. To have an- 
swered “No” would have been equivalent to saying that “if there 
were anything else the matter” with deceased at the time of his 
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death there could be no recovery. If the accident was the proxi- 
mate (nearest) cause of the death, the defendant would be liable, 
notwithstanding there might be other conditions which might 
quicken or hasten the decease. Ailments of even a trivial na- 
ture might, when added to the cause, hasten the end, and yet. 
defendant be liable. In that event, the death would be owing in: 
a sense to the sum of the causes, at least that might and prob- 
ably would have been the construction the jury would have 
adopted. When we consider the instructions already given, it 
seems clear to me that the court had gone far enough. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The question of causation here raised is among the most difficult to- 
determine in cases of accident insurance. Unless death immediately fol- 
lows the accident, diseased conditions, either as a result or independ- 
ently, are apt to develop to an extent which, under a rigid constructiom 
of the contract, may be plausibly claimed to be contributory to the fatal 
outcome. For this reason the courts are disposed to favor a strict con- 
struction as against the company in so far as is consistent with a fair 
interpretation of the language. See AZtna Life Ins. Co. vs. Hicks, 56 
S. W. 87. Where the disease is attributable to the accident or has been 
sO aggravated by it as to contribute to, or even directly cause death 
the prevailing rule with the courts has been to treat it as a part of the 
accident itself or a mere link in the chain of causality. While, with seem- 
ing inconsistency, the courts have also reversed this causal relationship 
as against the company by holding that where the accident results from 
a disease it may yet be the direct cause. Thus a fit causing the insured 
to fall and be crushed by an engine, or to drown, has been held not to 
relieve from liability under an accident policy. See Fetter vs. Casualty 
Co., 174 Mo. 256; Winspear vs. Ins. Co., 6 Q. B. D. 42; Western Trav- 
elers Com. Ass’n vs. Smith, 29 C. C. A. 223. 

The only ground on which these two classes of cases can be recon- 
ciled is that causality in connection with an insurance contract must be 
construed according to its popular acceptation. Both in fire and marine, 
as well as in accident insurance numerous definitions have been laid 
down by the courts distinguishing the direct and efficient cause from 
those which may be regarded as remote, or mere links in a chain of 
causation, and from such as may be merely independently contributory. 
It is well settled that the cause which may be most immediate is not 
necessarily the efficient cause nor, on the other hand, one which, though 
perhaps remote, was the original link in the chain of causation which 
followed. In Freeman vs. Ass’n, 156 Mass. 351, the court says: “The 
law will not go farther back in the line of causation than to find the 
active, efficient, procuring cause of which the event is a natural and 
probable consequence.” In the G. R. Booth, 171 U. S. 450, the court 
says: “The proximate cause is the efficient cause that necessarily sets the 
other causes in operation.” In Devaux vs. Salvador, 4 A. & E. 31, the 
court says: “It were infinite for the law to consider the causes of causes 
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and their impulsions one on another; therefore it contenteth itself with 
the immediate cause.” A comparison of the various ways in which the 
courts have sought to define the efficient cause will show that, avoiding 
metaphysical disquisitions, they have aimed to treat the ordinary popu- 
lar conception of the dominant cause in the particular case, the cause 
to which the event would naturally be charged, as the direct cause. 

In the present case the charge as given in the original instruction 
was not a violation of this principle, since it recognized only such causes 
as might be links in the chain connecting the accident and the death. 
The error in the additional instruction was that it allowed wholly inde- 
pendent causes to contribute to the result to an extent which, in a 
popular sense, might be regarded as contributory—the very thing against 
which the policy stipulated. 


WILSON VS. CENTRAL INS. CO., LTD.* 
(Supreme Court of New York, Appellate Division, First Department.) 


POLICY—CONSTRUCTION—WHAT LAW GOVERNS. 


Where plaintiff, a British subject, took out an accident policy in de- 
fendant, a British company, covering accidents in Europe, the 
United States and Southern Canada, it was governed by the laws of 
Great Britain. 


[For other cases, see Insurance, Cent. Dig. §§ 173-175; Dec. Dig. § 125.] 


ACCIDENT POLICY—SETTLEMENT—ARBITRATION—CONDI- 
° TIONS PRECEDENT. 


A British accident policy provided that any right to recover under the 
policy should be forfeited after six months from the accident, and an- 
other provision declared that any difference should be referred to an 
arbitrator whose decision should be final and that the provision 
should be taken as an agreement to arbitrate within the arbitration 
act of 1889, the arbitration (Scotland) act of 1894, or any subsisting 
statutory modification thereof, and that the award should be a con- 
dition precedent to enforcing the liability of the company. The act 
specified provided that the court or a judge might on application of 
a party on notice, appoint an arbitrator who should have the same 
powers to make an award as if he had been appointed by consent of 
parties. Held, that such provisions for arbitration and imposing time 
for settlement of claims were conditions precedent to insured’s right 
to recover on the policy; and hence, having neither been performed 
nor waived, no recovery could be had. 


[For other cases, see Insurance, Cent. Dig. § 1522; Dec. Dig. § 612.] 


ACCIDENT INSURANCE—CONDITIONS PRECEDENT—ARBI- 
TRATION—WAIVER. 

Where an accident policy required arbitration as a condition precedent 
to insured’s right to recover on the policy, and the insured’s right to 
the appointment of an arbitrator by a court or judge was conferred 
by statute on the insurer’s refusal to concur in an arbitrator’s selec- 


% Decision rendered, December 10, 1909. 119 N. Y. Sup. 955. 
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tion, the insurer’s refusal to arbitrate was not a waiver of insured’s 
obligation to submit the claims to an arbitrator. 


[For other cases, see Insurance, Cent. Dig. §§ 1436-1438; Dec. Dig. § 576.] 
ADJUSTERS—ARBITRATION PROVISION—WAIVER. 


An insurance adjuster, to whom the adjustment of a loss had been re- 
ferred by the insurer, had no authority per se to waive a condition 
of the policy providing for submission of claims to arbitration. 


|For other cases, see Insurance, Cent. Dig. §§ 1436-1438; Dec. Dig. § 576.] 
Houghton and Clarke, JJ., dissenting. 


————-— og —___—_ 


BARCLAY ET AL. VS. LONDON GUARANTEE & AC- 
CIDENT CO., LTD.* 


(Supreme Court of Colorado.) 





CASUALTY INSURANCE—NOTICE OF ACCIDENT. 


A policy insuring the owner of a building against liability for injuries 
sustained by passengers in an elevator in the building provided that, 
on the occurrence of an accident and on receipt of any notice of a 
claim on account of an accident, insured should give immediate no- 
tice in writing to the insurer. Held, that where insured knew of an 
accident immediately after its occurrence, and within a month knew 
that the injured person intended to hold him for damages, but gave 
insurer no notice until two months thereafter, and then merely by 
means of a telephone message as to the occurrence of the accident, 
insurer was not liable. 

[For other cases, see Insurance, Cent. Dig. §§ 1328, 1329; Dec. Dig. § 

539. 


CONSTRUCTION OF POLICY. 

In cases of ambiguity or uncertainty in the clauses in a policy of insur- 
ance which limit or exempt the insurer from liability, that construc- 
tion most favorable to the assured consistent with the terms of the 
policy, must be adopted. 


[For other cases, see Insurance, Cent. Dig. §§ 295, 296; Dec. Dig. § 146.] 
ACTION ON POLICY—ISSUES AND PROOF. 


In an action on an insurance policy, where the complainant alleges per- 
formance of all conditions of the policy on the part of plaintiff, re- 
.covery may not be had on the ground of waiver of conditions. 

[For other cases, see Insurance, Cent. Dig. § 1637; Dec. Dig. § 645.] 


CONDITIONS OF POLICY—WAIVER. 

Where a policy insuring the owner of a building against liability for in- 
juries to passengers in an elevator in the building required imme- 
diate notice of any accident or claim for damages, and insured gave 
no notice of an accident or claim until some time after the claim, 
the conduct of insurer’s agent and his attorney in thereafter taking 
statements of various persons as to the accident did not amount to 
a waiver of the conditions as to notice; the agent having previously 
informed insured that the insurer would not accept liability. 


[For other cases, see Insurance, Cent. Dig. §§ 1634, 1642; Dec. Dig. § 
645.] 


* Decision rendcred, Dec. 6, 1909. 105 Pac. Rep. 865. 
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“ETNA LIFE INS. CO. OF HARTFORD, CONN., VS. 
GRIFFIN.* 


(Court of Civil Appeals of Texas.) 


ACCIDENT INSURANCE—ACTIONS—PLEADING. 


In an action on an accident insurance policy, plaintiff alleged: That, in 
unloading rails, a piece of iron or other hard substance was caused 
to fly and strike plaintiff in his right eye; that by reason of such 
accident plaintiff lost the entire sight of both eyes; that immediately 
after said injury his right eye became inflamed and sore, and con- 
tinued in that condition for about two weeks, at which time the in- 
flammation and soreness was communicated to his left eye, from 
which time both eyes continued sore and inflamed until a date speci- 
fied, at which time, from said causes, he entirely and irrevocably 
lost the sight of both eyes. Held that, as against the general de- 
murrer, the petition sufficiently alleged that plaintiff lost the sight of 
both his eyes through external, violent, and accidental means, inde- 
pendently of all other causes. 

aes” i cases, see Insurance, Cent. Dig. §§ 1599-1602; Dec. Dig. § 
35. 


ACCIDENT INSURANCE—NOTICE OF INJURY —REASON- 
ABLENESS OF STIPULATIONS. 


An accident insurance policy provided that “immediate notice in writing 
of any accident and injury on account of which claim is to be made 
shall be given said company”, with full particulars and name and 
address of insured. Sayles’s Ann. Civ. St. 1897, art. 3379, amended 
by Gen. Laws 1907, p. 241, c. 129, provides that no stipulation in any 
contract requiring notice to be given in any claim for damages, as 
a condition precedent to a right to sue thereon, shall ever be valid 
unless such stipulation is reasonable, and any such stipulation fixing 
the time within such notice shall be given at a less period than 90 
days shall be void. Held, that the stipulation in the policy, if in 
conflict with the statute, is void. 


{For other cases, see Insurance, Cent. Dig. § 1329; Dec. Dig. § 539.] 


ACCIDENT INSURANCE—ACTION ON POLICY —SUFFI- 
CIENCY OF EVIDENCE. 


Evidence, in an action on an accident insurance policy held sufficient to 
support a finding that plaintiff was irrevocably blind. 


{For other cases, see Insurance, Cent. Dig. § 1721; Dec. Dig. § 665.] 


ACCIDENT INSURANCE—ACTION ON POLICY —SUFFI- 
CIENCY OF EVIDENCE. 

Evidence, in an action on an accident insurance policy, held sufficient to 
support a finding that plaintiff lost the sight of both his eyes as the 
result alone of the injury to his right eye, and not as the result of 
any kind of a disease. 

[For other cases, see Insurance, Cent. Dig. § 1721; Dec. Dig. § 665.] 


J eee 
% Decision rendered, Dec. 9, 1909. Rehearing denied, Dec. 23,1909. 123 8. W. Rep. 432. 
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GUY VS. UNITED STATES CASUALTY CO.* 
(Supreme Court of North Carolina.) 


HEALTH INSURANCE— NOTICE OF CLAIM—FAILURE TO 
GIVE NOTICE--EXCUSE. 

Where insured’s mental condition or physical suffering is such that he 
cannot give the insurer notice of the contraction of a disease or 
sickness for which he subsequently claims benefits, as required by 
the policy, he will be excused for not doing so. 


[For other cases, see Insurance, Cent. Dig. § 1334; Dec. Dig. § 539.] 


CONTRACTS—NOTICE OF SICKNESS. 


A provision in a policy requiring written notice of disease to be given 
by insured or his physician within ten days of its contraction only 
requires that notice be given within ten days of the beginning of 
that part of the illness for which insured claims benefits, so that 
the company shall not be liable for more than ten days’ dayments be- 
fore the time it receives notice; the purpose of the provision being 
to permit investigation so as to prevent imposition. 

[For other cases, see Insurance, Cent. Dig. § 1328; Dec. Dig. § 539.] 


HEALTH INSURANCE—NOTICE OF SICKNESS—CONSIDERA- 
TION OF POLICY 


Under a provision of a health insurance policy requiring notice of ill- 
ness or disease to be given by insured or his physician within ten 
days of the contraction of the illness, any relative or friend may give 
such notice for insured. 


[For other cases, see Insurance, Cent. Dig. § 1324; Dec. Dig. § 537.] 
% Decision rendered, Dec. 15, 1909. 66 S. E. Rep. 437. 


————_ $e @___"—_—__ 


MARYLAND CASUALTY CO. VS. LITTLE ROCK RY. 
& ELECTRIC CO.* 


(Supreme Court of Arkansas.) 


CASUALTY INSURANCE—CONTRACT—CONSTRUCTION. 


A casualty policy issued to a company engaged in furnishing electric 
light and power, which maintained no power house, but purchased 
its current, which policy provides that it shall cover all operations 
in connection with the business, including maintenance and ordinary 
extension of lines, including drivers, helpers, and stablemen, does 
not include employees in the engine and boiler rooms of an electric 
power house. 


{For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 435.] 
“ae. INSURANCE — CONTRACT—ASSIGNMENTS—EF- 


A transfer of a casualty policy does not extend its terms to cover a class 
of employees of the transferee not included in the policy at the time 
of its execution. 


[For other cases, see Insurance, Dec. Dig. § 219.] 
*% Decision rendered, Nov. 22,1909. 122 8S. W. Rep. 994. 
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CASUALTY INSURANCE—EXTENSION OF TERMS OF 
POLICY. 


The payment of an additional premium for a casualty policy, made on 
account of a report of wages of a class of employees not covered 
by the policy, does not broaden the terms of the policy. 


[For other cases, see Insurance, Cent Dig. § 458; Dec. Dig. § 198.] 


PREMIUMS—VOLUNTARY PAYMENT—RECOVERY. 


The voluntary payment of an additional premium for a casualty policy, 
made on account of a report of wages of a class of employees not 
covered by the terms of the policy, is a payment under a mistake of 
law, and as such is not recoverable. 


[For other cases, see Insurance, Cent. Dig. §§ 457, 458; Dec. Dig. § 198.} 
—_——-@+e—-__— 


MARYLAND CASUALTY CO. VS. CHEW.* 


(Supreme Court of Arkansas.) 


CONTRACTS—NATURE. 


An insurance company may fix the terms upon which it will insure per- 
sons, and, a person having accepted insurance on such terms, they 
constitute a contract between the company and the insured, which 
courts may not vary. 


[For other cases, see Insurance, Cent. Dig. §§ 172, 178; Dec. Dig. 124.]} 
ACCIDENT INSURANCE— NEGLECT TO OBSERVE PHYSI- 
CIAN’S DIRECTIONS. 


No indemnity should be allowed an insured under an accident policy 
on account of an extension of the injury occasioned by his negligence 
to observe directions of his physician. 

[For other cases, see Insurance, Cent. Dig. § 1163; Dec. Dig. § 450.] 


* Decision rendered, Nov. 56; 1909. “122° s. W. Rep. 642. 
——_——-o+@—_—_—__ 


PACIFIC MUT. LIFE INS. CO. VS. CARTER.* 


(Supreme Court of Arkansas.) 


ACCIDENT POLICY—FORFEITURE BY FAILURE TO PAY 
PREMIUM BEFORE INJURY. 

Failure of insured to pay a renewal premium before an injury forfeited 
an accident policy providing that it should not take effect unless the 
premium is paid previous to the injury under which a claim is made. 

[For other cases, see Insurance, Cent. Dig. § 284; Dec. Dig. § 145.] 

RENEWAL OF ACCIDENT POLICY—AUTHORITY OF SOLI- 
CITING AGENT. 


A mere soliciting agent had no authority to continue an accident policy 
in force by issuing a renewal receipt to insured without payment of 
the premium due. 


[For other cases, see Insurance, Cent. Dig. § 284; Dec. Dig. § 145.] 
* Decision rendered, Nov. 29, 1909. 123 S. W- Rep. 384. 
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GENERAL AGENCY FOR INSURER—EVIDENCE. 


In an action on an accident policy, undisputed evidence held to show that 
an agent was a general agent for defendant. 


[For other cases, see Insurance, Cent. Dig. § 101; Dec. Dig. § 76.] 


AGENCY FOR INSURER—LIABILITY TO PERSONS DEALING 
WITH ONE HELD OUT AS GENERAL AGENT. 


Where an insurance company holds an agent out to the world as a gen- 
eral agent, it clothes him with the apparent authority of such an 
agent, and therefore is liable to those dealing with him on the faith 
of his being such agent. 


[For other cases, see Insurance, Cent. Dig. § 103; Dec. Dig. § 78.] 


FORFEITURE OF ACCIDENT POLICY—WAIVER BY CON- 
DUCT OF GENERAL AGENT. 


A renewal premium on an accident policy was not paid until after the 
accident, but the company’s general agent knew that the renewal re- 
ceipt therefor, with his name as general agent, had been delivered 
to insured by the soliciting agent, and made no objections, and 
when after the injury he was advised that payment of the premium 
was not made before the injury occurred, but thereafter, he acqui- 
esced therein, and encouraged insured to make his proofs of loss. 
Held, that a forfeiture of the policy for the nonpayment of the pre- 
mium was waived by the general agent’s conduct. 


[For other cases, see Insurance, Cent. Dig. § 1041; Dec. Dig. § 392.] 


PROOF OF LOSS UNDER ACCIDENT POLICY. 


An wasn policy provided that no claim thereunder should be valid 
unless affirmative (Proof was given to the company at its home city 
in another state, “within twenty days from date of actual total loss, 
as herein defined, or total blindness or paralysis, as defined in arti- 
cle XI. (final proof of such blindness and paralysis to be- given 
twelve months thereafter), or within twenty days from the termina- 
tion of each thirteen weeks’ period of continuous disability, and 
from the termination of such disability, if the full period is more or 
less than thirteen weeks”. On September 5, 1907, insured received 
an injury, which made it necessary to remove one of his eyes, and 
in about a month thereafter, at the suggestion of defendant’s gen- 
eral agent, he made out his proof of loss, which was sworn to on 
October 7th and such agent mailed the same to the company after 
it had been signed and sworn to. Held, that insured substantially 
complied with the policy. 


[For other cases, see Insurance, Cent. Dig. § 1330; Dec. Dig. § 539.] 


PROOF OF LOSS UNDER ACCIDENT POLICY—WAIVER OF 
FORFEITURE. 


Even if insured did not substantially comply with the policy, the conduct 
of the general agent would be a waiver of forfeiture on that account. 


[For other cases, see Insurance, Cent. Dig. § 1384; Dec. Dig. § 558.] 


CONDITION IN POLICY FOR COMPANY’S BENEFIT— 
WAIVER BY GENERAL AGENT. 


A general agent of an insurance company may waive the performance of 
a condition inserted in a policy for its benefit. 


[For other cases, see Insurance, Cent. Dig. § 948; Dec. Dig. § 375.] 


ACTION THEREFOR— RECOVERY OF PENALTY AND AT- 
TORNEY’S FEES. 


Under Acts 1905, p. 307, allowing a penalty and attorney’s fees in case of 
recovery for insurance, but making a company liable for failure to 
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pay the loss “after demand made therefor”, a recovery for penalty 
and attorney’s fees cannot be had when complainant makes demand 
for more than he is entitled to. 

[For other cases, see. Insurance, Dec. Dig. § 666.] 


Battle and Hart, JJ., dissenting. 


KENNEDY ET AL. VS. A TNA LIFE INS. CO.* 


(Supreme Court of Illinois.) 


ACoORY INSURANCE—EVIDENCE—QUESTIONS FOR 


In an action on an accident policy providing for the payment of the full 
amount on the death of insured resulting from assaults committed 


for the purpose of robbery, and for the payment of a less sum on 
his death due to injuries otherwise intentionally inflicted by another, 
evidence held to require submission to the jury whether insured was 
assaulted for the purpose of robbery. 

[For other cases, see Insurance, Dec. Dig. § 668.] 


*% Decision rendered, Dec. 22,1909. 90 N. E. Rep. 292. 





Marine.] Stone et al. vs. Ins. Co. of North America. 


HEALTH—SURET Y—BURGLARY—MARINE—MISCELLANEOUS. 


STONE ET AL. VS. INSURANCE CO. OF NORTH 
AMERICA.* 


(Supreme Court of Washington.) 


CONTRACTS—INTENTION. 


The intention of the parties to a contract of insurance must be gathered 
from the contract itself, and from risks excluded as well as from 
risks included. 


[For other cases, see Insurance, Cent. Dig. § 292; Dec. Dig. § 146.] 


POLICY—CONSTRUCTION. 


A policy insuring for a specified term against damage by fire, derailment 
of trains, perils of the sea, and covering shipments by rail within 
the United States and Canada, and shipments by steamers navi- 
gating coastwise and inland waters of the United States, covers a 
shipment by vessel from San Francisco to Bellingham and Seattle 
lost by perils of the sea while the ship was plying coastwise and 
inland waters of the United States, though it intended to stop at the 
foreign port of Victoria. 

{For other cases, see Insurance, Cent. Dig. § 710; Dec. Dig. § 313.] 


*% Decision rendered, Dec. 20,1909. 105 Pac. Rep. 856. 





INDEPENDENT TRANSP. CO. VS. CANTON INS. 
OFFICE, LTD.* 


(United States District Court, W. D. Washington, N. D.) 


MARINE INSURANCE—ACTION ON POLICY—PLEADING. 

In an action on marine insurance policies, a breach of any of the war- 
ranties made therein by the insured is matter of defense, to be 
pleaded and proved by respondent. 


{For other cases, see Insurance, Dec. Dig. § 645.] 


MARINE INSURANCE—CONSTRUCTION OF WARRANTY. 

A provision in a marine insurance policy reading, “Vessel warranted em- 
ployed in the general passenger and freighting business on Puget 
Sound”, relates to present and not future employment; and the fact 
that the vessel was out of commission at the particular time of a 
loss is not a breach of such warranty, which will defeat a recovery 
on the policy. 

[For other cases, see Insurance, Dec. Dig. § 272.] 


% Decision rendered, Oct. 16,1909. 173 Fed. Rep. 564. 
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MARINE INSURANCE—NOTICE OF ABANDONMENT. 

Notice of abandonment of a vessel to the insurers, reciting the acts 
done by the owners in raising the vessel after she sank and that they 
considered her a constructive total loss, specifies a valid ground for 
abandonment. 


[For other cases, see Insurance, Cent Dig. § 1214; Dec. Dig. § 470.] 


MARINE INSURANCE—ABANDONMENT—WAIVER. 
The unexcused failure of the owners of a vessel to give notice of aban- 
onment to the insurers until four months after she sank, and two 
months after she had been raised and cleaned and in condition for a 
survey, was a waiver of the right to abandon a constructive total loss. 
[For other cases, see Insurance, Cent. Dig. § 1218; Dec. Dig. § 470.] 
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KNERLL VS. OCEAN ACCIDENT & GUARANTEE 
CORP., LTD.* 


(Supreme Court of New York, Appellate Term.) 


CREDIT INSURANCE—ACTION—BURDEN OF PROOF. 


A contract of credit insurance on certain accounts for sales of merchan- 
dise provided that the insured should bear a proportionate share of 
the loss, and covered actual loss “in excess of an initial or own loss 
to be borne” by insured, “being 1% per cent, but in no event to be 
less than $750 on the gross aggregate amount of all * * * sales” 
within a certain time and in a specified territory. Held that, in an 
action by the insured on the contract, it was necessary for plaintiff 
to show the gross aggregate amount ‘of all sales made in the terri- 
tory and within the time specified in the contract. 


{For other cases, see Insurance, Dec. Dig. § 646.] 
% Decision rendered, Nov. 30,1909. 119 N. Y. Sup. 744. 


CRYSTAL ICE CO., LTD., VS. UNITED SURETY CO.* 
(Supreme Court of Michigan.) 


INDEMNITY INSURANCE—NOTICE OF DEFALCATION. 


Proof of actual notice to defendant’s state agent of an employee’s de- 
faleation as soon as discovered, and a letter two days later from 
defendant acknowledging receipt of such notice, shows timely no- 
tice of the defalcation. 


[For other cases, see Insurance, Cent. Dig. § 1328; Dec. Dig. § 539.] 


AGENTS AND BROKERS—NOTICE TO AGENT. 


Where the employer allowed the defaulting employee to continue in 
service on the advice of insurer’s state agent, the knowledge of such 
fact by the agent is knowledge of insurer. 


[For other cases, see Insurance, Cent. Dig. § 1327; Dec. Dig. § 538.] 


WHAT IS INSURANCE. 


A surety company insuring an employer against loss from larceny or 
embezzlement by a certain employee is an insurer. 


[For other cases, see Insurance, Cent. Dig. § 114; Dec. Dig. § 2.] 


AGENTS—AUTHORITY OF AGENT. 


The same rules as to the authority of general agents of surety compa- 
nies that insure against loss from defaulting employees should be 
applied as are applied to fire and life insurance companies. 


[For other cases, see Insurance, Cent. Dig. §§ 117, 118; Dec. Dig. § 88.] 
% Decision rendered, Dec. 10, 1909. 123 N. W. Rep. 619. 
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AGENTS—AUTHORITY OF AGENT AS TO INSURER. 


The agent of a surety company, who issued a bond insuring an employer 
against loss from the defalcation of a certain employee, has authority 
to receive notice of the employees defalcation. 


[For other cases, see Insurance, Cent. Dig. § 1327; Dec. Dig. § 538.] 


ESTOPPEL OR WAIVER OF DEFENSES. 


Breaches of a bond against loss from defalcation of an employee by fail- 
ure to examine the employee’s accounts weekly, by continuing the 
employee in service after defalcation, and neglect to immediately no- 
tify the obligor of the defalcation by registered letter, are waived by 


furnishing blanks for proof of loss, and accepting such proofs with- 
out objection. 


[For other cases, see Insurance, Cent. Dig. § 1071; Dec. Dig. § 396.] 


FIDELITY & DEPOSIT CO. OF MARYLAND VS. COM- 
MONWEALTH TRUST CO.* 


(Supreme Court of New York, Trial Term, Erie County.) 


INDEMNITY—ACTION FOR PREMIUM. 


In an action for premium due on a bond given by defendant to secure 
deposits of municipal funds, it is no defense that a subsequent agree- 
ment was made between the city treasurer and defendant, which may 
have discharged plaintiff from lability on the bond. 


[For other cases, see Insurance, Cent. Dig. § 391; Dec. Dig. § 181.] 
% Decision rendered, November, 1909. 119 N. Y. Sup. 598. 


BANKERS’ DEPOSIT GUARANTY & SURETY CO. VS. 
BARNES, SUPERINTENDENT OF INSURANCE.* 


(Supreme Court of Kansas.) 


INDEMNITY INSURANCE—INCORPORATION — GUARANTY 
COMPANY. 


The provisions of section 1, c. 159, p. 223, Laws 1905, relating to the in- 
corporation of surety, fidelity, and guaranty companies, are by 
necessary inference applicable to the incorporation of companies or- 
ganized in this state for the purpose of guaranteeing the payment of 
deposits in state and national banks. 

[For other cases, see Insurance, Cent. Dig. § 37; Dec. Dig. § 32.] 


% Decision rendered, Dec. 11,1909. 105 Pac. Rep. 697. Syllabus by the Court. 
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GUARANTEEING BANK DEPOSITS. 


All of the steps to be taken and all the requirements to be met to en- 
title a company which has been granted a charter by the charter 
board of the state for such purpose to obtain a certificate of au- 
thority to do business in this state are prescribed in section 3 of the 
above (Acts 1905, p. 223, c. 159), and in sections 3419, 3421, and 3422, 
Gen. St. 1901, which by reference in the act of 1905 are applicable 
in connection therewith. 


[For other cases, see Insurance, Cent. Dig. § 5; Dec. Dig. § 5.] 
oa INSURANCE COMPANY—ISSUE OF CERTIFI- 


When the corporation organized for such purpose has complied with all 
the prerequisite statutory requirements, it is the duty of the Super- 
intendent of Insurance to furnish the company with a certificate of 
authority for it to commence the business proposed in the charter 
(Gen. St. 1901, § 3422), and such Superintendent has no discretion 
to impose any other requirement as a condition precedent to the 
issuance of such certificate. 


[For other cases, see Insurance, Cent. Dig. § 5; Dec. Dig. § 5.] 
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FIDELITY & CASUALTY CO. VS. THAMES FERRY CO.* 


(Supreme Court of Errors of Connecticut.) 


PAROL EVIDENCE—VARYING INSURANCE POLICY—“TRAF- 
FIC EARNINGS”. 


A policy insuring against loss incurred by a ferry owner through in- 
juries to passengers for a specified premium and providing, “This 
premium is based on the ‘traffic earnings’ during the period of the 
policy. * * * If the traffic earnings actually exceed the sums 
stated above, the assured shall pay the actual premium; if less than 
the sum stated the company shall return to assured the unearned 
premium pro rata”—is not ambiguous as to what earnings were in- 
tended, the words meaning naturally all traffic earnings from what- 
ever source; and parol evidence to show that it was intended that 
the traffic earnings should be confined to the earnings from the car- 
riage of passengers alone was inadmissible. 

[For other cases, see Insurance, Cent. Dig. § 1290.] 

% Decision rendered, Dec. 17,1909. 74 Atl. Rep. 780. 
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LIFE. 


EDITORIAL. 


The doctrine laid down by the Court in the fol- 
lowing case of Timlin vs. Equitable Life Assurance 
Society involves such a serious departure from 
heretofore accepted principles in the construction 
of insurance contracts that special attention is 
called to the note appended to the case, in which 
the reasoning employed is made the subject of a 
critical analysis. 


SUPREME COURT OF WISCONSIN. 


TIMLIN 


v8. 


EQUITABLE LIFE ASSUR. SOCIETY OF 
THE UNITED STATES.* ) 


ACTION ON POLICY—EVIDENCE. 


In an action on a life policy, evidence held sufficient to show that a cer- 
tain writing was delivered to insured attached to the policy. 


[For other cases, see Insurance, Dec. Dig. § 665.] 


LIFE POLICY—CONSTRUCTION. 


A life policy in the usual form contained a printed provision that on 
the completion of the tontine dividend period insured might con- 
tinue the policy for the original amount and apply the tontine divi- 
dend to the purchase of an annuity, and attached to such policy by 
a pin was a sheet of paper partly printed and partly written com- 
mencing, “These estimates are the authorized figures”, and then 
followed a statement that at the end of the tontine period insured 
might take a life annuity beginning at a specified sum. The policy 
provided that the contract was completely set forth “in this policy”, 
and that none of the terms could be modified except by an author- 
ized officer, the attached sheet appeared to be in the handwriting 
of the soliciting agent, the papers were different in texture, color, 
and quality. A clause in the attached paper was to the effect that 
the guaranteed surplus on the policy was estimated at a certain 
sum. Held, that the papers taken together constituted the contract, 
and insured was entitled to an annuity amounting to the sum stated 
in the attached paper. 


[For other cases, see Insurance, Dec. Dig. § 150.] 


TONTINE POLICY—CONSTRUCTION. 


The nature of the obligation of an insurance company to a policyholder 
under the tontine dividend periods is that of a debtor and creditor 
under the stipulations of the agreement. 


[For other cases, see Insurance, Dec. Dig. § 522.] 
% Decision rendered, Jan. 11,1910. 124 N. W. Rep. 253. 
VoL. XXXIX.—19. 
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Appeal from Circuit Court, Milwaukee County; W. J. Tur- 
ner, Judge. 

Action by William H. Timlin against the Equitable Life As- 
surance Society of the United States. From a judgment in 
favor of plaintiff, defendant appeals. Affirmed. 

In March, 1886, the parties to this action entered into a con- 
tract of insurance, whereby the defendant, in consideration of 
the annual payment for twenty years of the sum of $33.26, in- 
sured the life of the plaintiff, under the semitontine plan, in the 
sum of $1,000; the tontine dividend period for the policy to be 
completed in the year 1906. 

The plaintiff possessed two sheets of paper pinned together 
(Exhibit 1, pages A and B), and alleges that they together em- 
body the contract. The larger sheet (Exhibit 1, page A), which 
was partly written and partly printed, was in the usual form of 
a life insurance policy. Upon the back of this sheet, among the 
requirements and provisions of the contract of insurance, was 
printed the following :— 

“5. That upon the completion of the tontine dividend period 
on March 19, 1906, provided this policy shall not have been 
terminated previously by lapse or death, the said William, H. 
Timlin shall have the option either: First, to withdraw in cash 
this policy’s entire share of the assets; i. e., the accumulated 
reserve, which shall be five hundred and fourteen and 31-100 
dollars, and in addition thereto, the surplus apportioned by 
this society to this policy; secondly, to convert the same into 
a paid-up policy for an equivalent amount, provided always that 
if the amount of said paid-up policy shall exceed the original 
amount of the assurance, a satisfactory certificate of good health 
from one of the society’s medical examiners shall be required; 
thirdly, to withdraw in cash the share of the accumulated sur- 
plus apportioned by said society to this policy, and continue the 
policy in force on the ordinary plan; or fourthly, to continue 
the assurance for the original amount, and apply the entire 
tontine dividend to the purchase of an annuity, the amount de- 
rived from such annuity, together with the annual dividend on 
this policy, shall be paid in cash to said William H. Timlin, or 
assigns.” 

The smaller sheet, attached by a pin to the larger sheet, was 
partly printed and partly written and was as follows :— 

“The Non-Forfeitable and Incontestable Semi-Tontine Policy. 
“Equitable Life Assurance Society of New York. 
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“(These estimates are the authorized figures of the society.) 

“Policy, $1,000.00 Age 34. Annual Premium $33.26. Total 
cost in 20 years, $665.20. Kind of policy....... Life in 20 pay- 
ments; Tontine 20 years. 

“If policyholder is alive and policy is in force at the end of 
tontine period, you are then entitled to either of the following 
options :— 

Ist. Withdraw in cash— 


Guaranteed legal reserve in policy is............ $514.31 
Guaranteed surplus is estimated at.............. 591.69 
UN. GO. seas idineeeienussee $1,106.00: 
2d. Take paid-up policy, if in good health, for........ $2,150.00: 
3d. Take a life annuity, increasing annually, beginning 
WD. 0. tti.sn0s nthe d6ddRRREAOSE. DRRAS 53.47 
And besides have your original policy carried till death, 
le 40 GON Bi ndcccrncden snail $1,000.00 
“This pays you .... per cent, simple interest, or 4.40 per 


cent, compound interest, besides you have been insured twenty 
years for $1,000.00, without cost.” 


Along the side of this smaller sheet was the following: “Ton- 
tine is a premium on living, not, on dying. The best insurance 
ever devised for successful men. No technicalities—if we in- 
sure you we will pay your claim.” 

The annual payments of premiums were made as required, 
and at the expiration of the twenty years the plaintiff notified 
the defendant that he elected to take a life annuity and to have 
his policy carried until his death at the sum of $1,000, in accord- 
ance with the third option and upon the terms agreed upon and 
embodied in page B, the smaller of the two sheets of paper. 
The defendant refused to allow the plaintiff an annuity of more 
than $19.85 per year. Plaintiff brought action to enforce his 
claim alleging that it had been stipulated in the agreement that 
the annuity beginning at $53.47 and increasing annually, should 
be for life, and that he was entitled to its value, namely $750. 

There is no controversy but that plaintiff performed the condi- 
tions of the policy by furnishing a proper health certificate and 
by giving notice of his election. The plaintiff testified that he 
received the policy at about the time it bore date or shortly 
thereafter; that the two pages are now and have remained at- 
tached while in his possession, in the form and manner they 
were in when produced on the trial; that its condition is now 
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the same as it was when he received it; that he made his pay- 
ments in reliance upon the conditions and stipulations of both 
pages A and B, and that the dgent with whom he carried on the 
negotiations for the policy is now dead. 

This is an appeal from the judgment rendered on the verdict 
which was directed by the court in favor of the plaintiff. 


WINELER, FLANDERS, Bortum & FawseEtt, for Appellant. 
NATHAN GLICKSMAN and W. L. Gop, for Respondent. 


SIEBECKER, J. (after stating the facts as above). 

Under the issues raised by the pleadings and the evidence the 
controversy between the parties presents the questions: First, 
were the two sheets of paper, marked “pages A and B of 
Plaintiff's Exhibit 1”, as produced by the plaintiff, delivered to 
him by the defendant? and, secondly, do they together embody 
the life insurance contract made by the parties? 

It is contended by the defendant that there is no proof that 
page B was ever delivered to the plaintiff by the defendant. 
The defendant admits that shortly after its date it delivered the 
sheet marked “Page A” to the plaintiff. The plaintiff testified 
that no one was authorized to receive the policy for him; that 
he had possession of it from the time of its manual tradition to 
him to the time he gave it to his attorney in this action; that 
the sheets had always been united by being pinned together, 
and that the two sheets have been inclosed in the envelopes in 
which they were received by him, in the same form and condi- 
tion while so in his possession as they were when he produced 
them. Plaintiff also testified that he received no other writing 
or paper pertaining to this contract, and that he paid the an- 
nual premiums as required thereby. The facts and circum- 
stances of the transaction tend to support the trial court in its 
conclusion of fact that page B was delivered to the plaintiff 
simultaneously with page A. It is claimed that if there was de- 
livery of both pages to the plaintiff the evidence is conclusively 
to the effect that the agent Jones, now dead, so delivered them, 
and hence all of the plaintiff’s evidence bearing on this fact is 
incompetent. The evidential facts of the transaction do not 
so impress us. The facts and circumstances showing tradition 
of pages A and B by the defendant to plaintiff do not exclude 
means of delivery other than by the agent Jones. As has been 
suggested, it may have been accomplished by mail or through 
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other appropriate channels or some other authorized person. 
In the light of the facts and circumstances shown, plaintiff’s 
possession and production of pages A and B sufficiently estab- 
lish that they were transmitted to him by the defendant in carry- 
ing out the negotiations for the contemplated life insurance 
policy. It is, however, averred that the fact of such delivery of 
page B is no proof that the statements therein are a part of the 
insurance contract made by the parties. True, such delivery 
in itself is not proof conclusive that the writing on this page 
embraces a part of the contract, but such fact, in connection 
with the other facts of the transaction, has a material and sig- 
nificant bearing, and tends to show that the contents of this 
page embody a part of the negotiations had between the parties, 
and that they are expressed in the writing. 

It is argued that the provisions contained in page A show that 
it was understood and stipulated that this sheet embraced the 
whole contract, and therefore that page B is excluded there- 
from. Stress is placed on the provision that “the contract be- 
tween the parties hereto is completely set forth in this policy, 
and the application therefor, taken together, and none of its 
terms can be modified, * * * except by an agreement in 
writing”, signed by one of the authorized officers. There is 
nothing in this provision excluding page B from being a part of 
the policy, for the question remains: What, under this provi- 
sion, constitutes the policy? Plaintiff asserts that it consists of 
the agreement set forth on pages A and B, while the defendant 
claims that page A alone covers it. We do not consider that 
the words “this policy”, as used in this provision, restrict it to 
page A. The term as here used is applied to the contract made 
by the parties, and in this connection embraces the agreements 
of the parties, whether embodied in page A or in both pages A 
and B. We cannot therefore from these words determine 
whether the contract of the parties is included in page A or in 
both pages A and B. 

It is urged that the provisions contained in page B in connec- 
tion with its physical appearance and the manner of its attach- 
ment to page A, indicate that page B is not a part of the writ- 
ten contract made by the parties. Upon this point the argument 
is made that in their very nature the contents of page B 
are manifestly mere statements made by the soliciting agent 
and mere inducements held out by him to induce the plaintiff to 
take the policy of insurance as set forth on page A, and that 
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the appearance of page B, in the handwriting of Jones, the 
soliciting agent, are persuasive facts confirming this claim. 
The contents of page B are of the nature and form which sig- 
nificantly indicates their purport. They are expressive of prom- 
ises and agreements. For example the following: “If policy- 
holder is alive and policy is in force at the end of tontine period, 
you are then entitled to either of the following options.” This 
language is followed by provisions which specifically set out 
the options, and at the bottom of the page the statement is made 
that the investment will pay a specified amount of compound 
interest, and, without cost, will insure the plaintiff for twenty 
years for the amount named in the policy. These portions are 
clearly expressive of promises, and are phrased in appropriate 
language of contractual obligations. When read in connection 
with the other page of the contract they have probative force 
as showing that the parties considered both pages together in 
their negotiations, and they tend to support the claim that they 
are part of the contractual transaction. The physical appear- 
ance of the sheets, as presented by the differences in the texture, 
color, or quality of the paper, has very slight weight in deter- 
mining the question at issue. It is readily perceived that such 
differences do not negative the probability, that these sheets 
were used by the parties to write the contract made by them. 

The contention is made that the temporary union of pages A 
and B, effected by means of a pin, shows that the parties did 
not regard them as one document, and it therefore negatives 
the claim of plaintiff that they together set forth the agreement. 
This fact has intrinsic evidential force in throwing light on the 
other facts of the transaction from which the intent of the 
parties must be gathered. Considering the facts of the transac- 
tion it manifestly corroborates the claim that the subject-matter 
and the contents of both pages were treated as material parts 
of the negotiations, and that the contents of both express the 
result thereof and it tends to show that the two pages were in- 
corporated as “the policy” to conform to the requirements and 
conditions on page A. 

Much stress is placed on the use of the word “estimate” on 
page B as indicating that this page is merely a statement to show 
plaintiff the hoped for results of a contract such as is em- 
bodied in page A. We must look to the connection in which 
the word is employed. It is shown to refer to a future condi- 
tion, namely, the financial value of the contract judging from 
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the present knowledge, which is derived from the experience of 
the company in carrying this class of contracts. Manifestly, 
such knowledge did not furnish an absolutely definite basis for 
determining the financial value of the contract at maturity. It 
is however well known that persons are constantly undertaking 
definite financial obligations regarding affairs wherein the finan- 
cial results are as uncertain as they were in this transaction. 
While this element was present it was one which the parties 
might well agree to fix definitely by an estimate based on the 
results theretofore ascertained from the experience of the com- 
pany in this class of business under like conditions. We find 
nothing in the use of this word in the first option pertaining to 
the “guaranteed surplus” which necessarily implies or signifies 
that it referred to a problematical result. Its use, with the 
words “guaranteed surplus” naturally signifies that the parties 
fixed the surplus that was to be apportioned to this contract at 
maturity out of the surplus earnings. This meaning is cor- 
roborated by the other options which are couched in words of 
clear meaning and definite promises. The option selected by the 
plaintiff contains a promise of a life annuity beginning with 
$53.47 and increasing annually, and also a promise to carry the 
policy for $1,000 free of cost until death. This, in itself, is an 
unambiguous promise and an assumption of an obligation by 
the defendant. It covers the liability of the company under the 
contract to administer the interests of a large number of per- 
sons to a fund held by the company for their benefit. In consid- 
ering this phase of the case, it should be borne in mind that the 
nature of the obligation of an insurance company to a policy- 
holder under the tontine dividend periods, as specified in this 
contract, is that of a debtor and creditor under the stipulations 
of the agreement. Uhlman vs. N. Y. Life Ins. Co., 109 N. Y. 
421, 17 N. E. 363, 4 Am. St. Rep. 482; Gadd vs. Equitable Life 
Assur. Co., 97 Fed. 834. Viewing the pages A and B in the 
light of their contents, we find that they obviously treat of the 
same subject-matter, and that the various provisions are in ac- 
cord and are harmonious and mutually complementary. It is 
manifest that the agreements of page B made definite and cer- 
tain what was left indefinite in the fifth paragraph of “provisions 
and requirements” of page A. This seems a most natural and 
reasonable thing for a person to do in negotiating for life in- 
surance. The all-important questions for the applicant are the 
amount of the premiums and the financial value of the contract 
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at its maturity. And so, here, it is evident that the plaintiff 
sought to purchase insurance that would yield him definite 
financial returns, and that the defendant company stipulated 
that the contract would yield the amounts specified in page B 
if it should be in force at the end of the tontine period. The 
argument of the defendant that the company didanot so contract 
because the company was unable to make that certain which in 
its very nature is uncertain is fully met by the fact that they may 
and probably did have sufficient information on the subject to 
warrant them in undertaking this obligation. This is sustained 
by the statement on page B that “These estimates are the au- 
thorized figures of the society”. It is evident that the parties 
agreed upon the amount to be apportioned to this policy under 
its provisions as a tontine dividend policy, a matter which is 
usually left unascertained. Provision is made that the com- 
pany shall apportion it when the contract matures. In the light 
of all the facts and circumstances of the case we are persuaded 
that the defendant delivered Exhibit 1, consisting of pages A 
and B as the contract of insurance, and that they together con- 
stitute the contract made by the parties. This result demands 
affrmance of the conclusions of the trial court respecting the 
facts and the law and of the judgment awarded thereon. 
Judgment affirmed. 
Timlin, J., took no part. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


This decision is a radical departure from the long established doc- 
trine of the courts that separate papers accompanying a complete writ- 
ten contract of insurance which is in itself entire, cannot modify its 
terms. Not only does it lay down a principle which, carried to its 
legitimate conclusion, would destroy the sacred character and binding 
force of such agreements, but which would logically place the com- 
pany at the mercy of its most irresponsible representatives in the field, 
as well as at that of an unscrupulous policyholder. The reasoning, too, 
by which this conclusion is reached, involves principles so at variance 
with what have heretofore been regarded as sound judicial rules of 
construction, that the decision calls for a careful examination, since 
its acceptance as a precedent by other courts might involve such 
grave modification of the contract relations of the parties as would go 
to the very foundation of the security upon which life insurance rests. 

The essential facts as they appear in the decision are these: The 
plaintiff, who was also a member of the Supreme Court, but who did 
not take part in the decision, entered into a contract of insurance 
which was expressed in the usual written form. This form was declared 
to embody the entire contract and was in its material shape a single 
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sheet duly signed and an entirety to which no additions or modifica- 
tions could be affixed. Pinned to it when delivered was a second sheet 
of paper of wholly different texture and form and, as alleged, in the 
handwriting of the agent, unsigned, purporting to be estimates on the 
authority of the society, and setting forth future results from the in- 
surance which, in their very nature, could be nothing but crude guesses 
whose realization must depend on the future experience of the com- 
pany and whose expectations could not be legitimately met by the 
company unless they proved consistent with the contract rights of other 
policyholders. 

According to every authoritative decision heretofore rendered and 
the unanimous views of the leading text writers, this second document 
belonged to the class known as papers accompanying the policy. It 
is a general principle of the law of contracts that only when two or 
more documents are contemporaneously executed by the same parties 
in reference to the same subject-matter will they be regarded as con- 
stituting a single contract. See Sheerer vs. Ins Co., 20 Fed. 886; 
Cooley’s Briefs on the Law of Insurance, 662. It is further necessary 
that such accompanying papers, unless actually signed by the parties, 
should be actually incorporated in the original agreement by un- 
equivocal reference. Mere reference will not be always sufficient, nor 
even indorsements on the back. Mutual Life Ins. Co. vs. Cohen, 179 
U. S. 262; Kentucky, etc., Ins. Co. vs. Southard, 8 B. Mon. 634; Amer. 
Pop. L. Ins. Co. vs. Day, 39 N. J. L. 89; Burritt vs. Ins. Co., 5 Hill 
N. Y. 188; Porter, &c., vs. Ins. Co., 169 Mass. 183; Harris vs. Ins. Co., 
5 Johns (N. Y.) 368. All such extrinsic documents are at most repre- 
sentations and matters of good faith. See, also, Murdock vs. Ins. Co., 
2 Cornst. (N. Y.) 210; The Majestic,, 166 U. S. 375; Wood vs. Ins. Co., 
13 Conn. 533; Richards on Insurance, 106, 139. The application itself 
through the foundation of the contract must be thus incorporated to 
become a part of the same. See cases cited in Cooley’s Briefs, 677 
Ct. Seq., and Untermyer vs. Mut. Life Ins. Co., 38 Ins. L. J. 51. 

If the second paper be regarded as a circular or prospectus of any 
kind issued by the company or under its authority, as may be inferred 
from the language of the court, it still falls within the same rule. Such 
documents can only have force where extrinsic evidence is available 
to explain some ambiguity, or where the question of good faith is 
involved. In the most noted case of this kind, Rose vs. Life Ins. Co., 
8 Ga. 534, the court distinctly declared that the prospectus did not con- 
stitute a part of the contract; such, too, was ‘the declaration of the 
New York Court of Appeals in a similar action between the same 
parties, 23 N. Y. 516, and was again affirmed on a rehearing, 24 N. 
Y. 653. <A similar declaration was made in Knickerbocker Life Ins. 
Co. vs. Heidel, 76 Tenn. 488, where it was said that unless such 
prospectus was made part of the contract its statements merely raised 
the question of fraud. Such circulars at most can only bind the com- 
pany as fraudulent representations. This has been the substantially 
uniform doctrine laid down in every authoritative decision on this ques- 
tion. See MacIntyre vs. Ins. Co. 82 Ga. 478; Odell vs. Ins. Co., 9 
Ohio Dec. 589; Southern, &c., Ins. Co. vs. Montague, 84 Ky. 653; 
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Fowler vs. Ins. Co., 116 N. Y. 389; Clemmitt vs. Ins. Co., 76 Va. 355; 
Central Life Ins. Co. vs. Cheever, 36 Ohio St. 201; Pacific Mutual 
Life Ins. Co. vs. Frank, 44 Neb. 320. Nearly all of these cases, too, 
involved representations which might have been legitimately made by 
the companies, and not uncertain estimates, as here, whose correctness 
the company could not guarantee. 

It is plain that, regarded as a circular or prospectus or paper of any 
kind attached to or accompanying the policy, the disputed second sheet 
was no part of the contract nor entitled to be considered in its con- 
struction unless as a representation which was an inducement to the 
contract, no matter whether issued on the mere authority of the agent 
or that of the company itself. This obvious conclusion is sought to 
be avoided by holding the paper to be itself an integral part of the 
policy. The essential form of a life insurance policy is a matter of 
common knowledge. Such contracts are printed, as was this one, on 
a single sheet with every provision expressly or by reference incor- 
porated within, and properly signed at the end. Presumptively every 
contract issued by this company was of similar form. No separate 
paper unless permanently attached in the body of the instrument, even 
though permanently appended to it unless specifically referred to, has 
been allowed by the courts to be a part of the policy. By virtue of 
what arguments has an exception to this universal doctrine been held 
to exist in the present case? Granting that the two papers were de- 
livered as claimed, pinned together, by an authorized representative of 
the company, was not the fact that they were essentially different in 
their character and manifestly different in their purport and physical 
structure—that the one was in its form and declaration a single con- 
tract similar to all others issued by the company and claiming to em- 
body the whole agreement, while the other was an unsigned paper in 
form a mere inducement or prospectus—overwhelming evidence of 
their independent. nature? Is not this evidence confirmed by the fact 
that they were not even attached in the proper sense of that word, but 
merely pinned, an ordinary method of keeping related papers together, 
suggesting the work of the agent and embodying in substance the very 
arguments and materials which he employs in his work as a Solicitor? 
Can it be presumed that the company would so widely depart from its 
own practice and universal custom as to attach in this individual in- 
stance with a mere pin an integral portion of its contract, leaving the 
same without any other evidence of its authentic character than its own 
allegation that it was authoritative, and having all the ear marks of an 
ordinary solicitor’s document? Is it reasonable to assume that such a 
paper, if examined at all by the plaintiff (a judge of this high court) 
would have been accepted as a contract? 

Such are the queries which naturally suggest themselves to a 
judicial mind in passing on the character of this second paper, and 
their answer would seem to negative any evidence short of virtual ad- 
mission by the company itself that the paper was intended to be other 
than was indicated on its face. What now is the evidence which has 
led the court to an opposite conclusion? In the first place the two 
were received from a presumed agent of the company in the form in 
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which they have since remained. This is merely presumptive; but, 
granting its truth, could any agent bind his company after the com- 
pletion of the contract by pinning an independent paper to its policy? 
Could any officer by such an irregular proceeding add to the solemn 
character of the signed contract? But, according to the court, the 
attachment tended to show that the second paper embodied a part of 
the negotiations. Let it be granted, by every principle of the law of 
contracts such negotiations have contractual force only when embodied 
in the instrument itself unless reformed. Again, it is argued that there 
is nothing in the declaration of page A that it is the entire contract to 
exclude page B. The obvious answer is that when page A was signed 
the entire contract was embodied in what preceded that signature. 
Nothing thereafter could be added, according to the decisions cited 
above. Again, it is said that page B is expressive of promises and 
agreements in the negotiations. Let it be granted. Those negotia- 
tions were merged in the signed contract. If the latter failed to ex- 
press the intentions of the parties it had been open to reformation. 
More than this, the figures given were evidently based on a confessed 
estimate about whose accuracy nothing could be predicted. But it is 
said the parties might well agree to make such estimate binding. The 
answer is that nowhere under its written signature has the company 
so agreed. Little importance is attached to the evidence borne on its 
face that the paper was an independent document prepared by the 
agent and attached. If this be unimportant, what protection can any 
contracting parties have against instruments which may be pinned to 
their most sacred agreements? The language of this paper is construed 
as a definite promise, though the declaration preceding all the state- 
ments is that they are simply estimates, to which no signature authen- 
ticating their character is attached. Finally, it is said that the two 
papers are harmonious and complementary, the second making definite 
that which was indefinite in the first. This is exactly the character of 
the ordinary agent’s estimated results, used in soliciting insurance, as 
was claimed by the defendant company. It is a noteworthy feature of 
this decision that, in order to logically sustain its line of argument, the 
court was constrained to define the relation between the company and 
its tontine dividend policyholders as that of an ordinary debtor and 
creditor, in which the rights of the latter are independent of those of 
his fellow members, thus overruling and reversing its own doctrine in 
the case of Ellinger against this very company, decided in 1907, in which 
it declared that such surplus funds were held by the company merely as a 
trustee for the policyholders entitled to them. 

The far reaching consequences which might naturally follow if the 
principles involved in this important decision should be generally ac- 
cepted have led to this extended analysis. The fundamental rules which 
have heretofore been employed in the construction of contracts must 
be changed and the security afforded by their expression in written 
form, duly signed by the parties, can apparently no longer exist if an 
unsigned paper pinned by some party unknown, to a duly executed 
policy entire in all its provisions may be allowed the binding force of 
an integral part of such policy. It would seem that every life insur- 
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ance company may be placed at the mercy of its field solicitors, or even 
of parties not within its service, and that a door may be opened for 
fraud by loss claimants which would demand a radical modification in 
the existing method of contracting, for the necessary protection of the 
company. Consequences so grave may well be looked to in determining 
whether a legal conclusion is sufficiently sustained by the arguments 
alleged in its support. 


COURT OF APPEALS OF KENTUCKY. 


NEW YORK LIFE INS. CO. 
ve, 


EVANS.* 


LAPSE OF POLICY—WAIVER BY INSURER. 


A provision in a life policy and in a premium note that the policy shall 
lapse by failure of insured to pay the note, being wholly for the 
insurer’s benefit, is one which it may'waive, and such waiver may be 
express or implied. 


[For other cases, see Insurance, Cent. Dig. § 941; Dec. Dig. § 372.] 


LAPSE OF POLICY-—-WAIVER OF PROVISION BY INSURER. 


The acceptance by an insurer of a premium note is a waiver of the 
policy provision for cash payment of the particular premium in ad- 
vance, but such waiver is only for the time for which the note is to 
run, and, if the note provides for forfeiture of the policy if not 
paid at maturity, it is treated substantially as the same provision 
in the policy is. 


[For other cases, see Insurance, Cent. Dig. § 1056; Dec. Dig. § 392.] 


LAPSE—WAIVER. 


If an insurer, after a policy has lapsed, retains the unpaid premium 
note merely as evidence that it has been canceled and acts consist- 
ently with its claim of forfeiture, it does not waive the forfeiture; 
but if it retains the note as evidence of indebtedness to it, or asserts 
it as a debt against insured, the forfeiture is deemed to have been 
waived. 

[For other cases, see Insurance, Cent. Dig. § 1069; Dec. Dig. § 392.] 


FORFEITURE OF POLICY—EVIDENCE. 


Evidence held to show that an insurance company had not elected to 
treat a life policy as lapsed for failure to pay a premium note when 
due, but was holding it in abeyance, deferring final action until it 
had exhausted the chance of having insured continue it, when the 
note was paid. 


[For other cases, see Insurance, Cent. Dig. § 1716; Dec. Dig. § 665.] 


Appeal from Circuit Court, Hickman County. 
“To be officially reported.” 
*% Decision rendered, Jan. 26,1910. 1248. W. Rep. 376. 
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Action by Tennie Evans against the New York Life Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. 
Reversed and remanded for new trial. 


J. H. McInrosH, Wm. MARSHALL BuLLiITT, KEITH L. 
BuuuitT, and Butuitr & Buiuitt, for Appellant. 
Rossins & THomAs, JozE W. BENNETT, R. L. Evans, and 


R. G. Bossins, for Appellee. 
O’REAR, J. 


Appellant issued to Dillard M. Evans a life policy on April 
20, 1888, for $2,000, which was payable to appellee, the wife of 
the insured. The annual premium was $54.80. The premiums 
were all paid, down to the one due April 20, 1904. The latter 
was not then paid. On May 15, 1902, the insured borrowed 
from the company $300 on this policy, secured by a pledge of 
the policy. The loan agreement provided that the loan was in 
no instance to be extended beyond the duration of the policy. 
The premium due April 20, 1904, not having been paid, the 
policy was, by its terms, subject to lapse. 

A condition of the policy reads: “If the premiums are not 
paid as hereinafter provided, on or before the days when due, 
then this policy shall become void, and all payments previously 
made shall be forfeited to the company, except that (as provided 
by the act of May 21, 1879, chap. 317, Laws of the State of New 
York), if this policy, after being in force three full years, shall 
lapse or become forfeited for the nonpayment of any premium, 
a paid-up policy will be issued, on demand within six months 
after such lapse with surrender of this policy, under the same 
conditions as this policy, except as to payments of premiums, 
but without participation in profits for such an amount as the 
net reserve on this policy at the time of lapse, computed by the 
American Table of Mortality and interest at 4} per cent, after 
deducting all indebtedness to the company, will purchase as a 
single premium at the present published rates of the company, 
at the age of the insured at the time of lapse.” 

On June 11, 1904, the insured applied for reinstatement, fur- 
nishing a medical certificate of his health. He then paid in cash 
$15, one year’s interest in advance on the $300 note above 
named, $14.80, and 20 cents (the latter as interest) to be applied 
on the premium then due, and executed the following “blue 
note” :— 

“Pol. 280131. April 20,1904. Without grace, six months after 
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date I promise to pay to the order of the New York Life Insur- 
ance Company, forty dollars, at Bank of Commerce, Louisville, 
Ky., value received, with interest at the rate of 5 per cent per 
annum. This note is given in part payment of the premium due 
4/20/04 on the above policy, with the understanding that all 
claims to further insurance, and all benefits whatever, which full 
payment in cash of said premium would have secured, shall be- 
come immediately void and be forfeited to the New York Life 
Insurance Company, if this note is not paid at maturity, except 
as otherwise provided in the policy itself. $40.00. Dillard M. 
Evans, Milburn, Ky. Tennie Evans, Millburn, Ky.” 


This note was not paid at maturity. Considerable corre- 
spondence ensued, the company urging the insured to “rein- 
state” his policy. He was advised in the first of the letters dated 
October 26, 1904, that “the above policy lapsed for the nonpay- 
ment of the April, 1904, premium on account of the note of 
$40.00 due October 20, 1904”. The detail of those communi- 
cations, and of the transaction of June 11, 1904, will be taken 
up later on in the opinion. On January 17, 1905, the insured 
sustained a severe injury. On the 19th of January, 1905, he 
sent the company a draft on a New York bank for $40. He 
died on January 20, 1905. The bank collected the draft, but 
referred the matter of reinstatement to its Louisville agency, 
as the insured did not accompany the draft with a certificate of 
health. The company had not then learned of the death or of 
the injury to the insured. It declined to pay the policy. This 
suit was brought by the beneficiary to recover the face of the 
policy less the loan of $3800. The company denied liability, on 
account of the nonpayment of the note named, except that it 
admitted that on October 20, 1904, when the policy lapsed, as it 
claims, the net value of the reserve of the policy, after deduct- 
ing indebtedness, would buy, at the company’s published single 
rate for one of the then age of the insured, a policy of paid-up in- 
surance of $185, which was tendered in court, but was declined. 
Two issues were made by the pleadings: One, that the com- 
pany had waived its rights to declare the policy forfeited upon 
the nonpayment of the note given for the premium. The other 
that there was sufficient surplus due the insured on the policy 
to have paid off the $40 note. However, the court instructed 
the jury upon a different issud—one not presented in the case. 
The verdict was for the plaintiff. Appellant contends that it 
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was entitled to a peremptory instruction, upon the evidences 
and issues, to find for it. This is the principal point urged for 
reversal, 


Whether appellant was entitled to a nonsuit verdict depends 
on whether there was a total failure of proof on behalf of the 
plaintiff below on either of the issues presented. It is true that 
the policy as well as the premium note each provides that the 
policy shall lapse by the fact of the failure of the insured to pay 
the note. But it is also true that that provision is not wholly 
for the company’s benefit, and one which it therefore may waive. 
The waiver may be express, or it may be by such conduct as 
evinces the purpose of the company not to enforce it. It does 
not necessarily include the elements of estoppel. It is enough 
if the company actually elects not to enforce the provisions of 
forfeiture, or even fails to do so before the policy contract be- 
comes a claim upon the death of the insured. The policy pro- 
vides for an automatic forfeiture. If the conditions were such 
that there then remained nothing to be done by the company to 
consummate the forfeiture, it would operate of its own force. 
But we will see that such was not the case here. 

A number of cases have come before this court involving for- 
feiture features of insurance policies similar in many respects 
to this one. In those cases, as here, the insured has executed 
premium notes, in lieu of paying the premiums in cash. The 
standard form of life policies for the payment of premiums in 
cash in advance as condition precedent to the continuation of 
the contract. Yet in each instance notes, conditioned as the 
one at bar, had been accepted by the insurers in lieu of the cash 
payments. It was once thought, and sometimes held, that the 
notes did not waive the stipulation for cash payment—that the 
insured carried the risk of dying uninsured until the premium 
note was paid in cash. That view was early abandoned. It is 
now universally held that the acceptance by the insurer of the 
note is a waiver of the policy provision for cash payment of the 
particular premium in advance. But it is waived only for the 
time for which the note is to run, and, if the note contains a 
provision of forfeiture of the policy if not paid at majority, it 
is treated substantially as the same provision in the policy is. 
Consequently that provision of forfeiture may be waived by the 
insurer, upon the same principle that the policy provision may 
be waived. So it has been held that if the note is not paid at 
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maturity, and if the insurer intends to and does thereupon treat 
the policy as void for that nonpayment, the forfeiture will be 
enforced. St. Louis Mutual Ins. Co. vs. Grigsby, 10 Bush § 310; 
Johnson vs. Southern Mutual Life Ins. Co., 79 Ky. 403; Fidelity 
Mutual Ins. Co. vs. Price, 117 Ky. 25, 77 S. W. 384, 25 Ky. Law 
Rep. 1150; Moreland vs. Union Central Life Ins. Co., 104 Ky. 
129, 46 S. W. 516, 20 Ky. Law Rep. 482; Union Central Life 
Ins. Co. vs. Duvall, 46 S. W. 518, 20 Ky. Law Rep. 441; Man- 
hattan Life Ins. Co. vs. Myers, 109 Ky. 372, 59 S. W. 30, 22 
Ky. Law Rep. 875; N. Y. Life Ins. Co. vs. Warren Deposit 
Bank, 75 S. W. 234, 25 Ky. Law Rep. 325; Franklin Mutual 
Life Ins. Co. vs. McAfee, 90 S. W. 216, 28 Ky. Law Rep. 676. 
Where the insurer, after the policy had lapsed, retained the note 
merely as evidence of the fact that it had been canceled, and 
acted consistently with its claim of forfeiture, it is held not to 
be a waiver of the forfeiture. Moreland vs. Union Central, 
supra; Union Central vs. Duvall, supra If, however, the in- 
surer retains the note as evidence of indebtedness to it, or as- 
serts it as a debt against the insured (which is the same thing), 
the forfeiture is deemed to have been waived. The reason is, 
the note is consideration for the carrying of the policy for the 
full term it represents, say one year. If the insurer asserts it as 
a debt owing it, then it must concede the equivalent, which is 
its liability upon the policy for the period represented by the 
premium note. The company will not be heard to say that 
the insured owes it for insuring him for one year, yet deny that 
he is insured. Other conduct of the insurer denoting its elec- 
tion to consider the insurance as still in force may also operate 
to waive the forfeiture. The courts are alert to seize upon such 
circumstances and conduct to relieve from forfeiture; for- 
feitures being abhorrent to the law. They have been tolerated 
in insurance more than in any other character of transaction, 
because of the supposed necessity of prompt payment by the in- 
sured in order to enable the insurer to keep its obligations to 
its other policy members. But as it is being better understood 
now that the insured, after they have paid a few premiums, have 
established a fund, called the “reserve of the policy”, with which 
to pay the liability of each policy when it matures, insuring 
themselves with their own means, as it were, there is less rea- 
son for the exception in favor of life insurance contracts, as 
compared with other contracts, than formerly appeared. By 
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virtue of legislation, and under stress of competition from those 
jurisdictions where the legislation exists, prohibiting the for- 
feitures of policies, after a given number of premiums have been 
paid, but instead, requiring or providing for the issue of paid- 
up policies, or for extended insurance that the value of the re- 
serve of that policy will buy at single premium rates, the old- 
fashioned forfeiture clauses are now about obsolete. In truth, 
in this policy, as we have seen in the clause quoted above, there 
is not a forfeiture at all, but a conversion of the policy, auto- 
matically, from one class to another—from a twenty-year life 
for $2,000 to a paid-up limited. The provision as to “forfeiture” 
is a misnomer, so far as that word is generally and properly 
used in law. Formerly, the insurer was benefited, after a time, 
in having the policy forfeited. Now it is not. Rather the con- 
trary. Instead of the policy’s being “forfeited”, it is now usually 
spoken of as “lapsed”, which, while in one sense synonymous 
with “forfeited”, now has a somewhat less harsh meaning; is 
not so complete; is, instead of annihilation, to fall in the scale 
of value, or privilege. This much has been said, in order to 
better apply the facts of the case to the proposed instruction for 
a nonsuit. 

The company retained the $40 note. The note is filed in the 
record as evidence, marked “canceled”. When it was canceled 
is not clear from the testimony. It is once intimated that it 
was canceled immediately after its due date, and when it was 
returned from the Bank of Commerce, unpaid. But this does 
not appear very clearly. On the other hand, the correspondence 
filed shows that the company still entertained the hope that the 
insured would continue the policy, and repeatedly urged him to 
do so. That was not necessarily inconsistent with the plea that 
the policy had abated by reason of the nonpayment of the note. 
But the company had agreed in the policy that if it lapsed for 
nonpayment of the premium it would then immediately upon 
the policy’s being returned to it with a demand to that effect, 
issue a paid-up policy. In this instance there was not occasion 
to return the policy to the company. It was already possessed 
of it, by reason of the pledge for the $300 loan note. Nor was 
the demand necessary to have enabled the company to cancel 
the old policy and issue the paid-up policy in its stead. The 
company evidently so understood the contract, for it wrote the 


insured in more than one letter, “if you have any intention what- 
VoL. XXXIX.—20. 





312 Insurance Law Journal Vol. 39. __[ Mar., 1910. 


ever of reinstating the above policy, you should do so as soon 
as possible, as we are notified by the company that unless the 
policy was immediately reinstated they would settle it under the 
terms of the loan agreement”. The loan agreement, which is 
the blue note copied above, contains no stipulation as to any 
settlement upon nonpayment of premium, except that which is 
“provided in the policy itself’. That, as we have seen, is the 
issuance of a paid-up limited policy. On November 11, 1904, 
the vice-president of appellant company wrote this letter to the 
Louisville branch office: ‘“Re-policy No. 280,131. Evans. 
Dear Sir: The above policy pledge to the company as security 
for a loan, has lapsed by the nonpayment of the premium and 
interest, and will be settled under the terms of the loan agree- 
ment unless reinstated immediately. Please inform us at once 
if there is any chance of effecting reinstatement.” This answer 
was noted on the bottom of the letter: “Ren’l Dept. Hold 
open as long as possible, as we believe insured will reinstate. 
Lou. Br. W.” 

There was a loan agreement executed by the insured and his. 
wife to the company in 1902, to secure the $300 loan alluded to. 
It provided for the payment of interest in advance at the rate 
of 5 per cent per annum, and contained this stipulation: “In- 
terest is payable in advance, but in case said loan is repaid or 
said policy canceled under section 4, interest will be charged 
to the date of repayment or of cancellation, and any excess will 
be refunded.” Section 4, referred to, provides: “That in the 
event of default in payment of said interest, or of any premiums. 
on said policy, for one month after they shall respectively be- 
come due, said party of the first part (the company) which is 
irrevocably hereby appointed the attorney for that purpose, is 
hereby authorized at its option to cancel said policy and its ac- 
cumulations, for the customary cash surrender value then al- 
lowed by said party of the first part for the surrender of poli- 
cies of this class * * * after deducting said loan and accrued 
interest.” 

The policy had no surrender cash value indorsed on it, avail- 
able as of the date of its lapse. The stipulation for forfeiting 
a substantial benefit under the policy as a penalty for the non- 
payment of a note for money loaned was in the nature of a 
usurious extortion, and void as against the statutes. N. Y. 
Life Ins. Co. vs. Curry & Bro., 115 Ky. 100, 72 S. W. 736, 24 
Ky. Law Rep. 1930, 61 L. R. A. 268, 103 Am. St. Rep. 297. In 
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this loan agreement the incorporation of that additional feature, 
a burden to the policy, not in the original policy, was null for 
the same reason. The only involuntary settlement which was 
legal under the loan agreement was the one in which the paid-up 
policy was to be issued. As a matter of fact the company did 
neither, nor did they return to the insured the excess of interest 
paid on the $300 note; all showing the company had not elected 
to treat the policy as lapsed for the purpose of settlement. If 
it was not lapsed for that purpose, then it was not lapsed at all. 
There was no neutral ground of nonliability upon the policy by 
which the company could yet retain its policyholder’s money,. 


note, policy, and all intact, giving up nothing, committing itself 
to nothing, yet holding itself so that it could in case of eventu-- 


alities take either horn of the dilemma its then interest might 


prompt. Nor was the policy marked “lapsed”. We are con-- 
vinced that the company’s attitude was that of holding the: 


policy in abeyance, deferring final action, until it had exhausted 
the chance of having the insured continue it. To lapse the: 
policy, the matter should have been closed, the rights of the 
parties, whatever they were, then ascertained and adjusted. 
That the company did not do; instead, it held the whole mat- 
ter open. True, it observed in its letters to the insured that 
the policy had “lapsed”, and urged him to become “reinstated”. 
But those letters, at best, were but attempted recitals of what 
had been done, and expressions of hope or advice as to what 
ought to be done by the insured. Writing a letter that a policy 
had lapsed, when it had not, did not alter its status. The fact 
was, and remained, that the policy continued precisely as it was 
before, no indorsement, no entry, no step toward settlement, 
nothing to fix a changed relation of the policyholder to the com- 
pany. On the company’s showing alone it failed to show that 
the policy had lapsed. 

In addition, four witnesses testified that they had seen and 
read a letter from the company to the insured, written in Janu- 
ary, 1905, in which he was asked to pay the $40 note past due. 
The letter was lost. The motion for a peremptory instruction 
was then properly overruled. 

What occurred after the insured was injured has little rele- 
vancy to the issues to be tried. The then payment of the $40 
note would not alone have reinstated him, if the policy had actu- 
ally been canceled previously. Still the fact was relevant as 
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tending to show how the insured and insurer interpreted the 
correspondence, and the concurrent transaction. 

Reversed and remanded for a new trial under proceedings 
consistent herewith. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The court seems to assume that the company, in order to perfect 
the lapse, should have taken direct affirmative action with the policy in 
its hands and, therefore, requiring no surrender. No reference, however, 
is made to the fact that the insured was entitled to a paid-up policy only 
on his demand for the same, accompanied by a surrender of the policy. 
In this case the latter requirement was eliminated because the policy 
was already in possession of the company. But no action on its part 
was called for until a demand had been made. The insured had been 
distinctly notified that it was canceled. It remained for him to demand 
the paid-up policy. Pending such action the company did nothing, while 
urging him as an alternative to seek a reinstatement. Can it be said that 
the company, after notifying of the cancellation, must take affirmative 
action by issuing a paid-up policy before the insured had demanded 
the same, in order that it might be free to urge a reinstatement which 
required a physician’s certificate? This aspect of the case does not ap- 
pear to have attracted the attention of the court. 


——— @+@ 


‘ 


SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION, THIRD DEPARTMENT. 





PEOPLE rx reEL. METROPOLITAN LIFE INS. CO. 
vs. / 


HOTCHKISS, SUPERINTENDENT OF INSURANCE.* 


POWERS OF INSURANCE COMPANY—ACQUISITION OF 
REAL ESTATE. 


Under Insurance Law (Consol. Laws, c. 28) § 20, subd. 2, which per- 
mits an insurance company to acquire and own such real estate as 
shall be requisite for its convenient accommodation in the transac- 
tion of its business, a life insurance company employing a large 
number of persons had power to purchase real estate to be used as 
a hospital for the care and treatment of its employees afflicted with 
tuberculosis. 


{For other cases, see Insurance, Cent. Dig. §§ 41-5; Dec. Dig. § 36.] 
Chester, J., dissenting. 
% Decision rendered, December 30, 19098. 120 N.Y. Sup. 649. 








Life.] People ex rel. Metropolitan Life vs. Hotchkiss. 315 


Certiorari by the People, on the relation of the Metropolitan 
Life Insurance Company, to review the determination of William 
H. Hotchkiss, as Superintendent of Insurance, that it was con- 
trary to Insurance Law, § 20, to permit relator to purchase real 
estate to be used as a hospital for the care of its employees suf- 
fering with tuberculosis. Determination annulled, and matter 
remitted to the Superintendent. 


Argued before Smith, P. J., and Chester, Kellogg, Cochrane, 
and Sewell, JJ. 


CARTER, LEDYARD & MILBURN (Richard B. Lindabury, of 
counsel), for Relator. 


EpwarpD R. O’MALLEy, Atty. Gen. (Edward H. Letchworth, 
Deputy Atty. Gen., of counsel), for Respondent. - 


KELLOGG, J. 

The humane and praiseworthy purpose for which the com- 
pany seeks to purchase and occupy the real estate does not call 
upon or permit us to do violence to the language of the statute. 
Our only duty is to gather from its four corners the fair spirit 
and meaning of the language employed. Section 20 of the in- 
surance law (Consol. Laws, c. 28) leaves but little for construc- 
tion. Unlike section 11 of the general corporation law (Consol. 
Laws, c. 23), it is not permissive in its nature, but prohibits a 
purchase of real estate for any purpose except those named. 
Unless the relator can find its warrant within the fair terms of 
this section, it cannot acquire this real estate. 


Subdivision 1 permits the company to purchase and own the 
building in which it has its principal office and the land upon 
which it stands. Subdivision 2 permits it to acquire and own 
such real estate as “shall be requisite for its convenient accom- 
modation in the transaction of its business”, and subdivision 3 
“such as shall have been acquired for the accommodation of its 
business”, and subdivison 7 “such as shall have been acquired 
under sections 13 and 14 of the general corporation law”, which 
section 14 relates to such real estate without the state as “shall 
be requisite for such corporation in the convenient transaction 
of its business”. Section 20 of the insurance law also provides 
that no real property shall be acquired by an insurance company 
under subdivisions 1 and 2 thereof, nor under section 14 of the 
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general corporation law, except with the approval of the Super- 
intendent of Insurance. 


It is unnecessary to determine whether the word “accommo- 
dation” in subdivision 2 of the section under consideration, is 
to be treated as surplusage, or whether the words “the conveni- 
ent accommodation” mean otherwise than convenient for it, or 
whether the language employed indicates that the real estate 
must furnish accommodations—that is, a place for the housing 
of the company in the transaction of its business, a place upon 
or from which the transaction of business of the company is to 
be conducted. It is evident that subdivisions 2, 3, and 7 are 
intended to relate to real estate other than that upon which the 
principal office stands. The general and principal business of 
the corporation evidently is transacted in and from the principal 
office. Therefore subdivisions 2 and 3 contemplate that real 
estate may be purchased and occupied by the company in car- 
rying on a part of its business. The real estate now sought to 
be purchased is to be built upon and actually occupied and used 
by the company itself for the purpose of caring for and treat- 
ing those of its employees who are afflicted with tuberculosis. 
The question, then, is whether it is authorized to treat and care 
ior such of its employees. If so authorized, it becomes a part 
of its business so to do, and it may acquire convenient quarters 
therefor. 


The application having been denied solely for want of power, 
we refer to the petition for the facts which indicate that this real 
estate is requisite for the company’s convenient accommoda- 
tion in the transaction of its business. It is a stock corporation, 
with assets of upward of $236,000,000 and gross income for the 
year 1908 of upward of $76,000,000. At the time of the applica- 
tion twenty of its employees were absent from work on account 
of tuberculosis, and were receiving assistance from the com- 
pany, and upon investigation forty-eight cases of tuberculosis 
were found among the employees. We quote from the petition: 

“Tuberculosis is far the most insidious as well as the most 
destructive disease which obtains among the company’s em- 
ployees and policyholders. In the company’s home office it em- 
ploys about 2,800 people, and it has a field force of over 11,000 
persons. Cases of tuberculosis are found with great frequency 
among the company’s employees, particularly in the home of- 
fice, and frequently its existence is not discovered by the man- 
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agement until a number of other employees have been exposed 
to the contagion. What to do with the cases when discovered is 
a troublesome problem. If the company should at once dis- 
charge the sufferers, great hardships to themselves and their 
families would frequently occur, and dissatisfaction among the 
remaining employees would be likely to result. ‘ Further than 
this, such a course would induce the infected persons to conceal 
their true condition as long as possible, and so give occasion 
for the spread of the disease among the other employees. For 
this reason it has seemed to the officers and directors of the 
company that, if provision were made for the removal and treat- 
ment of the victims of the disease during its earlier stages, they 
could be cured, and the danger of its spread among the other 
employees would be greatly lessened. It is thought that the 
chance for wise and effective treatment at the expense of the 
company would induce the victims among the company’s em- 
ployees to make known their condition as soon as it is discov- 
ered by themselves, and that this would result in greatly lessen- 
ing the spread of the disease, and increase the efficiency and 
moral tone of the force. I believe that the cost to the company 
of constructing and maintaining the sanatorium would be fully 
repaid in the increased efficiency of its employees, due to the 
removal, in great measure, of the menace of contagion from 
tuberculosis, and to the feeling that if, through exposure in the 
company’s employ or elsewhere, they should contract the dis- 
ease, they will be given the best possible treatment and oppor- 
tunity to overcome it. This cost would really be a part of the 
compensation paid by the company to its employees as a whole, 
and in my judgment would be of greater value to the company 
than the annual addition to the wages of the employees of the 
cost of maintaining the sanatorium.” 

The duties of the employer to the employee have been en- 
larged in recent years, and are not merely that of the purchaser 
of the employee’s time and service for money. The enlightened 
spirit of the age, based upon the experience of the past, has 
thrown upon the employer other duties, which involve a proper 
regard for the comfort, health, safety and well-being of the 
employee. A corporation may not only pay to its employee 
the actual wage agreed upon, but may extend to him the same 
humane and rational treatment which individuals practice under 
like circumstances. It must do this in order to get competent 
and effective service. We see corporations pensioning old and 
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infirm employees, establishing benefits for the sick and disabled, 
permitting regular vacations with continuing pay, aiding in sick- 
ness, and doing many humane and praiseworthy acts which 
formerly might have been questioned as not fairly within the 
powers or duties of the corporation. These acts are not to be 
defended upon the ground of gratuity or charity, but they enter 
into the relation of the employer and employee, become as it 
were a part of the inducement for the employee to enter the 
employment and serve faithfully for the wage agreed upon, and 
become a part of the terms of employment. The considerate 
employer, who treats his employees well, is thus able to secure 
better service, and upon more satisfactory terms, than the un- 
willing, illiberal employer. A corporation with 13,280 em- 
ployees is called upon to exercise great care in selecting and 
managing them, so as to receive the best service. Upon their 
loyalty and efficiency much of its success must depend. The 
employment, training, disciplining, and managing of such a 
force, and obtaining from it the best results, is an important 
part of the relator’s business. It is well within the corporate 
power to assume, as it has done, the care and treatment of such 
of its employees as are afflicted with tuberculosis; and, unless 
it is shown to be wasteful of the company’s money and unpro- 
ductive of beneficial results, the practice may stand as well 
within the scope of its business. The reasonable care of its em- 
ployees, according to the enlightened sentiment of the age and 
community, is a duty resting upon it, and the proper discharge 
of that duty is merely transacting the business of the corpora- 
tion. If it preserves the health, the efficiency, and safety of the 
other employees to segregate such as have tuberculosis, or are 
suspected of being so afflicted, the relator has the power so to 
do. It would seem unnecessary to discharge a trusted em- 
ployee because he is so afflicted, when the company by proper 
treatment may again obtain the value of his services. By tak- 
ing him from its offices at once, it not only benefits the em- 
ployee and makes his speedy recovery and return to work more 
probable, but protects its other employees. If we asume that 
the company has the legal right to care for and assume the 
treatment of its employees so afflicted, it must follow that it 
has the right to do this in the most economical and most ef- 
fective manner. It would seem that to put the patient in a hos- 
pital where intelligent treatment and manner of living is pre- 
scribed by the experience of those familiar with the disease 





Life.] Walker vs. Peters et al. 319 


would tend to shorten the time of his sickness, lessen the ex- 
pense thereof to the company, and insure his more speedy re- 
turn to duty. I think the company has the right to care for and 
treat its employees so afflicted, and may do this in the manner 
which promises the best result to the patient and consequently 
to the company itself. The power of the company to rent 
premises for such treatment and care is, I think, beyond ques- 
tion; and, if so, it is for the reason that the premises are so 
used for the convenient accommodation of the company in the 
transaction of its business. The same reasoning permits the 
purchase of real estate upon which the company may maintain 
a hospital for that purpose. 

The original petition foreshadowed that vacancies in the hos- 
pital from time to time, at the election of the company, may be 
filled from selected cases among its policyholders; but that po- 
sition has not been urged upon us, and the briefs of counsel 
upon either side have practically eliminated that question. We 
therefore treat the case as relating solely to the tuberculosis 
hospital and upon the facts stated we conclude that the relator 
has power under section 20 of the insurance law to acquire and 
hold real estate for that purpose. 

The determination under review is therefore annulled, and 
the matter remitted to the Superintendent of Insurance for his 
consideration upon the merits. All concur except Chester, J., 
who dissents 
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KANSAS CITY COURT OF APPEALS. 


MISSOURI. 
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PETERS Et AL.* 


MUTUAL BENEFIT—RIGHT TO PROCEEDS—“LEGAL REP- 
RESENTATIVES”. 


Two beneficiary certificates were payable to testator’s mother, who died 
before he did. The certificates provided that in such case they 
should be payable to the “legal representatives” of the member. 
The articles of incorporation declared the object of the association 
to be the equitable distribution of the fund among the “families or 
beneficiaries” of deceased members, and declared that each certifi- 
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cate entitled “the heirs or legal representatives or designated bene- 
ficiaries” to $2,000. Testator’s will gave each of his two sisters 
such of his property as they might have in charge at his death, and 
all the “residue of which I may die seised, real, personal and 
mixed”, absolutely to his affianced. Held that, while the words 
“legal representatives” might sometimes be interpreted as “legal 
heirs”, here they must be given their usual meaning and carried 
the certificates to the executor, and they went to the afhianced by 
the residuary clause. 


~ cases, see Insurance, Cent. Dig. §§ 1943, 1974; Dec. Dig. § 

795. 

[For other definitions, see Words and Phrases, vol. 5, pp. 4070-4079; 
vol. 8, p. 7704.] 


MUTUAL BENEFIT—RIGHT TO PROCEEDS—“FAMILY”. 


The relation of brother and sisters alone would not make them his 
“family” or of his family within the meaning of the certificates or 
articles. 


[For other cases, see Insurance, Cent. Dig. § 1974; Dec. Dig. § 785.] 


{For other definitions, see Words and Phrases, vol. 3, pp. 2673-2691; 
vol. 8, p. 7661.] 


MUTUAL BENEFIT—RIGHT TO PROCEEDS—“HEIRS”—LE- 
GAL REPRESENTATIVES. 


The various provisions showed that the word “heirs” was used in its 
proper sense and a distinction clearly drawn between “heirs” and 
“legal representatives”, and the use of the words was not mere 
tautology. 


[For other cases, see Insurance, Cent. Dig. § 1974; Dec. Dig. § 785.] 


[For other definitions, see Words and Phrases, vol. 4, pp. 3241-3265; 
vol. 8, pp. 7677, 7678.] 


Appeal from Circuit Court, Howard County; A. H. Waller, 
Judge. 

Proceedings by A. W. Walker, executor, against Marian N. 
Peters and others, as beneficiaries and legatees of plaintiff’s 
decedent, to determine the right to the proceeds of insurance. 
From a judgment against defendant Marian N. Peters, she ap- 
peals. Reversed and remanded, and judgment directed. 


W. M. WiiutaMs, for Appellant. 
EDWARD E. REIDLEMAN, E. W. Henry, W. F. Sports- 
woop, and SCARRITT, SCARRITT & JonEs, for Appellee 


ELLISON, J. 

A. F. Hendrix died in Howard County, unmarried. In his 
lifetime he made a will and appointed the plaintiff as his ex- 
ecutor. As such executor plaintiff received payment of two 
beneficiary certificates of insurance for $2,000 each. The de- 
fendant Marian N. Peters was engaged to be married to de- 
ceased, and the other defendants, Mary H. Hall and Magdalen 
L,. Hendrix, are deceased’s only sisters and heirs. Defendant 
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Marian claimed the fund under the will, and the other 
defendants denied her right and themselves made claim 
thereto as only heirs of deceased. In this situation plaintiff, as 
executor, brought this action to have the court determine to 
whom it should be paid. The defendants Mary and Magdalen 
answered jointly, and Marian filed her separate answer. The 
Circuit Court rendered judgment for the former and against the 
latter. 

The two certificates were made payable to Hendrix’s mother, 
who died before he did. The certificates provide that “in the 
event of the death of the beneficiary prior to that of the mem- 
ber, or in case none is named, the benefit then to be payable 
to the legal representatives of the member”. We are thus left 
to the provisions of the incorporation and by-laws of the asso- 
ciation and the will to determine to whom the money should 
be paid. The will reads that :— 

“First, I desire that my funeral expenses and just debts be 
paid out of my estate as soon as practicable after my decease. 

“Second, I give and bequeath to my beloved sister, Mary H. 
Hall, of Carthage, Mo., all my furniture, jewelry and other arti- 
cles or personal property of which she may have charge at the 
time of my death, absolutely, and likewise, I give and bequeath 
to my beloved sister, Magdalen L. Hendrix, of Fayette, Mo., 
all of my furniture, jewelry and other articles of personal prop- 
erty of which she may have charge at the time of my death, 
absolutely. 

“Third, I give, devise and bequeath all the rest and residue 
of the property of which I may die seised, real, personal and 
mixed, absolutely, to Marian N. Peters of Middletown, Dauphin 
County, Pa.” 

Under the provisions of the third clause Marian will get 
about $4,500; but, as already stated, she claims the will also 
gives her the funds arising from the two beneficiary certificates. 

The articles of incorporation declare that the object of the 
association is “the equitable distribution of the fund among the 
families or beneficiaries of deceased members”. They further 
declare that any number of certificates not exceeding three 
“may be issued to one member, and each certificate shall ‘en- 
title the heirs, or legal representatives or designated beneficiary”, 
of a deceased member to $2,000 benefit. They further provide 
that a change of beneficiary may be made with the consent of 
the association, but that “no change shall be consented to unless 
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the new beneficiary shall be the wife, relative, legal representa- 
tive, heir or legatee of the member, except that if the certificate 
was issued for the benefit of others than the wife and children of 
the member, it may be changed so as to be payable to credit- 
ors”, 

It will be seen that, the certificates naming the deceased’s 
mother as beneficiary, and, in case she died, then his “legal rep- 
resentatives”, there could not be a failure of a beneficiary, for 
if the one named died, or if none were named, the legal rep- 
resentatives were designated as the beneficiary. But defendants 
the sisters claim that the object of the association was for the 
protection of the family of deceased, and therefore the term 
“legal representatives” should not be given its usual and gen- 
eral meaning (executors or administrators), but should be said 
to mean the legal heirs of deceased. Frequently the words 
“legal representatives”, on account of the connection in which 
used, are given an interpretation different from what they gen- 
erally signify. They are frequently shown to mean heirs, as 
here claimed. Loos vs. Ins. Co., 41 Mo. 538. But the connec- 
tion in which used in this instance will not justify a meaning 
differing from that usually given them. Ins. Co. vs. Bank, 121 
Mo. App. 479, 487, 97 S. W. 195. 

The statement of the object as being to provide and distribute 
a fund for the families of the members, or their beneficiaries, 
does not afford ground for a departure from the usual meaning. 
In the first place, there is no showing that the sisters were of 
deceased’s family. That relation to him, alone, would not 
necessarily make them his “family” or “of his family”. And, if 
it did, they would still not be helped by the declared object, for 
the statement is not absolutely to provide for the families of 
deceased members but for such families or beneficiaries of the 
members. In addition, the futther connection in which the 
words are used show we ought not to allow them a meaning 
different from that generally given. The other provisions above 
quoted from the articles of association show that the word 
“heirs” is used where “heirs” are meant, and a distinction is 
clearly made between that word and the term “legal repre- 
sentatives”, for both designations run through the articles, fol- 
lowing one another, and it cannot be said in any reason to be a 
mere fault of tautology. Sulz vs. Ins. Co., 145 N. Y. 563, 40 N. 
FE. 242, 28 L. R. A. 379. 

But it is claimed that the statute itself (section 7908, Rev. St. 
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1899 [Ann. St. 1906, p. 3761]) carries out the idea that heirs are 
meant, and not legal representatives in the sense of executors 
or administrators, for it is said, if that could be, then creditors 
could take that which was primarily intended for the family, and 
thus would result an intepretation which would be in the face 
of a statutory declaration of policy. But the statute only pre- 
vents creditors from taking the fund belonging to a debtor 
beneficiary. The statute, while exempting the fund from debts 
of the beneficiary, in no wise prevents a fund payable to the 
member’s legal representatives from being a part of his estate; 
the only difference would be in the manner of distribution. 
Kelley vs. Mann, 56 Iowa, 625, 10 N. Y. 211. It reads that the 
proceeds of such certificates shall not be taken or seised by 
process of law for any debt of a certificate holder or beneficiary. 

While the statute means that a creditor cannot appropriate 
the fund to the payment of his claim against the beneficiary, yet 
it does not apply, of course, to a case where the beneficiary is 
himself the creditor. And so it has been held by the St. Louis 
Court of Appeals, in an opinion by Judge Barclay, that the 
statute did not disable a member of such association. from mak- 
ing his creditors his beneficiaries, and that too by the designa- 
tion of “executors or administrators”. Pietri vs. Seguenot, 96 
Mo. App. 258, 69 S. W. 1055; Williams vs. Carson, 9 Baxt. 
(Tenn.) 516. It thus appears clear that the policy of the statute 
is not to prohibit the estate, or even the creditors, from being 
the beneficiary of a benefit certificate. The result of these ob- 
servations is to show that there is nothing emanating from the 
deceased, or the association, to signify that any but the ordinary 
and usual meaning was to be given to the words “legal repre- 
sentatives”; and since those words would mean, in effect, the 
deceased’s estate, it follows that the provision of the will be- 
queathing the residue of the estate to his fiancée gave her the 
fund in controversy. People vs. Phelps, 78 Ill. 147. 

It is perhaps well to say that while the articles of incorpora- 
tion of this company permit creditors to be designated as bene- 
ficiaries, as already stated, yet, in the absence of such designa- 
tion, and the legal representatives or estate are designated, it 
does not follow that creditors could take the fund under the 
provisions of the statute. The fund would belong to the estate 
free from debts. Sulz vs. Ins. Co., 145 N. Y. 563, 40 N. E. 242, 
28 L. R. A. 379. 

But we are cited to the case of Graham vs. Allison 24 Mo. 
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App. 516 decided by this court, as controlling the question in 
favor of the sisters. We do not think the case applies. There 
the policy of insurance was payable to the “legal heirs” of the 
insured unless otherwise directed by his will. He died leaving 
a will that the balance of his “property of all kinds” be divided 
between his brother and sister. It was held that the fund aris- 
ing from the policies was not deceased’s property; that it be- 
longed to all the “legal heirs” as designated in the policy; and 
that the power of change of beneficiary was a naked power of 
appointment which the will did not attempt to execute. But in 
this case the designation in the benefit certificates themselves is 
to the legal representatives of the deceased and thereby the 
fund became a part of the estate, and in that way became a sub- 
ject for application of the will in disposing of the estate to de- 
ceased’s fiancée. 

An additional argument against the fiancée getting the fund 
is based on the terms of the will itself, which, as shown above, 
reads that the deceased bequeaths to her “all the rest and resi- 
due of the property of which I may die seised, real, personal 
and mixed”. The point is made on the effect which should be 
given to the word “seised”. It is insisted that, since there is 
nothing to explain what was meant by the use of that word, we 
must give to it its technical meaning. Much high authority is 
cited to sustain this view. 

In Leach vs. Jay, 6 Ch. Div. 496, plaintiff brought suit to 
recover certain real estate, claiming as devisees under the will 
of Anne Roberts. While Anne was entitled to the property in 
question and was in law the owner of it, she had never entered 
into possession; the property being claimed and occupied by 
the widow of one Roberts, whose title Anne had as his sole heir. 
Anne devised to plaintiff “all real estate of which I may die 
seised”. The court held that such a devise did not pass the: 
property in question, saying: “I have to construe this very 
concise devise. * * * There is no context. Now what is the 
rule of law? The rule of law is, no doubt, to ascertain the 
meaning of the expressions used by the testator—not to specu- 
late or guess what the meaning may have been. The primary 
rule of construction * * * is this: That where there is no 
context you are to construe the will according to the ordinary 
grammatical meaning of the words used. Then there is a sub- 
sidiary rule laid down in Roddy vs. Fitzgerald, 6 H. L..C. 823, 
that technical words shall have their legal effect, unless, from 
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the context it is shown they bear another meaning. In this 
particular will the testatrix, for what reason I know not, has 
used a technical word—a word not only technical, but a word 
that has no signification in ordinary language at all. It is a 
purely technical word; and it appears to me that the whole of 
my duty consists in ascertaining whether she was, at the time 
of her death, ‘seised’—according to the technical meaning of 
that technical term—of this real estate. The facts as stated in 
the claim are these: * * * Therefore the possession has 
been held adversely to Anne Roberts and her devisee from the 
time of the death of Robert Roberts. That being so, it is clear, 
according to law, that the legal seisin * * * was destroyed 
and not restored at the time of her death. She had not then, 
either in law, or in fact, any seisin. As far as this question is 
concerned, it was not real estate of which she died seised, and, 
that being so, whatever I may guess as to her meaning, however 
odd or capricious I may think such a will may be, I have no 
means of correcting it, or altering it, but I must decide it upon 
its literal meaning.” On appeal this decision was affirmed, and 
in the opinion (9 Ch. Div. 42) it is said: “I do not think we can 
differ from the master of the rolls in this case. This lady, for 
some reason or motive of her own, or for no reason, chose to 
use one of the most technical words in our law. The word has 
acquired no other meaning than its technical meaning; it has 


never got into ordinary use; therefore we are not at liberty to 


attribute to it any other meaning merely because we suppose 
that the testatrix did not know the true meaning of the word.” 
Another justice, in concurring, said: “I will only add one ob- 
servation with respect to an argument of Mr. Davey which im- 
pressed me. He said that in all probability the testatrix did 
not know the technical meaning of the word seisin, and that the 
court ought not to attribute to her a meaning which she did not 
herself attach to it. But we must attach some meaning to the 
word, and if we are not to take the proper meaning, but some 
other meaning, what other meaning is it to be? If we are to 
guess at the meaning which the testatrix attached to the word, 
where are we to stop? Therefore it seems to me that the word 
must either be meaningless, or else must have its proper tech- 
nical meaning?” 

It is therefore urged, under cover of these and other adjudi- 
cations, that, as deceased could not have been seised—could not 
have died seised—of the funds arising out of these certificates of 
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insurance, for the reason that he was never possessed of them, 
he could not have intended to pass or bequeath them by. the will. 
But the rule cannot be allowed to have any effect on this con- 
troversy for the reason that, allowing its full force, it has no 
application, since the word “seised”, in its technical sense, is 
generally not applied to personal property. In its technical 
general sense it pertains to real estate, as in the cases from 
which we have taken the foregoing extracts. 

The truth doubtless is that the word was intended to apply to 
real estate if the testator had any at his death. Cases are not 
infrequent where one has title or interest in real estate of which 
he is not aware when he makes his will. So one may become 
possessed of real estate after he makes his will. Therefore, 
when he provides that all his property shall go to a certain 
party, he very properly uses terms which will cover all that he 
may have at the time of his death. Thus viewed, the will reads 
properly enough, and the word “seised” finds its proper appli- 
cation to the contingency of the testator having real estate. 

But, be these suggestions as they may, and without standing 
on what the word might apply to, we are satisfied that where 
the amount of an insurance policy is payable to the assured’s 


legal representatives—that is, to his estate—unburdened by a 
trust or charge for any one, he may dispose of it by will. 
The judgment will be reversed, and cause remanded, with di- 
rections to enter judgment for defendant Marian N. Peters. 
All concur, 





People vs. Richardson. 


SUPREME COURT OF NEW YORK. 


SCHUYLER CounrTY. 


PEOPLE 
va. 


RICHARDSON.* 


SOLICITING INSURANCE WITHOUT CERTIFICATE —IN- 
DICTMENT—SUFFICIENCY. 


Defendant was indicted under Pen. Code § 577¢, for soliciting insurance 
as agent and broker of a designated foreign insurance company 
without having procured a certificate of authority from the Super- 
intendent of Insurance; he not being an agent operating solely on 
the weekly plan of insurance. Held, that the indictment was de- 
fective, wens it failed to state the names of the persons from 
whom the defendant solicited and procured insurance or that their 
names were to the jury unknown. 


[For other cases, see Insurance, Cent. Dig. § 35; Dec. Dig. § 30.] 


Thomas A. Richardson was indicted for soliciting insurance 
without obtaining a certificate of authority in violation of Pen. 
Code § 577c, and demurred to the indictment. Demurrer al- 


lowed 

The indictment charges that :— 

“The said Thomas A. Richardson on or about the 1st day of 
June, 1908, at the village of Burdett, town of Hector, county of 
Schuyler and state of New York, with force and arms, willfully, 
wrongfully, and: unlawfully did act as agent, subagent, and 
broker of the Mutual Benefit Association of America, which 
was then and there a foreign life insurance corporation, doing 
business within the state of New York, and, as such agent, sub- 
agent, and broker, did solicit and procure applications for in- 
surance for said corporation, without first procuring a certifi- 
cate of authority from the Superintendent of Insurance of the 
State of New York, the said Thomas A. Richardson not being 
then and there an agent operating solely on the weekly payment 
plan of insurance, against the statute in such cases made and 
provided and against the peace of the people of the state of 
New York and their dignity.” 

The defendant demurs to the indictment upon the grounds :— 

First. That the indictment does not conform substantially to 
the requirements of sections 275 and 276 of the Code of Crimi- 


% Decision rendered, October, 1909. 120 N. Y. Sup. 712. 
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nal Procedure, in that it does not contain a plain and concise 
statement of the acts constituting the crime. 
Second. That the facts stated do not constitute a crime. 


GrEorGE M. VELIE, Dist. Atty., for the People.. 

O. P. Hurp, for Defendant. 

NYE, J. 

Subdivision 2 of section 275 of the Code of Criminal Pro- 
cedure provides that :— 

“The indictment must contain * * * (2) A plain and con- 
cise statement of the act constituting the crime without un- 
necessary repetition.” 

An indictment must charge both the crime and the act con- 
stituting it, and the omission of either is fatal. People vs. Cor- 
balis, 178 N. Y. 516, 71 N. E. 106, and cases there cited. 

In People vs. Helmer, 154 N. Y. 596, 49 N. E. 249, the court 
says :— . 

“The purpose of an indictment is to identify the charge 
against a defendant, so that his conviction or acquittal may in- 
ure to his subsequent protection, and to apprise him of the na- 
ture and character of the offense charged and of the facts which 
may be proved, so as to enable him to prepare his defense.” 

In People vs. Corbalis, supra, Judge Parker writing, it is said: 

“These decisions establish that the object of the Legislature 
—in requiring that in addition to charging the crime the indict- 
ment must contain a plain and concise statement of the act con- 
stituting the crime—is twofold: First, to enable a defendant to 
prepare his defense; second, to prevent a second indictment for 
the same offense.” 

In People vs. Burns, 53 Hun 274, 6 N. Y. Supp. 611 (cited 
with approval in People vs. Stone, 85 Hun 130, 32 N. Y. Supp. 
519), where there was an indictment for selling and exposing 
for sale impure milk, it was held that it was essential to the 
validity of such an indictment that it should allege to whom the 
milk was sold by the defendant, or, if the purchaser was un- 
known, that fact should be alleged in the indictment. 

To constitute the act of soliciting and procuring applications 
for insurance, there must have been some person or persons of 
whom the defendant solicited and procured applications; and 
the defendant is entitled to be informed by the indictment who 
such person or persons are, so that he may be prepared to dis- 
prove that he has solicited and procured applications of such 
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person or persons upon the trial, if he has not solicited or pro- 
cured applications of such person or persons. 

The omission of such statement in the indictment constitutes 
a material defect, as without it the defendant would be liable 
to surprise upon the trial, and might be prejudiced by such 
omission. This defect must be regarded matter of substance, 
and not merely of form, as it is the right of the defendant to be 
informed, not merely of the crime charged, but also of the act 
constituting it. People vs. Dumar, 106 N. Y. 502, 13 N. E. 325; 
People vs. Burns, supra. I am of the opinion that the indict--. 
ment is fatally defective in failing to allege of whom the de- 
fendant solicited and procured applications for insurance, or,. 
if the information as to that could not be obtained, that the- 


name or names of the person or persons were to the Grandi 
Jury unknown. 


Demurrer allowed. 

It being apparent that the objection upon which demurrer is: 
allowed may be avoided in a new indictment, I direct that the: 
case be resubmitted to another Grand Jury. 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM. 





PORTER 
vs, 


CASUALTY CU. OF AMERICA.* 


SUCCESSIVE ACTIONS—INDEMNITY INSURANCE. 

Under a policy providing for a weekly indemnity to insured in case of 
sickness, not exceeding twenty-six weeks, a judgment for the 
amount due for twenty weeks, by reason of sickness, is no bar to an 
action to recover for six weeks’ sickness accruing immediately 
after the twenty weeks recovered for, since a cause of action arose 
for default of payment of any one week, subject to the rule that all 
prior defaults in payment be included in one action. 


[For other cases, see Judgment, Cent. Dig. § 1118; Dec. Dig. § 603.] 


Appeal from Municipal Court, Borough of Manhattan, Sec- 
ond District. 


% Decision rendered, December 22,1909. 120 N.Y. Sup. 71. 
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Action by Thomas J. Porter against the Casualty Company 
of America. From a judgment dismissing the complaint, de- 
fendant appeals. Reversed, and new trial ordered. 


Argued before Giegerich, Goff, and Lehman, JJ. 


Oscar B. Tuomas, for Appellant. 
RALPH W. BorHam (Edward C. Sohst, of Counsel), for Re- 
spondent. 


GIEGERICH, J. 

The action was brought to recover the sum of $150, for a 
balance of six weeks’ indemnity of $25, per week claimed to 
have accrued under a policy of insurance covering sickness and 
accident which six weeks’ indemnity accrued after the com- 
mencement of a former action in which indemnity for a period 
of twenty weeks had been recovered. 

The policy is not in evidence; but the provisions thereof set 
forth in paragraph 2 of the complaint are admitted by the an- 
swer. According to such provisions the defendant was to pay 
the plaintiff a “weekly indemnity” of $25 in the event of disa- 
bility of the kind specified for the period of such disability, not 
exceeding twenty-six weeks On February 20, 1908, the plain- 
tiff brought an action in the Supreme Court for the sum of 
$500, claimed to be due for a period of disability of exactly 
twenty weeks, beginning September 24, 1907, and later recov- 
ered judgment for the amount, which the defendant paid. 

The court in this case has decided that such former recovery 
is a bar to this action. We cannot agree with that conclusion. 
The defendant bound itself to make a “weekly indemnity” of 
$25. This, standing alone, may fairly be construed as meaning 
that the amount of $25 should be due and payable each week, 
thus bringing the case within the general proposition that each 
default in the payment of money falling due upon a contract 
may be the subject of an independent action, provided it is 
brought before the next installment becomes due, and with the 
further limitation that each action should include every install- 
ment due when it is commenced, unless a suit is pending at the 
time for the recovery thereof. Lorillard vs. Clyde, 122 N. Y. 
41, 45, 25 N. E. 292,19 Am. St. Rep. 470. In this view, and un- 
der the above rule, the former recovery is not a bar to this 
action. 

When the entire policy is before the court, there may be dis- 
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covered other provisions inconsistent with the construction we 
now place upon the portion of it before us, or that may consti- 
tute a defense to the action on the ground that it was not be- 
gun soon enough; but, as the policy was not placed in evidence, 
such points cannot be determined on this appeal. 

The judgment must therefore be reversed, and a new trial 
ordered, with costs to the appellant to abide the event. All 
concur, 


OSTERHOUDT VS. PRUDENTIAL INS. CO. OF 
AMERICA.* 


(Supreme Court of New York, Appellate Division, Third Department.) 


ACTION ON POLICY—EVIDENCE—SUFFICIENCY. 


In an action on a life policy obtained on a forged application, evidence 
held sufficient to show that plaintiff was a party to the fraud. 


[For other cases, see Insurance, Cent. Dig. § 1713; Dec. Dig. § 665.] 


ACTION ON POLICY—PRESUMPTIONS. 


In an action on a policy on the life of plaintiff’s sister and payable to 
insured’s estate, which policy had been in the possession of plain- 
tiff, it would be presumed that he had knowledge of the provisions 
of the policy. 


ie _ cases, see Insurance, Cent. Dig. §§ 1645-1648; Dec. Dig. § 
46. 


FORFEITURE FOR NONPAYMENT OF PREMIUM—REVIVAL 
OF POLICY. 


Jn an action on a life policy on the life of plaintiff’s sister, it appeared 
that it was payable to her estate and was obtained from insurer by 
fraud. On learning the facts in regard to the fraud, an agent of in- 
surer stated them to plaintiff, and after that no premiums were 
paid, and the policy was allowed to lapse, until insured became 
fatally ill, when insured made application for reinstatement, and 
plaintiff paid a premium and received a receipt providing that the 
company would not be liable on the policy until it had been re- 
vived on the books of the company and the money credited in the 
premium receipt book. On the margin of the receipt it stated that, 
if the company should accept the revived application, the amount 
of payment would be credited in the receipt book. Subsequently 
plaintiff. paid another premium and obtained a receipt stating, “Un- 
less you receive your policy, or your money is returned within 
three weeks, please notify the company”. Insurer did not revive 
the policy on the books, nor were the moneys credited in the re- 
ceipt book. Held, that there could be no recovery on the policy. 

ie cases, see Insurance, Cent. Dig. §§ 932, 933; Dec. Dig. § 
365. 


* 7 - 
% Decision rendered, Dec. 30,1909. 120 N. Y. Sup. 641, ‘ 
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ACTION ON POLICY—EVIDENCE. 


In an action on the policy, it was proper to permit plaintiff to be asked 
whether he had any talk with any one about reinstating the policy, 
as it was proper to show, after the policy had ceased to exist, 
whether it had been revived by the consent or permission of the 
insured. 

— ied cases, see Insurance, Cent. Dig. §§ 1673-1675; Dec. Dig. ‘§ 
51 


FORFEITURE OF POLICY—TENDER OF PREMIUMS PAID. 

Where an insurer desires to deny that a payment of a premium has 
given any rights under the policy, it is not necessary for it to tender 
the premium, where the receipt of it is refused. 

{For other cases, see Insurance, Cent. Dig. §§ 1041, 1042, 1045; Dec. 
Dig. § 392.] 

Cochrane, J., dissenting. 


GOD 


ANDERSON VS. TNA LIFE INS. CO.* 


(Supreme Court of New Hampshire. Merrimack.) 


CONSTRUCTION OF POLICY—INTENTION OF PARTIES. 


That construction should be given an insurance policy which is most 
consonant with the intention of the parties as ascertained from the 
language of the policy read in the light of the situation and the 
general purpose of the parties. 


[For other cases, see Insurance, Cent. Dig. § 292; Dec. Dig. § 146.] 
CORR TEV OStOn OF POLICY—REASONABLE CONSTRUC- 


That a construction of an insurance policy would involve hardship or 
absurdity or contradict its general purpose is strong evidence that 
such a construction was not intended by the parties, where it is 
open to a reasonable construction consonant with their general pur- 
pose. 


[For _ cases, see Insurance, Cent. Dig. §§ 313, 354; Dec. Dig. § 
155. 


CONSTRUCTION OF POLICY—AMOUNT OF RECOVERY. 


A policy insured against loss of life, limbs, sight, or time in the sum 
of $5,000, and paragraph 1 prescribed the conditions under which 
the policy was to become a claim. Paragraph 2 provided for pay- 
ment of the full principal in case of death within ninety days after 
injury. Paragraph 3 made the full principal sum payable in lieu of 
weekly indemnity if the injuries resulted in loss of sight of both 
eyes, loss of both hands above the wrist, of both feet above the 
ankles, or of one hand and one foot. Paragraph 4 made one-hali 
the principal sum payable in lieu of weekly indemnity for loss of 
the right hand or of either leg above the knee. Paragraph 5 pro- 
vided that if the injuries resulted in the loss of the left hand at 
or above the wrist or of either foot above the ankle, one-fifth of 
the principal sum should be payable in lieu of weekly indemnity. 
Paragraph 6 required payment of one-eighth of the principal sum 
for loss of the sight of one eye, or (paragraph 7) if such injuries 
resulted in total disability, which was defined as immediate, con- 


% Decision rendered, Dec. 7, 1909. 74 Atl. Rep. 1051. 
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tinuous, and entire disablement from prosecuting any kind of busi- 
ness pertaining to insured’s occupation for 200 weeks, an indemnity 
of $25 per week should be payable for 200 weeks if the total dis- 
ability existed during that period, and also provided for weekly in- 
demnity of $10 for a partial disability of twenty-six weeks. Para- 
graph 21 provided that in no event would a claim for weekly 
indemnity be valid if a valid claim for any of the amounts provided 
for specified injuries based upon the same accident and resulting 
injuries. Insured’s injuries caused the loss of his left arm at the 
middle third, the thumb and two fingers of his right hand, fracture 
of the nose and two ribs, injuries to the head, and scalding of the 
back, totally disabling him for the full period of 200 weeks. Held, 
construing the policy in view of the principle that an insurance 
contract is one of indemnity and of the general purposes of the 
policy, that plaintiff could recover the full weekly indemnity of $25 
provided for total disability, and was not limited to the sum fixed 
for the loss of the left hand, the total disability provided in para- 
graph 7 being a distinct loss from that of the left hand provided 
for in paragraph 5, though the loss of the hand was one of the 
injuries contributing to total disability, and paragraph 21 — 
limited recovery to the amounts provided by paragraphs 3 to 6, 
where the loss was covered by those paragraphs. 


{For a cases, see Insurance, Cent. Dig. §§ 1312, 1313; Dec. Dig. § 
527. 


CONSTRUCTION OF POLICY—AMOUNT OF RECOVERY — 
SURGICAL OPERATIONS. 


A life and accident policy provided that if the injuries necessitated a 
surgical operation within a certain date, insured should be paid, in 
addition to the indemnity provided, the sum indicated for such 
operation in the schedule, provided that not more than one amount 
should be payable for one or more operations performed as the 
result of one accident, and the attached schedule contained a long 
list of the amounts payable for different operations, varying accord- 
ing to the operation. Held, that the company’s liability was not 
limited to payment of only one of the sums named in the schedule 
for an operation, if several operations were necessitated by the 
same accident. 


{For other cases, see Insurance, Cent. Dig. § 1312; Dec. Dig. § 527.] 
ACTIONS—PROOF OF LOSS—WAIVER. 


Refusal to pay an accident policy on other grounds waives any defects 
in the proof of loss. 


{For other cases, see Insurance, Cent. Dig. § 1397; Dec. Dig. § 560.] 


—_———_ $+ @__._ ——_ 


METROPOLITAN LIFE INS. CO. VS. WILLIAMSON. 
(No. 1,775.)* 


(United States Circuit Court of Appeals, Fifth Circuit.) 


LIFE INSURANCE—ACTION ON POLICY—SUICIDE — WHEN 
QUESTION FOR JURY. 

Whether or not an insured, who died from the effects of an overdose 
of morphine, took the overdose accidentally, or with suicidal intent, 
so as to release the insurance company from liability on its policy 


*% Decision rendered, Oct. 4,1909. 174 Fed. Rep. 116. 
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under its terms, is a question of fact, which, unless the evidence is 
conclusive, is for a jury to determine. 
|For other cases, see Insurance, Cent. Dig. 1745; Dec. Dig. § 668.] 
[Suicide as a defense to a life policy, see notes to tna Life Ins. Co. 


vs. Florida, 16 C. C. A. 623; Fidelity & Casualty Co. vs. Egbert, 
28 C. C. A. 284.] 


ACTION ON LIFE ae FOR JURY — DE- 
LIVERY OF POLIC 


Where a life insurance ie was found among the other papers. of the 
insured after his death, and there was a conflict in the evidence as 
to whether it was delivered by an agent of the company, or merely 
left with the insured for examination, which was contrary to the 
rules of the company, the question of delivery was one for the jury. 


[For other cases, see Insurance, Dec. Dig. § 668.] 


LIFE INSURANCE—WAIVER OF CONDITIONS. 


Although a life insurance company may have given its agents printed 
instructions not to take notice for first premiums, such rule or a 
like condition in a policy may be waived by the company and the 
fact that it has been waived may be shown by either direct or cir- 
cumstantial evidence. 


a cases, see Insurance, Cent. Dig. § 398; Dec. Dig. §§ 186, 

5.] 

Authority of insurance agent to waive prepayment of premiums, see 
note to Smith vs. Provident Sav. Life Assur. Soc., 13 C. C. A. 202.] 


ACTION ON LIFE POLICY—QUESTIONS FOR JURY— 
WAIVER OF CONDITION. 


Where an agent of defendant life insurance company was instructed 
by the company not to take notes for first premiums, nor to. deliver 
policies until the first premium was paid in cash, and the policy con- 
tained a similar condition, but the agent admitted that he took such 
notes for perhaps 50 per cent of the first premiums contracted for 
by him, and that he did so in case of plaintiff’s husband, who died 
having the policy in his possession, the note being — to the 
agent personally, and a letter from the president of the company 
to decedent was in evidence which recognized decedent as a poli- 
cyholder, such evidence was sufficient to warrant the submission 
to the jury of the question whether defendant had not knowingly 
waived such condition. 

[For other cases, see Insurance, Dec. Dig. § 668.] 


Pardee, C. J., dissenting. 
———-_—- Fo 


DELEON VS WALTER.* 
(Supreme Court of Alabama.) 


PREMIUM NOTE—FAILURE OF CONSIDERATION—BURDEN 
OF PROOF. 

Where, in defense of a note ony: for a premium on a life insurance 
policy, defendant claimed that the policy was to be delivered within 
a reasonable time, and that it was not so delivered, the burden was 
on him to show that the time consumed was unreasonable. 


[For other cases, see Insurance, Cent. Dig. § 405; Dec. Dig. § 188.] 
% Decision rendered, Dec. 16, 1909. 50 South. Rep. 934. 
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WILKIE ET AL. VS. NATIONAL COUNCIL, JUNIOR 
ORDER UNITED AMERICAN MECHANICS.* 


(Supreme Court of North Carolina.) 


area” CERTIFICATES—PAYMENT OF DUES—FORFEIT- 


Under an insurance certificate based on the constitution and by-laws 
of an association, which provided that a member, who for thirteen 
weeks or more was in arrears for dues, forfeited all his rights and 
privileges except that of being admitted into the council chamber, 
and that he should not be entitled to sick benefits, nor in case of 
death be entitled to funeral benefits, the failure of a member to pay 
dues for more than thirteen weeks forfeits his rights under the 
certificate. 


[For other cases, see Insurance, Cent. Dig. § 1895; Dec. Dig. § 750.] 


BENEFIT ASSOCIATIONS—NONPAYMENT OF DUES — FOR- 
FEITURE—WAIVER. 

Where a member of a benefit society has by the terms of the certifi- 
cate forfeited all his rights for nonpayment of dues, except the 
right to be admitted into the council chamber during its session, a 
payment of a fee by the lodge to the national council, based on the 
fact that the member was carried on its books, is not a waiver of 
the forfeiture. 

[For = cases, see Insurance, Cent. Dig. §§ 1909, 1911; Dec. Dig. § 
755- 


% Decision rendered, Dec. 23, 1909. 66 S. E. Rep. 579- 


—-— —- $e @-—__—_——_ 


BURCHARD ET AL. VS. WESTERN COMMERCIAL 
TRAVELERS’ ASSOCIATION.* 


(Springfield Court of Appeals. Missouri.) 


FORFEITURES—NONPAYMENT OF DUES. 

A beneficial association not organized for gain has not only an in- 
herent right to take all benefits from members for nonpay- 
ment of dues and assessments, but may provide in its by-laws that 
such nonpayment within a specified time shall work a forfeiture of 
all rights of membership. 

[For = cases, see Insurance, Cent. Dig. §§ 1895, 1896; Dec. Dig. § 
750. 


eet AND BY-LAWS—KNOWLEDGE OF MEMBER—NO- 


A member in a beneficial_association is bound by the charter and by- 
laws of the company, and is conclusively presumed to have knowl- 
edge thereof, and the company need not give him special notice as 
to the same to prevent a forfeiture of his rights. 

[For 7 cases, see Insurance, Cent. Dig. §§ 1917, 1918; Dec. Dig. § 
750. 


*% Decision rendered, Dec 6, 1909. Rehearing denied, Jan. 6, 1910. 123 8. W. Rep. 973. 
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FORFEITURES. 


The rule that the law abhors a forfeiture and will release against it 
when possible applies to membership certificates issued by bene- 
ficial associations. 


[For other cases, see Insurance, Cent. Dig. § 1889; Dec. Dig. § 744.] 


FORFEITURE—BURDEN OF PROOF. 


In an action on a benefit association certificate, the burden of estab- 
lishing a forfeiture is on defendant. 


~~ i cases, see Insurance, Cent. Dig. §§ 1999-2001; Dec. Dig. § 
17. 


FORFEITURE. 


When a forfeiture of an insurance policy is claimed, the existence of 
the precise condition, which under the contract worked its termi- 
nation, must be clearly shown, and, if such condition be failure to 
pay a membership assessment, it must appear that such assessment 
was made by the persons and under the conditions and for the 
amount provided in the contract. 


[For other cases, see Insurance, Cent. Dig. § 2007; Dec. Dig. § 819.] 


FORFEITURES. 


Where, under the contract and by-laws of a beneficial association, fail- 
ure to pay an assessment within the time fixed does not ipso facto 
work a forfeiture of the right to benefits, the association must 
show, to establish a forfeiture, that every step necessary therefor 
has been taken with technical accuracy. 

o _ cases, see Insurance, Cent. Dig. §§ 1999-2001; Dec. Dig. § 

17. 


NONPAYMENT OF ASSESSMENTS—FORFEITURE. 


Where the by-laws of a beneficial association provide that failure of a 
member to pay his assessment in time shall ipso facto work a sus- 
poamee and forfeiture, the member is not entitled to notice or a 

earing before suspension. 


[For oer cases, see Insurance, Cent. Dig. §§ 1917, 1918; Dec. Dig. § 
750. 


NONPAYMENT OF ASSESSMENTS — FORFEITURE — CON- 
STRUCTION. 


It is only where the language of the by-laws of a beneficial association 
permit of no other construction that the mere failure to pay an as- 
sessment in time will be held to ipso facto work a suspension or 
forfeiture. 

[For other cases, see Insurance, Cent. Dig. §§ 1917, 1918; Dec. Dig. § 
756.) 


FORFEITURE. 


In order to authorize a suspension by a beneficial association for non- 
payment of an assessment, it is absolutely necessary that the as- 
sessment be made in strict accordance with the by-laws of the 
association. 

[For other cases, see Insurance, Cent. Dig. §§ 1895, 1896; Dec. Dig. § 
750.] 


NONPAYMENT OF ASSESSMENTS. 


Where the directors of a beneficial association were under the by-laws 
required at each regular meeting to make an assessment on the 
members, according to their ages, in specific sums, but under such 
by-laws assessments were fixed in a definite sum, payable at regu- 
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lar periods, that the assessment was not made by the board did 
not render it illegal so as to prevent the suspension of a member 
for nonpayment thereof. 

{For = cases, see Insurance, Cent. Dig. §§ 1895, 1896; Dec. Dig. § 
750. 


NONPAYMENT OF ASSESSMENT—SUSPENSION. 


Where the by-laws of a beneficial association provide for the suspen- 
sion by the directors of a member in arrears, some affirmative ac- 
tion is required by the board. } 

[For enue cases, see Insurance, Cent. Dig. §§ 1917, 1918; Dec. Dig. § 
750. 


SUSPENSION OF MEMBERS. 


Where the duty of suspending members of a beneficial association was 
placed in the directors, they could not delegate such duty to the 
secretary. 


[For other cases, see Insurance, Dec. Dig. § 756.] 


ASSESSMENTS—FORFEITURE. 


When a member in a beneficial association, on receiving notice of an 
assessment, remitted for it, the secretary of the association could 
not apply the remittance to payment of a prior assessment, so as 
to justify a forfeiture for nonpayment of the assessment of which 
notice was given; no notice being given the member that the prior 
assessment was unpaid. 


[For other cases, see Insurance, Dec. Dig. § 751. 


LINDEMANN VS. METROPOLITAN LIFE INS. CO.* 
(Supreme Court of New York, Appellate Term.) 


LIFE INSURANCE—FRAUDULENT REPRESENTATIONS — 
EVIDENCE. 


In an action on a life policy, void if the representations in the applica- 
tion were false, evidence of the falsity of representations, as shown 
by the letter of a physician found among the proofs of death of- 
fered in evidence by plaintiff, and to which no objection was made 
by him until after the court’s charge, though he knew that the 
letter was in evidence, held to justify the setting aside of a verdict 
for plaintiff. 

[For other cases, see Insurance, Dec. Dig. § 665.] 

Goff, J., dissenting. 


*% Decision rendered, Dec. 22,1909. 120 N.Y. Sup. 96. 
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BRADLEY VS. MODERN WOODMEN OF AMERICA.* 


(St. Louis Court of Appeals. Missouri.) 


INSTRUCTIONS—ASSUMPTION OF FACTS. 

In an action on a death benefit certificate, an instruction which as- 
sumes the death of insured is erroneous where there is no evidence 
of his actual death, and the presumption of death from seven years’ 
absence is not mentioned. 


[For other cases, see Trial, Cent. Dig. § 423; Dec. Dig. § 191.] 


EVIDENCE OF DEATH—PRESUMPTIONS FROM ABSENCE. 

The statutory presumption of death from seven years’ absence from 
the state (Rev. St. 1809, § 3144 [Ann. St. 1906, p. 1786]) does not 
arise until it is conclusively shown that decedent left the state. 


[For other cases, see Death, Cent. Dig. § 2; Dec. Dig. § 2.] 


EVIDENCE—PRESUMPTIONS—DILIGENCE. 


Evidence that the wife and relatives of insured sought information from 
all possible sources after his disappearance, that he was advertised 
for in his lodge journal, which circulated in more than 1,000 lodges 
throughout the country, and the secretary of his lodge wrote more 
than fifty letters of inquiry, shows the exercise of sufficient dili- 
gence to discover what had become of him, to give rise to the pre- 
sumption of death after the lapse of seven years. 


[For other cases, see Death, Cent. Dig. § 2; Dec. Dig. § 2.] 


EVIDENCE—PRESUMPTIONS FROM ABSENCE—REBUTTING 
EVIDENCE. 


The presumption of death from seven years’ absence of a person may 
be rebutted by evidence of his unhappy domestic relations. 


[For other cases, see Death, Cent. Dig. § 1; Dec. Dig. § 2.] 


EVIDENCE— PRESUMPTIONS FROM ABSENCE—TIME OF 
DEATH. 


There is no presumption that a person who has been absent for more 
than seven years died at any particular date, or before the lapse of 
his life insurance for nonpayment of assessments two or three 
months after his disappearance. 


[For other cases, see Death, Cent. Dig. § 3; Dec. Dig. § 2.] 


EVIDENCE—PRESUMPTIONS FROM ABSENCE. 


The presumption of death from seven years’ absence does not depend 
on the absentee’s exposure to some peril which would be apt to 
shorten his life.] 


[For other cases, see Death, Cent. Dig. § 2; Dec. Dig. § 2.] 


PRESUMPTION FROM ABSENCE—TIME OF DEATH—BUR- 
DEN OF PROOF 

Where it appears in an action on a life policy that insured disappeared 
and has not been heard from ior more than seven years, the bur- 
den is on plaintiff to show that death occurred before the lapse of 
the policy for nonpayment of assessments. 


[For other cases, see Death, Cent. Dig. § 3; Dec. Dig. § 2.] 


*% Decision rendered, Jan. 4,1910. 124 S. W. Rep. 69. ‘ 
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PRESUMPTION FROM ABSENCE—TIME OF DEATH. 


In determining whether death occurred before the lapse of the policy, 
the jury should take into consideration insured’s condition in life, 
character, habits, and domestic relations. 


[For other cases, see Death, Cent. Dig. § 3; Dec. Dig. § 2.] 
ree FROM ABSENCE—DECLARATIONS OF AB.- 


In such action, evidence of declarations by insured when he left home, 
of the purpose of his trip, and when he would return, was admis- 
sible as bearing on the presumption of death from absence. 


[For other cases, see Death, Cent. Dig. §§ 1, 2; Dec. Dig. § 2.] 


HEARSAY—RUMORS, 


Evidence of rumors in the vicinity of the home of a person who haz 
not been heard from for more than seven years, as to the cause of 
his leaving home, is hearsay, and inadmissible, as bearing on the 
presumption of death from absence. 


[For other cases, see Evidence, Cent. Dig. § 1207; Dec. Dig. § 322.] 


ACTION ON BENEFIT CERTIFICATE—PETITION. 


Where the action on a benefit certificate is based on the presumption 
of insured’s death from his absence for more than seven years, the 
petition should allege that death occurred before date of the lapse 
of the policy. 


[For other cases, see Insurance, Cent. Dig. § 1996; Dec. Dig. § 815.] 


SUPREME LODGE KNIGHTS AND LADIES OF 
HONOR VS. BAKER.* 


(Supreme Court of Alabama.) 


BENERIT CERTIFICATE — ACTION —EVIDEN C E—RELE- 


Witness in an action on a benefit certificate, in which the defense was a 
misstatement by insured as to his occupation and as to his use of 
stimulants, having testified that he could not recall whether de- 
ceased quit the railroad or was discharged, “My best recollection is 
that his services were unsatisfactory”, the latter part was propetly 
excluded, on objection, as having no bearing on any issue. 


[For other cases, see Insurance, Cent. Dig. § 2004; Dec. Dig. § 818.] 


BENEFIT CERTIFICATE—FALSE WARRANTIES—EVIDENCE. 

The question, to the doctor who examined one for insurance, whether 
there was any indication of his habitual use of alcoholic or other 
stimulants, was proper in an action on the benefit certificate, in 
which a defense was that insured falsely answered the question as 
to whether he used such stimulants. 


[For other cases, see Insurance, Cent. Dig. § 2004; Dec. Dig. § 818.] 
% Decision rendered, Dec. 16,1909. 50 South. Rep. 958. 
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BENEFIT CERTIFICATE—ACTION—EVIDENCE. 


Whether insured gambled straight or crooked was irrelevant, in an 
action on a benefit certificate, in which the defense was that the 
occupation of insured was that of a gambler and loafer, while he 
had stated in his application that it was that of a railroad clerk. 


[For other cases, see Insurance, Cent. Dig. § 2004; Dec. Dig. § 818.] 


BENEFIT CERTIFICATE—“OCCUPATION” OF INSURED. 


“Occupation” is correctly defined, in an action on a benefit certificate, 
in which the defense is a wrong statement in the application as to 
insured’s occupation, by an instruction stating that it means that 
which practically takes up one’s time and energies, especially one’s 
regular business or employment, and that the word does not neces- 
sarily mean the present occupation, but it means that which princi- 
pally takes up one’s time, thought, and energy, especially one’s 
regular business or employment, so that one might have a regular 
occupation, such as that of a painter, and be out of employment, 
and might temporarily engage in other business, yet, if he was 
questioned as to what was his occupation, he would give it as a 
painter, that being his general occupation. 


[For other cases, see Insurance, Cent. Dig. § 2010; Dec. Dig. § 826.] 
[For other definitions, see Words and Phrases, vol. 6, pp. 4907, 4908.} 


INSTRUCTIONS—CONFORMITY TO PLEAS. 


The pleas having averred that the benefit certificate sued on was issued 
on the condition that the statements in the application were to be 
treated as warranties, and that insured answered, “No”, to the 
question, “Do you use alcoholic or other stimulants?” and that this 
answer was untrve, in that he did, at the date of making said an- 
swer, and previously thereto, and at the issuance of the policy, use 
alcoholic or other stimulants habitually and in the ordinary course 
of his life, it was not error to give plaintiff's requested charge, 
that in order to find a verdict for defendant, on the ground that 
insured used alcoholic or other stimulants, the jury must believe 
that when he made his application it was his habit to use alcoholic 
or other stimulants, this substantially following the pleas; or to 
refuse defendant’s requested charge that if they believed insured, 
at or about the time of the application, used alcoholic or other 
stimulants, they should find for defendant, this not being as broad 
as the allegations of the pleas. 


[For other cases, see Insurance, Cent. Dig. § 2010; Dec. Dig. § 826.] 


BENEFIT CERTIFICATE—ACTION—INSTRUCTIONS — OCCU- 
PATION OF INSURED. 


Defendant’s requested charge, in an action on a benefit certificate, on 
the defense of breach of insured’s warranty that his occupation was 
“clerk in a railroad office”, that the jury should find for defendant 
if they believed insured was not, on or about the date of his applica- 
tion, engaged in the occupation of clerking in a railroad office, was, 
if not an actual misstatement of the law, misleading, being open to 
the construction that the warranty was breached unless he was actu- 
ally at work as clerk in a railroad office at the time of the application. 


[For other cases, see Insurance, Cent. Dig. § 2010; Dec. Dig. § 826.] 


BENEFIT CERTIFICATE—OCCUPATION OF INSURED. 


Within a warranty, in an application for beneficial insurance, as to ap- 
plicant’s occupation, one who has once had and followed an occu- 
pation continues to have it till he has abandoned it, either by quit- 
ting work in it without intention or ability to resume it, or by en- 
gaging in some other occupation not of a mere temporary character. 


[For other cases, see Insurance, Cent. Dig. § 1862; Dec. Dig. § 723.] 
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BENEFIT CERTIFICATE—ACTION—GENERAL AFFIRMATIVE 
CHARGE. 


The general affirmative charge for defendant, in an action on a benefit 
certificate, was properly refused; plaintiff making. out a prima facie 
case by proof of the existence of the certificate, death of insured, 
and the giving of the notice and proof of death in accordance with 
the certificate, and the evidence being conflicting on the issues 
raised by the special pleas of breach of warranties. 


[For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.] 


FRANCIS V. MUTUAL LIFE INS. CO. OF NEW YORK.* 
(Supreme Court of Oregon.) 


LIFE INSURANCE—APPLICATION — MISREPRESENTATIONS 
—BURDEN OF PROOF. 


Where the application provided that, before the policy would become 
effective, the matters stated in the application must be true, the bur- 
den of proving the falsity of the representations was on insurer. 


[For other cases, see Insurance, Cent. Dig. § 1650; Dec. Dig. § 646.] 


LIFE INSURANCE—PAYMENT OF PREMIUM. 


The giving of a note by applicant, payable at insurer’s office at a certain 
time, much later than that at which a policy would be issued in the 
ordinary course of business, was, unexplained, evidence of payment 
of the first premium; it appearing that insurer’s solicitor agreed to 
accept it as payment. 


[For other cases, see Insurance, Cent. Dig. § 243; Dec. Dig. § 137.] 


LIFE INSURANCE—POLICY—DATE OF ISSUANCE. 


When a company receives an application for insurance, acts on it, signs 
and seals a policy complete in form, and forwards it to its agent for 
delivery to insured, the policy is deemed to have been issued from 
the date of its deposit in the mails. 


[For other cases, see Insurance, Cent. Dig. § 220; Dec. Dig. § 136.] 
ee |. Aaa i ite: OF RISK—SUBMISSION TO 


In an action on a life policy, evidence held sufficient to go to the jury on 
the question whether defendant accepted insured as a risk, executed 
a policy, and sent it to the local office for delivery. 


[For other cases, see Insurance, Cent. Dig. § 1734; Dec. Dig. § 668.] 


LIFE INSURANCE—PAROL CONTRACT. 


A mere solicitor for insurance may not, without authority, bind insurer 
by a parol contract for insurance of which insurer has no knowledge. 
[For other cases, see Insurance, Cent. Dig. § 206; Dec. Dig. § 131.] 


LIFE INSURANCE—EVIDENCE. 


In an action on a life policy, evidence that defendant’s solicitor did not 
explain to applicant that a clause in the application, reading: “I 
have paid $—— to the subscribing soliciting agent, who has fur- 


% Decision rendered, Jan. 11,1910. 106 Pac. Rep. 323. 
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nished me with a binding receipt therefor, making the insurance in 
force from this date, provided this application shall be approved and 
the policy duly signed, etc., and issued”—did not apply to applicant, 
was inadmissible; the blank in said clause not being filled, and 
there being no evidtnce that the binding receipt had been given. 


[For other cases, see Insurance, Cent. Dig. § 1671; Dec. Dig. § 650.] 


LATHROP VS. MODERN WOODMEN OF AMERICA.* 
(Supreme Court of Oregon.) 


MUTUAL BENEFIT INSURANCE—CONTRACT—DELIVERY. 

Where a by-law of a beneficial association made a part of the contract 
provided that the certificate should not become effective until de- 
livered by the camp clerk to the applicant while in good health, such 
delivery was a condition precedent to the effectiveness of the certifi- 
cate, and hence a delivery by the head office to the camp clerk is not 
a delivery to the applicant. 


|For other cases, see Insurance, Cent. Dig. § 1856; Dec. Dig. § 720.] 


BY-LAWS—WAIVER. 
By-laws of a beneficial association expressly providing that no local 


ane any officer thereof shall waive any provisions of such by-laws 
i 


are binding and render an attempted waiver illegal. 
[For other cases, see Insurance, Cent. Dig. § 1866; Dec. Dig. § 724.] 


% Decision rendered, Jan. 11, 1910. 106 Pac. Rep. 328. 





FEDERAL LIFE INS. CO. VS. ARNOLD. (No. 6,662.)* 
(Appellate Court of Indiana, Division No. 2.) — 


ness AS BASIS OF ACTION — PLEAD- 


An insurance policy stipulated that after the payment of five annual pre- 
miums insured should be entitled to certain extended insurance, 
provided that on the payment of the fifth annual premium no indebt- 
edness existed against the policy. The risks of the company were 
transferred to another company, and in an action against the latter 
by the policyholder the liability of defendant was predicated on ex- 
tended insurance, and the complaint failed to allege that there was 
no indebtedness against the policy at the commencement of thc 
period of extended insurance. Held, that the complaint was not de- 
murrable because of the failure to show the absence of indebtedness. 


[For other cases, see Insurance, Dec. Dig. § 686.] 
*% Decision rendered, Jan. 12,1910. 90 N. E. Rep. 493. 
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EXTENDED INSURANCE—AUTHORITY OF INSURER. 


Act March 9, 1897 (Laws 1897, p. 318, c. 195) provides that five or more 
persons may associate themselves for the purpose of insurance on the 
assessment plan, and authorizes the managers of the company to 
fix the fee, rates, and amounts of premiums or assessments, the time 
and manner of payment thereof, and the risks to be assumed and the 
duration thereof, and provides that nothing in the statute shall pre- 
vent the creation and accumulation of other funds in excess of the 
amount required for the purposes of the corporation. Held, that an 
insurance company organized under such statute had authority to 
contract for extended insurance. 


{For other cases, see Insurance, Dec. Dig. § 57.] 
era OF CONTRACT BETWEEN COMPA- 


A life policy provided that after the payment of five annual premiums 
insured should be entitled to extended insurance for a specified term. 
Thereafter the risks of insurer were transferred to another com- 
pany, and the contract between the companies provided that any 
policy of the first company reinsured on which premiums were not 
paid when due should become ipso facto void. Held, that such con- 
tract between the companies had no effect on the policyholder’s right 
to extended insurance as against the reinsuring company. 


{For other cases, see Insurance, Dec. Dig. § 679.] 


REINSURANCE—RIGHTS OF POLICYHOLDER. 


A life policy provided that after the payment of five annual premiums 
insured should be entitled to extended insurance for a certain period. 
Thereafter the risks of the company were transferred to another 
company, and, in an action against the latter predicated on extended 
insurance, defendant claimed that under a term of the contract be- 
tween itself and the first company it had charged a sum against in- 
sured as a lien for a reserve, and that an indebtedness existed charge- 
able against the policy. Held, that such provision of the reinsurance 
contract, being in antagonism with the rights of the insured as they 
ee against the first company, was void as against the policy- 

older. 


[For other cases, see Insurance, Dec. Dig. § 679.] 


—_—_-—- —$eq@—___—__— 


EQUITABLE LIFE ASSUR. SOCIETY OF UNITED 
STATES VS. WILSON ET AL.* 


(Supreme Court of Appeals of Virginia.) 


CONTRACT—VALIDITY. 


Va. Code 1904, § 3252, provides that in any action against an insurer no 
failure to perform any condition, nor violation of any restrictive pro- 
vision, shall be a valid defense, unless such condition or restrictive 
provision is printed in type as large or larger than that commonly 
known as long primer type, or is written with pen and ink in or on 
the policy. Held, that where the provision of a life policy that de- 
mand for a paid-up policy must be made within six months after the 
lapse of the original policy was not printed in type of the required 
size, nor written, the limitation was invalid as against insured or his 
beneficiary. 


[For other cases, see Insurance, Dec. Dig. § 133.] 


*% Decision rendered, Jan. 13,1910. Rehearing denied. 6658S. E. Rep. 836. 
VoL. XXXIX.—22. 
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O’CONNOR VS. MODERN WOODMEN OF AMERICA.* 


(Supreme Court of Minnesota.) 


LIFE INSURANCE—APPLICATION. 

An incomplete answer to a question contained in an application for life 
insurance, truthful so far as responsive, held, in the absence of fraud 
or intentional concealment, not to vitiate the policy of insurance 
issued thereon. 

[For a cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 
723. 

PROVISIONS OF POLICY —“INTEMPERATE USE OF INTOXI- 
CATING LIQUORS”. 

The expression “intemperate use of intoxicating liquors”, in a contract 
of insurance, means, properly construed, such an indulgence in in- 
toxicants as tends to impair the health of the insured, or render the 
insurance risk more hazardous. 

[For other cases, see Insurance, Dec. Dig. § 723.] 


INTEMPERATE USE OF LIQUOR—EVIDENCE. 


Evidence held not to show, as a matter of law, an intemperate use of 
intoxicating liquors, within the meaning of the contract. 


[For other cases, see Insurance, Dec. Dig. § 819.] 


SUICIDE—EVIDENCE—QUESTION FOR JURY. e 

Whether the death of the insured in this case was the result of an acci- 
dent, or his deliberate act, held, on the evidence presented, a ques- 
tion of fact, and that the verdict of the jury is sustained. 


[For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 819.] 
% Decision rendered, Jan. 28,1910. 124 N. W. Rep. 454. Syllabus by the Court. 


a 0 


LEUMANN ET AL. VS. GRAND LODGE A. O. U. W. OF 
NEBRASKA. (No. 15,897.)* 
(Supreme Court of Nebraska.) 


BENEFIT CERTIFICATE—PETITION. 

In order to maintain an action to recover the indemnity provided for by 
a benefit certificate issued by a fraternal beneficiary association, the 
petition must allege that the plaintiffs are within the class of per- 
sons who could be named by the member and accepted by the associa- 
tion as beneficiaries under the statutes governing the association and 
its by-laws at the time the certificate was issued. 


[For other cases, see Insurance, Cent. Dig. § 1996; Dec. Dig. § 815.] 


ACTION ON BENEFIT CERTIFICATE—PLEADING—CHANGE 
OF BENEFICIARIES. 


If recovery is sought by persons other than the beneficiary named in the 
certificate, they must allege facts sufficient to show a change of bene- 
ficiaries proposed by the member and assented to by the association. 


[For other cases, see Insurance, Cent. Dig. § 1996; Dec. Dig. § 815.] 
% Decision rendered, Jan. 20,1910. 124 N. W. Rep.475. Syllabus by the Court. 
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BENEFIT CERTIFICATE—ACTION—PLEADING—CHANGE OF 
BENEFICIARY. 

An allegation of notice by the member to an officer of a local subordinate 
lodge of his desire to change his beneficiary to certain of his wife’s 
relatives, not named in such notice, and to which no reply was made, 
is not sufficient to authorize such proposed, but unnamed, persons 
to maintain the action, unless it be alleged that such officer had 
power to effect the desired change or bind the defendant association 
in relation thereto. 


[For other cases, see Insurance, Cent. Dig. § 1996; Dec. Dig. § 815.] 


BENEFIT CERTIFICATE—ACTION—PLEADING. 

Petition examined, and held, that the facts therein stated were not suffi- 
cient to show that the deceased member actually named the plaintiffs 
as his beneficiaries. 

[For other cases, see Insurance, Cent. Dig. § 1996; Dec. Dig. § 815.} 


‘BENEFIT CERTIFICATE—ACTION—PLEADING. 


Where recovery is sought by those not within the class of persons who 
could be named as beneficiaries, and their right to recover is claimed: 
by reason of the provisions of a certificate other than the one on: 
which the action is predicated, it is incumbent upon the plaintiffs to. 
plead facts which would authorize their designation as beneficiaries. 
under the terms of the former certificate and the laws by which 
the association was governed at the time it was issued. 


[For other cases, see Insurance, Cent. Dig. § 1996; Dec. Dig. § 815.] 


————oe@—____—_- 


CUNNINGHAM VS. ROYAL NEIGHBORS OF 
AMERICA.* 


(Supreme Court of South Dakota.) 


ACTION ON POLICY—ESTOPPEL. 


Civ. Code, § 731, estopping a life insurance company from setting up 
in defense to a policy that insured was not in good health at the is- 
suing of the policy where the medical examiner has issued a certifi- 
cate of health, is not limited in its application by the word “issuing” 
to the time of execution of a benefit certificate, but includes the 
delivery of the certificate to insured, and a certificate is not issued 
until delivered in the sense of that section. 


[For other cases, see Insurance, Cent. Dig. § 1866; Dec. Dig. § 724.] 
ce. BENEFIT CERTIFICATE—SUFFICIENCY OF AN- 


An answer.not showing facts from which there can be no other deduc- 
tion than that of fraud is insufficient, where there is no express alle- 
gation that insured knew that her health was not good when she re- 
ceived her benefit certificate to admit proof to establish fraud 
under Civ. Code, § 731, estopping a life insurance company to set 
up in defense to a policy that insured was not int good health at the 
issuing of the policy, where the medical examiner has issued a cer- 
tificate of health, except where the policy is procured by fraud. 

[For other cases, see Insurance, Cent. Dig. § 1997; Dec. Dig. § 815.] 


% Decision rendered, Jan. 12,1910. 124 N. W. Rep. 434. 





a a ca LAS saat a Roa Sy 


FS NY: 


346 Insurance Law Journal Vol. 39. [Mar., 1910. 


MUTUAL LIFE INS. CO. OF NEW YORK VS. NEW.— 
IN RE NEW. (No. 17,939.)* 


(Supreme Court of Louisiana.) 


LIFE INSURANCE—CONSTRUCTION OF POLICY. 

Where there is a clause in a policy of insurance providing that if the 
age of the insured has been misstated that the benefit will be ad- 
justed equitably upon ascertainment of that fact, and there is an- 
other clause providing that after two years the policy will be in- 
contestable, if the premiums have been paid, both clauses are general, 
and one does not control the other. 


{For other cases, see Insurance, Cent. Dig. § 206; Dec. Dig. § 146.] 


CONSTRUCTION OF POLICY. 


When a policy of insurance is susceptible of two interpretations, that 
interpretation which is most favorable to the insured should be 
adopted. Massachusetts Ben. Ass’n vs. Robinson, 104 Ga. 256, 30 S. 
E. 918, 42 L. R. A. 272. 


{For other cases, see Insurance, Cent. Dig. § 2905; Dec. Dig. § 146.] 


LIFE INSURANCE—CONSTRUCTION OF POLICY. 


If it can be avoided, no clause of a contract should be declared nugatory. 
Civ. Code, art. 1951. The clause making the policy incontestable after 
two years is a term of prescription agreed upon between insurer and 
insured, and should be enforced as it does not avoid the clause pro- 
viding for an equitable readjustment of the benefit in case of a mis- 
statement of the age of the insured. 


[For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.] 


MISREPRESENTATIONS—INCONTESTABILITY OF POLICY. 


The gravity of the wrong cannot affect the incontestability of the policy 
after two years; for to permit it to affect the policy would be to 
create degrees of fraud. 


[For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.] 


PROOFS OF DEATH—EFFECT OF MISREPRESENTATIONS. 


Misrepresentation by the beneficiary in making proof of death as to the 
age of the insured will not defeat his rights under a policy that is 
commyenes by reason of the fact that the prescriptive period has 
elapsed. 


[For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.] 
% Decision rendered, Dec. 13, 1909. Rehearing denied, Jan. 17, 1910. 51 South. Rep. 61. 
Syllabus by the Court. 


~~ - eq ——--—— 


COMMONWEALTH LIFE INS. CO. VS. DAVIS.* 
(Court of Appeals of Kentucky.) 


ACTIONS ON POLICIES—EVIDENCE—STATUTES. 

Ky. St. § 679 (Russell’s St. § 4400), providing that no application for in- 
surance or rules of the company having any bearing on a contract of 
insurance shall be admissible in a controversy between the parties 
unless a copy thereof is made a part of the policy, does not apply 


*% Decision rendered, Jan. 13,1910. 124 S. W. Rep. 345. 
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where the policy was never issued, and the application and receipt 
for the first premium form the only evidence of a contract between 
the parties. 

7 = cases, see Insurance, Cent. Dig. §§ 1671, 1672; Dec. Dig. § 
50. 


CONTRACT IN GENERAL—CONSTRUCTION—APPLICATION. 

A condition in the receipt for the first premium paid for life insurance 
that no obligation was incurred by the company unless at the date of 
the delivery of the policy insured was in sound health was binding, 
and, where an insured person was ill from the disease from which he 
died before the policy was issued, no recovery can be had. 


[Vor other cases, see Insurance, Cent. Dig. § 228; Dec. Dig. § 136.] 


CITIZENS’ LIFE INS. CO. VS. RILEY.* 
(Court of Appeals of Kentucky.) 


REPUDIATION OF POLICY—PAYMENT OF SUBSEQUENT 
PREMIUMS—EFFECT. 

A life policy provided that, if any premium note should not be paid 
when due, the policy should be void without notice or action of the 
company. Insured gave his note for one-half of the first premium, 
and declined to pay it, and in a suit thereon claimed that it had been 
procured by fraud, and recovered judgment for all that had not been 
earned by his insurance prior to repudiating the contract. The in- 
surer by mistake continued the policy on its books, and sent insured 
a formal notice indicating the date on which the next premium 
would be due, he at that time lying dangerously wounded from a 
gun shot, and he sent a check for the second premium, which the 
insurer received on the day he died. Held, that the insurer was not 
liable on the policy. 


[For other cases, see Insurance, Cent. Dig. §§ 534-536; Dec. Dig. § 248.] 
% Decision rendered, Jan. 26,1910. 124 S. W. Rep. 402. 


LONDRY VS. SOVEREIGN CAMP WOODMEN OF THE 
WORLD ET AL.* 


(Kansas City Court of Appeals. Missouri.) 


MUTUAL BENEFIT INSURANCE—RIGHT TO CHANGE BENE- 
FICIARY. 

A beneficiary has no vested interest in a benefit certificate, but insured 
may change his beneficiary at will, if he does so according to the 
rules of the association. 

[For other cases, see Insurance, Cent. Dig. § 1949; Dec. Dig. § 783.] 


% Decision rendered, Jan. 10,1910. 124 8S. W. Rep. 530. 
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MUTUAL BENEFIT INSURANCE— PAYMENT OF DUES BY 
BENEFICIARY. 


Under Rey. St. 1899, § 1417 (Ann. St. 1906, p. 1116), that the beneficiary 
of a benefit certificate contracts to pay the member’s assessments and 
dues, and does so, does not thereby deprive insured of the right to 
change the beneficiary or revoke the certificate. 


{For other cases, see Insurance, Cent. Dig. § 1948; Dec. Dig. § 782.] 


MUTUAL BENEFIT INSURANCE—CHANGE OF BENEFICIARY 
COMPLIANCE WITH BY-LAWS. 


To change the beneficiary of a benefit certificate, insured must sub- 
stantially comply with the laws of the association, and the adoption 
of a particular method of changing the benefit certificate is the ex- 
clusion of all other methods. 


—— cases, see Insurance, Cent. Dig. §§ 1950-1954; Dec. Dig. § 
754. 


MUTUAL BENEFIT INSURANCE—CHANGE OF BENEFICIARY 
WAIVER OF PROVISION. 


After death of a member of a benefit association, the association could 
not waive as to his certificate a law of the association providing the 
method of changing the beneficiary. 


[For other cases, see Insurance, Cent. Dig. § 1954; Dec. Dig. § 784.] 


STATE VS. COLUMBIAN NAT. LIFE INS. CO.* 


(Supreme Court of Wisconsin.) 


FOREIGN COMPANIES—REGULATION—“DOING BUSINESS”. 


A life insurance company which has surrendered its license to do busi- 
ness in the state, withdrawn its agencies, and transacts in the state 
only such business as is necessary under its outstanding policies, 
though “doing business” in the state so as to subject it to reasonable 
regulations for the benefit of resident policyholders, is not ‘doing 
business” within St. 1808, § 1954, as amended by Laws 1907, ¢. 597, 
requiring every life insurance company doing business in the state 
to file, on or before March Ist in each year with the Insurance Com- 
missioner, an annual statement, giving a complete account of its 
business and financial condition covering the year ending the preced- 
ing December. 

[For other cases, see Insurance, Cent. Dig. § 17; Dec. Dig. § 16.] 

[For other definitions, see Words and Phrases, vol. 3, pp. 2155-2160; vol. 
8, pp. 7640-7641.] 


oe FOR VIOLATION OF REGULA- 


St. 1898, $ 1954, as amended by Laws, 1907, c. 597, requires every life in- 
surance company doing business in the state to file with the Insur- 
ance Commissioner an annual statement of its business and financial 
condition, and provides a penalty of $500 for failure to file the report 
- the time specified, and $500 per month until the report is filed. 

1898, § 1953n, as amended by Laws 1907, c. 584, provides that 
Bvery life i insurance company doing business i in n this state, or having 


* Decision rendered, Feb. i, 1910. 124 N. W. Rep. 502. 
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in force any policies issued and delivered therein, shall annually fur- 
nish the report required by section 1954, and with such report”, shall 
file a report of other specified facts, but provides no penalty for a 
violation of this requirement. Held, that no penalty can be recov- 
ered for a violation of the latter section, as it is uncertain whether 
the penalty for a violation of section 1954 was intended to be im- 
posed, or that of section 19550—5 (Laws 1907, c. 483), providing that 

“Any corporation violating any of the provisions of the laws of the 
state relating to insurance shall, where no other penalty is pre- 
scribed, be punished by a fine of not more than $5,000”, etc. 


{For other cases, see Insurance, Dec. Dig. § 27.] 


ILLINOIS LIFE INS. CO. VS. TULLY, STATE TREAS- 
URER, ET AL. (No. 2,744.)* 


(United States Circuit Court of Appeals, Eighth Circuit.) 


INSURANCE COMPANIES—SPECIAL DEPOSITS—KANSAS 
STATUTES. 


Laws Kan. 1871, p. 214, c. 93, regulating insurance companies, as 
amended by Laws Kan. 1879, p. 225, c. 115, did not require insurance 
companies organized or doing business in the state to deposit $100,- 
ooo of securities with the State Treasurer as a condition to the doing 
of such business; section 49 of the original act, which alone re- 
quired such deposit, being expressly repealed by the amendatory act. 


[For other cases, see Insurance, Dec. Dig. § 8.] 


CONTROL AND REGULATION—MUTUAL COMPANIES—KAN- 
SAS STATUTES. 


Laws Kan. 1879, p. 225, c. 115, relating to insurance companies, and en- 
_ titled “An act supplemental to and amendatory of chapter 93 of the 
Laws of 1871’, must be construed in connection with the unrepealed 
portion of the act of which it was amendatory, and, as so construed, 
neither act applied to mutual or co-operative life insurance compa- 
nies having no capital stock. 


[For other cases, see Insurance, Dec. Dig. § 4.] 


CONTROL AND REGULATION—SPECIAL DEPOSITS — KAN- 
SAS STATUTES. 


Gen. St. Kan. 1901, § 3424, which was an embodiment of section 1 of the 
insurance act of 1879 (Laws Kan. 1879, p. 225, c. 115), and the only 
statute of the state requiring insurance companies to deposit. securi- 
ties with the State Treasurer, was expressly repealed by Laws Kan. 
1903, p. 511, ¢. 330, § 2, and, under article 12, § 1, of the state Con- 
stitution, which provides that “corporations may be created under 
the general laws, but all such laws may be amended or repealed”, 
such repeal was effective and operative as to any insurance company 
organized under the laws of the state and also as to their stock- 
holders and policyholders, and such companies were no longer re- 
quired to make such deposits or to maintain deposits previously made 
under the repealed provision. 


{For other cases, see Insurance, Dec. Dig. § 8.] 
% Decision rendered, Nov. 13, 1909. 174 Fed. Rep. 355. 
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REINSURANCE OF LIFE POLICIES— CONSTRUCTION OF 
CONTRACTS. 


A Kansas mutual life insurance company, then in the hands of trustees 
appointed by a court, under authority of Laws Kan. 1903, p. 520, c. 
336, and by a vote of its policyholders, accepted a proposition made 
by complainant, an Illinois stock company, to reinsure its policies, 
and in accordance therewith a contract was entered into and em- 
bodied in a decree of the court for such reinsurance, and which 
provided as a condition thereof that the trustees should assign and 
transfer to complainant all the assets, securities, and property of 
every kind of the Kansas company; the decree also authorizing com- 
plainant to bring any suits necessary to reduce such assets to its 
possession. At that time the Kansas company had a large amount 
in securities on deposit with the State Treasurer, but was not re- 
quired by the laws of the state to maintain such deposit. Held, that 
there was nothing in the contract which obligated complainant to 
maintain such deposit; but, on the contrary, it was entitled to re- 
cover the securities from the treasurer, who had no authority of 
law to hold them. 


[For other cases, see Insurance, Dec. Dig. § 679.] 


REINSURANCE OF LIFE POLICIES—CONSTRUCTION OF 
CONTRACTS. 

Complainant life insurance company reinsured the policies of a Kansas 
company which went into liquidation, and by the contract became 
entitled to possession of all the assets of such company, including a 
large amount in securities then on deposit with the State Treasurer 
of Kansas, but without authority of law. Complainant wrote a let- 
ter to each policyholder, in which, among other representations, it 
stated that such deposit would be maintained. Held, that such state- 
ment did not estop it from afterward withdrawing the securities 
whether made before or after the contract, since, if before, it was 
superseded by the contract which contained no such provision, and, 
if after, it was merely promissory or the statement of an intention. 


[For other cases, see Insurance, Dec. Dig. § 679.] 


————— $e @—_____—__ 


INTER-SOUTHERN LIFE INS. CO. VS. BOYD.* 
(Court of Appeals of Kentucky.) 


LIFE INSURANCE—SUICIDE OF INSURED—EFFECT. 

An insurer in a life policy stating that on the death of insured by self- 
destruction, sane or insane, the insurer shall be liable only for the 
return of the premiums paid, is liable for the face of the policy where 
insured at the time he killed himself was so insane that he did not 
know that he was taking his life, or did not know that the act he 
was committing would probably result in death. 

[For ar cases, see Insurance, Cent. Dig. §§ 1159, 1160; Dec. Dig. § 
446. 


LIFE INSURANCE—SUICIDE OF INSURED—EVIDENCE. 
Evidence held to show that insured in a life policy killed himself when 
so insane that he did not know that he was taking his life. 


[For other cases, see Insurance, Cent. Dig. § 1720; Dec. Dig. § 665.] 
* Decision rendered, Jan. 19,1910. 124 S. W. Rep. 333. 
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BURNS ET AL. VS. METROPOLITAN LIFE INS. CO.* 
(Kansas City Court of Appeals. Missouri.) 


LIFE INSURANCE— MISREPRESENTATIONS AS TO AGE OF 
INSURED—EFFECT ON POLICY. 

Under Rev. St. 1899, § 7890 (Ann. St. 1906, p. 3746), providing that no 
misrepresentation in obtaining a life insurance policy shall affect its 
validity unless the misrepresentation — contributed to the 
death of insured, the provisions of the policy that proof of the actual 
age of insured may be required with proofs of death, and the amount 
payable shall be the insurance which the premiums "would have pur- 
chased at the true age, is void, though insured misstated his age in 
applying for the insurance. 

[For other cases, see Insurance, Cent. Dig. § 671; Dec. Dig. § 290.] 


# Decision rendered, Jan. 10,1910. Rehearing denied Jan. 24,1910. 1245. W. Rep., 539. 
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SUPREME COURT OF WASHINGTON. 


PORT BLAKELY MILL CO. Et AL. 
v8. 


SPRINGFIELD FIRE & MARINE INS. CO.* 


CONSTRUCTION OF CONTRACT—WARRANTIES OR REPRE- 
SENTATIONS. 


While the courts are prone to hold stipulations in an insurance policy 
to be representations rather than warranties, in cases where there is 
room for construction, it is now settled law, unless changed by 
statute, that all statements regarding the risk are warranties, though 
the word “warranty” is not used. 


[For other cases, see Insurance, Cent. Dig. § 560; Dec. Dig. § 265.] 


RISKS—SPRINKLER SYSTEM—WARRANTIES. 


Stipulations in an insurance policy reducing the price of insurance 50 
per cent on “sprinkler risks”, and requiring insured to use due dili- 
gence in maintaining an automatic sprinkler system in good working 
order, is a warranty, and not a representation. 


[For other cases, see Insurance, Cent. Dig. § 698; Dec. Dig. § 304.] 


WARRANTIES—SPRINKLER SYSTEM—BREACH. = 


Under a policy warranting that the insured will use due diligence to keep 
the automatic sprinkler system in good working order, the working 
of a mill for three weeks with the system disconnected, where it 
could have been connected in a few hours, is a breach of the war- 
ranty, avoiding the policy. 


[For other cases, see Insurance, Cent. Dig. § 851; Dec. Dig. § 334.] 


VIOLATION OF WARRANTY—FORFEITURE OF POLICY. 

Under an insurance policy providing that insured should maintain in 
good order an automatic sprinkler system, which warranty was 
breached by the insured, that at the time of fire thereafter the 
sprinkler system was in good working order, would not avoid the 
forfeiture, since the breach avoided the policy at once. 

[For other cases, see Insurance, Cent. Dig. §§$ 702, 763, 828; Dec. Dig. § 
309. ] 

Fullerton, J., dissenting. 


Department 1. Appeal from Superior Court, Kitsap County ; 
John B. Yakey, Judge. 

Action by the Port Blakely Mill Company and the Detroit 
Trust Company against the Springfield Fire & Marine Insur- 
ance Company. From a judgment for plaintiffs, defendant ap- 
peals. Reversed and remanded, with instructions to dismiss. 





% Decision rendered, Jan. 14,1910. 106 Pac. Rep. 194. 
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H. T. GRANGER and HuGHeEs, McCMICKEN, DovELL & RAm- 
sry, for Appellant. 

Hastincs & STEDMAN, WALTER S. Futon, C. D. Sutton, 
and Titus & CREED, for Respondents. 

Morris, J. 

Action upon a fire insurance policy written by appellant, in- 
suring the property of the mill company against loss by fire in 
the sum of $10,000, with loss, if any, payable to the Detroit 
Trust Company. The policy was in the usual form, except that 
it had attached to it a rider containing a description of the prop- 
erty insured, and various special agreements with reference to 
the particular risk. On April 22, 1907, a fire occurred, whereby 
a portion of the insured property was damaged. The appellant, 
contending that the policy had been avoided by the failure of 
the mill company to observe one of the special agreements, 
claimed to be a “warranty”, denied its liability, and this action 
was instituted to enforce payment, resulting in findings in favor 
of respondents, and a judgment in the sum of $6,452.90, with 
interest from July 15, 1907, from which this appeal was taken. 

Three contentions are made by appellant, upon which we are 
asked to reverse the judgment. 

(1) That the Detroit Trust Company may not maintain an 
action within this state, not having paid an annual license fee 
nor otherwise complied with the provisions of our laws in re- 
gard to foreign corporations doing business within this state. 

(2) That the policy was avoided by the breach of a warranty 
therein contained. 

(3) That an automatic sprinkler system connected with the 
mill plant was not in working order at the time of the fire. 

Each of these contentions has been considered, but, having 
reached a conclusion upon the second which is determinative 
of the appeal, we will not discuss the first and third. The clause 
in the policy which suggests the second assignment of error is 
as follows: “Waranted by the insured that due diligence be 
used that the automatic sprinkler system shall at all times be 
maintained in good working order.” The Port Blakely Mill 
Company was what is known in insurance circles as “a sprinkler 
risk”, and the evidénce discloses that the rate of premium upon 
“a sprinkler risk” was approximately 50 per cent less than upon 
the same mill without the sprinkler attachment. So that, by 
the maintenance of the sprinkler system and the insertion in the 
policy of the clause above referred to, the mill company ob- 
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tained this policy upon the payment of $229 premium, which 
otherwise would have cost it approximately $458. It is appar- 
ent, therefore, that both parties had fully in mind at the time of 
the issuance of the policy the advantages that would result to 
each because of the existence of the sprinkler system, and the 
use of due diligence on the part of the insured to maintain it in 
good working order at all times. To the insured it meant a 
saving of $229 on the premium paid, to the insurer it meant a 
lessening of its risk, ample consideration to each why this par- 
ticular form of policy should be chosen, and the sprinkler clause 
made a part thereof; and, having in mind this situation, it is 
not unreasonable to assume that the words used in the sprinkler 
clause were employed by both parties with a full understanding 
that it was a statement and assumption of condition and under- 
taking on the part of the insured, relating to the tisk and af- 
fecting its character and extent. While, as is said by Shaw, C. 
J., in Daniels vs. Hudson River Fire Ins. Co., 12 Cush. (Mass.) 
416, at page 423, 59 Am. Dec. 192, “there is undoubtedly some 
difficulty in determining by any simple and certain test what 
propositions in a contract of insurance constitute warranties” ; 
and conceding the leaning of the courts, in order to protect the 
insured and avoid a forfeiture, is to hold agreements and stipu- 
lations in the policy to be representations rather than warran- 
ties in all cases where there is any room for construction, it has 
nevertheless become fixed and settled, except in so far as it may 
have been changed and modified by statute in some of the 
states, that all statements regarding the risk contained in or 
appearing on the face of the policy are warranties. Cooley’s 
Briefs on the Law of Insurance, p. 1183. And such is the rule 
irrespective of the use of the word “warranty” or “warranted”. 
Redman vs. Hartford Ins. Co., 47 Wis. 89, 1 N. W. 393, 32 Am. 
Rep. 751; Wood vs. Hartford Ins. Co., 13 Conn. 534, 35 Am. 
Dec. 92; Moulor vs. Am. Life Ins. Co., 111 U. S. 341, 4 Sup. 
Ct. 466, 28 L, .Ed. 447; Barnard vs. Faber, L. R. 1 Q. B. 340. 
Wood on Fire Insurance, at page 449, says: “The rule seems 
to be such that such representations in or a part of the policy 
are construed to be warranties when it appears to the court 
that they have had in themselves, or in the view of the parties, 
a tendency to induce the company to enter into the contract on 
terms more favorable to the insured than without them. * * * 
Any statement or description of any undertaking on the part 
of the assured on the face of the policy which relates to the risk 
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is a warranty, an express warranty. * .* * It is not mecessary 
that it should be stated to be a warranty, or that it should be so 
by construction. It is enough that it appears upon the face of 
the policy and relates to the risk.” The case before us would 
undoubtedly fall within such a rule as Mr. Wood refers to, when 
it appears that the premium on this policy upon a “sprinkler 
risk”, and with the sprinkler clause added was reduced ap- 
proximately 50 per cent of what it would have been otherwise. 
This was certainly in his language “a tendency to induce the 
company to enter into the contract on terms more favorable to 
the insured than without them”. In Wood vs. Hartford Ins. 
Co., supra, the court says: “The general rule in regard to what 
constitutes a warranty in a contract of insurance is well settled. 
Any statement or description or any undertaking on the part 
of the insured on the face of the policy which relates to the risk 
is a warranty. * * * When it is once ascertained that it re- 
lates to the risk and was inserted in reference to that, it must be 
strictly observed and kept or the insurance is void.” To our 
minds the conclusion, both upon reason and authority, is that 
the clause in question was and is a warranty. 
Having reached this conclusion, there is but one other ques- 
tion to be considered: Was there a breach of this warranty? 
Avis undisputed that from April 1st to April 21st the sprinkler 
system in what was known in the mill as “No. 3” was discon- 
nected. The fire occurred on April 22d, and there is a sharp 
conflict in the testimony as to whether or not No. 3 was in 
operation at the time of the fire. But, giving due weight to the 
finding of the court below that it was connected upon April 21st, 
there was a period of nearly three weeks when it is admitted 
that no protection was afforded by the sprinkler system in No. 
3. The repairs undertaken by the mill during this time were 
permissible under the policy, but it appears that it was the work 
of only a few hours to disconnect system No. 3 from its old lo- 
cation and move it to its new. Such being the fact, it was not 
“due diligence”, as called for in the policy, for the mill company 
to continue the operation of the mill without the protection of 
sprinkler system No. 3. It was an undoubted and material in- 
crease in the risk, contrary to the terms of the warranty, and was 
a breach thereof. The mill company, having broken its con- 
tract of warranty by the failure to use due diligence in maintain- 
ing the sprinkler system at all times in good working order, by 
such failure released the appellant from liability under the 
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policy, and the same thereby was avoided, So that whether or 
not the system in No. 3 was in good working order on April 
22d is immaterial, since the policy, because of the breach of 
the warranty, was not then in force or effect. And it was like- 
wise immaterial whether or not this breach contributed to the 
loss. The policy, being at an end because of its broken war- 
ranty, no longer covered any loss or damage to the mill prop- 
erty, and was wholly avoided. 

That such is the effect of a broken warranty in a policy of 
fire insurance there can no longer be any doubt. The principle 
has been so oft asserted and so frequently announced by both 
courts and text-writers that it must be regarded as settled. 
May on Insurance, § 156, thus states the rule: ‘Whether the 
fact stated or the act stipulated for be material to the risk or 
not is of no consequence, the contract being that the matter is 
as represented, or shall be as promised; and unless it prove so, 
whether from fraud, mistake, negligence, or other cause, nor 
proceeding from the insurer or the intervention of the law or 
the act of God, the insured can have no claim.” Marshall on 
Insurance, at page 249, states the same rule in this language: 
“It is also immaterial to what cause the noncompliance is at- 
tributable; for if it be not in fact complied with, though per- 
haps for the best reasons, the policy is void.” In the case of 
McKenzie vs. Scottish Union & Ntl. Ins. Co., 112 Cal. 548, 44 
Pac. 923, the Supreme Court of California, quoting the above 
rules, adds: “The foregoing quotation is but the enunciation 
in brief form, of a principle laid down by all the writers on the 
subject of insurance and enunciated in the leading cases of this 
country and England.” The Supreme Court of the United 
States recognizes the rule in Imperial Fire Ins. Co. vs. Coos 
County, 151 U. S. 452, 14 Sup. Ct. 379, 38 L. Ed. 231, and says: 
“Tf it appears that the contract has been terminated by the vio- 
lation on the part of the assured of its conditions, then there 
can be no right of recovery.” We have. been furnished with a 
certified copy of the opinion of Judge Whitson in Port Blakely 
Mill Co. vs. Royal Ins. Co. in the Circuit Court of the United 
States for the Western District of Washington, Northern Di- 
vision (lately decided) 174 Fed. ——, in which that learned 
judge, in passing upon a similar clause in a policy covering this 
same risk, has reached a like conclusion to the one here an- 
nounced, 
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The judgment is reversed, and the cause remanded, with in- 
structions to dismiss. 
Rudkin, C. J., and Gose, and Chadwick, JJ., concur. Fuller- 


ton, J., dissents. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL, 


The principle here adopted that the temporary violation of a prom- 
issory warranty, unless waived, will ipso facto terminate the contract 
when so stipulated, regardless of the fact that the violation has ceased 
or that it has not contributed to the loss, is sustained by the weight of 
authority as well as reason, because such is the contract. But many 
courts from considerations of equity have insisted on softening the 
harshness of the contract where the temporary breach has been cured 
or has not contributed to the loss, especially in those cases where the 
penalty seems disproportionate to the importance of the breach, hold- 
ing that a temporary interruption is not a forfeiture of the contract, 
This is in effect making a new contract between the parties. See Sump- 
ter, &c., Co. vs. Ins. Co., 56 S. E. Rep. 654—citing many cases pro and 
con; Organ vs. Ins. Co., 3 Mo. App. 576; Phoenix Ins. Co. vs. Johnson, 
in case of other insurance; Ins. Co. vs. Garland, 108 Ill. 220, as to va- 
cancy; Born vs. Ins. Co., 110 Iowa 379, in case of incumbrance. In 
marine insurance the rule is more strict, since the underwriters cannot 
watch the condition of the risk. 

But that a temporary breach should avoid the contract on grounds 
of equity to the insurer seems not to have been noticed by the courts. 
Since the premium is assumed to measure the risk, it follows that a 
temporary breach, by increasing the risk, requires an additional pre- 
mium, regardless of its effect in the individual case, to meet the increased 
cost of insurance in case of loss from such risks as burn, and in which 
a breach may be unknown. To ignore such breaches when not connected 
with a loss is to deprive the company of premiums it would be entitled 
to receive as compensation for the added rate, 
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SUPREME COURT OF MINNESOTA. 


ee 


SCHOENICH 
vs. 


AMERICAN INS. CO. ET At.* 


ARBITRATION—AWARD—NONRESIDENT REFEREE. 

Section 1645, Rev. Laws 1905, which provides that referees appointed to 
adjust losses under the Minnesota standard insurance policy must 
be residents of this state, is mandatory and jurisdictional, and a fail- 
ure to comply therewith renders the award void. Whether this pro- 
vision may be waived by accepting a referee with knowledge that he 
is a nonresident is not decided. The evidence sustains the finding 
that ——— had no knowledge that one of the referees selected 
by appellant was a nonresident. 

[For other cases, see Insurance, Cent. Dig. §§ 1430, 1727; Dec. Dig. §§ 
574, 665.] 


ADJUSTMENT OF LOSSES—REFEREES—HEARING. 


The referees selected to adjust a loss occurring under the Minnesota 
standard policy are not vested with absolute authority to make in- 
dependent investigation and base their award on the result thereof, 
but are required to give interested parties reasonable opportunity to 
present evidence bearing on the case. The failure to grant such 
opportunity, unless waived, may vitiate the award. 


[For other cases, see Insurance, Cent. Dig. § 1427; Dec. Dig. § 572.] 


Appeal from District Court, Winona County; Arthur W. 
Snow, Judge. 

Action by Agnes Schoenich against the American Insurance 
Company and others. Findings for plaintiff. From an order 
denying a new trial, defendants appeal. Affirmed. 


M. H. BouTre.Le and N. H. Cuase, for Appellants. 
WEBBER & LEES, for Respondent. 


LEwIs, J. 

This action was brought to vacate and set aside the award of 
the referees appointed to adjust a loss by fire, and to recover on 
the policies. 

1. The trial court found that, an attempt to adjust the loss 
having failed appellant demanded that the amount be ascer- 
tained by referees, according to the provisions in the Minne- 
sota standard policy, and proposed to respondent three names 
from which to make a selection, and she chose Mr. James Leck. 
Respondent, in turn, submitted to appellants three names from 
“® Decision rendered, Jan. 7, 1910. 124 N. W. Rep.5. Syllabus by the Court. 
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which to make their selection, and they named H. W. Seidlitz. 
These two were residents of Minnesota, and they selected as 
the third referee A. H. Mitchell, a resident of Wisconsin. Mr. 
Mitchell was selected without consulting with respondent, or 
any one acting on her behalf, and without her consent, directly 
or indirectly, and she had no knowledge or notice of the fact of 
his nonresidence until after the making of the award. The 
court further found that she was not guilty of any negligence in 
not ascertaining that he was a nonresident. Appellants attack 
this finding upon the ground that the evidence clearly shows 
that respondent either had actual knowledge, or was in posses- 
sion of such knowledge as required her to make inquiry, as to 
Mr. Mitchell’s residence, and, not having done so, she must be 
held to have waived the objection. 

The statute (section 1645, Rev. Laws 1905) reads: “No per- 
son shall be a qualified referee who is not a resident of the 
state, disinterested and willing to act.” This statute is manda- 
tory and jurisdictional, and a failure to comply with it renders 
the award void. Barney vs. Flower, 27 Minn. 403, 7 N. W. 823; 
Franklin Co. vs. Pratt, 101 Mass. 359; Burkland vs. Johnson, 
50 Neb. 858, 70 N. W. 388. Whether this requirement may be 
waived is not necessary to determine in this case, for the record 
fails to show that respondent had knowledge of the fact. Ap- 
pellants did not produce any direct evidence to that effect, but 
contend that under the circumstances it was her duty to make 
inquiry. ‘True, both respondent and her counsel had oppor- 
tunity to make the inquiry; but they were warranted in asgum- 
ing that the two referees had proceeded in accordance with the . 
law, and that Mr. Mitchell was a resident of the state. We dis- 
cover nothing in the record to put them upon inquiry, or to 
challenge their good faith in accepting him as a legally quali- 
fied referee. 

2. The court found that the three referees, after qualifying, 
examined the premises, took measurements, and made esti- 
mates of the quantities of material and labor necessary to re- 
store the same to their previous condition. In this work they 
spent several hours during a day, and in the evening of the 
same day went to a hotel and conferred by themselves, and ar- 
rived at the conclusion that the damage amounted to $1,744.51, 
and signed an award accordingly. They gave respondent no 
notice of any time or place where she might appear before them 


and offer evidence as to the extent of her damages. Respond- 
Vou, XXXIX.—23. 
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ent made no formal request for an opportunity to present evi- 
dence, but was ready and would have offered it had an oppor- 
tunity been given her, 


Appellants submit that, having knowledge that the referees 
were working on the case, it was respondent’s duty to make a 
formal demand, or request, for an opportunity to submit evi- 
dence. If the parties have reasonable opportunity to present 
evidence, and do not avail themselves of it, and permit the ref- 
erees to proceed and complete the award, such conduct will be 
considered a waiver. What constitutes a waiver depends on 
the circumstances of each particular case, and a general rule 
cannot well be formulated. In this case it is unnecessary to de- 
termine what was the effect of the failure to give respondent 
notice, and we deem it sufficient to state the law generally appli- 
cable to the subject. Referees appointed under the Minnesota 
standard policy are a quasi court. They must be disinterested, 
and determine the matters before them upon proper evidence. 
They are not vested with absolute authority to make independ- 
ent inquiry and investigation, and base their judgment on the 
result of such examination. It is the purpose of the statute to 
give the parties interested reasonable opportunity to present 
evidence. Produce Refrigerating Co. vs. Norwich Union Fire 
Ins. Soc., 91 Minn. 210, 97 N. W. 875, 98 N. W. 100; Redner 
vs. N. Y. Fire Ins. Co., 92 Minn. 306, 99 N. W. 886. 

Affirmed. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The standard policy of Minnesota is, except in a few minor points, 
a copy of that of Massachusetts. In both the arbitrators are desig- 
nated referees. No particular modification of their functions or powers 
is implied in the term. The words are legally of similar import. The 
word “arbitrator” comes from the arbitrary powers with which they 
were assumed to be vested. These powers, however (whether acting 
under the appointment of the court, as in the case of common law or 
statutory references, or as in the case of the insurance policy, under 
voluntary selection), have generally been confined to the determinatioir 
of questions of fact, not ousting the jurisdiction 6f the courts as to any 
questions of legal liability which may arise. Their findings as to facts, 
too, if their duties appear to have been properl t performed, are usually 
accepted as conclusive by the courts. Apart from any statutory provi- 
sion, the position of an arbitrator has been generally recognized as in 
a sense quasi judicial. He must be impartial and judicial and his find- 
ings must be based on proper evidence. But he is not confined to strictly 
legal rules of evidence or methods of procedure. In a sense he is an 
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expert, entitled to adopt such reasonable methods as may seem proper 
for the determination of the facts. 

There does not appear to be anything in the statutes of Minnesota 
to modify the common law doctrine as to arbitrators, except the limita- 
tion of citizenship. The fact that the standard policy is a statutory form 
would not seem to affect his legal status. The extent to which an arbi- 
trator is obligated to hear evidence has never been definitely settled. 
Decisions on this point have usually rested on the question whether the 
evidence before him was sufficient for a satisfactory determination of 
the facts, and wide latitude has been allowed him in excluding such as 
he may deem needless for that purpose. As a general rule a refusal to 
hear evidence of a plaintiff as to his loss has been held to invalidate 
an award, and a mere failure to give him notice and an opportunity to 
be heard has been held to have a similar effect. Redner vs. Ins. Co., ga: 
Minn. 306; Canfield vs. Ins. Co., 55 Wis. 419; Stout vs. Ins. Co., 65 N. 
J. Eq. 506; Continental Ins. Co. vs. Garrett, 60 C. C. A. 395. Minnesota 
has specially emphasjzed the judicial character of the proceeding and. 
the obligation to hear evidence. Christianson vs. Ins. Soc., 84 Minn. 526.. 
But such obligation to hear testimony has usually been based on its, 
necessity for a correct determination. Kaiser vs. Ins. Co., 59 App. Div.. 
(N. Y.) 525; Phoenix Ins. Co. vs. Romers, 80 C. D. 633. 

Where no testimony was required in order to determine the facts, 
the courts have been disposed to treat its refusal as not fatal to the 
award. Thus in the case of Townsend vs. Ins. Co., 178 N. Y. 634, where 
the question was simply the value of a building which the appraisers were 
capable of estimating, a refusal to hear evidence was sustained. So in 
Michles vs. Ass’n, 129 Mich. 417, it appeared that the appraisers had 
abundant opportunity to determine the value of the property, and their 
failure to give the insured an opportunity to show certain facts regard- 
ing it was excused. The presumption in all cases is in favor of the 
validity of the award and, in the absence of gross mistake or miscon- 
duct, it is conclusive. 
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SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION, First DEPARTMENT. 


NATIONAL CONDUIT & CABLE CO. 
v8. 


COMMERCIAL UNION ASSUR. CO.* 


FIRE INSURANCE—LIABILITY OF INSURER. 


An insurance company issued a standard fire policy for $20,000. A par- 
tial loss araounting to —. occurred. At a time when the total in- 
surance cneamel te $400,000, the company wrote to the broker 
through whom the inenane was written requesting return of the 
policy for cancellation. The broker, before the loss, procured $15,000 
of insurance from other companies, and so informed the company. 
The new insurance had not been approved by insured at the time 
of the loss. The company’s notice of cancellation of the policy was 
received on the day a the loss, and thereafter insured approved the 
new insurance, which was paid. Held, that insured was entitled to 
recover from the company the pro ottional amount of the loss 
based on a valid existing lnvutance or $20,000, and not for $5,000, 
as the company was not entitled to any credit because of the new 
insurance except as to the total insurance in force; its notice of 
cancellation taking effect by its terms only at the end of five days 
after notice to the insured. 


[For other cases, see Insurance, Dec. Dig. § 504.] 


Appeal from Judgment on Report of Referee. 

Action by the National Conduit & Cable Company against 
the Commercial Union Assurance Company. From a judgment 
entered on the report of a referee dismissing the complaint on 
the merits, plaintiff appeals. Reversed, and judgment ordered 
for plaintiff. 


Argued before Ingraham, McLaughlin, Clarke, Houghton, 
and Scott, JJ. 


CLARENCE G. GaLstTon, for Appellant. 
BUTLER, NOTMAN, & MYNDERSE (Frederic B. Campbell, of 
counsel, and John F. Devlin, on the brief), for Respondent. 


CLARKE, J. 
The plaintiff is a domestic manufacturing corporation. Its 
plant is located at Hastings-on-Hudson, N. Y. The defend- 
ant, an insurance company, issued its policy, by which it in- 
sured the plaintiff against loss to its } property by fire for the 
” #% Decision rendered, Dec. 17, 1909. 120 N. ¥. Sup. 7 ee 
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term of one year from noon June 14, 1899, to June 14, 1900, in 
the sum of $20,000. The policy was a New York standard fire 
insurance policy to which was attached the 100 per cent coin- 
surance clause. On October 13, 1899, a fire occurred at the 
plaintiff's plant causing a partial loss in the sum of $69,857.68, 
At the time of the fire, the sound value of the property insured 
was $421,455.26, and the plaintiff had in various fire insurance 
companies policies aggregating $415,000. The loss was duly 
adjusted, and it was ascertained that the proportionate amount 
of loss payable by the defendant was the sum of $3,315.06, which 
the defendant has not paid, though it was given immediate no- 
tice of loss and was duly served with proof of loss on Novem- 
ber 29, 1899. All the insurance companies except the defendant 
have paid their proportionate shares of the plaintiff’s loss as 
adjusted. On October 13, 1899, plaintiff received from the de- 
fendant notice of its intention to cancel the policy in suit at the 
expiration of five days from October 12, 1899. On October 
18th defendant wrote to plaintiff :— 

“In accordance with cancellation notice, * * * your policy 
* * * was canceled at noon on October 17, 1899. All liability 
of this company ceased on the 17th inst. We herewith tender 
you the unearned premium.” 

On November 9, 1899, the defendant returned to plaintiff the 
sum of $39.50 as return premium upon the policy in suit as 
canceled on October 17, 1899. On February 3, 1900, the de- 
fendant tendered to the plaintiff the sum of $829.61, the full 
amount of proportionate loss payable by it under the policy in 
suit, and the plaintiff refused to accept the same. 

The defense interposed is: That on September 28, 1899, the 
defendant notified the plaintiff that it did not desire to continue 
the policy of insurance as written, and requested that the policy 
be returned to it canceled; that the plaintiff secured insurance 
from two other fire insurance companies for a total sum of 
$15,000 in part replacement of its policy of $20,000; that there- 
by the liability of the defendant upon the policy in suit was $5,- 
000; and that before the commencement of this action it had 
tendered to the plaintiff the sum of $829.61, the full amount of 
the proportionate loss payable by it with its interest. 

The plaintiff conducted its insurance through the firm of Pol- 
hemus Bros., regular insurance brokers in New York City. 
These brokers had instructions to keep an insurance of about 
$400,000 upon the property with a leeway of about $10,000. 
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The usual course of business between the plaintiff and Polhe- 
mus Bros. was that the latter, on behalf of plaintiff, would 
apply to the several insuring companies for policies. The com- 
panies, upon acceptance of the application, would deliver the 
policies to Polhemus Bros., who would deliver them to the 
plaintiff subject to its approval. If they were not satisfactory to 
the plaintiff, they were returned to Polhemus Bros. In the 
event of the cancellation of a policy, the unearned premium 
would be returned by the company to Polhemus Bros. by check 
to their order, and they in turn would credit the plaintiff with 
the amount upon the account in their books. On July Ist, prior 
to the fire, there was in effect insurance covering the plaintiff's 
property a total of $405,000, of which $5,000 expired in the 
fore part of that month. On August 1st and September 28th 
the amount of plaintiff’s insurance was exactly $400,000, in- 
cluding the policy in suit, which had been issued to, approved, 
accepted, and retained by the plaintiff. 

On September 28, 1899, the defendant wrote to Polhemus 
Bros. :— 

“Referring to our policy No. 4,345,448 in favor of the Na- 
tional Conduit & Cable Company, we are obliged to ask you 
to cancel same. After considering the matter further we feel 
the rate of thirty cents is too low. We would not care to en- 
tertain it at less than seventy-five cents and you would oblige 
us very much by returning the contract to this office canceled.” 

On October 12, 1899, Polhemus Bros. wrote to the defend- 
ant :— 

“Replying to your favor of the 28th ult., in reference to the 
cancellation of the above-named policy, would say that $15,000 
of this line has been replaced as follows: 25,598, Philadelphia 
Underwriters, $10,000; 535 Magdeburg, $5,000. The balance, 
$5,000, we believe has been accepted by an agent at Yonkers 
and are now waiting for the policy. We have written him again 
to-day for the same and as soon as we receive it we will deliver 
the policies and return yours at once. Trusting this will be sat- 
isfactory to you for the present, we remain.” 

On October 13th, the date of the fire, there was therefore 
outstanding insurance upon plaintiff’s property with these two 
new policies, $415,000. These two new policies had not at that 
time been submitted to, approved by, or delivered to the plain- 
tiff. It had in its possession the policy in suit, and had not 
been notified of any intention or desire to have it surrendered 
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or canceled, or that other policies be substituted therefor. The 
notice of cancellation within five days thereafter was received 
by the plaintiff on the day of the fire, and subsequently thereto 
the return premium was sent by the defendant calculated to 
October 17th, the date indicated for cancellation by it in its 
notice dated October 12th. Subsequently the plaintiff approved 
of the two policies in the Philadelphia Underwriters and the 
Magdeburg, and said companies thereafter paid on such policies 
their proportionate shares of the loss. 

The plaintiff claims that it was insured for the full amount 
of $415,000, and that it is entitled to recover from the defend- 
ant the proportional amount of the loss proved upon its uncan- 
celed and unsurrendered policy of $20,000. The defendant 
claims that it should receive credit upon its full amount of in- 
surance of $20,000 for the $15,000 of insurance in these two 
other companies, while it admits that it is liable for $5,000 upon 
its policy. 

I know of no principle at law or in equity which would per- 
mit of any such credit to be given to defendant upon its exist- 
ing contract obligation, because two other companies have as- 
sumed a contract obligation of $15,000 upon their part. The 
plaintiff had no knowledge at the time of any substitution of 
policies which would relieve in whole or in part the defendant 
from its contract obligation. Defendant had the right at any 
time before the fire, upon giving the required notice and the 
return of the proportional share of the premium, to cancel its 
contract and to end its obligation. It undertook to exercise 
such right, not at the time that it notified Polhemus Bros. that 
it desired to be relieved of its obligations, but on the 12th day 
of October, the day before the fire, when it was too late, and it 
did not then indicate a desire to reduce its obligation to $5,000 
because other insurance had been effected in other companies 
to the extent of $15,000, but served the five days’ notice of can- 
cellation of the full amount. It is no concern of the defendant 
that at the time of the fire these new policies had not been sub- 
mitted to and approved by the plaintiff or premiums paid there- 
on, nor is it in a position to claim that by the subsequent ac- 
ceptance of said policies the benefit thereof should accrue to it 
by the proportional lessening of its obligation. 

It is conceded that the sound value of the property insured 
was sufficient to warrant a total insurance of $415,000, and I do 
not see how the defendant can complain of the amount of insur- 
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ance carried by the plaintiff conceded to be proper and legal 
by the insurers to that extra amount. 

The defendant concedes its liability of a valid existing insur- 
ance to the amount of $5,000. Its liability could only be predi- 
cated upon a valid, existing, uncanceled, and unsurrendered 
policy of insurance. The only policy it had issued was for $20,- 
000, and if it was liable at all it must be upon insurance for that 
amount. Its request to Polhemus Bros. was not.to reduce the 
amount of its insurance, but for a surrender of its entire policy. 
It concedes that this letter did not constitute a cancellation of 
its policy because it admits its liability for $5,000, and it followed 
this letter by a formal notice of cancellation on the 12th of Oc- 
tober. How a formal written contract of insurance, under seal, 
can be reduced from $20,000 to $5,000 under the facts and cir- 
cumstances disclosed in this record, we are unable to perceive. 

We think the plaintiff was entitled to recover the propor- 
tional amount of his loss based upon a valid existing insurance 
from the defendant in the sum of $20,000, and that therefore the 
judgment appealed from should be reversed, and, as facts are 
sufficiently found in the referee’s decision, a judgment should 
be entered for plaintiff for the sum of $3,315.06, with interest, 
together with the costs and disbursements of this action. All 
concur. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The questions here involved have been frequently discussed by the 
courts and. the conclusions reached have not been in harmony. The 
brokers had continuous charge of the plaintiff’s insurance and, as such, 
might be considered his general agents authorized to accept notice of 
cancellation and to replace with other insurance. Snyder vs. Ins. Co, 
67 N. J. L. 7; Faukner vs. Assur. Co., 171 Mass. 349; Stone vs. Ins. Co., 
105 N. Y. 543. The question of such agency is usually one of fact, and 
in the noted case of Snyder, supra, it was so found, that the broker 
having charge of the insurance was the agent of insured with authority 
to accept notice of cancellation and to replace. The present case, how- 
ever, is distinguished by the further fact that such substituted insurance 
was subject to the approval of the insured. The effect of this limitation, 
according to the court, was to limit the agency of the broker to pro- 
curing such insurance as was necessary for the protection of the prop- 
erty, subject to approval. It would seem clear, however, that ratification 
by the insured would be effectual even after the loss, the substituted poli- 
cies being temporarily binding until the election of the insured. Larsen 
vs. Ins. Co., 208 Ill. 166. It seems to be conceded in the present case, at 
any rate, for the purpose of argument, that there was a valid acceptance 
of the substituted policies after the loss which made them binding. 
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Unfortunately the facts stated do not show the exact conditions 
under which the insured received notice of the substitution and accepted 
it. It would appear that at the time of loss and thereafter it continued 
to treat the original policy as binding and, upon being notified of the 
substituted policies, accepted them as so much additional insurance. The 
question arises whether, if properly notified of the fact that they were 
simply substitutions, it had the right to accept them on any other con- 
dition—whether the acceptance was not of itself a waiver pro tanto of 
its claim against the original policy. This again raises the question 
whether the companies furnishing these policies did not understand from 
the brokers that they were substitutes, and whether the insured was not 
bound by the action of its brokers. The aggregate amount of the insur- 
ance exceeded by some $5,000 that which, in a general way, the latter 
were authorized to procure. Suppose the original policies had covered 
the entire sound value of the property, would not the acceptance of the 
substitutes involve a relinquishment of the claim for an equal amount 
against the original policy? 

The situation was further cOmplicated by the failure to replace a 
portion of the original insurance, for which the company still remained 
liable without doubt, since the cancellation had not been perfected at 
the time of loss, and also by the fact that the substituted companies had 
admitted their liability by accepting the adjustment. The question is 
disposed of by the court as one where a company confessedly liable for 
at least a part of its insurance undertakes to place the balance of its 
liability under the terms of its contract upon other companies without 
the acquiescence of the insured. Still another feature of the case is that 
the insured accepted from the other companies their pro rata as fixed by 
the adjusters, which was presumptively different from the amounts to 
which the plaintiff would have been entitled on the basis of its claim. 
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COURT OF APPEALS OF GEORGIA. 


NORTH BRITISH & MERCANTILE INS. CO. 
vs. 


SPEER. (No. 2,268.)* 


REINSURANCE—ACTION. 

Actions at law in this state, on contracts, express or implied, should 
be brought “in the name of the party in whom the legal interest in 
such contracts is vested, and against the party who made it in per- 
son or by agent”. Civ. Code 1895, §4939. 


[For other cases, see Insurance, Dec. Dig. § 686.] 


Error from City Court of Americus ; C. R. Crisp, Judge. 

Action by C. O. Speer against the North British & Mercan- 
tile Insurance Company. Judgment for plaintiff. Defendant 
brings error. Reversed. 


SmitH, HAmMMonp & Situ, for Plaintiff in Error. 
W. M. Harper, for Defendant in Error. 


POWELL, J. 

The Eagle Fire Insurance Company of New York issued a 
policy to Speer covering his property. Later the Eagle Com- 
pany, desiring to retire from business, made a contract with 
the North British & Mercantile Insurance Company, whereby 
the latter company, in consideration of 70 per cent of the un- 
earned premiums of the former company, agreed to reinsure and 
indemnify it against claims for fire losses under the policies 
which had been issued by the Eagle Company prior thereto 
and which should be issued by it for a limited time in the future, 
and agreed to adjust fire claims with the policyholders as they 
should occur, and to pay them off. The plaintiff was not a 
party to this contract Later his property so insured was de- 
stroyed by fire, and he sued the North British & Mercantile 
Company, setting up the foregoing facts. The case comes here 
on the overruling of a demurrer to the petition. 

Only a technicality of pleading is involved im what we are 
here deciding. We do not pass on the merits. The defendant 
says that the plaintiff had no right to sue on the contract of re- 
insurance. We think that the point is well taken, irrespective 

*% Decision rendered, Jan. 20,1910. 668. E. Rep. 815. Syllabus by the Court. 





Fire.] North British & Merc. Ins. Co. vs. Speer. 369 


of whether the plaintiff has any beneficial interest in the con- 
tract of reinsurance or not. Civ. Code 1895, § 4939, provides: 
“As a general rule, the action on a contract, whether express 
or implied, or whether by parol or under seal, or of record, 
must be brought in the name of the party in whom the legal 
interest in such contract is vested, and against the party who 
made it in person or by agent.” When A. makes a contract 
with B. for the benefit of C., or when C., is equitably or justly 
entitled to claim the benefit of a contract made by A. with B., 
C.’s right is to sue in the name of A., as nominal plaintiff suing 
for the use of C. In such cases C. has the right to use A.’s 
name, even without the latter’s consent. Fain vs. Garthright, 
5 Ga. 6; Calhoun vs. Tullass, 35 Ga. 119 (2) 124; Kennedy vs. 
Gelders, 7 Ga. App. ——, 66 S. E. 620.. If this plaintiff stands 
in any such relation to the contract of reinsurance as to be 
legally considered as having a beneficial interest therein (a point 
not now decided), it will be necessary for an amendment to be 
made, making the Eagle Insurance Company party plaintiff, 
before the action can proceed in the court of law in which it has 
been instituted. Civ. Code 1895, § 5105; Estes vs. Thompson, 
90 Ga. 698, 17 S. E. 98. Many states allow such actions to be 
brought directly; Georgia does not. Empire State Ins. Co. vs. 
Collins, 54 Ga. 376. 
Judgment reversed. 
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COURT OF APPEALS OF GEORGIA. 


JALONICK 
ve. 


GREENE COUNTY OIL CO. (No. 2,009.)* 


RIGHT TO DO BUSINESS—NECESSITY OF LICENSE—VALID- 
ITY OF CONTRACT—COLLECTION OF PREMIUMS. 


No insurance company, domestic or foreign, and no individuals or asso- 
ciation of individuals, can legally transact any business of insurance 
of any kind or description in the state without first procuring from 
the Insurance Commissioner the license required to carry on such 
business in this state; and no contract of insurance on property 
situated in this state, no matter whether the transaction of insurance 
is made in this state or elsewhere, is enforceable in this state, unless 
thé insurer, when the policy was written, was duly licensed to do 
business in this state. Premiums alleged to be due on such unau- 
thorized policy contracts are not collectible in the courts of this 
state. 


[For other cases, see Insurance, Cent. Dig. § 5; Dec. Dig. § 5.] 


Error from Superior Court, Greene County; D. W. Meadow, 
Judge. 

Action by I. Jalonick against the Greene County Oil Com- 
pany. Judgment for defendant, and plaintiff brings error. Af- 
firmed. 

Jalonick, manager, doing business under the name of the 
Cotton Seed Oil Millers’ Insurance Bureau, brought suit 
against the “Greene County Oil Company” for $250 claimed as 
a premium for a policy of fire insurance for $11,000, written by 
the Cotton Seed Oil Millers’ Insurance Bureau, and covering 
the property of the defendant. The defense relied upon was 
that the plaintiff was not authorized to transact any insurance 
business in this state, as neither the plaintiff nor the Cotton 
Seed Oil Millers’ Insurance Bureau had procured from the In- 
surance Commissioner of this state a license to transact such 
business, as required by law, and therefore the policy issued to 
the defendant was worthless. At the conclusion of the evidence 
the court directed a verdict for the defendant, and the plaintiff 
excepted. 

The undisputed evidence shows that the plaintiff was the 
manager of the Cotton Seed Oil Millers’ Insurance Bureau; that 
the Bureau was not incorporated, and was located in Texas, and 
“} Decision rendered, Jan. 20,1910. 668. E. Rep. 816. Syllabus bythe Court. 
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was denominated by its manager as “a mutual insurance com- 
pany composed entirely of cotton seed oil mills; and its aim 
was to furnish its members with insurance at absolute cost”. 
The defendant, by a written contract, became a member of the 
Bureau, and the policy of insurance was issued, covering its 
property located in Greene County, Ga., and the defendant made 
a written agreement to pay the $250 as premium. The policy 
was written in the state of Texas, and sent through the mail to 
the defendant in Georgia. Neither Jalonick as manager, nor 
the Cotton Seed Oil Millers’ Insurance Bureau, had any license 
from the Insurance Commissioner of Georgia to transact insur- 
ance of any character in the state of Georgia. 


PARK & Park, for Plaintiff in Error. 
SAMUEL H. S1s.ey, for Defendant in Error. 


Hii, C. J. (after stating the facts as above). 

The act of 1887 (Acts 1887, p. 114), embodied in section 2032 
of the Civil Code of 1895, is as follows: “It shall not be 
lawful for any insurance company chartered by this state 
or other states or foreign government to transact any 
business of insurance in this state without first pro- 
curing a license from the Insurance Commissioner.” 
The Supreme Court, in Fort vs. State, 92 Ga. 8, 18 S. 
E. 14, 23 L. R. A. 86, having held that this law only included 
chartered insurance companies, the Legislature in 1893 passed 
an act which provided that “all laws regulating the business of 
insurance in this state by companies are applicable to individuals, 
associations and corporations in like business” (Acts 1893, p. 
81; Civ. Code 1895, § 2071). It is insisted that the insurance 
policy in question was a Texas contract, and therefore it was 
not necessary to procure a license in Georgia, and it is also 
claimed that the plaintiff acted as a broker for the members of 
the Insurance Bureau, and that under section 2072 of the Civil 
Code of 1895 the insurer was not required to have a license. 

Neither one of these positions is sound or tenable under the 
statutes of this state. Sections 2054 and 2055 of the Civil Code 
of 1895 make it a penal offense for any person to solicit insur- 
ance in this state in behalf of any insurance company, in this 
state or elsewhere, unless such company has received a certifi- 
cate of authority from the Insurance Commissioner of the state, 
and section 2072, supra, prohibits any person owning property 
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in this state from procuring a policy of insurance from any in- 
surance broker, unless such broker has been “duly licensed”, 
We hold that under the law of this state no insurance company, 
domestic or foreign, chartered or unchartered, and no individual 
or association of individuals, can legally transact any insurance 
business of any kind or character within the state without first 
having procured the license required to carry on such business 
from the Insurance Commissioner of this state. The policy of 
our law is to protect our citizens from irresponsible companies 
and associations of individuals, “against insurance which does 
not insure”, and to that end it requires certain prerequisites to 
the doing of any insurance business in this state. Plaintiff has 
not complied with any of these prerequisites, and immunity is 
claimed because the contract of insurance was made in Texas. 
It cannot be supposed that the purpose of the law was to pre- 
vent the act of making the contract in this state. The object is 
to protect the people of this state against irresponsible compa- 
nies or individuals, and to prevent all unauthorized companies 
or individuals from writing insurance on property in this state, 
or from transacting any sort of insurance business in this state. 
No court of this state will lend its aid to coerce payment of a 


premium alleged to be due on a policy issued admittedly with- 
out a compliance with our law regulating insurance business. 
Murray vs. Williams, 121 Ga. 63, 48 S. E. 686; Cowan vs. Lon- 
don Assur. Corp., 73 Miss. 321, 19 South. 298, 55 Am. St. Rep. 
535. The evidence demanded the verdict for the defendant as 
directed. 

Judgment affirmed. 
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SUPREME COURT OF APPEALS OF VIRGINIA. 


HOUFF & HOLLER 
v8. 


GERMAN AMERICAN INS. CO.* 


IRON-SAFE CLAUSE—COMPLIANCE. 


Under an iron-safe clause requiring the keeping of a complete itemized 
inventory, the insurer has a right to such a compliance with its terms 
as will inform him fairly as to the stock carried by the insured, and, 
in case of loss, as to the stock burned and the fair cash value thereof. 


[For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. 335.] 
IRON-SAFE CLAUSE—MAKING INVENTORY. 


A summary stating merely the value of each line of goods, as shown by 
general footings of an itemized inventory taken by the insured but 
not preserved, is not a “complete itemized inventory” required by an 
iron-safe clause. 


[For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. 335.] 
IRON-SAFE CLAUSE—KEEPING BOOKS. 


Insured, a mercantile firm, who kept invoices showing all purchases, but 
kept no record of daily sales, except credit sales, deposited in a 
bank all moneys collected from accounts and cash sales, but their 
bank book did not discriminate between deposits made by the firm 
and those made by one of them in his individual capacity. Held, 
that such book was not a substantial compliance with an iron-safe 
clause requiring the insured to keep a set of books which shall clearly 
present a complete record of sales for cash or credit. 


[For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. 335.] 


Error to Circuit Court, Augusta County. 
Action by Houff & Holler against the German American In- 


surance Company. From a judgment for defendant, plaintiffs 
bring error. Affirmed. 


Curry & Curry and R. S. Kerr, for Plaintiffs in Error. 

HANCKEL & HANCKEL, A. C. GorDoN, and Jos. A. _Gtas- 
cow, for Defendant in Error. 

KEITH, P. 

The appellants brought suit in the Circuit Court of Augusta 
County against the German American Insurance Company to 
recover the amount of a fire insurance policy for $1,000. The 
case went to a jury, which gave a verdict for the plaintiffs for 
the full amounf? of the policy, which upon motion of the defend- 
ant was set aside, and at a subsequent trial there was a verdict 
and judgment for the defendant. 
" ¥ Decision rendered, Jan. 13,1910. 66S.E.Rep.831........|.\_\.|.. 
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With respect to the second trial no error is assigned, so that 
we have only to consider the bills of exception taken to the 
rulings of the court upon the first trial, and to determine 
whether or not the court erred in setting aside the first verdict. 

Upon the first trial there was evidence which proved, or 
tended to prove, that in the year 1907 the plaintiffs conducted a 
general mercantile business in the county of Augusta, and that 
on the 2d of February of that year the German American In- 
surance Company issued a fire insurance policy for $1,000 on 
their stock of goods; that at that time the plaintiffs already 
held two policies on their stock, one for $1,500, issued to them 
by the Hartford Insurance Company, and the other for the 
same amount, issued by the London Mutual. Taylor & Perry, 
of Staunton, Va., were the general agents of the German 
American Insurance Company; and by letter dated the Ist of 
February, 1907, plaintiffs applied to them for insurance, which 
was issued on the next day, and at the time this application was 
made to them as agents they were asked to come and examine 
the stock of goods plaintiffs then had on hand in their store. 
They did not, however, examine the stock until the latter part 
of September, 1907, and on the night of the 6th of November 
of the same year the entire stock of goods, estimated to be of 
the value of $5,455.18, was completely destroved by fire. 

The examination of the stock above referred to was made 
by William J. Perry, the active member of the firm of Taylor 
& Perry. Plaintiffs had taken an inventory of their stock on 
January 7, 1907, which showed that at that time it was of the 
value of $5,455.18, and this inventory and the books and files 
showing a complete record of their business from the date of 
the inventory to that time were shown to Mr. Perry and care- 
fully examined by him, and, after having looked into and in- 
vestigated everything, he expressed himself as perfectly satis- 
fied, ahd, in fact, was so well satisfied that he told plaintiffs that 
they did not have sufficient insurance to cover their stock, and 
urged them to take out more insurance in his company. The 
company, after it had received notice of the character of rec- 
ords that plaintiffs had and kept of their business, through their 
general agents, Taylor & Perry, made no objection whatevei 
to their inventory or to the mode of keeping théir records, and 
in effect, gave them to understand that the company was per- 
fectly satisfied, and petitioners relying upon this assurance of 
the company’s agents, and upon the fact that they: were ‘not 
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asked to change their mode of keeping records after full notice, 
plaintiffs in no way changed their mode of bookkeeping, and 
their entire stock of goods was consumed by fire on the 6th 
day of the following November, and plaintiffs never received 
any intimation of any objection to the character of their records 
and to their manner of keeping the same until some days after 
the fire. 

These are such of the facts which the evidence of plaintiffs 
tended to prove as we deem material to the questions which 
we shall discuss, and upon which our judgment will. depend. 

The defendant relied for its defense upon the following 
clauses of the policy :— 

“(1) The assured will take a complete itemized inventory of 
stock on hand at least once in each calendar year, and unless 
such inventory has been taken within twelve calendar months 
prior to the date of this policy, one shall be taken in detail 
within thirty days of issuance of this policy, or this policy shall 
be null and void from such date, and upon demand of the as- 
sured the unearned premium from such date shall be returned. 

“(2) The assured will keep a set of books, which shall clearly 
and plainly present a complete record of business transacted, in- 
cluding all purchases, sales and shipments both for cash and 
credit, from date of inventory as provided for in first section 
of this clause, and during the continuance of this policy. 

‘“(3) The assured will keep such books and inventory, and 
also the last preceding inventory, if such has been taken, se- 
curely locked in a fireproof safe at night, and at all times when 
the building mentioned in this policy is not actually open for 
business; or, failing in this, the assured will keep such bodks: 
and inventories in some place not exposed to a fire which would 
destroy the aforesaid building. 

“In the event of failure to produce such set of books and in- 
ventories for the inspection of this company, this policy shall 
become null and void, and such failure shall constitute a per- 
petual bar to any recovery thereon.” 

There was evidence tending to show that an inventory of the 
stock on hand was taken on the 7th of January, 1907, as follows: 
“Shoes, 1,200 prs., cost $1,800.00; gloves, 70 prs., $70.00; dry 
goods and notions, $1,400.50; groceries, tobacco, cigars, and 
drugs, $1,635.35; crockery, queensware, agateware, $250.00; 
tinware, $68.00; paint and oils, $71,00; hats, $174.50; stove 


fixtures, scales, $60.00; showcase, oil cans, &c., $40.00; 
VOL. XXXIX.—24. 





376 Insurance Law Journal Vol. 39. —_[Mar., 1910. 


produce, eggs, chickens, ginseng, furs, walnut kernels, $98.00” 
—the total aggregating $5,662.35. 

It is conceded that this inventory is not such an one as a 
skilled bookkeeper, or careful, painstaking business man, would 
have taken; but it is contended that all that is necessary and 
all that the law requires is that the amount of stock on hand 
could be ascertained and understood from the inventory by any 
one with reasonable intelligence, and that a strictly literal com- 
pliance with what is known as the “iron-safe clause” of the 
policy is not necessary, that the test is simply whether or not 
a man of ordinary intelligence would be able from the inventory 
to say what amount of stock petitioners had on hand at the 
time of the inventory—citing in support of these views North 
British & Mer. Ins. Co. vs. Edmonson, 104 Va. 486, 52 S. E. 350. 

It is also conceded that the plaintiffs did not keep a record of 
daily sales; but it is claimed that their bank book, which was. 
exhibited as evidence, showed the cash sales which they had 
made from the date of the inventory until the happening of the 
fire; that plaintiffs kept a record of all their credit sales, which 
appear in the ledger; that, while plaintiffs did not enter upon 
the ledger the purchases they made, they kept invoices show- 
ing all the purchases, instead of keeping a ledger for that pur- 
pose; and that, while these invoices were destroyed, they were 
duplicated and from these records the stock on hand at the date 
of the fire was ascertained to be $5,455.18. 

There was evidence, on the other hand, to show that the bank 
account did not discriminate between deposits made by the firm 
of Houff & Holler on account of their mercantile transactions 
and those made by the individual members of the firm in their 
private capacity; and, with respect to the failure to keep ac- 
curate books of accounts conforming strictly to the terms of 
their covenant, plaintiffs again rely upon the case above cited 
of North British & Mer. Ins. Co. vs. Edmonson where it is said: 
“The covenant and agreement to keep a set of books showing 
a complete record of business transacted, including all pur- 
chases and sales both for cash and credit, together with the last 
inventory of the business should not be interpreted to mean 
such books as would be kept by an expert bookkeeper or ac- 
countant in a large business house in a great city. That pro- 
vision is satisfied if the books kept were such as would fairly 
show a man of ordinary intelligence all the purchases and sales 
both for cash and credit.” 
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This statement of the tendency of the evidence is sufficient 
for the purpose of determining whether or not the jury were 
properly instructed upon the first trial. 

On behalf of the plaintiffs the court told the jury among 
other things, (8) “that if they believe from the evidence in this 
case that an inventory, substantially in accordance with the 
requirements of the policy, was made out by the plaintiffs with- 
in the time prescribed by the terms of the policy sued on, that 
then this was a compliance on the part of the plaintiffs with the 
requirements on their part to make an inventory provided for 
in the policy; and the defense that the plaintiffs did not make 
such inventory provided for in the policy cannot be considered 
by the jury”; and (4) “that if they believe from the evidence in 
this case that the defendant company waived any of the require- 
ments or conditions of the policy sued on, then the jury are in- 
structed that such a waiver is equivalent to the performance by 
the plaintiffs of such requirements or conditions as the jury may 
believe from the evidence were so waived, and they are in- 
structed that this waiver may have been made expressly or im- 
pliedly”. ¢ 

In the case of Phoenix Ins. Co. vs. Sherman, 66 S. E. 81, a 
clause in a policy similar to the one under consideration was 
before this court. The inventory there relied upon was in al- 
most every particular similar to that in this case and this court 
held that: “There is nothing unreasonable in the requirements 
of the ‘iron-safe clause’ found in every policy of insurance is- 
sued on a shifting stock of merchandise. Under that clause, 
the insurer has a right to such a compliance with its terms as 
will inform him during the life of the policy, fairly and intelli- 
gently, as to the stock of merchandise carried by the insured, and, 
in case of loss by fire, as to the stock of merchandise burned 
and the fair cash value thereof; and it is no hardship upon the 
insured to comply with this requirement of his policy. Any 
other rule would open wide the doors for the perpetration of 
frauds and the grossest impositions upon insurers.” And 
after a discussion of many authorities it was held that the inven- 
tory was not a sufficient compliance with the covenants con- 
tained in the policy. That is a well-considered case, and cor- 
rectly states our view of the law. 

It is apparent from the petition, the record, and the briefs of 
counsel for plaintiffs in error that their chief reliance is upon 
the conduct of the agents of the insurance company when an 
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examination was made of the stock of goods in September, 
1907, and the company, through its agents, as is contended by 
plaintiffs in error, was made aware of the condition and amount 
of stock, and the manner in which the business was conducted; 
and this knowledge and acquiescence it is claimed constituted a 
waiver of the requirements and conditions of the policy sued 
upon, and are equivalent to their performance. 

Withoyt undertaking to determine whether or not the cir- 
cumstances relied upon by plaintiffs in error constitute an es- 
toppel upon the company to rely upon the clause in the policy 
which has been quoted, or as a waiver, either express or im- 
plied, of the requirements and conditions of that clause, without 
even undertaking to say whether or not the circumstances re- 
lied upon tended to support the claim of waiver or estoppel; 
but assuming for our present purposes that the evidence had 
such tendency and that the conditions could have been waived 
by the agents of the company, notwithstanding the provision of 
the policy that no agent should have power to waive any of its 
provisions or conditions, unless such waiver be written upon or 
attached to the policy, we shall proceed to the consideration of 
two instructions asked for on behalf of the defendant in error. 

“The court instructs the jury that if they believe from the 
evidence the plaintiffs in this case adopted the following method 
of taking an inventory—that is, they took upon a piece of paper 
an itemized statement of all of each line of goods in their stock, 
and that they then footed up the value of said items, and that 
the footings so obtained and compiled they now present as their 
inventory and that they did not preserve the pieces of paper 
on which the items and their values were recorded but only 
preserved the general footings of each line of goods in their 
stock—then the court instructs the jury that this alleged inven- 
tory, based upon said footings, is not a complete itemized in- 
ventory of the stock of goods on hand and provided for in the 
policy sued upon.” 

This instruction, we think, is a correct statement of the law 
as declared by this court in Phoenix Ins. Co. vs. Sherman, supra. 
The court refused to give it in this form, however, but added 
thereto, after the word “footings” toward the close of the in- 
struction, the words, “is a matter for the jury to consider 
whether or’, so as to make the concluding clause of that sen- 
tence read, “then the court instructs the jury that this alleged 
inventory, based upon said footings, is a matter for the jury to 
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consider whether or not a complete itemized inventory of the 
stock of goods on hand and provided for in the policy sued 
upon”. 

Here was a hypothetical case stated. All of the facts upon 
which it was conditioned were set out, and the court was asked 
to tell the jury what was the law upon the facts as stated. If 
the court had refused that instruction as asked for, because in 
its opinion it was erroneous in having omitted all reference to 
the waiver contended for by plaintiffs in error, such refusal 
might or might not have been proper according as we deter- 
mined whether or not there was sufficient evidence of waiver 
to justify an instruction from the court with respect to it; but 
the court did not reject it for that or for any other reason. 
Taking the hypothetical case, as it had been stated to the court 
by the defendant in error, the court declined to express to the 
jury its opinion as to the law arising upon those facts and by 
its interpolation left the question of law upon which the opinion 
of the court had been asked to the decision of the jury. In this 
ruling of the Circuit Court we think there was error. 

Defendant in error asked the court further to instruct the 
jury that “if they believe from the evidence the plaintiffs adopted 
the following method of keeping such books, as they claimed to 
have kept, to show sales made by them for cash or credit—that 
is, they deposited in the bank to their credit all money collected 
during the existence of the policy, whether from accounts that 
were made for goods sold prior to the alleged inventory, or for 
goods sold for cash thereafter, and also deposited along with 
said sums to their credit in the same account moneys collected 
by Joseph W. Houff, one of the plaintiffs, from his farm, and 
also from a separate business in which he was interested, as a 
butcher, and also moneys collected by him in his business as 
postmaster, and also deposited in said account moneys that 
were left with him by individuals who desired the plaintiffs to 
give them a check for their uses—then said bank book does 
not constitute a book showing clearly and plainly a complete 
record of all sales and shipments, both for cash and credit, as is 
provided for in the policy sued upon in this case, and the pro- 
duction of such book did not constitute a substantial compli- 
ance With the terms of the policy.” 

But the court refused to give the instruction‘in the form 
above set out but modified and gave it in the following words: 
“The court instructs the jury that if they believe from the evi- 
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dence the plaintiffs adopted the following method of keeping 
such books, as they claimed to have kept, to show sales made 
by them for cash or credit—that is, they deposited in the bank 
to their credit all money collected during the existence of the 
policy whether from accounts that were made for goods sold 
prior to the alleged inventory, or from goods sold for cash 
thereafter, and also deposited along with said sums to their 
credit in the same account moneys collected by Joseph W. 
Houff, one of the plaintiffs, from his farm, and also from a 
separate business in which he was interested as a butcher, and 
also moneys collected by him in his business as postmaster, and 
also deposited in said account moneys that were left with them 
by individuals who desired the plaintiffs to give them a check 
for their uses—it is for the consideration of the jury as to 
whether said bank book does constitute a book showing clearly 
and plainly a complete record of all sales and shipments, both 
for cash and credit as is provided for in the policy sued upon in 
ihis case, and the production of such book did or did not con- 
stitute a substantial compliance with the terms of the policy.” 

For the reasons given in the consideration of the modification 
of instruction No, 2, we are of opinion that the modification of 
instruction No 3 was also erroneous. 

Upon the whole case, we are of opinion that there was error 
in the first trial which rendered it proper for the Circuit Court 
te set aside the verdict and judgment then rendered, and that, 
as there was no error in its judgment on the second trial, it 
must be affirmed. 

Affirmed. 





Fire. ] Hartford Fire Ins. Co. vs. Hollis. 381 


SUPREME COURT OF FLORIDA. 


Division A. 


HARTFORD FIRE INS. CO. 
v8. 


HOLLIS.* 


SALE OF PROPERTY UNDER FORECLOSURE — AVOIDANCE 
OF POLICY. 


A clause in a fire insurance policy, providing that “this entire policy, un- 
less otherwise provided by agreement indorsed hereon or added 
hereto, shall be void * * * if with the knowledge of the insured, 
foreclosure proceedings be commenced or notice given of sale of 
any property covered by this policy by virtue of any mortgage or 
trust deed”, is a wise and proper safeguard to the insurer against 
the greatly increased risk consequent upon the circumstances pro- 
vided against therein. This is likewise true of the customary clause 
in insurance policies, “or if the hazard be increased by any means 
within the control or knowledge of the insured”. In an action upon 
such policy the insurer is entitled to base its defense upon a failure 
to comply with such provisions. 


{For other cases, see Insurance, Cent. Dig. § 842; Dec. Dig. §§ 328, 333.] 


DEMURRER TO PLEA—SUFFICIENCY. 


In an action upon a fire insurance policy containing the customary pro- 
visions in such policies as to the institution of foreclosure proceed- 
ings and increased hazard, when such policy, which is attached to 
the declaration and made a part thereof, shows that it is a combina- 
tion policy issued for a single stated consideration, whereby the 
defendant company agreed and undertook to insure the plaintiff 
against loss or damage by fire to the amount of $1,250, of which 
$1,000 was placed upon the stock of merchandise “while contained” 
in the described building, and the other $250 was placed upon such 
building “while occupied as a general merchandise store”, it is error 
to sustain a demurrer to pleas which aver the institution and pend- 
ency of foreclosure proceedings upon such building with the knowl- 
edge of the insured, and the failure of the plaintiff to comply with 
the provisions of the policy relating thereto, especially when the 
grounds of the demurrer fail to specifically point out wherein such 
pleas are defective in substance. 


[For other cases, see Insurance, Dec. Dig. § 642.] 


IRON-SAFE CLAUSE. 


What is commonly known as the “iron-safe clause” usually found in fire 
insurance policies has been held by this court to be a valid provi- 
sion, and the defendant company, in an action brought against it 
upon such policy, is entitled to base its defense thereto upon the fail- 
ure of the plaintiff to comply with such provision. 


[For other cases, see Insurance, Cent. Dig? § 853; Dec. Dig. § 335.] 


Error to Circuit Court, Jackson County; J. E. Wolfe, Judge. 
sipistecndieamesataimeiiiae coms damenee tera ee 
* Decision rendered, Dec. 21,1909. 50 South. Rep. 985. Syllabus by the Court. 
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Action by J. M. Hollis against the Hartford Fire Insurance 
Company. Judgment for plaintiff, and defendant brings error. 
Reversed. 


CockRELL & CocKRELL, for Plaintiff in Error 
Price & Watson, for Defendant in Error. 


SHACKLEFORD, J. 

A judgment is brought here for review which the defendant 
in error as plaintiff in the court below recovered against the 
plaintiff in error as defendant upon a fire insurance policy. The 
declaration substantially follows the statutory form in such ac- 
tions, and a copy of the policy is attached thereto. Six pleas 
were filed as follows :— 

“(1) The building described in said declaration was located 
on and was a part of certain real estate which was granted to 
the plaintiff by one John W. Sketo under whom plaintiff claimed 
title, and, while so owned by said Sketo, said Sketo gave a 
mortgage thereon, to wit, two mortgages to Covington & Co. 
and one mortgage to F. M. Hawkins, upon which foreclosure 
proceedings were commenced and duly prosecuted to a judicial 
sale of said property on the 6th day of January, A. D. 1908, the 
day following the night when said building was destroyed by 
fire. Said foreclosure proceedings were so commenced and 
prosecuted in the said Circuit Court on the chancery side, with 
the knowledge of the plaintiff, and notice was given of the sale 
of said land including said building by virtue of said mortgage, 
to wit, each and every the three mortgages aforementioned, and 
in pursuance of the final decree of said court ascertaining due by 
said mortgagor to said mortgagees a large sum in the aggre- 
gate, to wit, $2,400, and directing the said sale by a master 
appointed for the purpose, and said notice of sale was so given 
by said master for the usual period to wit, thirty days, as di- 
rected in said decree, and for such period said notice was pub- 
lished in a newspaper published in said county, and said notice 
contained a description of said land whereof said building was 
a part and gave the title of the case and the day of sale as afore- 
said, and the place of sale therein given was at the county site 
of said county, to wit, at the court house door, and during said 
period long prior to said sale the plaintiff saw said notice, and 
knew that said property was to be sold on the first Monday in 
January, A. D. 1908, and said real estate was so sold on said 
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day by said master, but the night before, as aforesaid, said build- 
ing was destroyed by fire. There was no agreement indorsed 
on or added to said policy with reference to said foreclosure or 
to said notice of sale. 

“(2) And for a second plea the defendant says that notice of 
sale was given of property covered by the said policy, to wit, 
said building, by virtue of a mortgage thereon, that said notice 
was by publication in a newspaper published in said county and 
pending the same and long before the sale day was known to 
the plaintiff, and said fire occurred the night before the day for 
sale fixed in said notice, and that there was no agreement in- 
dorsed on or added to said policy with reference to said fore- 
closure or to said notice of sale. 

“(3) And for a third plea the defendant says that the alleged 
contract declared on called a policy contains the provision, 
‘This entire policy, unless otherwise provided by agreement in- 
dorsed hereon or added hereto, shall be void * * * if the 
hazard be increased by any means within the knowledge or 
control of the insured’; that after the issuance of the policy 
declared on, and prior to the alleged fire, Covington & Co. 
and F. M. Hawkins procured a decree in a foreclosure suit 
against one John W. Sketo, which decree ascertained a large 
sum, to wit, $2,400, due said mortgagees, and said decree di- 
rected the sale of said land by a master appointed for the pur- 
pose, and said notice of sale was given by said master for the 
- usual period, to wit, thirty days, as directed in said decree, and 
for such period such notice was published in a newspaper pub- 
lished in said county, and said notice contained a description of 
said land whereof said building was a part, and gave the title 
of the case and the day of the sale as aforesaid, and the place 
of sale therein given was at the county site of said county to 
wit, at the courthouse door, and during said period long prior 
to said sale the plaintiff saw said notice and knew that said 
property was to be sold on the first Monday of January, A. D. 
1908, and said real estate was so sold on said day by said mas- 
ter, but the night before, as aforesaid, said building was de- 
stroyed by fire. The procurement of this decree and the adver- 
tisement of the sale of property covered by the policy sued on 
increased the hazard, and there was no agreement indorsed on 
or added to said policy otherwise providing with reference to 
increasing the hazard. 

“(4) And for a fourth plea the defendant says that it is not 
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true, as alleged, that all conditions have been performed and all 
things and events existed and happened to entitle the plaintiff 
to the sum sued for or any sum in the premises, in this: that 
there was a part of said policy generally styled ‘iron-safe clause’, 
made a part of said declaration, and that said plaintiff did not 
comply therewith, in this: that he did not keep a set of books, 
which did clearly and plainly present a complete record of busi- 
ness transacted, including all purchases, sales, and shipments, 
both for cash and credit, from date of inventory, provided for 
in the first section of said clause during the continuance of the 
said policy preceding said fire. 

“(5) And for its fifth plea the defendant says it is not true, as 
alleged, that all the conditions have been performed and fulfilled 
and all things existed and happened to entitle the plaintiff to 
the sum sued for or any sum in the premises, in this: that there 
was a part of said policy generally styled ‘iron-safe clause’, made 
part of said declaration which required the plaintiff to produce 
for the inspection of the defendant the books so required to be 
kept and the defendant says the books called for by said clause 
were not produced by the plaintiff for the inspection of the de- 
fendant. 

“(6) And for a sixth plea the defendant says that it is not 
true as alleged that all conditions have been performed and ful- 
filled and all things existed and happened to entitle the plaintiff 
to the sum sued for, or any sum in the premises, in this: that 
there was a part of said policy generally styled ‘iron-safe clause’, 
made a part of said declaration, and the said plaintiff did not, as 
required by the third section of said clause, keep the books 
therein provided for securely locked or otherwise in a fireproof 
safe or in an iron safe at night, and at all other times when the 
building mentioned in said policy was not actually open for 
business, nor, failing in this, did said plaintiff keep such books 
in some place not exposed to fire which would destroy the 
aforesaid building.” 

To these pleas the following demurrer was interposed :— 

“Now comes the plaintiff in the above styled and entitled 
cause, and demurs to the first, second, third, fourth, fifth, and 
sixth pleas of the defendant’s filed herein and to each of said 
pleas, and for grounds of demurrer says +— 

“(1) That each and all of said pleas are vague, indefinite, and 
uncertain, and set forth no defense as against the plaintiff's 
cause of action. 
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“And for grounds of demurrer to the first, second, and third 
pleas the plaintiff says :— 

“(1) That said pleas and each of them do not show ‘that the 
alleged mortgage or mortgages were executed by this plaintiff, 
or with his knowledge or consent, or that he was in any way 
connected with or a party to the foreclosure proceedings alleged 
in said pleas, or either of them. 

“(2) That it is not shown by either of said pleas that the 
hazard of said building so insured was in any manner increased 
by reason of said foreclosure proceedings alleged in said pleas. 

“(3) That said pleas nor either of them do not show that 
there was any change in the title of said property since the is- 
suance of said policies of insurance, or that the hazard was in- 
creased by reason of said foreclosure proceedings. 

“(4) That said pleas affirmatively show that the plaintiff was 
not a party to the alleged foreclosure proceedings set forth and 
described in said pleas. 

“And for grounds of demurrer to the fourth, fifth, and sixth 
pleas, and to each of said pleas, the plaintiff says :-— 

“(1) That said pleas and each of them do not show in what 
manner the terms and conditions of the iron-safe clause men- 
tioned in said pleas and each of them violated. 

“(2) That said pleas and each of them fail to allege what book 
or books pertaining to plaintiff’s business was not so kept in 
the iron safe, or protected from fire, and do not allege what 
books were not produced for the inspection of the defendants. 

“Wherefore, plaintiff prays judgment of the court as to the 
sufficiency of the pleas aforesaid, and to each of said pleas.” 

Upon this demurrer the court made the following ruling :— 


“Now at this time came on to be heard the demurrer inter- 
posed by the plaintiff to the first, second, third, fourth, fifth, and 
sixth pleas of the defendant, and the said cause having been 
submitted upon said demurrer, and the court being advised in 
the premises, is of the opinion that said demurrer as to the first, 
second, third, and fifth pleas is well taken. 

“It is therefore considered and adjudged by the court that the 
said demurrer as to the first, second, third, and fifth pleas, re- 
spectively, be and the same is hereby sustained. 

“It is further ordered and adjudged by the court that said 


demurrer as to the fourth and sixth pleas be and the same is 
hereby overruled. 
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“Done and ordered at Marianna, Fla., this 24th day of June, 
A. D. 1908.” 

This ruling forms the basis of the first four assignments of 
error, to the effect that error was committed in sustaining the 
demurrer and have also construed our statutes relating thereto, 
These assignments we shall now consider. 

In several cases we have fully considered the functions of a 
demurrer and have also construed our statutes relating thereto, 
so that it would be a work of supererogation to enter into any 
extended discussion of such matters in this opinion. See Florida 
Cent. & P. R. Co. vs. Ashmore, 43 Fla. 272, 32 South. 832; 
State ex rel. Kittel vs. Trustees of the Internal Improvement 
Fund, 47 Fla. 302, 35 South. 986; concurring opinion in At- 
lantic Coast Line R. R. Co. vs. Benedict Pineapple Co., 52 Fla. 
165, text 185, 186, 42 South. 429, text 536; Benedict Pineapple 
Co. vs. Atlantic Coast Line R. R. Co., 55 Fla. 514, 46 South. 
732, 20 L. R. A. (N. S.) 92. We have also held in several cases 
that, on an assignment of error based upon the overruling of 
a demurrer to the declaration, the plaintiff in error will be con- 
fined to the grounds stated in the demurrer and argued in the 
Appellate Court, and no other grounds will be considered, un- 
less there is an omission in the declaration of allegations of sub- 
stantive facts which are essential to a right of action, so that 
the declaration wholly fails to state a cause of action. See 
Atlantic Coast Line R. R. Co. vs. Crosby, 53 Fla. 400, 48 South. 
318; Royal Phosphate Co. vs. Van Ness, 53 Fla. 135, 43 South. 
916; Atlantic Coast Line R. R. Co. vs. Beazley, 54 Fla. 311, 45 
South. 761; German American Lumber Co vs. Brock, 55 Fila. 
577, 46 South. 740 in addition to the cases cited supra. The 
same principle must necessarily apply to an assignment based 
upon the overruling of a demurrer to a plea. We have also 
held that in passing upon an assignment based upon a ruling 
sustaining a demurrer to a pleading, if the demurrer should 
have been sustained on any ground, it would make no difference 
in the result that it was sustained upon a wrong ground, since 
it is with the ruling itself, and not with the reasons therefor, 
with which.an Appellate Court is called upon to deal. Hoopes 
vs. Crane, 56 Fla. 395, 47 South. 992, and Murrell vs. Peterson, 
57 Fla. 480, 49 South. 31, and authorities therein cited. Prior 
to the enactment of chapter 5912, p. 56, Laws 1909, with which 
we are not now concerned, the trial judge was not required to 
specify the particular grounds of the demurrer upon which his 
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ruling is founded. Gainesville & Gulf R. Co. vs. Peck, 55 Fla. 
402, 46 South. 1019. So we have likewise held in several cases 
that where a demurrer is interposed to a plea, when a motion 
to strike out would have been the proper method of attack, but 
such plea is so faulty that the court would have been justified in 
striking it out of its own motion the sustaining of the demurrer 
thereto will be considered harmless error. McKinnon vs. 
Johnson, 57 Fla. 120, 48 South. 910, and authorities there cited. 
We would also refer to Southern Home Ins. Co. vs. Putnal, 57 
Fla. , 49 South. 922, for a discussion of the distinction be- 
tween the respective functions performed by a motion to strike 
out a pleading and a demurrer, wherein a number of prior de- 
cisions of this court will be found collected. Unless, however, 
the plea to which a demurrer is interposed is so faulty as to con- 
stitute no defense to the action, in passing upon an assignment 
based upon a ruling sustaining a demurrer thereto, an Appel- 
late Court will restrict its investigation to the grounds stated 
in the demurrer. This was clearly intimated in State vs. Sea- 
board Air Line Ry., 56 Fla. 670, text 680, 47 South. 986, text 
990. As was said in Wiggins Ferry Co. vs. Ohio & M. Ry. Co., 
142 U. S. 396, text 415, 12 Sup. Ct. 188, 194, 35 L. Ed. 1055: 
“Rules of pleading are made for the attainment of substantial 
justice, and are to be construed so as to harmonize with it if 
possible.” So in Southern Life Ins. & Trust Co. vs. Cole, 4 Fla. 
359, which was a chancery case, in which an appeal opened up 
the whole case, this court held: “But though this court will 
re-examine questions decided against the respondent as well as 
such as passed sub silentio, or consider points made here for 
the first time, if raised by the pleadings and proofs, yet care 
must be taken that neither party be permitted to surprise or 
mislead his adversary, or to make objections which, if made in 
the court below, might have been obviated.” To the same effect 
is Logan vs Slade, 28 Fla. 699, text 715, 10 South. 25, text 28. 
We have likewise held that a party who objects to the com- 
petency of a witness or to proffered testimony should state 
specifically the grounds of his objection in order to apprise the 
court and his adversary of the precise objection he intends to 
make. McKinnon vs. johnson, 57 Fla. 120, 48 South. 910, and 
authorities there cited. So we have uniformly held that an Ap- 
pellate Court will consider only such grounds of objection to 
the admissibility of evidence as were made in the court below; 
' the plaintiff in error being confined to the specific grounds of 
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objection made by him in the trial court, and only such of the 
grounds so made below as are argued will be considered by an 
Appellate Court. Cross vs. Aby, 55 Fla. 311, 45 South. 820, 
and authorities there cited, and Brown vs. Bowie (decided here 
at the present term) 50 South. 637. Also see Reid vs. Southern 
Development Co., 52 Fla. 595, text 612, 42 South. 211. Upon 
the points we are now considering we would refer especially 
to the reasoning and authorities cited in the concurring 
opinion in Atlantic Coast Line R. R. Co. vs. Benedict Pine- 
apple Co., supra; and Benedict Pineapple Co. vs. Atlantic Coast 
Line R. R. Co., supra. It will readily be seen from an ex- 
amination of the authorities which we have cited that it is the 
declared policy of this court to confine the parties litigant to 
the points raised and determined in the court below, and not 
to permit the presentation of points, grounds, or objections for 
the first time in this court when the same might have been 
cured or obviated by amendment if attention had been called to 
them in the trial court. 

We now take up for consideration the grounds of demurrer 
directed against the pleas. The first ground—“that each and 
all of said pleas are vague, indefinite, and uncertain, and set 
forth no defense as against the plaintiff’s cause of action’”—is 
not a sufficient compliance with the statutory requirements, as 
the cited decisions of this court will show, and presents nothing 
for consideration, unless, upon a bare inspection of the pleas, 
they should be found so faulty and defective as to constitute no 
defense to the action. See, also, Cowan vs. Motley, 125 Ala. 369, 
28 South. 70, approvingly cited by us in Benedict Pineapple Co. 
vs. Atlantic Coast Line R. R. Co. If the plaintiff conceived 
that such pleas were “so framed as to prejudice or embarrass 
or delay the fair trial of the action”, he should have moved the 
court for a compulsory amendment thereof in accordance with 
the provisions of section 1438 of the General Statutes of 1906. 
See Southern Home Ins. Co. vs. Putnal, 57 Fla. , 49 South. 
922, and authorities there cited. 

The next four grounds of the demurrer are directed to the 
first, second, and third pleas. As we have already copied such 
pleas and grounds of demurrer, we shalt not repeat them. Suf- 
fice it to say that such pleas were based upon a provision in the 
policy to the effect that “this entire policy, unless otherwise 
provided by agreement indorsed hereon or added hereto, shall _ 
be void * * * if, with the knowledge of the insured, fore- 
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closure proceedings be commenced or notice given of sale of 
any property covered by this policy by virtue of any mortgage 
or trust deed”. This sentence occurs in a long paragraph con- 
taining different provisions common in insurance policies and 
usually found therein, which provisions are so well known that 
we deem it unnecessary to copy more than the one sentence. 
In the absence of any contention or showing that any fraud or 
deception was practiced upon the insured by the insurance com- 
pany in issuing such policy or that any of the provisions 
thereof are unlawful, we are warranted in assuming the validity 
and legality of such provisions. This being true the defendant 
was entitled to base its defense to an action upon such policy 
upon the failure to comply with any of the provisions of such 
policy. See Southern Home Ins. Co. vs. Putnal, 57 Fila. ’ 
49 South. 922, and Phcenix Ins. Co vs. Bryan (decided here at 
the present term) 50 South. 576. This very provision in insur- 
ance policies has been held by this court “to be a wise and 
proper safeguard to the insurer against the greatly increased 
risk consequent upon the circumstances provided against there- 
in”. J. I. Kelly Co. vs. St. Paul Fire & Marine Ins. Co., 56 Fla. 
456, 47 South. 742. We content ourselves with referring to the 
reasoning and copious citation of authorities in the opinion 
rendered in the cited case. While a dissenting opinion was filed 
in such case by Mr. Justice Parkhill, in which Mr. Justice 
Hocker concurred, such dissent was based upon a point as we 
understand it entirely foreign to the one now before us for con- 
sideration. The clause in question contains the words “any 
mortgage”, and is entirely silent as to any participation by the 
insured in the foreclosure proceedings, his connection there- 
with or being a party thereto, or his knowledge of or consent to 
the execution of the mortgages in question. We would also 
refer to Titus vs. Glens Falls Ins. Co., 81 N. Y. 410, which has 
been frequently approvingly referred to by this court. The 
policy also contains the customary clause, “or if the hazard be 
increased by any means within the control or knowledge of the 
insured”, 

We also find that the declaration contains an allega- 
tion to the effect that for and in consideration of 
the sum of $41.25 the policy in question was issued, whereby 
the defendant company agreed and undertook to insure the 
plaintiff against loss or damage by fire to the amount of $1,250, 
of which $1,000 was placed upon the stock of merchandise 
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“while contained” in the described building and the other $250 
was placed upon such building “while occupied as a general 
merchandise store”. The policy which is attached to and made 
a part of the declaration also contains these allegations and 
stipulations. Thus we see that the policy upon which this ac- 
tion is based is a combination mercantile and building policy 
issued upon a single consideration. The pleas aver the institu- 
tion and pendency of foreclosure proceedings upon the building 
covered by the policy. Surely the nice distinction in the law as 
to when such a policy may be treated as devisable, assuming 
that such question might be raised by proper proceedings in 
this case, should be raised by some specific ground of the de- 
murrer and brought directly to.the attention of the opposite 
party as well as of the court. It is asking too much to require 
the court to consider such an intricate and controverted point 
sua sponte as it were. Quite a number of authorities have been 
cited to us, but we see no useful purpose to be accomplished by 
a discussion thereof. We are not called on to declare whether 
or not the first three pleas are such that they are unassailable 
by demurrer, but simply whether or not they are open to attack 
by the demurrer as framed. After a careful consideration of the 
matter, we are of the opinion that this question must be an- 
swered in the negative. We might well say of each of such 
pleas as the Supreme Court of Alabama did say of a certain 
plea in Cowan vs. Motley, 125 Ala. 369, 28 South. 70: “The 
plea may be defective, but the demurrer carefully fails to point 
out in what the defect consists.” It follows that the first three 
errors are well assigned. 

We pass now to a consideration of the assignment based upon 
the sustaining of the demurrer to the fifth plea. This plea 
simply avers, in substance, that the books required by a provi- 
sion in the policy known as the “iron-safe clause” to be kept 
by the plaintiff were not produced by the plaintiff for the inspec- 
tion of the defendant. The two grounds of demurrer directed 
against this plea are that it does “not show in what manner the 
terms and conditions of the iron-safe clause mentioned in said 
plea were violated” and that it fails to allege “what books were 
not produced for the inspection of the defendant”. What we 
have already said in discussing the preceding assignments ap- 
plies with like force to this assignment. It may be that the plea 
in question is defective and imperfect in some respects, but we 
have no hesitancy in declaring it sufficient to withstand the at- 
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tack made upon it by this demurrer, and we do not feel called 
upon to extend our investigations any further than to deter- 
mine that the plea is not so faulty as to wholly fail to set up a 
defense. See the discussion in Camp vs. Hall, 39 Fla. 535, 22 
South. 792, as to the distinction between matters of substance 
and matters of form in pleading, wherein it was held that only 
defects in matters of substance could be reached by demurrer. 
As to the validity of the “‘iron-safe clause”, it is sufficient to 
refer to the full discussion in Tillis vs. Liverpool & L. & G. Ins. 
Co., 46 Fla. 268, 35 South. 171, s. c. 110 Am. St. Rep. 89. We 
think that this error is well assigned. 


The fifth and sixth assignments are based, respectively, upon 
the refusal to instruct the jury to return a verdict for the de- 
fendant and upon the charge to the jury to bring in a-verdict for 
the plaintiff and assess the damages in the total sum of the 
policy with interest from the date the suit was instituted and 
$125 attorney’s fees while the seventh and last assignment is 
based upon the denial of the motion for a new trial. Having 
discovered reversible errors committed in the ruling upon the 
demurrer to pleas, which necessitates the remanding of the case, 
when the pleadings doubtless will be recast or amended where- 
by different issues may be framed, under which other and dif- 
ferent evidence may be adduced, it is not likely that the ques- 
tions presented by these assignments will arise on another 
trial. For this reason we do not feel that it is incumbent upon 
us to treat them, if, indeed, it is advisable. As to withdrawing 
the case from the jury and directing the verdict, see McKinnon 
vs. Johnson, 57 Fla. 120, 48 South. 910, and Bass vs. Ramos 
(decided here at the present term) 50 South. 945. 

In reply to the contention of the defendant in error that the 
assignments based upon the sustaining of the demurrer to cer- 
tain pleas cannot properly be considered by this court for the 
reason that the plaintiff in error did not at the time of pre- 
senting and settling the bill of exceptions in the assignment of 
errors presented therewith include assignments upon such rul- 
ing, it is sufficient to say that special rule 1 to be observed in 
the preparation of bills of exceptions and transcripts of the 
record does not so require. Section 1694 of the General Stat- 
utes of 1906, which has been construed several times by this 
court, expressly provides that it shall not be necessary to take 


an exception to a judgment upon demurrer. 
VoL. XXXIX.—25. 
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For the errors found, the judgment must be reversed. 
Whitfield, C. J., and Cockrell, J., concur. 
Taylor, Hocker, and Parkhill, JJ., concur in the opinion. 


—_————— $+ —__—__ 


SUPREME COURT OF DELAWARE. 


CONTINENTAL INS. CO. 
v8. 


ROSENBERG.* 


FIRE INSURANCE—CONTRACT—CONSTRUCTION. 


A clause in a fire policy that insured covenants and warrants to take an 
annual inventory, and keep a set of books presenting a record of 
the business transacted from the date of inventory, and keep the 
same in a fireproof safe, etc., is a promissory warranty, a breach of 
which prevents a recovery on the policy, and insured must show at 
least a substantial compliance therewith. 


[For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.] 
FIRE INSURANCE — POLICY — FORFEITURE—NOTICE TO 
_ AGENT. 


The knowledge of an insurance agent issuing and delivering a fire policy 
and collecting the premium that insured had procured other insur- 
ance greater than that which was permitted by the policy is the 
ee of insurer, and precludes the latter from claiming a for- 
eiture, 


[For other cases, see Insurance, Cent. Dig. § 968; Dec. Dig. § 378.] 


FIRE INSURANCE—INVENTORY—COMPLIANCE. 


An inventory of merchandise disclosing the kinds of goods in stock with 
their values, and which, with reasonable certainty, informs an in- 
surer of the stock of the character, quantity, and value of the goods 
in stock, is sufficient within a clause in the policy requiring insured 
to take an annual inventory of the stock. 


[For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.] 


FIRE INSURANCE—INVENTORY—KEEPING IN SAFE. 

Where the inventory and invoices were preserved and produced for the 
inspection of insurer, that it was not kept in a fireprooof safe was 
immaterial. 

[For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.] 


FIRE INSURANCE—KEEPING BOOKS—COMPLIANCE. 


Such clause of the policy does not require that a record of the business. 
transacted shall be kept in book form and invoices of goods pur- 
chased covering all goods bought since an inventory, which are 
produced for the inspection of insurer in a reasonable time, are suf- 
ficient, especially where insurer directs insured to procure invoices 
or duplicates thereof showing such purchases. 


{For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.] | 
% Decision rendered, Jan. 20,1909. 74 Atl. Rep. 1073. 
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FIRE INSURANCE—STATEMENT OF LOSS—CONCLUSIVE- 
NESS. 


The fact that insured in a policy covering a stock of merchandise stated 
in his proof of loss that his total loss was a specified sum was not 
thereby precluded from showing that the statement was erroneous 
and from proving on the trial a greater loss. 


[For other cases, see Insurance, Cent. Dig. § 1359; Dec. Dig. § 550.] 


CONTRACTS—CONSTRUCTION. 


The rules of interpretation of contracts of insurance are the same as 
those applicable to other contracts, subject to the exception that in- 
surance contracts must be interpreted most strongly against insurer. 

[For other cases, see Insurance, Cent. Dig. § 292; Dec. Dig. § 146.] 


FIRE INSURANCE—IRON-SAFE CLAUSE—PURPOSE. 


The object of the iron-safe clause in a fire policy covering a stock oi 
merchandise is to facilitate the ascertainment of the extent of the 
loss, and prevent misrepresentation and fraud by insured. 


[For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.] 


FIRE POLICY—KEEPING BOOKS—CONSTRUCTION. 


The provision in a fire policy covering a stock of merchandise that in- 
sured shall keep books presenting a complete record of business 
transactions from date of annual inventory is consistent with public 
policy, and must be strictly construed, and only a substantial compli-- 
ance with it is required. 


[For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.1 . 


FIRE POLICY—ADJUSTMENT OF LOSS. .- e 


A demand by the duly authorized agent of insurer for the books and 
papers of insured in a fire policy covering a stock of merchandise, 
and requiring insured to take an annual inventory, and to keep 
books presenting a record of business transacted from date of in- 
ventory, and produce the same for the inspection of insurer, is a de- 
mand of insurer, and insured must comply therewith in a reasonable 
time, and the agent informed by insured that the books and papers 
produced are all the books and papers kept may rely thereon, and 
need not inquire whether other books and papers required to be 
kept were kept. 


[For other cases, see Insurance, Cent. Dig. § 1412; Dec. Dig. § 565.] 


FIRE POLICY—KEEPING BOOKS—OBLIGATION OF INSURED 

The books of insured which show the daily totals of cash sales, thereby 
showing with substantial certainty the extent to which the stock has 
been depleted, are sufficient, for such books, together with the last 
annual inventory, and books showing all purchases since, enable in- 
surer to ascertain the value of the stock at the time of a loss. 


[For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.] 
“—— OF BOOKS—QUESTION FOR 


Where the policy required insured to produce his books for the inspec- 
tion of insurer within a reasonable time after a loss, whether produc- 
tion at the trial of an action on the policy is within a reasonable time 
is for the jury. 


"~ aay cases, see Insurance, Cent. Dig. §§ 1737, 1744, 1747; Dec. Dig. 


Error to Superior Court, New Castle County. 
Action by Solomon M. Rosenberg against the Continental 
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Insurance Company. There was a judgment for plaintiff, and 
defendant brings error. Affirmed. 

This was an action of debt brought by Solomon M. Rosen- 
berg against the Continental Insurance Company to recover 
the sum of $2,000, with interest, on a policy of fire insurance, 
covering a stock of merchandise of the plaintiff. 

The following is the charge of Pennewill, J., in the court 
below :— 

“This is an action brought by Solomon M. Rosenberg 
against the Continental Insurance Company to recover the sum 
of $2,000, with interest from April 13, 1906, which is alleged to 
be due and owing from the defendant to the plaintiff on a cer- 
tain insurance policy issued September 9, 1905, on the plaintiff's 
stock of goods in a store in the town of Middletown, in this 
county, which stock was destroyed or damaged by fire on Janu- 
ary 18, 1906. ‘ 

“Tt is admitted that written notice of said fire was given to 
the company, as required by the policy. It is also admitted that, 
in addition to the policy sued on in this action, there were at 
the time of the fire three other policies of insurance issued by 
other companies on the same stock of goods, and aggregating 
$4,000. 

“Tt is claimed by the plaintiff that the value of his stock of 
goods at the time of the fire was over $7,000, that the value of 
the goods not destroyed was $850.70, and his total loss the sum 
of $6,310. The plaintiff also claims that the value of the goods 
destroyed or damaged by the fire was greater than the total 
amount of insurance thereon, and that the entire amount of the 
policy in suit is therefore due and payable. 

“The plaintiff further contends that he furnished the proofs 
of loss as required by the policy, and substantially performed 
or complied with all the conditions which were to be performed 
on his part. 

“The defendant company resists payment on several grounds, 
which may be summarized as follows :— 

“(1) That the inventories and books required to be kept by 
the insured were not kept in the manner provided by the iron- 
safe clause of the contract. 

“(2) That neither the inventory of 1905 nor the inventory of 
1906 is such an inventory as is provided for in the policy sued 
on, 
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“(3) That the plaintiff failed to produce for the inspection of 
the company books showing purchases and sales of stock, as re- 
quired by said policy. 

“(4) That the books purporting to show the cash sales of 
stock since the date of inventory and produced for the inspec- 
tion of the company are not such books of cash sales as is re- 
quired by the terms of the policy. 

“(5) That the total amount of insurance on the stock of 
goods at the time of the issuance of the policy sued on was 
greater than the sum represented by the plaintiff and men- 
tioned in the permit slip attached to the policy. 

“The said ‘iron-safe clause’, which is attached to and made a 
part of the policy sued on, is in the following language :— 

“*Warranty to keep books and inventories, and to produce 
them in case of loss. 

“*The following covenant and warranty is hereby made a part 
of this policy :— 

“The assured will take a complete itemized inventory of 
stock on hand at least once in each calendar year, and unless 
such inventory has been taken within twelve calendar months 
prior to the date of this policy, one shall be taken in detail 
within thirty days thereof, or this policy shall be null and void 
from such date, and upon demand of the assured the unearned 
premium from that date shall be returned. 

“*The assured will keep a set of books, which shall clearly 
and plainly present a complete record of business transacted, 
including all purchases, sales and shipments, both for cash and 
credit, from date of inventory as provided for in the first section 
of this clause, and during the continuance of this policy. 

“*The assured will keep such books and inventory and also 
the last preceding inventory, if such has been taken, securely 
locked in a fireproof safe at night, and at all times when the 
building mentioned in this policy is not actually open for busi- 
ness; or, failing in this, the assured will keep such books and 
inventories in some place not exposed to a fire which would 
destroy the aforesaid building. | 

“In the event of failure to produce such set of books and 
inventories for the inspection of this company this policy shall 
become null and void and such failure shall constitute a per- 
petual bar to any recovery thereon.’ 

“The defendant contends that, said clause constitutes a war- 
Tanty on the part of the plaintiff, and he must show that he has 
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performed the conditions, or complied with the requirements 
thereof, before he is entitled to recover in this action. Unques- 
tionably such clause is a covenant which constitutes a promis- 
sory warranty on the part of the plaintiff, a breach of which 
would prevent his recovery. The plaintiff must show at least 
a substantial compliance with every material part of the said 
clause or fail in his suit. The’ important thing therefore to de- 
termine is whether such a compliance has been shown. It may 
seem a little irregular, if not illogical, to consider the conten- 
tions of the defendant in the order we shall follow, but we prefer 
to direct our attention first to those points respecting which 
we have had the least difficulty. 

“Although the plaintiff had procured other insurance upon 
his stock of goods greater than that which was permitted by 
the policy sued on, that fact would not prevent him from recov- 
ering in this case, provided the agent of the defendant company, 
who issued and delivered the policy, and collected the premium, 
had knowledge of such excessive insurance, and the company 
did not cancel the policy. The knowledge of an agent having 
such powers, and performing such duties, is held to be the 
knowledge of the company, and precludes the company from 
claiming a forfeiture of the policy on the ground of noncomn- 
pliance with the covenant against other insurance. 

“This now seems to be the uniform rule upon the subject, and 
is not open to question. Cooley on Insurance, 2479-2482; Os- 
trander on Fire Insurance, § 243; Ins. Co. vs. Norwood, 69 
Fed. 71, 16 C. C. A. 186; Bank vs. Ins. Co., 58 Minn. 492, 60 
N. W. 345; Ins. Co. vs. Barringer, 73 Ill. 280; Ins. Co. vs. Nor- 
wood, 69 Fed 71, 16 C. C. A. 136; Pitney vs. Ins. Co., 65 N. Y. 
6. Mr. Ostrander says: ‘When other insurance was existing 
at the time of the writing of the policy in suit and was known to 
the agent of the company who wrote it the insurer will be es- 
topped from setting up such other insurance as a defense to a 
claim for loss notwithstanding no notice and consent had been 
expressed in writing. This has been held with great uniformity 
in disregard of the stipulation in the policy that no agent of 
the company has authority to waive any of its conditions, ex- 
cept by distinct and specific agreement indorsed thereon. The 
courts appear to have based their decisions upon the equitable 
principle that the insurer, having accepted the premiums with 
full knowledge of the insurance, ought not to be permitted to 
escape the performance of the obligation it has assumed, and 
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for which it has received the consideration demanded.’ And 
quoting from Mr. Cooley: “The power of general agents to 
waive conditions and forfeitures is also conceded to agents au- 
thorized to issue and deliver policies. Such agents are re- 
garded as having the same power to waive conditions in policies 
as the companies themselves. The term “local agent” does not 
in itself convey any meaning as to the extent of the agent’s 
power. It simply means that the agent represents the company 
at the particular place or locality. It may, however, be generally 
assumed that a local agent is intrusted with the business of the 
company in his locality. If he is, he has general authority to 
act for the company, and can waive conditions and forfeitures 
unless his authority is specifically limited, to the knowledge of 
the insured.’ 

“We think the inventories of 1905 and of 1906, which were 
admitted in evidence, and which disclose the kinds of goods in 
stock, with their values, although not so full and particular as 
might be expectéd or desired, substantially comply with the re- 
quirements of the policy, and are inventories within the meaning 
of the iron-safe clause. They are sufficient to inform the com- 
pany, with reasonable certainty, of the character, quantity, and 
value of the goods in stock, and that is all that is required. And 
although the inventory of January, 1905, was not continued to 
be kept in such place as the policy named (it having been 
removed from the fireproof safe of the company’s agent at Mid- 
dletown when the inventory of 1906 was placed therein), never- 
theless, if it was preserved and actually produced for the inspec- 
tion of the company as required, it was sufficient, provided you 
believe the entries thereon are correct and true. It would not 
matter where it was kept, provided it was safely kept, and pro- 
duced, if required, at the proper time. Niagara Fire Ins. Co. 
vs. Heflin (Ky.) 60 S. W. 393. 

“While the iron-safe clause provides that a set of books shall 
be kept by the assured which shall clearly and plainly present a 
complete record of purchases of stock from date of inventory, 
it does not mean that such record must necessarily be in book 
form. Invoices of goods purchased, if they cover all goods pur- 
chased since the date of inventory, and are produced for the in- 
spection of the company in a reasonable time, furnish a sub- 
stantial compliance with this requirement of the policy. And. 
more especially is this so if the company directs the assured to 
procure invoices, or duplicates thereof, showing said purchases, 
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Elliott on Insurance, § 31, and cases there cited. And it mat- 
_ters not if such invoices were not kept in the exact place or 
method mentioned in the policy, provided they were actually 
preserved, and produced for the inspection of the company in 
a reasonable time. 2 Cooley’s Briefs on Insurance, 1825, and 
cases there cited. Notwithstanding the fact that the plaintiff in 
his proof of loss stated his total loss or damage to be about 
$4,700, he is not thereby precluded from asserting such state- 
ment to be erroneous, and explaining the error if he can, and 
proving .upon the trial a greater loss than the amount claimed 
in such proof of loss. 

“We come now to a consideration of the more important ques- 
tions raised in the case, and which we could not examine with 
much care during the progress of the trial, and in ruling upon 
the admissibility of testimony. These questions are: (1) Were 
the books which purported to be books of daily cash sales of 
stock from date of inventory, such books as are contemplated 
by the provisions of the iron-safe clause? (2) Were the inven- 
tories, books, or papers required by said clause to be kept, and 
produced for the inspection of the company, so produced in a 
reasonable time, and in substantial compliance with the policy? 

“The principles of interpretation applicable to contracts of in- 
surance are the same as those which obtain in the case of other 
contracts subject to the exception that insurance contracts 
should be interpreted most strongly against the insurer for the 
reason that it is the insurer’s language that must be interpreted. 
Liverpool Ins. Co. vs. Kearney, 180 U. S. 132, 21 Sup. Ct. 326, 
45 L. Ed. 460; Dover Glass Works Co. vs. Ins. Co., 1 Marvel, 
45, 29 Atl. 1039, 65 Am. St. Rep. 264. 

“In the case of Ins. Co. vs. Kearney, 180 U. S. 132, 21 Sup. 
Ct. 326, 45 L. Ed. 460, Mr. Justice Harlan said that in the inter- 
pretation of insurance contracts the law does not require a 
literal interpretation. It only interprets the contract so as to 
do no violence to the words used, and yet to meet the ends of jus- 
tice. “The covenant in the policy to keep a set of books showing 
a complete record of business transacted, including all pur- 
chases and sales, both for cash and credit, should not be inter- 
preted to mean such books as would be kept by an expert book- 
keeper or accountant in a large business house in a great city. 
That provision is satisfied if the books kept were such as would 
iairly show to a man of ordinary intelligence all purchases and 
sales, both for cash and credit.’ The object of the iron-safe 
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clause of the policy is to facilitate the ascertainment of the ex- 
tent of the loss, and prevent misrepresentation and fraud on the 
part of the insured. Western Assur. Co. vs. Redding, 68 Fed. 
708, 15 C. C. A. 619; McNutt vs. Ins. Co. (Tenn. Ch. App.), 45 
S. W. 61; Jones vs. Ins. Co. (C. C.), 38 Fed. 19; Georgia Ins. 
Co. vs. Allen, 119 Ala. 436, 24 South. 399; Ins. Co. vs. Dudley, 
65 Ark. 240, 45 S. W. 539; Ins. Co. vs. Cummings (Tex. Civ. 
App.), 78 S. W. 378; Ostrander on Fire Insurance, § 303. 

“In the case of Dover Glass Works Co., supra, Chancellor 
Wolcott, in delivering the opinion of the Court of Errors and 
Appeals, said: ‘An insurance in relation to property is a con- 
tract whereby the insurer becomes bound for a definite considera- 
tion to indemnify the insured against loss or damage to certain 
property named in the policy by reason of certain perils to which 
it may be exposed. It is competent for the insurer to prescribe 
the terms and conditions upon which it will take the proposed 
risk, provided they are not illegal nor contrary to public policy. 
The acceptance of these conditions consequently imposes upon 
the insured the duty of a substantial compliance therewith, and 
any neglect thereof in any material respect, unless waived or 
condoned, will release the insurer from liability in case of loss, 
whether it can be traced to such neglect or not. Now, as for- 
feitures are not favored, these and similar conditions are al- 
ways construed strictly so that the party claiming a forfeiture 
by reason of a violation thereof will not be permitted to deprive 
the other party of the benefits of the right to indemnity for which 
he contracted, if there is any doubt or uncertainty as to the 
terms of such conditions, the extent of their application, or the 
acts which constitute the alleged breach. Freedom from am- 
biguity in both these respects is absolutely essential to the main- 
tenance of a plea in bar in an action to recover a loss covered 
by the policy in which such clauses are contained.’ 

“Clearly the provision of the policy which requires the in- 
sured to keep books which shall clearly and plainly present a 
complete record of business transactions, including sales both 
for cash and credit from date of inventory, is not illegal nor 
opposed to public policy. It may be said that it is a very rea- 
sonable provision, and entirely consistent with public policy. 
But it is also true that such a provision, the breach of 
which works a forfeiture, should be construed strictly, and 
only a substantial compliance with its terms required. 
A demand by the duly authorized agent of the com- 
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pany for all the books and papers of the insured is the demand 
of the company, and it is the duty of the insured to comply 
therewith in a reasonable time; and, if such agent is informed 
by the insured that the books and papers produced were all the 
books and papers kept by him, then the agent of the company 
had a right to rely on such information and was not bound to 
inquire in detail whether or not certain other books and papers 
not produced, though required to be, were as a matter of fact, 
kept by the insured. The evident purpose of the clause is to en- 
able the company by means of accurate records of the business 
of the insured to ascertain with substantial accuracy the value 
of the stock of goods destroyed by fire. 

“Tt is our opinion that the plaintiff’s books of daily cash sales 
do substantially comply with the requirements of the contract 
in that behalf, and we think there is ample authority, as well as 
reason, for such conclusion. To hold otherwise would, we 
think, impose an unreasonable and unusual burden upon the in- 
sured without any corresponding advantage or good to the 
company. Books showing the daily totals of cash sales cer- 
tainly show with substantial certainty the extent to which the 
stock has been depleted, and such books, together with the las‘ 
inventory, and books, or invoices, showing all purchases since, 
will enable the insurer to ascertain the value of the stock lost 
by the fire, and the loss to the insured. It cannot be assumed 
that the insured intends by such a method of keeping his books 
to defraud the company; and, even if the goods sold were de- 
scribed in a general way in said books, which is all that is con- 
tended for, we do not see how fraud or misrepresentation could 
be thereby prevented. To accomplish such object it would be 
necessary to give not only the items, but the names of the per- 
sons from whom the goods were bought, and perhaps other and 
fuller particulars. 

“In the case of Pelican Ins. Co. vs. Wilkerson, 53 Ark. 363, 
13 S. W. 1103, the court, it is true, held to a strict compliance 
with the terms of the policy in respect to the cash sales books, 
and books like those before us were considered insufficient. 
That case we admit is in conflict with those which support the 
position we have taken. But in the later case in the same state 
—Mutual Ins. Co. vs. Dudley, 65 Ark. 240, 45 S. W. 539—there 
was no record of purchases at all, and the court necessarily held 
that the insured had not complied with his covenant. In Ev- 
erett vs. Ins. Co, 121 Ga. 228, 48 S. E. 918, 104 Am. St. Rep. 99, 
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the Pelican Case was approved, but the court said it went further 
than they were called on to go, and that a more liberal rule had 
been laid down in Liverpool Ins. Co. vs. Ellington, 94 Ga. 786, 
21 S. E. 1006, in which it was held to be a compliance with the 
contract if the cash sales books were kept in such a manner that, 
with the assistance of those who kept them, the amount of sales 
could be ascertained, and cash transactions distinguished from 
those on credit. Such were the authorities mainly relied upon 
by the defendant. There were two other cases cited, viz., Gibson 
vs. Missouri Town Mut. Ins. Co., 82 Mo. App. 515, and Farm- 
ers’ Fire Ins. Co. vs. John W. Bates & Co., 65 Ill. App. 37, but 
the policies before the court in those cases required that the 
books should show a detailed statement of the sales, which lan- 
guage is not found in the policy we are considering. 

“We will now notice the cases cited by the plaintiff. In Bank 
vs. Cleland, 36 Tex. Civ. App. 478, 82 S. W. 337, the only rec- 
ord of cash sales was the bank book of the insured showing his 
daily deposits. The trial court charged as follows: ‘The in- 
sured preserved all of his original invoices showing the amount 
of goods purchased, that he deposited his cash sales in the ap- 
pellant’s bank each day, thereby preserving a complete record 
of the cash sales.’ Such instruction was held on appeal not to 
be erroneous. In a very able opinion delivered in the case of 
Western Assur. Co. vs. Redding, 68 Fed. 708, 15 C. C. A. 619, 
the court said: ‘It is insisted that the accounts of goods pur- 
chased should have set out the specific articles, and the value of 
each, and that the account of cash sales should have been 
equally particular as to the articles sold and the price; for it is 
argued the insured may have sold goods at one-tenth of their 
cost price for aught that appears in the entries of cash sales. 
If these accounts were to have been thus kept, thus itemized, 
why not have said so? If the accounts of purchases and sales 
were to be so itemized, why take stock at all? The credit sales 
are itemized, as is not only customary, but necessary.’ We think 
the law is very clearly stated in the case of Malin vs Mercantile 
Ins. Co., 105 Mo. App. 625, 80 S. W. 56, wherein the court said: 
“The inventory required to be made once a year was made in 
August previous to the fire. It contained an itemized account 
of the merchandise then on hand, and furnished the defendant a 
full and detailed account of the merchandise in the store at the 
time it was made, and the bills of what had been subsequently 
bought and put in the store, and showed all the additions made 
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to the stock after the inventory was taken; but there was no 
itemized account of what had been sold for cash—no bill of 
particulars. The amount of cash taken in was entered daily in 
a book kept for that purpose, and the aggregate of cash taken 
in was shown to be $1,949. The sales on credit were shown to 
have been $147.45. The average per cent of profit at which the 
plaintiff sold was said by him to be 20 per cent above the cost 
price; hence all the data were present from which an approxi- 
mately correct estimate of the contents of the store at the time 
of the fire could have been readily made. But it is contended 
that this was not a compliance with the requirements of the 
policy in respect to keeping a set of books. That requirement 
reads as follows: ‘The assured shall keep a set of books, which 
shall clearly and plainly present a complete record of business 
transacted, including all purchases, sales, and shipments, both 
for cash and credit, from date of invoice.” A literal compliance 
with this provision of the policy would require the assured to 
record each article sold, its cost, the price sold for, and the 
name of the purchaser. We do not think a failure to comply lit- 
erally with this provision of the policy should work a forfeiture. 
The purpose of the requirement was that, in case of loss or 
damage, the assured would have kept such book accounts of his 
invoices, purchases, and sales as would show the amount of 
goods on hand at the time of the fire, and thus furnish data from 
which to make a reasonably correct estimate of the loss or dam- 
age. We think the plaintiff, by the production of the invoice 
taken in August previous to the fire, his bills of purchases after 
the invoice, and his daily cash sales and sales on credit made 
after the taking of the invoice, furnished the data by which the 
amount and value of the goods in the store at the time of the 
fire could have been reasonably estimated, and that he ought 
not to be held to have forfeited his policy for having failed to 
literally comply with the clause of the policy under considera- 
tion,’ 

“Were the inventories, books and papers which the iron-safe 
clause provided should be kept, and produced for the inspection 
of the company, so produced in a reasonable time, and in sub- 
stantial compliance with the terms of the contract? It is con- 
tended by the plaintiff that he was not required to produce the 
inventory of 1905 because the adjuster did not ask for it, and 
made no objection to its absence at the time he examined the 
other inventory, books, and papers, and also because the com- 
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pany in a letter dated February 20, 1906, and sent to the plain- 
tiff, gave as one of its reasons for rejecting his proof of loss that 
the inventory of 1906 was not sufficient, but made no objection 
to the nonproduction of the inventory of 1905. It is also urged 
by the plaintiff that the inventory of 1905 was not necessary to 
a substantial compliance with the contract for the reason that 
the inventory of 1906 which was produced was the last one taken, 
was taken in conformity with the policy, and was the only one 
necessary to be considered in determining the amount of the 
plaintiff’s loss. It is also contended by the plaintiff that even if 
the production of the inventory of 1905, and the missing invoices 
or duplicates thereof were required, they were produced at the 
trial of the cause, and that such production was in a reasonable 
time and a substantial compliance with the requirements of the 
policy, under all the circumstances. 

“And the plaintiff further contends that the said letter was 
’ tantamount to a denial of liability and refusal to pay, and he was 
not therefore required to produce any inventory or other books 
and papers after the receipt. of the letter and before the trial. 
The said letter is as follows: ‘February 20,1906. Mr. Solomon 
M. Rosenberg, Middletown, Del. Dear Sir: We are in re- 
ceipt of a paper, signed by you, purporting to be a proof of 
loss, in which reference is made to Policy No. 468, issued to 
you by the agents of this company at. Middletown, Del., and in 
which reference is also made to a fire which is said to have 
occurred on the 18th day of January, 1906. We hereby give you 
notice that this company cannot accept said paper as a proof of 
loss, for the following, among other reasons, to wit: 1st. The 
paper does not comply with the requirements of the iron-safe 
clause, attached to said policy and made a part thereof. The 
alleged inventory of January 5, 1906, outside of two or three 
pages, consisted merely of columns of figures, under general 
title of “Stock” at heads of pages, and without lot numbers or 
any other designation of the articles which is not such an in- 
ventory in detail as is required by the provisions of the iron- 
safe clause 2d. A set of books clearly and plainly presenting a 
complete record of business transactions including all purchases, 
sales and shipments, both for cash and credit, from date of in- 
ventory, as provided for in the iron-safe clause, has not been 
produced by you for the inspection of this company. 3d. The 
so-called inventory of merchandise purchased since the purported 
inventory of January 5, 1906, is not a compliance with the condi- 
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tions of the said iron-safe clause, for the reagon that all pur- 
chases since the date of a properly detailed inventory should be 
shown by the bills of purchase themselves or by duplicates 
thereof. The said so-called inventory contains items which were 
not covered by the policy, in the nature of store furniture and 
fixtures. 5th. The list of items alleged to have been totally de- 
stroyed or missing was made up from memory. 6th. A claim 
for damage to articles not destroyed is largely in excess of a 
proper amount and cannot be entertained. Therefore, for the 
reasons above stated, as well as other reasons, not necessary to 
mention, the said so-called proof of loss is rejected and is held 
in the office of this company subject to your order. Yours 
truly, R. J. Taylor, Manager Loss Dept.’ 

“These contentions of the plaintiff are all denied by the de- 
fendant; and we are asked by the defendant to instruct you to 
return a verdict in its favor. This we decline to do because we 
think the case should be submitted to the jury, and determined 
by them, upon a careful consideration of all the evidence. 

“We have also been requested by the defendant to charge you 
that when the iron-safe clause of the policy provides, as in this 
case, that the insured shall produce his books and inventories 
for the inspection of the company it is the duty of the insured 
to do so within a reasonable time, and that producing said books 
and inventories at the trial of the cause is not a production of 
the same within a reasonable time, especially where demand 
for the same, by the company or its agent, has been made. 
We do say to you that all books and papers that the plaintiff 
was required by the said iron-safe clause to produce for the in- 
spection of the company should have been produced in a rea- 
sonable time, but we cannot say as matter of law that producing 
such books and papers at the trial of the cause is not a produc- 
tion of the same in a reasonable time. That is, we think, a 
question to be submitted to and determined by the jury under 
all the facts and circumstances of the case as disclosed by the 
evidence. 

“But we further say for your assistance and guidance in reach- 
ing a conclusion upon this point that the evident purpose of 
this, as well as other provisions of the iron-safe clause, was to 
enable the company to ascertain with reasonable certainty the 
extent of the loss of the insured; and that it is essential to the 
plaintiff’s recovery that the books and papers required to be pro- 
duced, should have been produced in conformity with the agree- 
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ment. It is, therefore gentlemen of the jury, for you to deter- 
mine, after considering all the evidence, whether such books 
and papers were produced in a reasonable time, taking into con- 
sideration the purpose for which they were to be produced, and 
also any and all facts and circumstances tending to show whether 
they were so produced. 

“The Supreme Court of this state in the case of Barnesville 
Manufacturing Co. vs. Love, 3 Pennewill 569, 52 Atl. 267, said: 
‘As a general rule, it is the province of the court to construe 
written contracts, and, when the time * * * can be ascer- 
tained by the mere construction of the written contract between. 
the parties, this should be done by the court. So also where the 
time is fixed the question as to what was a reasonable time is. 
generally a question of law for the determination of the court; 
but, where the facts are in dispute, what is a reasonable time is 
often proper to be determined by the jury under all the circum- 
stances of the case.’ Mr. Cooley in his work, supra, says: 
‘Primarily and ordinarily the question as to whether under all 
the circumstances the notice or proofs of loss were delivered in 
a reasonable time is one for the jury’, and cites in support of this 
proposition a large number of cases. American Cent. Ins. Co. 
vs. Ware, 65 Ark. 336, 46 5. W. 129. It has been held that, 
where the question of reasonable time is one affected by many 
different circumstances with respect to which no definite rule of 
law has been laid down, it is a question for the jury. Bouvier’s 
Law Dictionary 829. 

“On account of the number and importance of the questions 
raised we have stated to you at some length the law applicable 
to this case, and which must govern you in reaching a verdict. 
But you are the sole judges of the facts of the reliability of the 
witnesses, and of the truthfulness of their testimony. In order 
that the plaintiff may recover, you must be satisfied from the 
weight or preponderance of the evidence that his loss was caused 
by the fire as he has alleged, and that his books and papers, 
which have been admitted in evidence, and from which the ex- 
tent of his loss is to be ascertained, were honestly and fairly 
kept, and the entries therein are correct and true. If you are 
so satisfied, and also believe that the plaintiff has substantially 
performed or complied with all the conditions and requirements 
of his contract with the defendant company, your verdict should 
be for. the plaintiff for the full amount of the policy sued on, 
with interest from a period of sixty days after the filing of his 
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proofs of loss, provided you find that the plaintiff’s entire loss, 
resulting irom the fire, was at least $6,000, the total amount of 
insurance on his stock. 

“If you should not be satisfied that the plaintiff has estab- 
iished his right to recover in this action, your verdict should be 
for the defendant.” 

Verdict for plaintiff for $2,138. 


Argued before Nicholson, Ch., and Spruance and Boyce, yy. 


Jostan O. Wotcotr and JAMES H. HuGuHeEs, for Plaintiff 
in Error. 

MARTIN B. BurRIS and ROBERT H. RICHARDS, for Defendant 
in Error. 

PER CURIAM. 

We have carefully considered the several assignments of error 
in this case. And we are unanimously of the opinion that the 
learned court below in a very careful and comprehensive charge 
to the jury correctly announced the law upon every essential 
element in the case. The judgment is therefore affirmed on the 
opinion of the court below. 


——__——_ $+¢@—_____-—__ 


SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION, SECOND DEPARTMENT. 


BADGER 
v8. 


HELVETIA-SWISS FIRE INS. CO. 
oF St. GALL, SWITZERLAND.* 


FOREIGN CORPORATIONS — DESIGNATION OF AGENT FOR 
SERVICE OF PROCESS—REVOCATION. 


Insurance Law (Laws 1892, p. 1044, c. 690) § 28, provides ‘that no 
fire insurance company incorporated under the laws of a foreign 
country shall transact business in the state, unless it has deposited 
with the Superintendent of Insurance, for the benefit of its policy- 
holders in the United States not less than $200,000. Section 30 pro- 
vides that no such insurance corporation shall transact business in 
the state until it has filed in the office of the Superintendent of In- 
surance a written appointment of the Superintendent as its attorney 
to receive process. Held, that where a foreign fire insurance com- 


% Decision rendered, Dec. 30, 1909. 120 N. ¥. Sup. 161. 
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pany, which had complied with such provisions, had.for more than 
five years ceased to do business in the state, and its policies issued. 
in the state had expired long before that time, a resolution of its 
board of direction and service of notice thereof on the Superintend- 
ent of Insurance was sufficient to revoke the power of attorney as 
to all persons not within the class intended to be benefited by the 
requirement that the power of attorney be filed, which revocation 
was not affected by the refusal of the Superintendent to recognize 
it, and a subsequent service of summons in an action against the 
company on the Superintendent would be a nullity, unless plaintiff 
should show that, as to him, the power of attorney was not revoked. 


{For other cases, see Insurance, Cent. Dig. §§ 1573, 1574; Dec. Dig. § 
627; Corporations, Cent. Dig. § 2626.] 


Appeal from Special Term, Kings County. 

Action by William O. Badger against the Helvetia-Swiss Fire 
Insurance Company of St. Gall, Switzerland. From an: order 
denying a motion to vacate service of summons, defendant ap- 
peals. Reversed and motion granted. 


Argued before Burr, Thomas, Rich, and Miller, JJ. 


FREDERIC B. CAMPBELL, for Appellant. 
WENDELL P. BARKER, for Respondent. 
MILLER, J. 

The defendant is a foreign insurance company, organized un- 
der the laws of the republic of Switzerland, having its office in 
the city of St. Gall, Switzerland. On the 19th day of February, 
1896, in compliance with section 30 of the insurance law (Laws 
1892, p. 1945, c. 690) it executed and filed in the office of the 
Superintendent of Insurance of this state a written appointment 
of said Superintendent to be its true and lawful attorney in and 
for this state, upon whom all legal process in any action or pro- 
ceeding against it might be served. On the 31st of October, 
1901, it ceased to transact business in this state. On the 23d of 
September, 1907, it executed a revocation of said power of at- 
torney and filed it with the Superintendent of Insurance, who 
refused to recognize it and returned it to the defendant’s attor- 
neys. They in turn again delivered it to the Superintendent; 
and he again returned it to them, The summons in this action 
was served on the Superintendent of Insurance on the 1st day of 
October, 1909. The complaint was not served with the sum- 
mons, and the plaintiff did not attempt on this motion to show 
the nature of his cause of action, or how it arose. The defend- 
ant still has on deposit with the State Superintendent of Insur- 


ance the sum of $200,000, which it deposited pursuant to section. 
28 of the insurance law. . 
VoL, XXXIX.—26. 
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For the sake of clearness, it may be well to quote the material 
parts of the two sections of the statute applicable to this case :— 

“Sec. 28. No insurance corporation, incorporated by or ex- 
isting under the government or laws of other countries than the 
United States, except co-operative life and fraternal beneficiary 
insurance corporations, shall transact any business of insurance 
in this state unless if it transact fire or marine insurance business 
in this state, it has deposited with the Superintendent of Insur- 
ance, for the benefit and security of its policyholders in the 
United States, a sum not less than two hundred thousand dol- 
lars invested as in this chapter required, or if it transact in this 
state one or more of the kinds of insurance business specified in 
section 70 of this chapter, it has deposited with the Superin- 
tendent of Insurance, for like purposes, such amount as may be 
required of domestic insurance corporations doing the same 
kinds of business.” 

“Sec. 30. Appointment of attorney; removal of cause to Fed- 
eral courts.—No foreign insurance corporation shall transact 
any business of insurance in this state until it has executed and 
filed in the office of the Superintendent of Insurance a written 
appointment of the Superintendent to be the true and lawful 
attorney of such corporation in and for this state, upon whom 
all lawful process in any action or proceeding against the cor- 
poration may be served with the same effect as if it was a do- 
mestic corporation. Service upon such attorney shall thereafter 
be deemed service upon the corporation.” 

As the filing of the written appointment was a condition 
precedent to the right to transact business in this state, the at- 
tempted revocation was doubtless ineffectual as to all persons 
for whose benefit it was required to be filed. But the defendant 
had for more than five years before revoking the power of at- 
torney ceased to do business in this state. Its business was that 
of fire insurance, and its policies, issued in this state, had ex- 
pired long before that time. The resolution of its board of 
directors and the service of notice thereof on the Superintendent 
of Insurance were effectual to revoke the power of attorney as 
to all persons, not within the class intended to be benefited by 
the requirement that said power of attorney be filed. Hunter 
vs. Mut. Reserve L. Ins. Co., 184 N. Y. 136, 76 N. E. 1072. 
The revocation was not affected by the refusal of the Superin- 
tendent of Insurance to recognize it. As the defendant showed 
that it had ceased to do business in this state long before the 
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attempted revocation, the service of the summons was a nullity, 
unless, as to the plaintiff, the power of attorney was irrevocable, 
and it was for the plaintiff to show that. 

The order should be reversed, and the motion granted, with 
costs. All concur. 

Jenks, J., taking no part. 


SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION, SECOND DEPARTMENT. 





BADGER 
vs. 


HAMILTON FIRE INSURANCE CO.* 


FIRE POLICIES—CONSTRUCTION. 


A fire policy issued by H. stipulated that if, at the time of loss, there 
should be any other insurance on the property, subject to the pro- 
visions limiting liability thereon, H. should be entitled to the benefit 
thereof. At the time of the loss there was other insurance; Y. 
policy stipulating that it was warranted at not less gross rate of pre- 
mium and on the same terms as Z. policy. The gross rate of pre- 
miums of the H. and Y. policies was 5% per cent, while the rate of 
the Z. policy was 8 per cent. Held, that the H. "policy referred to 
policies existing at the time of the loss, wihout reference to the date 
of their issue, and the stipulation therein for the benefit of the 
terms of any other existing insurance at the time of loss imparted 
into the H. policy the warranty of the Y. policy that it was at the 
same gross rate of premium, etc., as the Z. policy, which was a con- 
dition which, if broken, left the H. policy void. 


[For other cases, see Insurance, Dec. Dig. § 336.] 


Appeal from Special Term, Kings County. 

Action by William O. Badger against the Hamilton Fire In- 
surance Company. From an interlocutory judgment overruling 
a demurrer to the answer, plaintiff appeals. Affirmed. 

The following is the opinion of Mr. Justice Thomas at Special 
Term :— 

“This action is to recover upon a contract of insurance, and 
the defendant in its ‘second defense’ states that the parties 
agreed in the policy as foilows: ‘If, at the time of loss, there 
shall be any other insurance outstanding in favor of the assured 
on the same or any part of the same risk, whether valid or not, 
% Decision rendered, Dec. 10, 1909. 120 N.¥. Sup. 166... SS 
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subject to the conditions or provisions of any sort limiting the 
liability thereon, this company shall be in all cases entitled to 
the benefit of such provisions as if fully set forth herein.’ The 
answer further states that at the time of loss there was other 
insurance outstanding in favor of the assured on the risk subject, 
among other conditions, to the following warranty: ‘This 
policy is warranted at not less gross rate of premium and on the 
same terms and conditions as and to follow the settlements of 
the New Zealand Insurance Company of New Zealand.’ Then 
the answer states that the gross rate.of premium on the policy 
of the New Zealand Insurance Company (herein referred to as 
*Z’) was 8 per cent, and the gross rate of premium of the policies 
of the defendant (herein referred to as ‘H’) and the amended 
(sic?) policy (herein called ‘Y’) containing the above warranty 
was 54 per cent. So the policy ‘H’ contains a warranty by ref- 
erence to policy ‘Y’, which in return refers to the gross rates 
and terms and conditions of policy ‘Z’. In legal effect the stipu- 
lation is that the policy ‘H’ in suit should be void if the assured 
had paid or should pay to another company a greater rate for 
insurance in force at time of loss. 

“But it is necessary to consider whether the stipulation is a 
condition which, if broken, defeats the policy, or simply gives 
the defendant a cause of action for damages. My attention is 
not called to a decision of the specific question, but I find that 
the precise question as to existing insurance was considered in 
Barnard vs. Faber, 1 Q. B. 340 (1893), 62 L. J. Q. B. 159, C. A. 
(1892). The stipulation in that case was as follows: “War- 
ranted to be on same rate, terms, and identical interest as 
Union Insurance Company £800, and Glasgow and London 
£700, and to follow their settlements.’ After loss the defendant 
disputed liability on the ground that the policy with the Union 
Insurance Company was not on the same rate and term as the 
defendant’s policy, and that the warranty to that effect had not 
been fulfilled. On the trial it was held that the warranty was not 
a condition precedent to the liability. The Court of Appeal 
held, three judges writing opinions to the same effect, that the 
stipulation as to the rate was a condition precedent to the lia- 
bility of the underwriters under the policy. Lindley, L. J., said: 
‘I cannot help thinking that, the more one looks at the docu- 
ment, the more plainly it comes out that the bargain was: “We 
will not insure, except upon the terms that these two offices have 
done the same upon the same rate, upon the same terms—what- 
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ever they. may be—and on the same interest.”’ Bowen, L. J., 
said: ‘I do not doubt for a moment that it is a condition with- 
out which the contract is not to bind.’ Smith, L. J., said: 
‘When one looks at this clause, the question which one is to ask 
oneself is this: Whether this clause contains a promise which 
goes to the root of the transaction, or whether it is merely a 
collateral stipulation, the nonperformance of which did not avoid 
the defendant’s obligation, but only gave him a right to a cross- 
action. * * * Now, to state it as shortly as I can, in my 
judgment there is a stipulation in this contract between the un- 
derwriter and assured that the underwriter undertakes to insure, 
provided he undertakes the same risks which the other two of- 
fices have undertaken, which offices he knows, and which he is 
content to abide by. If the other two offices have not under- 
taken the same risk, then, in my opinion, it being a condition of 
this policy that those two offices should have undertaken the 
same risk, there is no liability by the underwriter in this case.’ 
“The answer in the case at bar does not state whether the ‘Y’ 
and ‘Z’ policies were in existence when the ‘H’ policy was is- 
sued. Hence, to sustain the answer it is necessary to determine 
whether the same rule would apply if ‘Y’ and ‘Z’ were subse- 
quent to ‘H’. The ‘H’ policy says: ‘If, at the time of loss, there 
shall be any other insurance outstanding, * * * this com- 
pany shall be in all cases entitled to the benefit of such provi- 
sions’, etc. Hence the ‘H’ policy referred to policies existing 
at the time of loss, whatever the date of their issue. In case of 
loss the same must be apportioned to the several outstanding 
policies, and it was the purpose of the ‘H’ policy to contribute 
on a basis common to all policies. If defendant got 5} per cent 
for the risk, and the New Zealand Company 8 per cent for the 
same, the companies would lose disproportionate sums, as a 
simple computation will show. So conditions limiting the lia- 
bility, present in one and absent in another policy, would pro- 
duce inequality of risk, loss or gain. To avoid all this the de- 
iendant stipulated for the benefit of the terms of other policies, 
and for equality of rate premium. Thereupon, if the other poli- 
cie; fell, the “H’ policy would fall; if they paid the loss, all would 
lose relatively. I think that such consideration was an impor- 
tant one for the defendant, and that the stipulation was an es- 
sential part of the contract, and an inducement to it. Hence it 
18 a condition which, unfulfilled, leaves the policy void. Surely 
the intention was not that, in case of loss, the assured would pay 
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the additional premium up to the difference of the amount 
paid another company, and that the action on the stipulation 
should be for such damages. Rather the stipulation was in- 
tended, I think, to assure the defendant as favorable and profit- 
able bargain as other insuring companies should receive, in ex- 
pectation that the payment of a preferential rate to another 
company would avoid the policy. It may seem a hard bargain 
for the assured, but a warranty is inexorable. The stipulation 
assures the defendant of a status. To get a policy the assured 
promises what he would do, and, if he does it not, he is not en- 
titled to the contract secured by the broken promise. Such a 
promise permits of no latitude and no equity. 
“The demurrer is overruled, with costs.” 


Argued before Hirschberg, P. J., and Woodward, Jenks, and 
Miller, JJ. 


VAN IDERSTINE, BADGER & BARKER, for Appellant. 
CHARLES L. Livincston, for Respondent. 


PER CURIAM. 
Interlocutory judgment affirmed, with costs on the opinion 
of Mr. Justice Thomas at Special Term. 


SUPREME COURT OF VERMONT. 


ORLEANS. 





BROWN 
v8. 


VERMONT MUT. FIRE INS. CO.* 


DESTRUCTION OF INSURED PROPERTY BY RAILROAD— 
SUBROGATION OF INSURER. 


If a railroad company destroyed insured property by fire, its liability was 
primary and that of the insurer secondary, and the insurer, upon 
payment, would be subrogated pro tanto to the insured’s rights 
against the railroad, not on the ground of contract or privity, but 
because of the relation of principal and surety existing between the 
railroad and the insurer. 


—— cases, see Insurance, Cent. Dig. §§ 1504-1516; Dec. Dig. § 


*% Decision rendered, Jan. 7,1910. 74 Atl. Rep. 1061. 
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' Exceptions from Orleans County Court; Henry B. Cushman, 
judge. 

Action by John H. Brown against the Vermont Mutual Fire 
Insurance Company. Judgment for plaintiff and defendant ex- 
cepts. Affirmed. 


Argued before Rowell, C. J., and Munson, Watson, Haselton, 
and Powers, JJ. 


Joun W. ReEpmonp, for Plaintiff. 

FrEeD LarrD, for Defendant. 

POWERS, J. 

The plaintiff's barn and its contents were insured for $250 by 
the defendant company. In June, 1908, by a fire communicated 
thereto by a locomotive of the Boston & Maine Railroad, they 
were totally destroyed, resulting in a loss to the plaintiff of at 
least $600. After the fire, the plaintiff effected a settlement with 
the railroad, evidenced by a writing then executed by him, of 
which the following is a copy :— 

“Boston & Maine Railroad, September 18, 1908, to John H. 
Brown, Barton Landing, Vt., Dr. For barn and contents de- 
stroyed by fire communicated by your locomotive engines on 
the 18th day of June, 1908, situated in the town of Coventry, 
Vt., near Coyentry Station, above the amount of two hundred 
and fifty dollars ($250), for which said property was insured, pay- 
ment of said two hundred and fifty dollars ($250) to be paid by 
the insurance companies. 

“Approved for $300. [Signed] Charles S. Pierce. 

“Received, Boston, Sept. 29, 1908, of the Boston & Maine 
Railroad, three hundred dollars in full of above account. [Signed] 
John H. Brown.” 

Having complied with all the requirements of the policy, the 
plaintiff brings this suit to recover the amount of his insurance. 
The company defends on the ground that the receipt above set 
forth discharged it from liability. 

If the railroad was liable for the destruction of this property, 
its liability was primary, and that of the defendant secondary; 
and the latter, upon payment, would be subrogated, pro tanto, 
to the plaintiff’s rights against the railroad. Cushman & Ran- 
kin Co. vs. Boston & Maine Railroad, 82 Vt. 390, 73 Atl. 1073. 
This results, as was pointed out in that case, not from contract 
or privity, but from the relation which exists between the par- 
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ties—the railroad standing in the position of a principal and the 
defendant in that of a surety for the plaintiff’s loss. It follows, 
as a necessary and logical result of a recognition of such right 
of subrogation, that a release by the plaintiff of his claim against 
the railroad would bar his action against the defendant. Pack- 
ham vs. German Fire Ins. Co., 91 Md. 515, 46 Atl. 1066, 50 L. 
R. A. 828, 80 Am. St. Rep. 461; Niagara. Fire Ins. Co. vs. 
Fidelity, etc., Co., 123 Pa. 516, 16 Atl. 790, 10 Am. St. Rep. 543; 
1 Clement, Fire Ins. 366. And this is but an application of the 
familiar rule of the law of suretyship that a release of the prin- 
cipal discharges the surety. Fletcher vs. Jackson, 23 Vt. 581, 
56 Am. Dec. 98; Ellis vs. Allen, 48 Vt. 545; Paddleford vs. 
Thatcher, 48 Vt. 574. 

But the release to which we are referring is a full release—one 
that covers the whole liability. That an owner can settle with 
the wrongdoer in such a way as to reserve his right to pursue 
the insurer is well established. 1 Clement, Fire Ins. 367; 4 
Cooley, Briefs on Ins. 3912. The case of Connecticut Fire Ins. 
Co. vs. Erie Railway Co., 73 N. Y. 399, 29 Am. Rep. 171, is a 
leading authority to this effect. The plaintiff therein insured 
certain buildings worth $3,400 for $1,500. They were destroyed 
by fire through the defendant’s negligence. The defendant paid 
the owner a part of the loss, taking from him a release which 
contained the following: “This settlement is not intended to 
discharge the Connecticut Fire Insurance Company from any 
claim which said Martin has against them for insurance, but as 
a full settlement with, and discharge of, the Erie Railway Com- 
pany only.” Afterward the insurance company paid the amount 
of its policy and brought suit against the railway company, 
which sought to bar the action by the release. It was held that 
the plaintiff could recover, since the provision in the release 
above quoted would prevent its being a defense to an action on 
the policy. Much the same in principle is Thomas vs. Montauk 
Fire Ins. Co., 48 Hun 218. The plaintiff held a mortgage on 
certain real estate of one Emerson and carried insurance on it. 
The policy ran to Emerson, but the loss was payable to the 
plaintiff as mortgagee. The buildings having burned, the plain- 
tiff and Emerson settled, and the plaintiff gave a receipt reserv- 
ing the insurance money. In an action on the policy it was helt 
that the receipt was no bar. In Atchison, T. & S. F. R. Co. vs. 
Home Ins. Co., 59 Kan. 432, 53 Pac. 459, there was a partially 
insured fire loss caused by the negligence of the railroad com- 
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pany. The owner accepted from it the excess of the loss above 
the insurance and gave a release conditioned that it should op- 
erate as a full discharge only when the insurance was paid. The 
insurance company paid its policy and brought suit against the 
railroad company. It was held that the suit could be main- 
tained. See, also, Fidelity Title & Trust Co. vs. People’s Nat- 
ural Gas Co., 150 Pa. 8, 24 Atl. 339. 

The case in hand falls within these holdings. The receipt 
which the plaintiff signed plainly indicates an intention on the 
part of both parties to it to reserve to the plaintiff a right to 
collect the avails of his policy. It was as effective in the accom- 
plishment of that purpose as though its terms were more ex- 
plicit. It admits of no other interpretation. Its meaning was 
for the court, and the error, if any, in receiving evidence of the 
intention of the parties, was harmless, for the finding based 
thereon is in exact harmony with the legal construction of the 
instrument, and adds nothing to the plaintiff’s case. 

Judgment affirmed. 


——— —— ¢ @—__ ——_ 


COURT OF APPEALS OF KENTUCKY. 





PHENIX INS. CO. or HARTFORD 
vs. 


FLOWERS.* 


ACTION ON POLICY—PLEADING—NAME OF INSURER’S 
AGENT. 


An insurance company is ordinarily presumed to know its own agent, 
and, if it should be surprised in an action on a policy by proof rela- 
tive thereto, a continuance may be had, so that it was not error to 
refuse to require plaintiff to state in his petition the name of the 
agent with whom he contracted. 


[For other cases, see Insurance, Cent. Dig. § 1575; Dec. Dig. § 629.] 


ACTIONS—WAIVER OF PROVISION FOR TIME OF SUING. 


Where an insurer with prompt notice of loss denies all liability, he can- 
not complain that insured did not observe the provision requiring 
him to wait sixty days after proof of loss before suing. 

[For other cases, see Insurance, Cent. Dig. § 1551; Dec. Dig. § 623.] 


Appeal from Circuit Court, Barren County. 
“Not to be officially reported.” 
* Decision rendered, Jan. 26,1910. 124 S. W. Rep. 403. 
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Action by W. T. Flowers against the Phoenix Insurance Com- 
pany of Hartford. Judgment for plaintiff, and defendant ap- 
peals. Affirmed 


HARLIN & WHITE, for Appellant. 
BAIRD, RICHARDSON & SuMMERS, for Appellee. 


Hosson, J. 

W. T. Flowers in July, 1907, bought from the heirs of Robert 
Meyers a house and lot in Glasgow, Ky.; the vendors repre- 
senting to Flowers that they had $500 insurance on the house 
in the Phoenix Insurance Company. He bought the insurance, 
and they agreed to transfer it to him. The agent of the com- 
pany at Glasgow who had authority to issue policies of insur- 
ance was notified of this and agreed to the transfer. The record 
on the books of the agent is as follows: “No. of removal re- 
ceipt D1356; Name of assured, Heirs of Robt. Meyers; Term 
of risk, one year; Commencement of risk, 1907, 7/27; Expira- 
tion of risk, 1908, 7/27; Class of building, D; Occupation, 
dwelling; Amount insurance, five hundred dollars; Rate, one. 
Transferred to W. T. Flowers, purchaser, 9/21/07. Premium, 
$5.00.” After Flowers had paid for the property he did not get 
the policy, and what became of it does not appear. He after- 
ward took out $1,000 more of insurance on the property in an- 
other company and after this the house burned. The second 
company paid the $1,000 called for by this policy ; but the Phoenix 
Insurance Company declined to pay, and this suit was brought. 
The Circuit Court to whom the case was submitted without a 
jury made the following special findings of fact: “The defendant 
demanding a separation of the law and the facts, the court finds 
from the evidence the facts to be that the plaintiff’s agent rep- 
resented and stated to plaintiff and otherwise induced him to 
believe that the defendant had issued and delivered to the 
Meyers heirs a policy for $500 on the property, and agreed to 
transfer the same to plaintiff if he purchased said property; that 
plaintiff did purchase said property and paid for it the sum of 
$2,500, and the defendant’s agent afterward by conduct, acts and 
declaration induced plaintiff to believe said policy had been 
transferred to him, and the said policy was issued to the said 
Mevers heirs and transferred to the plaintiff on the defendant’s 
general agent’s books by said general agent at Glasgow, Ky.; 
that, after this the defendant’s agent held possession of said 
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policy and solicited plaintiff to take out additional insurance on 
said property, and the plaintiff did with the consent of defend- 
ant’s agent take other and additional insurance on said prop- 
ertv in another company with another agency for $1,000; that 
the defendant’s agent knew this fact and consented to it, or 
otherwise by his acts and conduct led the plaintiff to believe, 
and that plaintiff did in good faith believe, that defendant had 
consented for him to take out additional insurance for $1,000 on 
said property; that defendant’s agent consented for said prop- 
erty to be vacated, and to remain vacated for thirty days, and 
that said property was destroyed by fire without any fault on 
the part of the plaintiff within said thirty days; that J. W. Jones 
was general agent for defendant, and V. R. Jones was also an 
agent for defendant and acted as such, and the defendant held 
V. R. Jones out as its solicitor and agent, and permitted him to 
act as such and to conduct its business, and that he was con- 
ducting its business as its agent, together with J. W. Jones, and 
if there was any limitation as to his authority the plaintiff and 
the public had no notice thereof, and the court finds from the 
evidence that the plaintiff’s property at the time of the said fire 
was covered by defendant’s policy, originally issued to the 
Meyers heirs, and was worth much more than $1,500 at the time 
of said fire, and that the defendant’s agent resided in the vicinity 
thereof and had knowledge thereof, and the plaintiff could and 
would have obtained other insurance for more than $1,000 on 
said property, except he was induced to believe and did in good 
faith believe from the acts, conduct, and declarations of the de- 
fendant’s agent that defendant’s policy for $500 was in force for 
his benefit, and binding on the defendant. The court finds that 
it was not necessary under the circumstance shown in this case 
for plaintiff to furnish proof of loss to the defendant under said 
policy, but that if it was necessary, the defendant’s conduct was 
a waiver thereof before suit, and this action was not prema- 
turely filed. The court finds from the evidence that at the time 
the defendant’s agent did so the plaintiff had no knowledge of 
the provisions of the defendant’s policy and the defendant’s 
agent had full knowledge thereof, but did not disclose same to 
plaintiff, and, the policy being lost, the court cannot say from the 
evidence that said policy did or did not have written thereon 
the privilege to plaintiff to take other and concurrent insurance.” 
On these facts the Circuit Court entered judgment in favor of 
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the plaintiff for the amount of the policy, and the defendant ap- 
peals. 

It is insisted for appellant that the Circuit Court erred in over- 
ruling its special demurrer to the petition for want of proper 
parties plaintiff and defendant. This objection is made because 
the Mevers heirs were not parties to the suit, and it is insisted 
that, as they had not in writing assigned the policy to the plain- 
tiff, he could not maintain an action thereon without joining them 
with him. The Circuit Court overruled the demurrer upon the 
ground that the defendant had transferred the insurance to the 
plaintiff on its books, and had assured him that he had the insur- 
ance, thus, in effect, making a contract with him to insure the 
property. The defendant had thus prevented him from taking 
out other insurance, and he had relied upon its representations 
as to this insurance being valid in his behalf. Whether the Cir- 
cuit Court was right in this matter or not we need not determine. 
The defendant was certainly not prejudiced by it. The Meyers 
heirs had sold and conveyed the property long before the fire. 
They had no interest in the property at the time of the fire. They 
could maintain no action upon the policy, and the bringing of 
them before the court could not have helped the defendant in 
any way. Section 134 of the Civil Code of Practice provides 
that a judgment shall not be reversed for any defect in the pro- 
ceedings which does not affect the substantial rights of the ad- 
verse party. The matter cémplained of here clearly falls within 
this provision, 

The court did not err in refusing to require the plaintiff to 
state in his petition the name of the defendant’s agent. The 
defendant ordinarily is presumed to know its own agent, and, if 
it should be surprised on the trial by proof on a matter of this 
sort, a continuance may be had. But nothing of this sort was 
shown or occurred. The transactions were had with V. R. 
Jones, who was the son of J. W. Jones and attended to the busi- 
ness in his father’s absence. Under the custom of doing the 
business, he was the agent of the company in his father’s ab- 
sence. His father was sick and he was in charge of the office. 

The record leaves no doubt that from the time of the fire the 
defendant denied all liability for the loss. Its conduct after it re- 
ceived the proof of the loss can only be explained upon this 
ground; and, when it was denying liability altogether, it cannot 
complain that the plaintiff did not wait sixty days after furnish- 
ing it proof of loss before he filed the suit. The company had 
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prompt notice of the loss when the fire occurred, and then by 
its conduct no less than by what it said, as well as its answer, 
denied all liability. 

The proof is conflicting as to what Flowers intended to do 
with the house at the time he obtained the vacancy permit. It 
is not sufficient to show that he practiced any concealment upon 
the company in obtaining the permit, or that there was anything 
in the transaction upon which a defense to the policy may be 
predicated. 

Judgment affirmed. 


ee OQ 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Essex. 


PARIS 
v8. 


HAMBURG-BREMEN FIRE INS. CO.* 


AMOUNT OF LOSS—REFERENCE—WAIVER BY COMPANY. 


A policy of insurance provided that, in event of a loss, the matter was 
to be referred to three disinterested men, the company and the in- 
sured each choosing one out of three persons to be named by the 
other and the third to be selected by the two so chosen, and that 
such reference, unless waived, shall be a condition precedent to any 
right of action. The two referees, appointed under the provision in 
the policy, failed to make their selection within ten days, and in- 
sured notified one of the referees that he desired to have the third 
referee appointed by the Insurance Commissioner, as permitted by 
Rev. Laws, c. 118, § 60, in such case. About twenty days after their 
appointment, the two referees selected a third referee; but insured 
declined to abide by the selection, because it was not made within 
ten days, and submitted three more names to the company. The 
company replied, declining to waive its right to have the loss de- 
termined by the referees already chosen, and, insisting on the valid- 
ity of such submission, chose one of the three names submitted 
and submitted three names to the insured, who selected one and 
submitted reference agreements to the company’s attorney, who 
replied that his client was unwilling to sign them. Insured’s attor- 
ney then wrote the company’s attorney, referring to their last let- 
ter as a refusal to refer under the statute, and requesting a return 
of the agreements sent, and to this the company’s attorney replied 
that his letter was not a refusal, and inclosed the agreements, where- 
upon the insured immediately brought suit. Held, that the power 
of the referees chosen to choose a third referee was not limited to 
ten days unless, at the expiration of such time, an application is 
made to the Insurance Commissioner, so that the selection of the 
third referee was legal; that, even if it was illegal, insured did not 

heibpeaserates sacra pee eee re eee eee 


% Decision rendered, Jan. 5,1910. 90 N. E. Rep. 420. 
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proceed in accordance with the statute to obtain the appointment of 
the third referee; and that the reference as a condition precedent to 
bringing a suit was not waived by the company. 


{For other cases, see Insurance, Cent. Dig. §§ 1428, 1436-1438; Dec. Dig, 
§§ 571, 576.] 


Appeal from Superior Court, Essex County; John H. Hardy, 
Judge. 

Action by Joseph E. Paris against the Hamburg-Bremen Fire 
Insurance Company. A verdict was directed for defendant, and 
plaintiff appeals. Affirmed. 


SWEENEY & Cox, for Appellant. 
FREDERICK W. Brown, for Appellee. 


KNOWLTON, C. J. 

This is an actjon to recover under a policy of fire insurance i: 
the Massachusetts standard form. The parties were unable to 
agree upon the amount of the loss, and there has been no ref- 
erence to arbitration to determine this amount, as required by 
the policy. By the terms of the policy, “such reference, unless 
waived by the parties, shall be a condition precedent to any right 
of action in law or equity, to recover for such loss”. Union In- 
stitution for Savings vs. Phoenix Ins. Co., 196 Mass. 280-234, 81 
N. E. 994, 14 L. R. A. (N. S.) 459. The question in the case is _ 
whether the plaintiff has shown conduct on the part of the de- 
fendant, from which a waiver may be inferred. 

The contract provides that the reference shall be “to three dis- 
interested men, the company and the insured each choosing one 
out of three persons to be named by the other, and the third 
being selected by the two so chosen”. The plaintiff and the 
defendant each chose one out of three persons named by the 
other, but these two did not speedily agree in the selection of 
the third. In Rev. Laws, c. 118, § 60, there is a provision to en- 
able the parties to go on with the reference, as follows: “And in 
case of the failure of the two referees chosen, respectively, by 
the insurance company and the insured, to agree upon and 
select within ten days from their appointment a third referee 
willing to act in said capacity, either of said referees or parties 
may, within twenty days from the expiration of said ten days, 
make written application, setting forth the facts, to the Insur- 
ance Commissioner to appoint such third referee, and said Com- 
missioner shall thereupon make such appointment, and _ shail 
send written notification thereof to the parties.” The two ref- 
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erees failed to make their selection within ten days. The plain- 
tiff, instead of applying to the Insurance Commissioner, notified 
Carter, one of the two referees chosen by the parties, that he 
desired to have the third referee appointed by the Insurance 
Commissioner. About twenty days after their appointment, the 
two referees agreed upon and selected one Smith as the third 
referee. The plaintiff declined to abide by the selection, because 
it was not made within ten days of the appointment of the two 
original referees. He did not make application to the Insurance 
Commissioner, but submitted three more names to the defend- 
ant for a choice of one of them, and asked for the appointment 
of new referees. In reply to this request the defendant’s at- 
torney wrote as follows: “The Hamburg-Bremen Fire Insur- 
ance Company will not waive its right to have the loss or dam- 
age determined by the referees already chosen, in the absence 
of any statement from you of any valid reason why the submis- 
sion is not proper. Without, therefore, waiving such right or in 
any way impairing it, but expressly insisting on the validity of 
such submission, the Hamburg-Bremen Company chooses, from 
the three names submitted in your letter of September 20th, Wm. 
H. Hamel of Lawrence, and submits the following names on its 
part.” Then followed three names. The plaintiff selected one 
of these, and his attorney notified the defendant’s attorney of 
his selection by letter adding, “If you care to send form of agree- 
ment, we will have our client sign it”. After waiting twelve days 
without receiving a reply, he sent the defendant’s attorney ref- 
erence agreements, requesting that. they be signed. The de- 
fendant’s attorney replied, saying that his client was unwilling 
to sign them. The plaintiff’s attorney then wrote the defendant’s 
attorney, referring to his last letter as a refusal of the defendant 
to enter into an agreement of reference under the statute, and 
requesting a return of the agreements which had been sent. 
To this the defendant’s attorney immediately replied, saying that 
the letter was not intended as a refusal to enter into any refer- 
ence to arbitration under the terms of the policy, but a declina- 
tion to sign the reference agreements referred to, and he in- 
closed the agreements as requested. The suit was brought 
immediately after the refusal to sign the agreements. 

The first question is, What is the effect of the provision au- 
thorizing an application by either party to the Insurance Com- 
missioner, if the two referees fail to agree upon a third within 
ten days of their appointment? Does it ipso facto, at the ex- 
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piration of ten days terminate the power of the referees to select 
a third, before an application is made to the Commissioner, even 
though both parties should desire it; or is it a provision that 
may be availed of by either party or by either referee to secure 
a working board of referees, that does not affect the power of 
the two referees to act within a reasonable time after the expi- 
ration of ten days, so long as there is no application to the In- 
surance Commissioner ? 

The contract contained in the policy is that the board of ref- 
erees shall be made up of two persons selected by the parties, 
and a third selected by those two. Formerly this could be done 
within a reasonable time, and no limitation was imposed by 
statute until the enactment of St. 1891, p. 853, c. 291, which 
added this provision as an amendment, in the form now found in 
the Revised Laws, except that the right to make application to 
the Insurance Commissioner was given only to the parties, while 
now it is also given to each of the referees. There is no express 
provision limiting the power of the referees, so long as no action 
is taken under the authority of this provision. The right to ex- 
ercise this power is of the substance of the contract. It seems a 
natural inference that the Legislature intended this as a per- 
missive provision that might be availed of by either of the ref- 
erees or by either of the parties, after the expiration of ten days, 
in order to insure the existence of a full board of referees within 
a reasonable time. But there is no good reason why the power 
of the two referees to make an appointment on the eleventh day 
after the appointment of themselves should be taken away, if 
neither of them and neither of the parties desires the assistance 
of the Insurance Commissioner. Of course, if after the expira- 
tion of the ten days an application in writing is made to the 
Insurance Commissioner, his jurisdiction attaches, and their juris- 
diction to make an appointment ends. This follows by implica- 
tion, without an express statement in the statute. But it seems 
to us it would be carrying the implication too far to hold that 
this statute is inconsistent with their taking action, according 
to the terms of the contract within a reasonable time after the 
expiration of ten days when no one attempts to act under the 
later statute. 

It follows that the selection of the third referee was legal, and 
the defendant was right in insisting on the validity of the origi- 
nal submission, and in refusing to waive or impair its right to 
have the loss determined by the three referees chosen under it. 
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Even if this were not so, the plaintiff would fail, because he 
did not take the measures prescribed by the statute for a case of 
this kind. He did not obtain the appointment of a full board of 
referees in the only way in which he had a right to do it. The 
only action of any kind taken by the defendant, from which it 
might be contended that there was a waiver, was the choice of 
one of three names and the submission of three other names, 
in the letter replying to the plaintiff’s suggestion of three new 
names. But this was accompanied by a full and express state- 
ment of a claim that the loss should be determined by the ref- 
erees already chosen, and a refusal to waive or impair its rights 
in that particular. All its other communications were in the 
nature of affirmations of its rights growing out of the original 
submission to the two persons agreed upon. It cannot be found 
from this letter that the defendant waived its rights under the 
submission previously made. In connection with that submis- 
sion, the rights of the plaintiff, in case of a failure of the two 
referees to agree upon a third, were fully protected by the stat- 
ute. If he lost them, it was because of his failure to take action 
under the statute. 

The presiding judge was right in directing a verdict for the 
defendant. 

Judgment on the verdict. 


HARTFORD FIRE INS. CO. VS. BECTON ET AL.* 


(Court of Civil Appeals of Texas.) 


FIRE INSURANCE—ACTIONS—ADMISSION OF EVIDENCE. 


Where, in an action on a fire policy, there was no proof of a custom by 
the company’s adjuster to notify insured before examining the prop- 
erty after the fire, and the policy did not require such notice, it was 
error to admit evidence that the adjuster did not notify plaintiff’s at- 
torney before investigating the loss. 


[For other cases, see Insurance, Dec. Dig. § 662.] 
ec aE ee a 
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CAPITAL FIRE INS. CO. VS. J. H. DAVIS & SON.* 


(Supreme Court of Arkansas.) 


ACTIONS ON POLICIES—BURDEN OF PROOF. 


In an action on an insurance policy not issued by defendant, where plain- 
tiffs claimed that defendant became liable thereon by a consolida- 
tion with the company issuing it, which defendant denied, the burden 
was on plaintiffs to prove defendant bound on the policy. 


[For other cases, see Insurance, Cent. Dig. § 1647; Dec. Dig. § 646.] 


ACTIONS ON POLICIES—EVIDENCE—SUFFICIENCY. 


In an action on an insurance policy, not issued by defendant, evidence 
held insufficient to show that defendant was bound by the policy, 
either by consolidation or other contract with the company issuing it. 


[For other cases, see Insurance, Cent. Dig. § 1709; Dec. Dig. § 665.] 
% Decision rendered, Jan. 10,1910. 124 S. W. Rep. 520. 
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SOUTHERN RY. CO. VS. STONEWALL INS. CO.* 
(Supreme Court of Alabama.) 


SUBROGATION OF INSURANCE COMPANY. 


An insurance company, on paying insured for property tortiously de- 
stroyed by a third person, is subrogated to the rights of insured 
against the third person, and may sue in its own name, or in the 
name of insured for its use. 


[For other cases, see Insurance, Cent. Dig. § 1506; Dec. Dig. § 606.] 
% Decision rendered, Nov. 18, 1909. 50 South. Rep. 940. 
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BRITISH AMERICA ASSUR. CO. ET AL. VS. 
FRANCISCO.* 


(Court of Civil Appeals of Texas.) 


FORFEITURE—WAIVER—PAROL WAIVER. 


Parol waiver as to forfeiture clauses in insurance contracts may be 
oom notwithstanding an express provision of the policy forbid- 
ing it 


[For other cases, see Insurance, Cent. Dig. § 1018; Dec. Dig. § 383.] 


TRANSFER OF POLICY—WAIVER BY AGENT. 


The insurer’s agent may waive a stipulation as to the indorsement of 
transfer on the policy. 


[For other cases, see Insurance, Cent. Dig. § 941; Dec. Dig. § 372.] 
ae ee eee Pee eee ae ce ee 
% Decision rendered, Dec. 1,1909. Rehearing denied, Jan. 5,1910. 123 8. W. Rep. 1144. 
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WAIVER—TRANSFER WITHOUT CONSENT. 


Where insurer’s agent was told that the property had been sold, and 
that, on payment of the cash consideration, the deed which was 
being held in escrow would be delivered to the purchaser, and such 
agent did not object, but made a memorandum of the information, 
and requested notification of the consummation of the sale, this con- 
stituted a waiver of a provision of the policy rendering it void in 
case of transfer without insurer’s consent. 

a cases, see Insurance, Cent. Dig. §§ 1026-1040; Dec. Dig. 

388. ] 
—————_$e@—____- 


ECKERT ET AL. VS. CENTURY FIRE INS. CO.* 


(Supreme Court of Iowa.) 


VALIDITY OF CONTRACT—ESTOPPEL TO DENY. 


Plaintiffs owned a livery stock on which was a chattel mortgage, and’ 
the agents of defendant insurance company made out the application. 
for insurance thereon, stating therein that the property was unin- 
cumbered, although they were informed, at the time, of the mort- 
gage. The application was signed by one of the plaintiffs without: 
reading it and the policy issued. Held, that the knowledge of de- 
fendant’s agents was the knowledge of defendant so as to estop it 
to claim the policy invalid because of the false statement in the ap- 
plication. 


[For other cases, see Insurance, Cent. Dig. § 968-997; Dec. Dig. § 378.] 


VALIDITY OF CONTRACT—NEGLIGENCE OF INSURED IN 
SIGNING. 

Where the agents of an insurance company filled out an application for 
insurance on plaintiffs’ property from information furnished by 
plaintiffs, it was not negligence on plaintiffs’ part to sign the appli- 
cation without reading it. 

[For other cases, see Insurance, Dec. Dig. § 379.] 


FORFEITURE—AGREEMENT TO EXAMINE POLICY—BREACH 
OF INSURED. 

Failure of insured to examine fire policy, as required therein, and to re- 
turn it if not in accordance with his statements, will not avoid the 
policy or forfeit the right of insured to recover thereon, though it 
might estop him to claim that his statements were incorrectly re- 
corded by defendant’s agent who made out the application. 

[For other cases, see Insurance, Dec. Dig. § 308.] 


*% Decision rendered, Jan. 13,1910. 124 N. W. Bep. 170. 


a OY 


VAN ARSDALE-OSBORNE BROKERAGE CO. VS. 
MARTIN ET AL.* 


(Supreme Court of Kansas.) 


HAIL INSURANCE—PREMIUM NOTE—SET-OFF. 


A promissory note, executed to the general agents of an insurance com- 
pany, recited that it was given in payment of the premium on a 
policy of insurance against loss from hail to a crop of wheat, and 


% Decision rendered, Jan 8,1910, 106 Pac. Rep. 42. Syllabus by the Court. 
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contained a mortgage giving to the payees a lien on the wheat to 
secure the note. The mortgage provisions contained the following 
clause: “In case of loss under the above-named policy of insurance, 
the debt hereby secured shall at once become due, and shall be de- 
ducted from said loss.” Held, that the rights of the parties under this 
clause were mutual, and in an action on the note the insured could 
offset against it the amount of loss under the policy. 


[For other cases, see Insurance, Cent. Dig. § 399; Dec. Dig. § 187.] 


————— $+ @___—__ 


HILBURN VS. PHCGENIX INS. CO.* 
(Springfield Court of Appeals. Missouri.) 


ACTIONS—PETITION—ALLEGATIONS—SELF-SERVING AL- 
LEGATIONS. 

Where in a suit on a fire policy the petition alleged that insured sub- 
mitted to an examination under oath by defendant’s agents, and of- 
fered to arbitrate the amount of loss, both of which the policy re- 
quired, the allegations were not self-serving for the purpose of 
prejudicing defendant, but were proper to show compliance with the 
conditions of the policy. 

me a cases, see Insurance, Cent. Dig. §§ 1593, 1608; Dec. Dig. § 

34. 


ACTIONS—SUFFICIENCY OF EVIDENCE. 

In an action on a fire policy, evidence held not to show that insured 
kept gasoline within the building containing the insured property, in 
violation of a warranty against doing so. 

[For other cases, see Insurance, Cent. Dig. § 1714; Dec. Dig. § 665.] 


ee TO PROVE LOSS—PLEADING—NECES- 


Failure to make proof of loss according to the terms of a fire policy 
should have been specially pleaded in the answer to be available as 
to a defense to an action on the policy, so that an allegation in the 
Sr of compliance therewith was not put in issue by a general 

enial. 


[For other cases, see Insurance, Cent. Dig. § 1639; Dec. Dig. § 645.] 


FIRE INSURANCE—PROOF OF LOSS—WAIVER. 


An insurance company waived proof of loss as required by the policy by 
denying liability thereon and refusing to pay. 


[For other cases, see Insurance, Cent. Dig. § 1391; Dec. Dig. § 559.] 
ESTOPPEL— KNOWLEDGE OF AGENTS—OWNERSHIP OF 
BUILDING. 


Notice to an agent acquired during his agency of facts relating to a 
transaction within its scope is notice to the principal, and, where 
an agent issued an insurance policy with the understanding that in- 
sured did not own the building in which the property was, but 
merely rented it, the company cannot claim that insured made any 
misrepresentation or warranty as to its ownership by accepting the 
policy which stipulated that insured was the sole owner of the build- 
ing. : 

[For other cases, see Insurance, Cent. Dig. § 968; Dec. Dig. § 378.] 


% Decision rendered, Jan. 10,1910. 124 S. W. Rep. 63. 
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FIRE INSURANCE—VALUED POLICY. 

Where the value of personal property insured is fixed by the policy, its 
value cannot thereafter be questioned, Rev. St. 1899, § 7960, prohib- 
iting defendant in suits on fire insurance policies from denying that 
the property was worth when the policy was issued the full amount 
insured therein, and making the amount insured the measure of 
damages in case of total loss, less depreciation in value since the 
policy was issued. 


[For other cases, see Insurance, Cent. Dig. § 1240; Dec. Dig. §475.] 


FIRE INSURANCE—ACTIONS— INSTRUCTIONS — VALUE OF 
PROPERTY—NECESSITY OF STATING. 


In an action on a valued fire policy, it was not necessary to state the 
value of the insured goods in the instructions, where there was no 
evidence that it had depreciated since the policy was issued. 


[For other cases, see Insurance, Cent. Dig. § 1780; Dec. Dig. § 660.] 


——-——— ¢ @& —___—_ 


STATE EX REL. PEOPLE’S FIRE INS. CO. OF NEW 
ORLEANS VS. MICHEL, SECRETARY OF STATE. 
[125 La.] (No. 17,921.)* 


(Supreme Court of Louisiana.) 


STOCK COMPANIES—PAID-IN STOCK—STATUTORY RE- 
QUIREMENTS. 

A fire insurance company incorporated under the said section, with an 
authorized capital stock of $100,000, one-fourth of which has never 
been paid in cash, but is represented by the notes of subscribers, has 
no standing as a corporation to do business, or to enjoin the Secre- 
tary of State from revoking its license. 


[For other cases, see Insurance, Dec. Dig. § 33.] 


%* Decision rendered, Nov. 29, 1909. Rehearing denied, Jan. 17, 1910. 51 South. Rep. 66. 
Syllabus by the Court. 


———_ $ @&—___—___ 


CULVER VS. WILLIAMSBURGH CITY FIRE INS. CO.* 
(Kansas City Court of Appeals. Missouri.) 


FIRE INSURANCE—FORFEITURE—WAIVER. 


Under Rev. St. 1899, § 7976 (Ann. St. 1906, p. 3792), providing that all ad- 
justments and examination of books and accounts shall be held in the 
neighborhood where the fire occurs, unless another place is agreed 
on after the loss, insurer making no demand for the production of 
insured’s inventory and books in the neighborhood where the fire 
occurred, nor agreeing with insured for another place for such pro- 
duction and examination, waived the forfeiture provision in the iron- 
safe clause of the policy. 


[For other cases, see Insurance, Dec. Dig. § 388.] 
* Decision rendered, Jan. 10,1910. Rehearing denied, Jan. 24,1910. 124 S.W. Rep. 540. 
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ACCIDENT. 


COURT OF APPEALS OF NEW YORK. 


SCHUMACHER 
v8. 


GREAT EASTERN CASUALTY & INDEMNITY 
CO. or NEw York.* 


CONSTRUCTION OF POLICY WRITTEN BY INSURER. 
A policy written by the insurer must be construed strictly against it. 
[For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146.] 


ACCIDENT POLICY—CONSTRUCTION AS TO RISKS AND 
CAUSES OF LOSS. 


An accident policy insured against the effects of bodily injuries caused 
by external, violent, and accidental means, which bodily injuries or 
their effects shall not be caused wholly or in part by any bodily 
disease or infirmity, for loss of life, loss of both eyes, and other 
specified injuries or losses stated separately “when resulting from 
such injuries alone”. Following the statement of specified injuries, 
a separate paragraph was as follows: “For loss of life only resulting 
wholly or in part from sunstroke, freezing, septicemia, hydrophobia 
or the involuntary or unconscious inhalation of gas or other poison- 
ous vapor, the company will pay one-half of the principal sum pro- 
vided in Schedule A.” Held, that the last paragraph insured against 
loss of life from septicemia though not the effect of bodily injuries 
caused by external, violent, and accidental means. 


[For other cases, see Insurance, Dec. Dig. § 455 


Appeal from Supreme Court, Appellate Division, First De- 
partment. 

Action by Clara Schumacher against the Great Eastern 
Casualty & Indemnity Company of New York. From an order 
of the Appellate Division (182 App. Div. 929, 117 N. Y. Supp. 
1146), affirming an interlocutory judgment overruling a demur- 
rer to the complaint, defendant appeals by permission, the order 
granting leave to appeal certifying that a question of law is in- 
volved which ought to be reviewed by the Court of Appeals, as 
follows: “Does the complaint state facts sufficient to constitute 
a cause of action?” Order affirmed, and question certified an- 
swered in the affirmative. 


SAMUEL H. GUGGENHEIMER, for Appellant. 
THEODORE B. CHANCELLOR, for Respondent. 
*% Decision rendered, Dec. 17, 1909. 90 N. E. Rep. 353. 
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CHASE, J. 

The allegations of the complaint, which are material in con- 
sidering the question presented by the defendant, are that the 
defendant issued to William H. Schumacher its policy of insur- 
ance, in and by which the defendant, for the consideration there- 
in named, insured Schumacher “against the effects of bodily 
injuries caused directly and independently of all other causes 
by external, violent, and accidental means, which bodily injuries 
or their effects shall not be caused wholly or in part, directly or 
indirectly by any bodily or mental disease, defect or infirmity”, 
for loss of life, loss of both eyes and other specified injuries or 
losses stated separately and independently when “resulting from 
such injuries alone”. In case of such loss of life and injuries the 
defendant agreed to pay special amounts respectively as stated 
in certain designated schedules. In the policy of insurance there 
is a separate and independent paragraph following the separate 
statement of specified injuries, which subsequent and separate 
paragraph is as follows: “For loss of life only resulting wholly 
or in part from sunstroke, freezing, septicemia, hydrophobia or 
the involuntary or unconscious inhalation of gas or other poi- 
sonous vapor, the company will pay one-half of the principal 
sum provided in Schedule A.” The policy expressly provides 
that the sum provided to be paid for loss of life is payable to 
Clara Schumacher, beneficiary. This action is brought by such 
beneficiary. 

The complaint further alleges that William: H. Schumacher is 
dead, and that the death of said Schumacher resulted from 
septicemia. ‘The contention of the defendant is that by the 
policy of insurance it does not insure against loss of life from 
septicemia unless such septicemia was the effect of bodily in- 
jury caused by external, violent, and accidental means, and that 
as the complaint does not allege that the death by septicemia 
was the effect of bodily injury caused by external, violent, and 
accidental means, it fails to state a cause of action. The con- 
tention of the defendant makes it necessary for us to consider 
the intent and purpose of such separate and independent para- 
graph. We are of the opinion that the paragraph is not only 
separate and independent in form, as stated in the policy, but 
that the defendant’s intent and purpose in making it a part of 
the contract requires that it be construed separately and inde- 
pendently of the prior provisions thereof. It relates to loss of 
life only. It in no way refers to other injuries and losses or to 
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disabilities. It applies only to deaths from causes that have in 
the past led to controversies in which great differences of opin- 
ion have been expressed, by experts and others, as to the lia- 
bility of the insurer under the general provisions of a policy 
insuring against death by external, violent, and accidental 
means. It has not infrequently been the case that beneficiaries 
named in accident policies have claimed the amount stated 
therein as payable in case of loss of life where a death has oc- 
curred from sunstroke, freezing, septicemia, hydrophobia, in- 
voluntary or unconscious inhalation of gas or other poisonous 
vapors, or by drowning, choking in swallowing, or the use of 
anesthetics, or other similar causes, and the insurer has denied 
liability under the policy, and asserted that the death was not 
caused by external, violent, and accidental means, and is not a 
loss of life insured against, or for which it had promised to pay 
by the terms of the policy. 

In case of litigation arising from such controversies if the 
beneficiary named in the policy succeeded in his claim he re- 
covered the full amount provided in the policy as payable in case 
of the death of the insured (Martin vs. Equitable Accident Ass’n, 
61 Hun 467, 16 N. Y. Supp 279; Martin vs. Mfrs. Acc. Indem- 
nitv Co., 151 N. Y. 94, 45 N. E. 377; Paul vs. Travelers Ins. 
Co., 112 N. Y. 472, 20 N. E. 347, 3 L. R. A. 443, 8 Am. St. Rep. 
758; Landon vs. Preferred Accident Ins. Co., 43 App. Div. 487, 
60 N. Y. Supp. 188; Menneiley vs. Employers’ Liability Assur. 
Corp., 148 N. Y. 597, 43 N. E. 54, 31 L. R. A. 686, 51 Am. St. 
Rep. 716; Continental Casualty Co. vs. Johnson, 74 Kan. 129, 
85 Pac. 545, 6 L. R. A. [N. S.] 609, 118 Am. St. Rep. 308, 10 
Am. & Eng. Ann. Cas. 851, and note; Western Commercial 
Travelers’ Ass’n vs. Smith, 85 Fed. 401, 29 C. C. A. 223, 40 L. 
R. A. 653), and of course if the defendant succeeded in the 
action, the beneficiary received nothing from the insurer. The 
defendant, in view of frequent litigation against accident insur- 
ance companies upon claims for loss of life resulting wholly or 
in part by something so near the border line which distinguishes 
or divides an accidental death from one by disease, may have 
thought it was wiser for the insurance company, and better for 
the insured, that in place of requiring proof that death was oc- 
casioned by external, violent, and accidental means, in case of 
a death arising from either of the specified causes named in the 
special and independent provision of the policy, one-half of the 
amount should be paid in any event, and no question should be 
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left for discussion for litigation between the beneficiary and the 
insurer in case of a death so resulting wholly or in part from 
such causes, 

If the defendant intended by the separate clause simply to say 
that, in case of death by sunstroke, freezing, septicemia, hydro- 
phobia, etc., even if it arose or was occasioned by external, vio- 
lent, and accidental means, but one-half of the amount of the 
policy would be paid, and that in case it was not determined that 
the death was the result of such external, violent, and accidental 
means, nothing whatever would be paid on the policy to the 
beneficiary, then by such provision the defendant wholly saves 
to itself one-half of the amount of the policy in case of a death 
resulting wholly or in part from the named causes, even if it 
would, except for such provision, be liable for the whole amount 
provided to be paid in case of death, without any corresponding 
benefit or provision in favor of the policyholder and the bene- 
ficiary. There is nothing to indicate that the defendant intended 
simply to cut down and limit the recovery in case of death by 
the named causes, even if arising from external, violent, and 
accidental means. While it is possible for an accident insurance 
company to so reduce the recovery in case of an external, vio- 
lent, and accidental death arising in whole or in part from the 
specified causes, there is nothing in the policy, read as a whole, 
from which it may be satisfactorily argued or determined that 
it was so intended by the defendant in this case. The separate 
and independent paragraph referred to does not as in the prior 
paragraphs, refer to the preceding general provisions as to ex- 
ternal, violent, and accidental means. 

The defendant cites the case of Herdic vs. Maryland Casualty 
Co., as reported in (C. C.) 146 Fed. 396, and in 149 Fed. 199, 79 
C. C. A. 156, as in favor of its contention. In that case the 
separate paragraph of the policy read as follows: “This policy 
does not cover death nor disability resulting from mineral, ani- 
mal, vegetable, gaseous or any other kind of poisoning except 
as hereinafter stated, but subject to its conditions covers death or 
disability resulting from septicemia, freezing, sunstroke, drown- 
ing, hydrophobia, choking in swallowing, and death only as the 
result of an anesthetic while actually undergoing a surgical op- 
eration at the hands of a duly qualified regular physician.” It 
was held in that case that the separate paragraph must be con- 
strued with the previous parts of the policy, by reason of the 
words “subject to its conditions”. The clause thus construed 
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was intended to specify what causes of death should be excluded, 
and what causes of death included in the prior general clause. 

Where a policy insures against death resulting from septi- 
cemia independent of all other causes, and promises to pay one- 
half of the principa! sum specified in the policy to the beneficiary 
named therein, it has been held that the policy should be con- 
strued to give effect to its provisions, and that: “independent of 
all other causes” means independently of any disease or wound 
other than the one producing the septicemia, unless the latter 
was of such a serious character that death might have resulted 
had not septiczemia set in. It is immaterial in such case whether 
disease or a wound is the primary cause of the fatal blood poi- 
soning. U.S. Health & Accident Ins. Co. vs. Bennett’s Adm’rs, 
105 S. W. 433, 32 Ky. Law Rep. 235. 

The paragraph of the policy now before us for consideration 
does not include words in any way expressly or impliedly relat- 
ing to the prior provisions of the policy, and as the policy was 
written by the insurer, and it had the choice of language in 
stating the contract, it must be held to the rule common in con- 
struing all contracts, by which the terms thereof are construed 
strictly against the person whose language is used in expressing 
it. Paul vs Travelers Ins. Co., supra. The clause of the policy 
construed in this case was intended to be in the nature of a com- 
promise between the insurer, the insured and the beneficiary, 
in advance, and by the contract itself, of a possible controversy 
arising under the policy after the death of the insured, by agree- 
ing upon a reduced payment in all cases of death of the insured 
resulting wholly or in part from the causes specified in such 
separate and independent paragraph. 

The order should be affirmed, with costs, and the question 
certified answered in the affirmative. 

Cullen, C. J., and Haight, Vann, Werner, Willard Bartlett, and 
Hiscock, JJ., concur. 

Order affirmed. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The intention of the parties in this case, according to the court, was 
to remove all controversy regarding certain causes of death which lie on 
the border line between accidental deaths and those due to natural 
causes by specifically classing such deaths among those due to accidental 
injuries against which the policy insured. Such deaths were assumed 
by agreement between the parties to be chargeable to accident, irre- 
spective of their actual cause, and to be paid for as specially provided, 
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and the argument is that the insurance was granted against death from 
these causes. irrespective of their accidental character. No satisfactory 
definition of the term “accidental” has ever been agreed on by the 
courts in connection with insurance contracts. But for the present pur- 
pose it may be given its broadest meaning as opposed to results charge- 
able to inherent diseases or bodily infirmities. Ordinary life insurance 
covers death regardless of its cause. Accident insurance aims primarily 
to cover injuries due to external accidental causes and incidentally to 
make special provisions in case of death from such causes. The insur- 
ance in this case is declared by the policy to be solely against accident. 
The policyholder is insured only against the effects of accidental injuries. 
The policy has no application to deaths that are not chargeable to them. 
It would seem plain, therefore, that the intention of the parties was not 
to cover accidental deaths together with certain deaths from natural 
causes. Its undertaking was solely against accidental injuries and loss 
of life therefrom. For these certain payments are stipulated. 

But there are certain enumerated causes of death for which the 
stipulation is that only half the schedule rates will be paid. The natural 
interpretation would seem to be that if death from an accidental injury 
insured against took place in any of these forms a lower indemnity would 
be allowed. The loss of life referred to in the separate paragraph re- 
lates back to the loss of life previously spoken of in connection with 
the schedule. Certain forms of death are enumerated whose accidental 
character has been disputed by the courts when alleged to be due to 
an accidental cause, and the policy was apparently intended as a com- 
promise for disposing of such disputes by the payment of a lesser sum 
if a question as to their accidental character actually existed. But the 
court goes farther than this and holds that they are insured against, re- 
gardless of their character. 

Septiceemia is a cause of death which may arise from purely natural 
causes. In the familiar form of blood poisoning it is a frequent cause of 
death in connection with internal disorders, notably in case of child- 
bearing, where no connection with accidental injury is involved. It 
would seem plain that the contract was not intended to insure against 
other than accidental death, but, according to the court, the insurer as- 
sumed this added liability through failure to so connect the latter para- 
graph with those which preceded it as to show the limitations imposed, 
and leaving it to stand by itself to be independently construed. The risk 
of death from purely natural causes involving a corresponding reserve is 
not one which pure accident insurance is assumed to cover. The ques- 
tion arises whether the expressed limitation of the contract can prop- 
erly be extended to embrace a class of causes which do not pertain 
to accident insurance because the clause itself, apart from its connec- 
tions, would admit of such an interpretation? 
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NEW AMSTERDAM CASUALTY CO. VS. SPAETH.* 
(Supreme Court of New York, Appellate Term.) 


CANCELLATION OF POLICY—NOTICE—EVIDENCE. 


Where the policy of the casualty company provided that it might be can- 
celed by written notice, the assured cannot claim, in an action for 
premiums, that the company accepted oral notification in lieu of 
written, from the fact that he notified the company’s broker that he 
wished it canceled, and the broker reported this to the company’s 
underwriter, where the evidence as to what reply the underwriter 
made is in conflict. 


[For other cases, see Insurance, Dec. Dig. § 188.] 
*% Decision rendered, Jan. 21,1910. 120 N. Y. Sup. 745. 





——_-—— $+ @____—_- 


INDUSTRIAL MUT. INDEMNITY CO. VS. ARM- 
STRONG.* 


(Supreme Court of Arkansas.) 


ACTIONS—RECOVERY OF PENALTY AND ATTORNEY’S FEES 


Where plaintiff in an action against an insurance company did not re- 
cover the full amount demanded, it was error to add a penalty and 
attorney’s fees to the judgment. 


[For other cases, see Insurance, Dec. Dig. § 666.] 
*% Decision rendered, Jan. 3,1910. 124 S. W. Rep. 236. 


0G 


JENKINS VS. HAWKEYE COMMERCIAL MEN’S ASSN.* 


(Supreme Court of Iowa.) 


CAUSE OF ACTION — “EXTERNAL, VIOLENT AND ACCI- 
DENTAL MEANS’—“ACCIDENT”, 

A benefit certificate, limiting the right of recovery to cases of death by 
“external, violent and accidental” means, is intended to avoid liability 
upon a fraudulent claim of indemnity for bodily injuries, based solely 
upon insured’s testimony, and injuries caused by means coming from 
outside the body are “external”, so that death caused by a fish bone 
lodging in the rectum was by “external, violent and accidental” 
means, within the policy, though death resulted directly from blood 
poisoning, which would not have resulted except for the bone; the 
lodging of the bone in the rectum being an “accident”. 

[For other cases, see Insurance, Cent. Dig. § 1955; Dec. Dig. § 787. 

[For other definitions, see Words and Phrases, vol. 3, pp. 2619-2620; vol. 
I, pp. 62-70; vol. 8, p. 7560.] 


% Decision rendered, Jan. 11,1910. 124 N. W. Rep. 199. 
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CONSTRUCTION OF CONTRACT—PROOF OF DEATH—“AF- 
FIRMATIVE PROOF”. 

The provisions of a benefit certificate, requiring “affirmative proof” of 
death as the proximate result of external, violent, and accidental 
means, meant such evidence of the truth of the matters asserted as 
tended to establish them, regardless of its character, so as to show 
— facie that death occurred, and that it resulted from the cause 
stated. 

[For other cases, see Insurance, Cent. Dig. § 1963; Dec. Dig. § 789.9 

[For other definitions, see Words and Phrases, vol 1, p. 248.] 


CONTINENTAL CASUALTY CO. VS. FLEMING.* 


(Court of Appeals of Kentucky.) 


INDEMNITY INSURANCE—LIABILITY—EVIDENCE. 

In an action on an indemnity policy, stipulating for a minimum liability 
on insured losing his life from fighting or from injury intentionally 
inflicted on him by another, evidence held to show that insured was 
intentionally killed by another while engaged in fighting, precluding 
a recovery for any greater sum than the minimum liability. 


[For other cases, see Insurance, Cent. Dig. § 1719; Dec. Dig. § 665.] 
% Decision rendered, Jan. 7,1910. 124 S. W. Rep. 331. 
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PACIFIC COAST CASUALTY CO. VS. HOME TELE- 
PHONE & TELEGRAPH CO. (Civ. 664.)* 


(Court of Appeals of California. Second District.) 


INDEMNITY INSURANCE—PREMIUMS—ACTIONS. 


Where, in an action on an indemnity policy stipulating for additional 
premium, based on the amount paid by insured to classes of em- 
ployees during the policy term for services rendered at places des- 
ignated therein, and providing that the policy should not cover loss 
on account of liability for injuries unless the person injured was 
on duty at the time of the accident and engaged in the occupation 
specified and at the place designated, there was no attempt to show 
that the sums paid by insured were paid out for services included 
within the policy, the court was justified in finding that the allega- 
tions of the complaint as to the amount insured had paid were un- 
true. 


[For other cases, see Insyrance, Cent. Dig. § 405; Dec. Dig. § 188.] 
% Decision rendered, Nov. 12,1909. 106 Pac. Rep. 262. 
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HEALTH—SURETY—BURGLARY—MARINE—MISCELLANEOUS. 


EMPIRE STATE SURETY CO. VS. CAMERON ET AL.* 


(Supreme Court of Minnesota.) 


LIABILITY INSURANCE—RECOVERY OF PREMIUMS. 


The findings of fact in favor of the plaintiff in this an action for the re- 
covery of the premium for a liability policy, which the defendants 
claimed had been canceled, are sustained by the evidence. 


[For other cases, see Insurance, Cent. Dig. § 507; Dec. Dig. § 235.] 
% Decision rendered, Feb. 4, 1910. 124 N. W. Rep. 442. Syllabus by the Court. 


~ ETNA LIFE INS. CO. VS. DU PARQUET, HUOT & 
MONEUSE CO.* 


(Supreme Court of New York, Appellate Term.) 


INDEMNITY POLICY—PAYMENT OF PREMIUMS—LIABILITY 

Where policies were issued to defendant, insuring it against liability for 
injuries to its employees in certain designated premises, and de- 
fendant leased other adjacent premises, which it occupied in connec- 
tion therewith as executive offices, the entrance being through the 
original premises, the street numbers of which were still claimed by 
defendant as its address, the new premises were only an addition to 
the old and were covered by the policies so as to render defendant 
— for the premiums based on the amount of wages of employees 
thereon. 


[For other cases, see Insurance, Dec. Dig. § 183.] 


ADMISSIBILITY—BEST AND SECONDARY. 


Where, in a suit for the premiums due on insurance policies, the origi- 
nals had been lost, the copies were proper secondary evidence to 
prove their contents, where the plaintiff’s witness testified that he 
had compared them with the originals and that they were true copies. 


[For other cases, see Evidence, Cent. Dig. §§ 580-594; Dec. Dig. § 178.] 
Giegerich, J., dissenting. . 
% Decision rendered, Jan. 21,1910. 120 N. Y¥. Sup. 759. 
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FORTE ET AL. VS. CHAMBERLAIN.* 


(Supreme Court of Arkansas.) 


INSURANCE COMPANIES —RECEIVER—ACTIONS BY RE- 
CEIVER. 


Kirby’s Dig. § 950, authorizes any creditor or stockholder of an in- 
solvent corporation to institute proceedings in chancery for wind- 
ing up the corporation, whereupon the court shall take charge of 
all assets and distribute them, etc. Acts 1905, p. 480, provides that 
before any mutual fire insurance company shall do business it shall 
file an indemnity bond with sureties, conditioned for the payment of 
all claims under any policy issued on property in Arkansas, and if 
any company shall not reserve 50 per cent of its premium for the 
payment of losses, the State Auditor shall sue on the bond for the 
benefit of the policyholders to recover a sum sufficient to increase 
the reserve to such 50 per cent. Held that, where a mutual fire in- 
surance company was placed in the hands of a receiver because of 
insolvency and there had never been any improper use of the re- 
serve fund, the receiver might not maintain an action to restrain 
policyholders from suing on the bond on the ground that claims 
against defendant for losses were in excess of the total assets of the 
company; the liability of the sureties not being assets of the com- 
pany which passed to the receiver, and he not being entitled to sue 
on the bond. 

[For other cases, see Insurance, Dec. Dig. § 70.] 


% Decision rendered, Jan, 3,1910. 124 8S. W. Rep. 234. 
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LIFE. 
SUPREME COURT OF NEW JERSEY. 


DREWS ET AL. 
v8. 
METROPOLITAN LIFE INS. CO.* 


LIFE INSURANCE—CONDITIONS OF POLICY—FRAUDU- 
LENT REPRESENTATIONS. 


An agreement contained in a life policy that it “shall be incontestable, 
except for nonpayment of premiums, two years from its date”, limits 
all defense, including fraudulent representations as to physical con- 
dition, except nonpayment of premium, to the period agreed upon. 
It does not condone fraud, but fixes the time within which the defense 
must be established, and provides a reasonable time for such pur- 
pose. 


[For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.] 


Appeal from District Court of City of Newark. 

Action by Charles Drews and others against the Metropolitan 
Life Insurance Company. Judgment for defendant and plain- 
tiffs appeal. Reversed. 


Argued November term, 1909, before Reed, Bergen, and Min- 
turn, JJ. 


SAMUEL Press and Harry Katiscu, for Appellants. 
McCARTER & ENGLISH, for Appellee. 
BERGEN, J. 

The defendant, on May 18, 1907, issued to John Drews a life 
insurance policy, under which $500 became payable, after his 
death, to beneficiaries named therein. The policy contained the 
following covenant: “This policy shall be incontestable, except 
for nonpayment of premiums, two years from its date.” It is 
admitted that the insured was not in default in payment of pre- 
mium, and that he died more than two years after the date of the 
policy. This action was instituted to recover on the policy, and 
the trial court, having, against objection, admitted evidence 
tending to show that the insured had, in his application for in- 
surance, misrepresented his condition of health, and falsely an- 
swered other material questions contained therein, thereupon 
directed a verdict for the defendant, irom which result plaintiff 
appeals, 


* Decision rendered, Jan. 13,1910. 75 Atl. Rep. 167. Syllabus by the Court. 
VOL, XXXIX.—28. 
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The contention of the appellant is that the incontestability 
clause in the policy is a contract limiting the time within which 
the policy may be contested for any reason, except nonpay- 
ment of dues, and that the limitation period agreed upon having 
expired, the defense admitted by the trial court, and upon which 
the direction of verdict rested, was an error which requires a 
reversal of this judgment. The contention of the appellee is 
that as the contract of insurance was obtained through fraud, 
it is void ab initio, and therefore there never was any legal con- 
tract to which the limitation agreed to can be applied, and also 
that such fraud may be shown in avoidance of the contract not- 
withstanding the clause of noncontest. 

In Wright vs. M. B. L. Ass’n, 118 N. Y. 237-248, 23 N. E. 186, 
187 (6 L. R. A. 731, 16 Am. St. Rep. 749) where a similar con- 
tract was under consideration, it was held: “It is not a stipula- 
tion absolute to waive all defenses, and to condone fraud. On 
the contrary, it recognizes fraud and all other defenses, but it 
provides ample time and opportunity within which they may be, 
but beyond which they may not be, established. It is in the 
nature of, and serves a similar purpose as, statutes of limitations 
and repose, the wisdom of which is apparent to all reasonable 
minds. It is exemplified in the statute giving a certain period 
after the discovery of a fraud in which to apply for redress on 
account of it. * * * The parties to a contract may provide 
for a shorter limitation thereon than that fixed by law, and such 
an agreement is in accord with the policy of statutes of that 
character.” This rule was approved in Reagan vs. Union Mut. 
Life Ins. Co., 189 Mass. 555, 76 N. E. 217, 2 L. R. A. (N. S.) 
821, 109 Am. St Rep. 659, in distinguishing between a clause 
making a policy incontestable after the expiration of a reason- 
able period from date and one where the incontestability arises 
immediately upon the execution of the contract. One of the 
rules to be observed in the interpretation of contracts of this 
class is that they are to be liberally construed in favor of the 
insured, and all doubts or ambiguities resolved against the one 
who prepared the contract. Royal Circle vs. Achterrath, 204 
Til. 549, 68 N. E. 492, 63 L. R. A. 452, 98 Am. St. Rep. 224, and 
therefore we are of opinion that the incontestability clause in 
this contract should be interpreted to include all defenses other 
than nonpayment of dues. A contract in the precise words of 
the one now being considered was dealt with by the Supreme 
Court of Rhode Island (Murray vs. State Mutual Life Ins. Co., 
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22 R. I. 524, 48 Atl. 800, 53 L. R. A. 742), where it was held 
that the clause was plain and unambiguous, and clearly meant 
that no defense whatever could be interposed after two years 
from the date of the contract if the premiums had been paid 
according to its terms. 

Counsel for appellee cites Holland vs. Chosen Friends, 54 N. 
J. Law, 490, 25 Atl. 367, in support of its claim that a clause of 
this character, included in an agreement procured by fraud, 
should not receive legal countenance, but the opinion in that 
case shows that this question was not considered, Mr. Justice 
Depue, who spoke for the court, saying: “Without considering 
the question whether an agreement having the effect to con- 
strain a party to abide by a contract, procured from him by 
fraud and deception, will receive any legal countenance where 
such an agreement is a part of the very contract which is tainted 
with fraud, I think it is clear that an agreement which shall be 
conceded that effect must be expressed in terms that are clear 
and unambiguous.” In that case the application alone con- 
tained an agreement that any false statement by the“applicant, 
or expulsion or suspension from the beneficial order, whether 
voluntary or involuntary, should forfeit his rights therein, and 
that in case of death during such suspension his beneficiaries 
should not be entitled to any benefit therefrom. There was no 
incontestable contract in the certificate of membership, and it 
was held that the agreement of the assured contained in the 
application would not bar the association from repudiating the 
membership when it was obtained through fraud; no agree- 
ment not to do so appearing in the certificate of membership. 
This case does not help this appellee, because it affirmatively 
contracted not to contest the policy after a specified and reason- 
able period had elapsed. 

The appellee further insists that if all the objections which it 
urges be resolved against it, yet the insured waived the benefit 
of the disputed clause. This claim is rested upon the fact that 
this application declared that the matters stated therein were 
true, and should form the basis of the contract, if made, and, if 
not true, then the policy should be null and void. The difficulty 
with this proposition is that, notwithstanding this representa- 
tion, the insurer entered into the contract not to contest after 
two years, even if it should turn out that some of the represen- 
tations were not true. If within the two years it had been dis- 
covered that some of the statements were not correct or wholly 
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true, their falsity would have been a good ground for rescind- 
ing the contract during that time, but the statements do not 
amount to a waiver of the benefit of a covenant not then in 
existence, and which was made for the benefit of the assured 
upon conditions which it was agreed should not destroy the con- 
tract after a specified period. 

The evidence upon which the direction for the defendant rests 
was improperly admitted, and without it the direction has no 
legal foundation. The judgment is therefore reversed, and a 
new trial ordered. 


UNITED STATES CIRCUIT COURT. 


SOUTHERN DistTrRIcT, NEw YORK. 


_ ROBINSON 


v8. 


MUTUAL RESERVE LIFE INS. CO. 
SCOVILL 


vs. 


SAME.* 


MUTUAL ASSOCIATIONS-—INSOLVENCY AND DISSOLUTION 
DISTRIBUTION OF FUNDS. 

A provision of a trust agreement, under which a mutual life association 
deposited a reserve fund, that in case of its dissolution the fund 
should be distributed among its members in proportion to the gross 
amount of assessments paid by them, respectively, cannot be en- 
forced as against creditors, where the association is wound up in a 
state of insolvency. 

[For other cases, see Insurance, Cent. Dig. § 98; Dec. Dig. § 72.] 


MUTUAL ASSOCIATIONS—INSOLVENCY—ADMINISTRATION 
OF ASSETS. 

Where the assets of an insolvent life insurance association are admin- 
istered in a suit by creditors, the date at which claims should be 
ascertained is that of the appointment of receivers and when it 
ceases to do business. 

[For other cases, see Insurance, Cent. Dig. § 98; Dec. Dig. § 72.] 


MUTUAL ASSOCIATIONS—INSOLVENCY—ADMINISTRATION 
OF ASSETS. 


A mutual benefit life association conducted business for a number of 
years on the assessment plan, creating a reserve fund, after which 


% Decision rendered, Dec. 28,1909. 175 Fed. Rep., 624. 
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it reorganized as a level premium company, and thus for some years 
before its insolvency had two classes of policyholders. Held, that 
both classes remained members, and claimants for deaths occurring 
before the appointment of receivers in a suit to wind up its affairs 
became creditors; that, as between the two classes, claimants un- 
der assessment policies were alone entitled to payment from the 
reserve fund contributed by their class and kept separate, while 
death claimants under policies of the second class, the net reserve 
paid by whom could not be traced, with the balance remaining un- 
paid on claims of the first class, should be paid from the general 
assets, before claims of living members and pro rata with general 
creditors. 


[For other cases, see Insurance, Cent. Dig. § 98; Dec. Dig. § 72.] 


INSOLVENCY OF COMPANY—DISTRIBUTION OF ASSETS— 
DEBTS DUE TO STATE. 


In winding up the affairs of an insolvent insurance company in a court 
of equity in New York, debts due the state for taxes, or otherwise, 
which are not given a preference by state law, or have not become 
a lien before the appointment of receivers, are not entitled to 
priority of payment over claims of general creditors. 


[For other cases, see Insurance, Cent. Dig. § 98; Dec. Dig. § 72.] 


In Equity. Suits by Jas. C. Robinson and by Reuben O. Sco- 
vill, respectively,‘against the Mutual Reserve Life Insurance 
Company. On exceptions to report of special master, Excep- 


tions overruled. 
See, also, 162 Fed. 794, 798, 800. 


WILLIAM BEVERLY WINSLOW, /or Complainants. 

JAMES BYRNE, for Receivers. 

NasH & JONES, SULLIVAN & CROMWELL, THOMAS L,. Ferr- 
NER, ROBERT VAN IDERSTINE, SEWELL T. TyNnG, MILES M. 
Dawson, JOHN E. Ruston, JoHN T. McGOvERN, JOHN M. 
ScosLE, GILBERT E. Rok, C. A. Mounryoy, and PAGE, CRAaw- 
FORD & TusKA, for Exceptants. 

Warp, C. J. 

The special master has greatly aided the court by his lucid 
statement of a most complicated situation in his reports dated 
July 1 and December 14, 1909, and all the counsel are entitled 
to praise for the fair way in which they have co-operated to 
arrive as expeditiously as possible at the actual facts. In this 
way much time and expense have been saved for the benefit of 
persons who have fared very badly at the hands of the associa- 
tion and of the company. As I have concluded to sustain the 
master’s findings of fact and conclusions of law, I will state as 
briefly as possible my views generally, and so dispose of the ex- 
ceptions which apply to both reports without referring to them 
particularly. 





een TTT 
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After April 17, 1902, when the association reorganized as a 
company under the insurance law (chapter 722, Laws N. Y. 
1901), it conducted the business of insurance in two different 
ways, viz.: Maintaining the policies theretofore issued on the 
assessment plan, and thereafter issuing policies solely on the 
level premium plan. It remained, however, the same company, 
was still a mutual company, and all its policyholders, whether 
on the assessment or level premium plan, were members, not- 
withstanding that they paid their premiums on different plans. 
The officers elected were the agents of all the members equally, 
and the holders of level premium policies were as much affected 
by and responsible for their acts as were the holders of assess- 
ment policies. Inasmuch as the vested contract rights of the as- 
sessment policyholders were not to be changed by the reorgani- 
zation (Polk vs. Mutual Reserve Fund Life Ass’n, 207 U. S. 310, 
28 Sup. Ct. 65, 52 L. Ed. 222), I think the proper way to have 
conducted business after April 17, 1902, would have been to have 
kept the accounts of the assessment and levél premium poiicy- 
holders separate. If this had been done the situation would now 
be comparatively simple. But it was not done by the officers, 
who were the agents of both classes. The problem, therefore, 
is to ascertain to what extent the accounts of each class can be 
disentangled. 

I will consider first the relations of the two classes of policy- 

holders inter se, and afterward their relation to the general cred- 
itors. The master has traced into the possession of the receiv- 
ers February 15, 1908, certain assets which were a part of the 
reserve fund April 17, 1902. The agreement with the Central 
Trust Company as to the fund provided that upon dissolution of 
the corporation— 
“it shall be divided amongst the members of the association pro- 
portionately to the gross amount of assessments paid by said 
members respectively to said association or shall be distributed 
in such other equitable manner as the courts shall direct”. Rob- 
inson vs. Mutual Reserve Life Ins. Co. (C. C.), 162 Fed. 798. 

The specific distribution provided for among the members 
evidently contemplated the winding up of the association in a 
state of solvency. Such a distribution would have been between 
the parties valid, but not, I think, as against creditors. Inas- 
much as the company is insolvent, the fund must be distributed 
equitably, on the other alternative, viz.: as the courts shall 
direct. I have no doubt that the date at which all claims should 
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be ascertained is February 15, 1908, when the receivers were 
appointed. The company was not then dissolved, but by its ad- 
mission of insolvency and the appointment of receivers it was 
substantially dissolved, and claims should be fixed as of that 
date. It would be quite unreasonable to fix them as of April 
19, 1907, the date the suit was begun, in analogy to an action by 
the Attorney General under section 1785, Code Civ. Proc. N. 
Y., instituted fer dissolution after a quasi judicial examination © 
by a public official (section 80, Insurance Law [Consol. Laws, c. 
28]), and followed by an injunction against doing business under 
section 1787, and the appointment of receivers under section 
1789. People vs. Commercial Alliance Life Ins. Co., 154 N. Y. 
95, 47 N. E. 968. In an action for sequestration under section 
1784, when the business continues, the time for fixing claims 
would doubtless be the adjudication of insolvency. 

Coming, now, to the rights of the two classes of members 
inter se, I agree with the master that the claimants for deaths 
occurring before February 15, 1908, in both classes became 
creditors, and that death claimants under assessment policies 
should be first paid out of the reserve fund, because it was 
created by their assessments, was pledged to pay their death 
claims, for a long course of years had been so applied, and is 
now specifically identified. On the other hand, the net reserve 
paid by the level premium policyholders cannot be specifically 
traced into the free assets on hand. Death claimants under 
those policies, together with claimants under assessment policies 
(except fifteen-year policies, whose payment was restricted to 
the death and reserve funds and assessments), as to any balance 
not paid out of the reserve fund should be paid out of the free 
assets. People vs. Life & Reserve Ass’n, 150 N. Y. 94, 45 N. E. 
8. Claims on disability policies maturing before February 15. 
1908, when properly ascertained, are to be treated in exactly 
the same manner as death claims, This disposes of the living 
policyholders, whose claims did not mature before the appoint- 
ment of receivers, because apparently nothing will be left for 
them. 

Considering, now, the claims of the general creditors: Their 
claims did mature before February 15, 1908, and they,.by serv- 
ices or supplies, obviously contributed to the maintenance of 
the company. At first sight it seems inequitable to deny them a 
preference over claims derived through persons who were then 
members of the company. But the beneficiaries under the death 
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policies are not and never were members, and I discover no rea- 
son for discriminating between persons who are equally cred- 
itors matured against the company. This is a reason why their 
holders seems to me different. Although creditors, they were 
personally members at the time the claims of the general cred- 
itors matured against the company. This is a reason why their 
claims should be subordinated to those of the general creditors. 
The expenses of the receivership, however, should be first paid, 
apportioned between the reserve fund and the general assets in 
proportion to the amounts of the funds. 

It is vigorously contended on behalf of the legal reserve death 
claimants that cash contributions of legal reserve policyholders 
to the amount of $492,478.56 applicable to the payment of legal 
reserve death claims had been applied to the payment of assess- 
ment death claims, and that therefore the legal reserve death 
claimants are entitled by subrogation to the benefit of the reserve 
fund to that amount, less their share of the expense of running 
the business. The master in his twenty-seventh finding of fact 
states that the expense of running the business, as distinguished 
from all other expenses, between April 17, 1902, and February 
15, 1908, was $1,655,867.10. The legal reserve death claimants 
calculate the legal reserve policyholders’ share of these ex- 
penses in the proportion that the outstanding assessment policies 
bore to the legal reserve policies in 1908. The share so ascer- 
tained would be $166,587.71, and they therefore claim the bene- 
fit of the reserve fund to at least the amount of $325,000. This 
method is inexact, because the expense of maintaining old busi- 
ness is obviously far less than the expense of getting new busi- 
ness. Examination of the items composing the expense shows 
that it was attributable almost entirely to the legal reserve busi- 
ness, certainly to an amount that would cover, several times 
over, the sum claimed to have been diverted. 

Preference has been claimed for payment of services rendered 
by attorneys to the company before the appointment of re- 
ceivers. I see no ground for discriminating in favor of these 
claims, and leave them to come in pari passu with those of the 
general creditors. As to claims for preference in favor of serv- 
ices of attorneys in resisting the attempt to declare the company 
to be insolvent, there may be a discretion (Barnes vs. Newcomb, 
89 N. Y. 108; People of New York vs. Commercial Ins. Co., 
148 N. Y. 563, 42 N. E. 1044), which is left for the consideration 
of the special master as to each claim presented to him. 
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Preference is also claimed by the Superintendent of Insurance 
for expenses connected with the examination of the company 
under section 70, Insurance Law, and by the state for taxes on 
business done in the year 1907 under section 187 of the Tax 
Law, payable under section 194 upon the 1st day of June. These 
are debts to the sovereign; but neither is given any statutory 
preference, except that the taxes are made a lien upon the 
corporation’s property from the time they became payable June 
1st in each year. There is no doubt that at common law debts 
due the king have a preference, and the Court of Appeals in 
Matter of Receivership of Columbian Co., 3 Abb. Dec. 239, 
clearly intimated that the state succeeded fully to the preroga- 
tive of the crown, reiterated in the later case of Central Trust 
Co. vs. New York City & Northern R. R. Co., 110 N. Y. 250, 
18 N. E. 92,1 L. R. A. 260. But in Wise vs. Wise Co., 153 N. 
Y. 507, 511, 47 N. E. 788, Judge O’Brien expressly defined the 
cases in which this prerogative exists :— 

“In this country the right of the government to be preferred 
in the distribution of such a fund exists, under the authorities, 
in two cases: (1) Where the preference is expressly given by 
statute, as was the case in U. S. vs. State Bank of Nor. Car., 6 
Pet. 29, 34. (2) Where, before the fund has come to the hands 
of the receiver or trustee, a warrant or some other legal process 
has been issued for the collection of the tax or debt, and the 
fund has come to his hands impressed with a lien in favor of the 
government in consequence of the proceedings for collection, 
as was the case in the Columbian Ins. Co. Receivership, 3 Abb. 
Dec. 239.” 

In the case of the Columbian Insurance Company where a 
preference was allowed, there was a lien for the taxes on the 
company’s property before receivers were appointed. In the 
case of Wise vs. Wise Co., where a preference was denied, the 
taxes became due after the levy of an attachment. The case 
under consideration differs from the first in that there was no 
lien for the state’s claim before receivers were appointed, and 
from the second in that the state does not ask for a preference 
Over any prior specific lien. But Judge O’Brien’s language in 
the later decision seems to me clearly to exclude the state from 
any preference in this case over the general creditors. 

Margaret Moran obtained a judgment against the Company 
before the appointment of receivers for a death claim upon an 
assessment policy. Though the claim is now merged in the 
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judgment, to be regarded as a debt, or perhaps a contract, I 
think a court of equity may inquire into the cause of action, and 
give the judgment the preference attaching to the policy on 
which the claim arose. It would be a hard rule to deprive a 
creditor of his preference because he was compelled by the re- 
sistance of the company to pursue his claim to judgment. 


The master properly excluded death claims of citizens and 
residents of foreign countries in which the government has se- 
questered deposits made by the association and the company 
for the benefit of the resident policyholders, and its free assets 
in banks, etc. It being found as a fact that the receivers have 
applied for the return of those funds for distribution here with- 
out avail, and that they are sufficient in amount to cover the 
death claims maturing in those countries before February 15, 
1908, those claimants are properly relegated to the assets so 
sequestered. Presumably they will be paid in full. There is 
nothing to show that they have done anything to realize from 
the funds impounded abroad. It would not be fair to the do- 
mestic creditors either to postpone distribution until the foreign 
creditors have collected what they can abroad or to permit the 
foreign creditors to prove their claims in full here and leave the 


receivers to collect any surplus there may be coming to the 
domestic creditors from abroad. ‘fhe time is approaching when 
the assets should be distributed and claimants should know ex- 
actly what they have to expect as the outcome of this unfor- 
tunate business. 


All the exceptions to the master’s report are overruled. 


ASSOCIATE EDITOR’S NOTE. 


The above opinion confirms the report of the Special Master ap- 
pointed in June 1908, to take testimony and report upon the rights and 
priorities of the several classes of policyholders and auditors of the 
Mutual Reserve Life Insurance Company, most of whom for that pur- 
pose had intervened in this litigation. The hearings before the Special 
Master extended over a period of eighteen months; the record is 
voluminous and, to understand the effect of the above opinion, the con- 
clusions of the Special Master, which have been confirmed and approved, 
should be stated. This is best done by attaching the order entered in 
conformity with Judge Ward’s. opinion. 
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Consolidated Causes in Equity, No. 141. 


ORDER NO. 54, 
CONFIRMING SPECIAL MASTER’S REPORTS. 

These causes came on to be further heard on this 18th day 
of February, 1910, upon all the pleadings heretofore filed, and 
upon all the proceedings heretofore had therein, and particularly 
upon the report of Edward S. Rapallo, Esq., special master, filed 
July 1, 1969, pursuant to an order dated and entered June 30, 
1908, and upon the supplemental report of said special master 
filed December 14, 1909, pursuant to an order dated and en- 
tered November 17, 1909 (which latter report is treated as filed 
nunc pro tunc as of July 1, 1909, pursuant to a written stipulation, 
filed in these causes signed by the solicitors for all parties to the 
causes, including the intervenors), and upon the evidence and 
exhibits filed with said reports and upon the exceptions filed to 
said reports; and were argued by counsel ; and the court being 
advised, upon consideration thereof, it is ordered, adjudged and 
decreed :— 


1. That the said report and said supplemental report of said 
special master be and the same are hereby in all things con- 


firmed, and the exceptions filed thereto are hereby overruled, 
except as hereinafter stated in the eleventh numbered paragraph 
hereof. 


2. That in the distribution of the assets in the hands of the 
receivers, Elizabeth A. Sharman is entitled to be paid the sum 
of seven hundred sixty-two and 60-100 dollars ($762.60), she 
having proved an equitable assignment to her of funds which 
have come into the possession of the receivers to the amount 
specified, through a check drawn in her favor by the respondent, 
which check was, before the appointment of receivers, regularly 
and in’ the usual course of business, delivered to her for the 
amount of death claim then due, was accepted by her in pay- 
ment of the debt, was payable unconditionally from a particular 
fund then on deposit for the purpose of meeting said check, the 
fund on deposit being sufficient for the purpose, was in due 
course presented for payment, and was dishonored because, 
prior to its presentation, receivers had been appointed for the 
respondent in these causes. That said claimant and all other 
claimants having similar claims arising under similar circum- 
stances upon checks drawn upon similar particular funds, which 
funds have come into the possession of the receivers appointed 
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in these causes, shall be entitled to receive payment of the full 
amount of such claims out of said funds respectively, without 
any deduction for any part of the expenses of the receivership 
in these causes. 

Turley & Turley are intervenors who are entitled to be paid 
the sum of four hundred eighty-seven and 70-100 dollars ($487.- 
70), under the provisions oi this paragraph, being the amount of 
two checks issued to them under date of February 11, 1908. 

3. That the net amount of all claims shall be determined as 
of the date of the appointment of receivers in these causes (to 
wit, on February 15, 1908), and no interest shall be added for 
any period after that date. In the case of claims upon policies 
or certificates of membership, where the death of the insured 
occurred after February 15, 1908, such claims, for the purposes 
of distribution, shall be treated in the same manner as claims 
upon policies or certificates where the death of insured has not 
occurred and are to be valued as of the date of the appointment 
of the receivers in these causes (to wit, on February 15, 1908), 
as more specifically set out in the eighth numbered paragraph 
hereof. 

4, That claims upon assessment policies of all classes (includ- 
ing the class known as “Contract Reserve’), which claims arose 
by reason of the death or disability of insured before the ap- 
pointment of receivers in these causes, when properly ascer- 
tained and proven and after the deduction of any liens or loans 
found valid, shall be paid pro rata, according to the net amount 
of the claims respectively, out of the proceeds of the “Reserve 
Funds” which came into the hands of the receivers, as stated in 
the twenty-second finding of fact of said special master’s report, 
after deducting from such “Reserve Fund” its proportion of the 
expenses of the receivership, until such “Reserve Fund” is ex- 
hausted, or said claims paid in full; the total expenses of the 
receivership being apportioned between said “Reserve Fund” 
and the other or general assets of respondent coming into the 
hands of the receivers in these causes, in proportion to the 
amounts of the two funds. 

The following intervenors are claimants who are entitled to 
share in the distribution under the provisions of this paragraph: 

E. V. Catoe, as assignee of the beneficiary under a “Contract 
Reserve” policy issued to Estes Dean, deceased, late of Schlater, 
Miss., to the amount of $1,000; 

Harry D. Nims, as administrator of Henry Warrington, de- 
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ceased, late of Stoke-on-Trent, County of Stafford, England, 
insured under an assessment policy, to the amount of said 
policy less valid liens or loans, if any, hereafter to be ascertained 
and reported by the special master ; 

Christina S. Dogge, as beneficiary under an assessment policy 
issued to Otto H. Dogge, deceased, late of Salt Lake City, Utah, 
to the amount of said policy less valid liens or loans, if any, 
hereafter to be ascertained and reported by the special master. 


~ 


5. That holders of valid judgments against respondent ob- 
tained before the appointment of receivers in these causes, aris- 
ing out of death or disability claims, shall be given the preference 
attaching to death or disability claims under the class of policy 
upon which such claim arose. 

The claim of the intervenor, Margaret Moran, on a judgment 
obtained in the Circuit Court of Kenton County, Ky., and re- 
ported by the special master as arising out of an assessment 
policy and as amounting, with interest up to February 15, 1908, 
to the sum of two thousand, seven hundred and fifty and 00-100 
dollars ($2,750.00) shall be entitled to distribution under the 
provisions of the next preceding paragraph hereof. 


6. That all the remaining assets in the hands of the receivers 
shall be distributed as follows :— 


First. To the expenses of the receivership not apportioned 
against the amount of the “Reserve Fund” disposed of and 
ordered distributed by the fourth numbered paragraph hereof; 
the total expenses cf the receivership being apportioned be- 
tween said “Reserve Fund” and the other or general assets ot 
the respondent coming into the hands of the receivers in these 
causes, in proportion to the amounts of the two funds. 


Second. To and among all claimants, pro rata according to 
the amount of their respective claims, and without any prefer- 
ence one over the other, whose claims arose before the date of 
the receivership, as follows :-— 


(a) To the general creditors of said respondent whose claims 
arose otherwise than from policies, certificates or membership, 
including the claims of the state of New York for taxes on busi- 
ness done by respondent in the year 1907 and for the expenses 
connected with the examination of respondent under section 7 
of the Insurance Law, and the claims of attorneys for services 
rendered to the company before the appointment of receivers; 
subject to a possible preference as to the claims of certain at- 
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torneys as hereinafter provided in sub-section (c) of this para- 
graph ; 

(b)) To claimants under assessment certificates or policies, in- 
cluding “Contract Reserve” policies, whose claims arose by rea- 
son of the death or disability of insured before the appointment 
of receivers, as already described in the fourth numbered para- 
graph hereof, including all claims under judgments obtained be- 
fore the appointment of the receivers arising out of death or dis- 
ability claims, which claims may not be paid in full under said 
paragraph. Said claims respectively shall be pro rated under 
this paragraph according to the amount only of the balance un- 
paid thereon from the “Reserve Fund”. There shall be excepted 
from such claims all those arising from certificates or policies 
of the fifteen-year class, which certificates or policies do not en- 
title claimants under them to payment from assets generally, 
but from the “Reserve Fund” and assessments only ; 

(c) To claimants under legal reserve policies whose claims 
arose by reason of the death of insured before the appointment 
of receivers, less the amount of all valid liens and loans. 

If the general assets of respondent after the payment of that 
part of the expenses of the receivership which may be appor- 
tioned against such general assets as hereinbefore provided, be 
not sufficient to pay all of such claims in full, then they shall be 
paid pro rata according to their respective amounts and without 
any preference or priority in favor of one against the other, ex- 
cept as this court may hereafter, as a matter of discretion, allow 
a special preference to those attorneys who rendered services 
to respondent in resisting the attempt to have the respondent 
declared insolvent and to have its assets distributed as an in- 
solvent company in these causes, the fixing of the amount or 
value of which preference is left for the consideration of the 
special master, to be passed upon by him in the first instance as 
to each claim of this character presented to him. 

7. That the state of New York shall have the right to argue, 
at such time as the matter of the distribution of the assets in the 
hands of the receivers shall come before this court, the question 
as to whether its claims for taxes on the business done by the 
respondent in the year 1907, and for expenses connected with 
the examination of the respondent under section 7 of the Insur- 
ance Law, or either of them, are entitled to priority or preference 
over the claims of the general creditors, and the rights of the 
said state of New York, or of its Comptroller and Superintend- 
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ent of Insurance, shall not be deemed to have been finally adjudi- 
cated or determined by this order. 

That Turley & Turley, Esqs., and Victor J. Loring, Esq., at- 
torneys-at-law formerly employed by respondent, who filed peti- 
tions claiming a preference or priority in payment over other 
creditors and over all policyholders and members under section 
1 of article VIII. of the by-laws of respondent as amended and 
in force on and after August 1, 1901, are not entitled to any 
preference or priority in payment over other general creditors 
of respondent. Said claimants shall share with other general 
creditors as provided by the sixth numbered paragraph hereof. 

That Burns Brothers who filed a petition claiming a prefer- 
ence or priority in payment for a claim for goods sold and de- 
livered to respondent over all creditors whose claims arose out 
of policies or membership certificates are not entitled to such 
preference. Said claimants shall share with other general cred- 
itors as provided by the sixth numbered paragraph hereof. 

8. It is further adjudged and decreed :— 

(a) That the liability of the respondent on February 15, 1908, 
to the claimants (other than death claimants) under legal re- 
serve policies is the amount of reserve required to be maintained 
by respondent, in accordance with the laws of the state of New 
York, against the policies respectively, according to their terms. 

(b) That the liability of the respondent on said date to the 
claimants (other than death or disability claimants) under con- 
tract reserve policies, both those originally issued by respondent 
and those issued by the Northwestern Life Assurance Company 
and assumed by respondent, is the amount of reserve required 
by the contract to be maintained by the respondent. 

(c) That the liability of the respondent on said date to the 
claimants (other than death or disability claimants) under poli- 
cies of the classes known as five-year, ten-year and fifteen-year 
assessment and under policies of the Eagle Life Insurance Com- 
pany and all other assessment policies assumed by the respond- 
ent, is the amount to be ascertained by valuing such policies as 
one-year term insurance at the ages attained. 

That the detailed amounts stated respectively as the “Net 
Reserve” on the above-described policies of the respondent in 
Exhibit No. 4 to said special master’s supplemental report filed 
December 14, 1909, have been calculated upon the foregoing 
basis. 

The respective amounts of liabilty to the above-described 
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claimants are subject to the deduction in the case of each policy 
of all policy loans and liens expressly acknowledged by the 
policyholder over his signature, due and unpaid premiums and 
deferred premiums thereon and of all deficiency liens which shall! 
hereafter be found to have been validly placed thereon. 

That the detailed amounts stated respectively as the “Net 
Equity” under the above-described policies in said Exhibit No. 4 
have been calculated by making the above-mentioned deduc- 
tions, except the said deficiency liens. 

That all claimants, the amount of whose claims is regulated 
by this paragraph, shall participate, without priority among said 
claims, and in accordance with amounts ascertained as herein 
set forth, in the distribution of any funds which may become 
distributable to them; but any distribution to them is subject 
and subordinate to the preferences and priorities fixed and ad- 
judged in the preceding paragraphs of this decree. 

And, it appearing affirmatively from the evidence adduced 
before said special master and from his said reports that the 
amount of the liabilities of respondent which are entitled to such 
preference and priority of payment is in excess of the total 
amount of the assets which have been reduced to actual pos- 
session by the receivers appointed in these causes, and that 
therefore there is no fund to be distributed among the policy- 
holders mentioned and described in this paragraph, or, if there 
should be any fund, it will be so small in amount that it would 
not be sufficient to cover the expense of the calculations and 
clerical work necessary to distribute the same; it is further or- 
dered, adjudged and decreed :— 

That none of the claimants of the classes described in this 
paragraph are at the present time, and under the present cir- 
cumstances, entitled to share in the distribution of any part of 
the assets of respondent or the proceeds thereof which have 
been reduced to possession by the ‘receivers appointed in these 
causes. 

The claimants, Edward I. Robinson, John J. Whipple, Joseph 
W. Hyams, Edson C. Swift, Emily Billups Evans, and Eunice 
Mellette, who have filed intervening petitions or claims in these 
causes, are claimants of the character described in this para- 
graph; and the claims of preference or priority made in said 
petitions and claims are hereby denied. 

9. That the exceptions of Georges Lemarquis, who intervened 
in these causes as liquidator of the respondent appointed by an 
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order of the Civil Court of the Seine (in France), and as seques- 
trator appointed by an order of the Civil Court of Madrid (in 
Spain), are hereby overruled, and 

That the exceptions of Marie Aline Duval Thiebault, who 
intervened in these causes “individually as sole beneficiary and 
as executrix of the last will and testament of Victor Charles 
Antoine Thiebault, deceased”, both said claimant and said de- 
ceased being and having been citizens and residents of France, 
are hereby overruled. 

It is further ordered, adjudged and decreed that upon the 
evidence taken before the master—it appearing as a fact that 
the receivers appointed by this court have applied for the return 
of the funds under the control of the governments or courts of 
Greece, Canada, France, Italy, Spain, Portugal or Belgium for 
distribution by the receivers appointed by this court without 
avail, and that such funds respectively are greater in amount 
than the total of the death claims held by citizens and residents 
of said countries respectively, and that no evidence was intro- 
duced on the hearings before the master as to whether or not 
such funds had been distributed or what principles under the 
laws of said countries governed the distribution of such funds— 
no claimants against the estate of the respondent who are citi- 
zens and residents of the countries above named are entitled to 
participate in the distribution of any assets now in the hands 
of the receivers appointed by this court but should be relegated 
to the funds under the control of their respective governments 
and courts. 

But it appearing that the representatives of claimants who are 
citizens and residents of the above-named countries claim that 
they are entitled to participate in the distribution of the assets 
now in the hands of the receivers appointed by this court and 
desire to introduce evidence in support of such claim; 

Now, therefore, it is adjudged that individual claimants who 
are citizens and residents of the above-named countries, includ- 
ing said Georges Lemarquis, insofar as he may be authorized to 
represent such claimants, and said Marie Aline Duval Thie- 
bault, may within such time after the entry of this order as the 
special master named in Order No. 51 entered in these causes 
November 13, 1909, and in Order No. 55, entered in these 
causes concurrently herewith, shall fix, and not at any later time, 
appear before said master under and in accordance with said 


orders, No. 51 and No. 55, and make proof and give evidence 
VoL. XXXIX.—29. 
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of their respective claims of whatsover nature, provided that 
the proving of such claims and the introduction of such evidence 
shall be under such conditions that the winding up of the estate 
shall not be delayed, and shall be subject to the right of any 
party, intervenor or claimant in these causes to interpose any 
objection on the ground of iaches, or on the ground that said 
foreign claimants had elected to share in said foreign funds, or 
any legal objection to such evidence or such claims. 


The special master is hereby directed to publish once a week 
for three successive weeks a notice stating the time which he 
shall fix within which claimants who are citizens and residents 
of the above-named countries may appear and make proof as 
aforesaid, and the receivers are directed to serve copies of said 
notice and of this order on the solicitors for said Georges Le- 
marquis and said Marie Aline Duval Thiebault. 


The notice hereby provided for may be published as a part 
of the advertisement provided for by Order No. 55. 


10. That the claim made on behalf of the state of Maine for a 
preference for the amount of an occupation or franchise tax im- 
posed upon respondent for the privilege of doing business within 
that state during the year 1908 is hereby disallowed. 

That Wm. Henry Cleburne, Peter Leech, John O’Niel, James 
Andrew Allison, Robert Merrick, Richard J. Murphy, Robert 
Pulvertaft and Nora Mary Griffen and Frank J. Carroll their 
assignee, who claim a total of sixteen thousand, three hundred 
eighty-seven and 85-100 ($16,387.85) dollars, by reason of cer- 
tain judgments alleged to have been recovered by them on or 
about January 12, 1907, against respondent in the Court of 
Chancery in Ireland, and who claim a preference or priority in 
the payment of the same, are not entitled to such preference or 
priority in payment over other general creditors of respondent, 
even though they should prove such judgments to be valid at 
some future hearing before the special master who is now taking 
testimony as to the amount and validity of individual claims. 


11. The special master, in his eighteenth finding of fact, re- 
ports that :— 


By authority of the board of directors, an assessment was 
levied on the 16th day of December, 1907, payable by the 
assessment members of the company, and of said assessment 
there remained unpaid at the time of the appointment of re- 
ceivers the sum of about $1,600,000. 
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The time for payment of such assessment did not expire un- 
til March 2, 1908, more than two weeks after the appointment 
of receivers in these causes. 


The exception of complainants to the foregoing finding is sus- 
tained to the extent that the court at the present time reserves 
the question as to the validity of the action described in the 
foregoing language for future adjudication, upon findings of fact 
and conclusions of law to be hereinafter reported by the special 
master or otherwise adjudged by the court. 

H. G. Ward, U. S. C. J. 


COURT OF APPEALS OF NEW YORK. 


TAYLOR 
v8. 


NEW YORK LIFE INS. CO.* 


CONTRACTS — CONSTRUCTION —NONPAYMENT OF PRE- 
MIUM—EXTENDED INSURANCE. 


Laws 1892, c. 690, § 8&8, provide that when a life insurance policy which 
has been in force for three years lapses for nonpayment of premium, 
the reserve on the policy after deducting any indebtedness of the 
insured on account of any premium due, etc., shall be applied, either 
to continue the policy in force at its full amount so long as it wili 
do so, or to purchase whatever amount of paid-up insurance it will. 
Defendant issued a policy for $5,000 to plaintiff’s testator, which 
provided, in accordance with the statute, that the policy could not 
be forfeited after it had continued in force for three years, but if 
premiums subsequently due were not paid, the policy would continue 
for the full amount for the time stated in the table of the policy, 
“provided there was no indebtedness against the policy”, or the 
insured, on demand and surrender of policy, would be entitled to 
paid-up insurance to the amount the premiums paid would purchase. 
The testator paid the premiums in cash for three years, and gave 
his note for the fourth premium. The note provided that, unless 
the interest and premiums were paid, the policy would become for- 
feited, except as to surrender value, and that in settlement of any 
claim or benefit under the policy before it was paid, the amount 
thereof should be deducted. The insured died about eight years 
after the giving of the note, having paid no part of it except the 
interest for the first year, nor any further premiums on the policy. 
Held, that the word “indebtedness”, used in the phrase “provided 
there is no indebtedness against the policy” appearing in the table 
guaranteeing the continuance of the policy, included any indebted- 
ness against the insured in favor of the insurer, the same as when 
used in the statute, and that the time the plaintiff’s testator was’en- 
titled to have the policy continued was to be determined by. the 

Si eee RE Rae Cae te ee gE aed 


* Decision rendered, Jan. 25,1910. 90 N. E. Rep. 964. 
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amount of premiums he had paid, less the amount of the premium 
note; and, since the time for which this sum would continue the 
policy had expired before his death, plaintiff was not entitled to the 
full amount of the policy, but only the amount of paid-up insurance 
to which he was entitled under the terms of the policy. 


[For other cases, see Insurance, Cent. Dig. §§ 935, 938; Dec. Dig. § 367.] 
[For other definitions, see Words and Phrases, vol. 4, pp. 3528-3536.] 


Appeal from Supreme Court, Appellate Division, Fourth De- 
partment. 

Action by Emma A. Taylor, as executrix of Royal A. John- 
son, deceased, against the New York Life Insurance Company. 
From a judgment of the Appellate Division (131 App. Div. 922, 
115 N. Y. Supp. 1146), affirming a judgment in favor of plaintiff, 
defendant appeals. Reversed, and new trial granted. 


JAMES H. McInrosu, for Appellant. 

CHARLES E. SPENCER, for Respondent. 

CHASE, J. 

The defendant issued to the plaintiff’s testator in his lifetime, 
and on the 20th day of December, 1895, a policy of life insurance 
for $5,000. The annual premium thereon was $304. The policy 
contained provisions as follows :— 

“This policy cannot be forfeited after it shall have been in 
force three full years as hereinafter provided. 

“First. If any premium subsequently due is not paid as here- 
inbefore provided, this policy will be continued for its full 
amount as provided in the table below, subject to the conditions 
of this policy, but without further payment of premiums, and 
without loans, participation in surplus and premium-return; or, 

“Second. If any premium subsequently due is not paid as 
hereinbefore provided, this policy will be indorsed for the re- 
duced amount of paid-up insurance provided in the table below, 
if demand is made therefor with surrender of this policy within 
six months thereafter subject to the conditions of this policy, but 
without further payment of premiums, and without loans, partici- 
pation in surplus and premiums-return.” 

The table therein referred to is a part of the policy, and it is 
headed “Table of Guaranties, if Payment of Premiums is Dis- 
continued. Provided there is no indebtedness against this 
policy. (Pursuant to the Insurance Law [chapter 690, Laws of 
1892] of the State of New York.)” 

It provides that the policy will be continued for its full amount 
of $5,000 until October 20, 1906, if the premiums are paid there- 
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on to December 20, 1898, and until June 20, 1911, if the pre- 
miums are paid thereon to December 20, 1899. It also provides 
that the policy will be indorsed as in the policy provided for 
$1,000 of paid-up insurance if the premiums are paid to De- 
cember 20, 1898, and for $1,333 of paid-up insurance if the pre- 
miums are paid to December 20, 1899. 

The testator paid the premiums on said policy in cash for the 
years 1895, 1896, and 1897. On December 20, 1898, instead of 
paying the premium in cash, he gave to the defendant a note of 
which the following is a copy »— 


“Premium Lien Note. 


“$304.00. December 20, 1898. 

“Twelve months after date I promise to pay to the order of 
the New York Life Insurance Company, at the office of the said 
company in the city of New York the sum of three hundred four 
and 00-100 dollars with interest at the rate of 5 per cent per 
annum (for value received); being for premium due on Decem- 
ber 20, 1898, on policy No. 709,974 issued by said company on 
the life of Royal A. Johnson. 

“It is understood and agreed. 

“1. That this note may be renewed, if the interest thereon 
and subsequent premiums on said policy are duly paid. 

“2. That unless said interest and premiums are duly paid, 
said policy and its accumulations shall immediately become for- 
feited and void except as to the right to a surrender value or 
paid-up policy which may be provided in said policy or by stat- 
ute. 

“3. That in the settlement of any claim or any benefit under 
said policy, before this obligation shall have been fully paid, the 
amount thereof shall be deducted from the amount otherwise 
payable by said company. 

“Signature of the person for whose benefit the insurance is 
effected :— 

“Frances L. Johnson. 

“Signature of the person whose life is insured :— 

“Royal A. Johnson.” 


He paid the interest on said note in advance for one year, but 
never made any other payment on account of the policy or the 
note, and he did not surrender his policy, or make a demand 
upon the defendant for continued or paid-up insurance. The 
testator died October 21, 1906. The beneficiary named in the 
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policy died before the testator, and the policy by its terms be- 
came payable to the executors, administrators, and assigns of 
the insured. The plaintiff as executrix brought this action for 
the face amount of the policy, and she has recovered judgment 
therefor, less the amount of said premium note and the interest 
thereon to the time of the testator’s death. 

When the note of December 20, 1898, was given the defendant 
issued to the testator a receipt in the usual form for the pre- 
mium due that day. The note was accepted as a payment. As 
we have seen, the insured wholly defaulted in his obligations to 
the defendant from and after December 20, 1899. The rights of 
the insured, and those claiming through the policy after Decem- 
ber 20, 1899, must be determined by ascertaining the intention 
of the parties to the contract. The contract is expressed in the 
policy, and it should be read in connection with the application 
therefor and the insurance law of the state of New York, and 
also with the supplemental agreement as expressed in the note. 
The table of guaranties in the policy is based upon the statutes 
of this state, and the amounts stated therein are computed, as 
directed by statute, according to the American Experience Table 
of Mortality, assuming that there is no indebtedness in favor of 
the company against the insured to be first deducted from the 
dividend additions before the computation is made. 

The statute (Laws 1892, c. 690, § 88) provides: “Whenever 
any policy of life insurance * * * after being in force three 
full years shall, by its terms, lapse or become forfeited for the 
nonpayment of any premiums or any note given for a premium 
or loan made in cash on such policy as security, or of any in- 
terest on such note or loan, the reserve on such policy com- 
puted according to the American Experience Table of Mortality 
at the rate of 44 per cent per annum shall on demand made, with 
surrender of the policy within six months after such lapse or 
forfeiture, be taken as a single premium of life insurance at the 
published rates of the corporation at the time the policy was 
issued, and shall be applied, as shall have been agreed in the 
application or policy, either to continue the insurance of the 
policy in force at its full amount so long as such single premium 
will purchase temporary insurance for that amount, at the age 
of the insured at the time of lapse or forfeiture, or to purchase 
upon the same life at the same age paid-up insurance payable 
at the same time and under the same conditions, except as to 
payments of premiums, as the original policy. * * * The 
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reserve hereinbefore specified shall include dividend additions 
calculated at the date of the failure to make any of the payments 
above described according to the American Experience Table 
of Mortality with interest at the rate of 44} per cent per annum 
after deducting any indebtedness of the insured on account of 
any annual or semi-annual or quarterly premium then due, and 
any loan made in cash on such policy, evidence of which is 
acknowledged by the insured in writing.” 

The table could not prescribe the amount of continued or 
paid-up insurance in case of indebtedness of any kind because 
the extent of the continued or paid-up insurance would be de- 
pendent upon the amount of the indebtedness to be first de- 
ducted before the continued or paid-up insurance was com- 
puted. The table is inserted in the policy to show the rights of 
or benefits to the insured in continued or paid-up insurance in 
case of default at specified times in paying the premium to be- 
come due on the policy. The guaranties stated in such table are 
the benefits or rights expressly given by the statute. The stat- 
ute does not purport to require continued or paid-up insurance 
after default, except to the extent of “the reserve on such policy 
comptited according to the American Experience Table of Mor- 


tality at the rate of 4} per cent per annum” including “dividend 
additions” calculated as in the statute stated, “after deducting 
any indebtedness of the insured on account of any annual * * * 
premium then due.” 


It is also expressly provided by the note that in the settlement 
of any claim or any benefit under the policy before the note 
shall have been fully paid the amount thereof shall be deducted 
from the amount otherwise payable by the company. 

The defendant placed at the head of the table the words “Pro- 
vided there is no indebtedness against this policy”, and expressly 
referred to the statute, and we are of the opinion that the word 
“indebtedness”, as there used, was intended to include any in- 
debtedness against the insured in favor of the insurer in all re- 
spects the same as it is intended when used in the statute as 
quoted. The intention of the parties to the contract was to 
comply with the statute of 1892. The time that the insurance 
would be extended, cr the amount of the paid-up insurance, was 
definitely fixed and determined in the policy in all cases where 
it was possible so to fix and determine the time or amount in 
advance. In all cases of indebtedness the continued or paid-up 
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insurance was dependent upon the amount of the indebtedness. 
The fact of an indebtedness to the defendant did not forfeit the 
right to continued or paid-up insurance, but simply left the time 
of the extension or the amount of the paid-up insurance depend- 
ent upon a computation to be made when the amount of the 
indebtedness was determined. It appears by the record that the 
time for which the insurance could be extended when computed 
as the statute is construed by us expired prior to the death of 
the insured, and the plaintiff is therefore not entitled to recover 
the full amount of the policy. 


It also appears that the defendant assumed that by said note 
the insured had elected, in case of a forfeiture as provided by the 
policy, to take paid-up insurance as provided by the statute, 
and that such paid-up insurance was then computed by the 
company at $788, and that the defendant is willing to pay to 
the plaintiff the amount of such paid-up insurance. 


The judgment should be reversed, and a new trial granted, 
with costs to abide the result. 


Cullen, C. J., and Vann, Werner, Willard Bartlett, and His- 
cock, JJ., concur. Edward T. Bartlett, J., absent. 


Judgment reversed, ete. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The main question at issue here was whether the note given for a 
premium should be deducted as an indebtedness in determining the 
period for which the policy should be continued. If deducted, the period 
had already expired; otherwise the plaintiff would be entitled to the 
face of the policy less the amount of the note. The argument against 
such deduction was that the note itself recited that it was given in pay- 
ment of premiums, and was accepted as such by the company, which 
gave its receipt for the payment in the usual jorm, and further provided 
that, if unsettled, its amount should be deducted in the settlement of the 
claim from the amount that would otherwise be payable. The provision, 
too, for continuing the policy, stipulated for a term to be determined by 
the premium payments. According to this argument the note was simply 
an indebtedness to be deducted from the face of the policy. On the 
other hand, according to the company, the table assumed to give only 
the amounts guaranteed in case there was no indebtedness against the 
policy, and was framed in pursuance of the statute, which was thus in- 
corporated and made part of it. The proper construction of the table, 
therefore, depended on the construction of the statute. This, as ex- 
plained by the court, required the note to be deducted before determin- 
ing the reserve that was applicable to the extension. Without this 
statutory reference the judgment below might have been affirmed, but 
the statute was controlling in the construction of the provision. The 
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conclusion reached, too, was that which was most consistent with the 
principles of the business. Unless the note was first deducted the com- 
pany would have been compelled to carry insurance on the strength of 
an unsecured note taken for the premium. 


SUPREME COURT OF WISCONSIN. 


HAZELTON ET AL. 
v8, 


NEW YORK LIFE INS. CO.* 


oN CERTIFICATES—CONSTRUCTION—“ACCUMULA- 


Defendant life insurance company having issued a policy to H. for the 
benefit of his wife while the policy was in force, in 1867 issued to 
the wife a dividend certificate, reciting that she was entitled to $12 
in the accumulations of the insurance company, subject to its rights 
under the charter, and redeemable at the discretion of the trustees. 
Held, that the word * ‘accumulation’, as used in the certificate, im- 
plies a “rolling up” or adding of interest or income to the principal, 
and that the certificate was not necessarily a mere scrip dividend 
to be rebated on premium when called for, and not to draw interest. 


[For other cases, see Insurance, Cent. Dig. $§ 47, 77; Dec. Dig. § 59.] 
[For other definitions, see Words and Phrases, vol. 1, pp. 103-104.] 


Appeal from Circuit Court, Milwaukee County; W. J. Tur- 
ner, Judge. 

Action by Gerry W. Hazelton and another against the New 
York Life Insurance Company. Judgment for plaintiffs for less 
than the relief demanded, and both parties appeal. Reversed 
and remanded on plaintiffs’ appeal, and affirmed on defendant’s 
appeal. 

This action was brought to recover a sum of money alleged to 
be in the treasury of the defendant. The claim is based upon 
the following facts found by the court: That the plaintiff G. W. 
Hazelton took out a policy of insurance No. 16,680 in the de- 
fendant company on the 26th day of March, 1862, in the sum of 
$1,000 for the benefit of his wife, Martha L. Hazelton. That 
the annual premium named in the policy was $26.70, which has 
been regularly paid, less the annual dividends due the assured as 
fixed and allowed by the said company, and that said policy is 


ia ct i 
* Decision rendered, Feb. 22,1910. 124 N. W. Rep. 1014. 
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still in force. That in the year 1867 said defendant issued and 
delivered to Martha L. Hazelton the following certificate: “No. 
16680. Dividend of 1867. State of New York. The New York 
Life Insurance Company, Nos. 112-114 Broadway. $12. This 
is to certify that Martha L. Hazelton is entitled to twelve dol- 
lars in the accumulations of the New York Life Insurance Com- 
pany, subject to the rights of the company under its charter, 
and redeemable at the discretion of the board of trustees, trans- 
ferable only on the books of the company by her or her attor- 
ney, on surrender of this certificate. Witness the corporation 
seal of the company, New York, April 15, 1867. [L.S.] Mor- 
ris Franklin, Prest. Wm. W. Beers, Acty. [Rev. Stamp can- 
celed.] Led. 6 Fol. 360.” That said Martha L. Hazelton died 
intestate, leaving no property or estate, except said certificate. 
That no executor or administrator has been appointed in the 
matter of the estate of said Martha L. Hazelton. That the 
board of trustees of said company never prior to the death of 
said Martha L. Hazelton exercised its discretion to redeem said 
certificate nor requested its surrender, nor took any action in 
relation thereto in any manner, nor did said company. That. 
after the death of the beneficiary named in said policy and said 
certificate, said company in answer to an inquiry notified said 
G. W Hazelton that its books failed to disclose any such cer- 
tificate outstanding and, on being furnished a copy thereof, ex- 
pressed its willingness to repay said sum of $12, but refused to 
account for or pay any interest thereon then, or at any time 
thereafter. That said company is a purely mutual organization, 
managed by the trustees selected by the policyholders, without 
capital stock and without stockholders to share in the profits 
of its business. That the revenues of the company are derived 
from premiums, interest on loans, and rentals of office buildings. 
That it is customary to keep the funds of said company at in- 
terest, except such surplus as in the judgment of the trustees is 
required to meet the current demands and maintain the solvency 
of said company. That no evidence was offered to the effect 
that, when said certificate was issued, there was any money in 
the treasury of said company belonging to G. W. Hazelton or to 
Martha L. Hazelton, and no evidence of any moneys belonging 
to G. W. Hazelton or Martha I,. Hazelton ever having been 
invested by said company or earned any interest on account of 
such investment. That the assets of said company, as shown 
by its annual report for 1907, were $490,408,807. And the court 
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concluded that the statute of limitations had not run at the date 
of the commencement of this action, and could not be set in 
motion until the trustees had notified Martha L. Hazelton of its 
readiness to redeem said certificate. That the evidence fails to 
sustain the claim of the plaintiffs that a trust relation was cre- 
ated by the execution and delivery of said certificate which 
placed the company under legal obligation to account for in- 
terest on the sum of $12 mentioned in said certificate. That the 
claim of the plaintiff that the retention of said dividend was in- 
tended and understood by the parties as a method for augment- 
ing the insurance provided for in said policy when the same 
should become payable is not supported by the evidence. That 
no trust relation was created by the execution and delivery of 
said certificate, and that the plaintiffs are entitled to judgment 
against the defendant for $12 and interest thereon from the 
commencement of this action, with costs. Judgment was en- 
tered accordingly, from which this appeal was taken. 


G. W. Hazexton, for Plaintiffs. 
O’Connor, Scumitz & Wiup, for Defendant. 


KERWIN, J. (after stating the facts as above). 

It is to be regretted on account of the small amount involved 
that the case cannot be finally disposed of upon this appeal with- 
out further litigation and expense. But, in view of the condition 
of the record, we feel this cannot be done. We cannot find from 
the record that the questions involved have been tried and so 
presented as to enable this court to order the proper judgment 
without further evidence respecting the interest of the plaintiff 
in the funds as evidenced by the certificate in question. Nor do 
we think the findings and evidence warrant the judgment, al- 
though upon the evidence produced the interest of the plaintiff, 
if any, is left uncertain. The certificate upon its face lacks cer- 
tainty in the particular that it is not plain from it whether the 
beneficiary had a proportionate interest with other policyholders 
in the fund to the extent of $12, or whether the $12 was segre- 
gated from the accumulation fund and held for the benefit of the 
beneficiary and kept accumulating. No explanation as to the 
proper construction of the certificate is made in the evidence, 
but the claim is that the plaintiff is entitled to the $12 and in- 
terest upon it either upon the theory of a trust or a repudiation 
of a trust. From the language of the certificate to the effect 
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that the beneficiary is entitled to $12 in the accumulations of 
the defendant subject to the rights of the company under its 
charter and redeemable at the discretion of the trustees, it would 
seem that the interest was intended to be an undivided interest 
in the accumulation fund in the ratio which $12 bore to the 
interest of other policyholders in such fund. But what the rights 
of the company are do not appear from the record. Since the 
interest of the beneficiary is redeemable under the certificate 
only at the discretion of the board of trustees, no amount prob- 
ably would be payable until such discretion were exercised. The 
defendant, however, having offered to pay $12, admitted interest 
in the accumulation, and it would seem to follow that the amount 
of $12 interest would be recoverable, whatever that interest 
might prove to be by computation of profits accruing to the fund 
in the proportion of the beneficiary’s interest therein. Wharton 
vs. Masterman, A. C. 1895, 197. The court found upon suffi- 
cient evidence that it is customary to keep the funds of the 
company at interest, except such surplus as in the judgment of 
the trustees is required to meet the current demands and main- 
tain solvency, and that the assets of the company on December 
31, 1907, were $490,408,807, and that the defendant is a purely 
mutual company without capital stock or stockholders to share 
in the profits. So it would seem from the findings, in the ab- 
sence of evidence to the contrary that the accumulation fund 
must have increased during the time the beneficiary held the 
certificate. We therefore think the amount of plaintiff’s in- 
terest was not calculated upon a correct basis as indeed it was 
difficult, if not impossible, to do upon the evidence presented, and 
therefore, in order that the amount due the plaintiff be properly 
determined, a new trial must be had to the end that it may be 
ascertained whether the plaintiff's interest accumulated, and, if 
so, the amount thereof. It is contended by the defendant that 
the certificate is a scrip dividend merely, simply to be rebated 
on premium when called for, and not to draw interest; but, if 
so, why put in the form of an interest in the accumulations and 
make its payment conditional as specified in the certificate? It 
is difficult to find on the face of the certificate evidence of an 
intention to make it a scrip dividend. The word “accumulation” 
in the certificate gives character to it and implies a “rolling up” 
or the adding of the interest or income to the principal. 22 Am. 
& Eng. Ency. of Law, 727, and cases cited. The plaintiff further 
claims that the $12 was left with the company to procure ad- 
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ditional insurance, and that the company, having repudiated this 
agreement, thereby became liable for interest on the fund. But 
the evidence as to this agreement seems to have been ruled out 
as incompetent on the ground that it was conversations had by 
plaintiff with a deceased agent of the defendant. The principal 
difficulty with the case lies in the uncertainty of the character 
of the plaintiff's interest in the certificate and whether the money 
or interest of the plaintiff was so used as to charge the defendant 
with interest or profits and the amount thereof. Evidence upon 
another trial should be directed to these points. 

On the defendant’s appeal it is contended that the action 
cannot be maintained by the plaintiff, but should have been 
brought by the representatives of Martha Hazelton, deceased, 
to whom the certificate was issued. This contention is unsound. 
The money belonging to the plaintiff, the issuance of the certifi- 
cate in the name of his wife did not transfer the title to the 
money to her, since at that time a married woman could not ac- 
quire title to a chose in action from her husband by transfer 
from him. Carpenter vs. Tatro, 36 Wis. 297. The action was 
properly brought by the plaintiff. 

It is also insisted that the statute of limitation is a bar to the 
plaintiff's claim. But the difficulty with this contention is that 
even if any statute of limitation would bar the claim, if pleaded, 
it must be the twenty-year statute, because the action is upon 
a sealed instrument, and that statute was not pleaded, so the 
defense of the statute of limitation must fall. 

We therefore conclude that the defendant take nothing by its 
appeal, and that upon the plaintiff's appeal the judgment must 
be reversed, with costs, and the cause remanded for a new trial. 
It is so ordered. 

Timlin, J., dissents. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The form of this certificate strongly suggests that it was intended 
as an ordinary scrip dividend, payable only at the discretion of the board 
of trustees. The latter under the charter of the company, were em- 
powered to annually make an estimate of the profits and the affairs of 
the company, which was to be conclusive upon all persons entitled to 
any distribution of surplus, which should be made in cash or in reduc- 
tion of premium or in reversionary insurance. The certificate was for a 
specific sum of $12, and was redeemable only at the discretion of the 
directors out of the accumulations. It would seem that, under the char- 
ter, the directors might have discretionary power to treat such certificates 
as scrip on which dividends could be declared and paid, and in the ab- 
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sence of such action the claim of the holder would be limited to the 
amount named, at the discretion of the directors. The certificates were 
apparently issued as a substitute for the ordinary capital of a stock com- 
pany; the fund which they represented was surplus which the company, 
instead of distributing, had decided to temporarily reserve as additional 
protection to its contracts subject, at the discretion of the directors, to 
future distribution if deemed advisable. 


SUPREME COURT OF MICHIGAN. 


FRANKLIN LIFE INS. CO. 

v8. 
COMMISSIONER OF INSURANCE. 

FEDERAL LIFE INS. CO. 

v8. 
SAME. 
UNITED STATES ANNUITY & LIFE INS. CO. 

vs, 


SAME.* 


LI PO Dat RANCE—POLICY—FORM—STATUTORY PROVI- 


Pub. Acts 1907, No. 187, § 1, subdivs. 1, 2, provide that no life insurance 
policy shall be issued in the state unless it provides that all pre- 
miums shall be payable in advance and also for one month’s grace 
for such payments after the first year. Held, that a form of policy 
providing that, if any premium or “any note or part thereof” is not 
paid when due, the policy shall be void and all premiums forfeited, 
is inconsistent with the statute, and unauthorized. 


[For other cases, see Insurance, Cent. Dig. § 3; Dec. Dig. §3.] 


Applications by the Franklin Life Insurance Company, by the 
Federal Life Insurance Company, and by the United States An- 
nuity & Life Insurance Company for writs of mandamus against 
the Commissioner of Insurance. Denied. 


Argued before Montgomery, C. J., and Ostrander, Hooker, 
Blair, and Stone, JJ. 


" % Decision rendered, Feb. 3,1910. 124 N. W. Rep. 522. 
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McAnuLty & ALLEN and THomas, CummINS & NICHOLS, 
for Relators. 

Joun E. Brrp, Atty. Gen. (Arthur P. Hicks, of counsel), 
for Respondent. 

BLAIR, J. 

In the above-entitled cases respondent, acting under the au- 
thority conferred upon him by section 4, Act No. 187, Pub. Acts. 
1907, disapproved of certain policy forms filed with him by 
relators, who seek the writ of mandamus to compel respondent 
to withdraw his disapproval of such forms. 

The ground upon which the Commissioner disapproved of the 
policy forms was that the provision therein, “If any premium 
is not paid when due or if any note or part thereof is not paid 
when due, this policy shall be ipso facto null and void, and all 
premiums forfeited to the company, except as herein provided”, 
was in conflict with the first and second subdivisions of section 
1 of the act, providing for payment of premiums in advance and 
for one month’s grace for such payments after the first year. It 
is conceded by respondent that prior to the passage of the act 
in question a policy containing the provisions under considera- 
tion would have been unobjectionable and that the courts have 
so held. Relators contend that the insertion in the policy by 
the command of the statute of the requirement of payment in 
advance, which was voluntarily included in the policies by uni- 
versal custom previously, does not operate to render illegal the 
use of a note clause theretofore legal; that there is no express 
prohibition of the note clause in the statute and the court has 
no authority to supply such prohibition; that the provisions of 
the note clause are beneficial to the company and it may waive 
such benefits. 

As we have heretofore held, “the requirement that certain 
provisions shall be and certain others shall not be incorporated 
in the policy requires us to say that no provisions should be in- 
serted which have the effect of avoiding or nullifying the re- 
quired provisions”, and “no provision may rightfully be used 
which shall, with or without action of the policyholder, materially 
change or avoid the statute scheme of the contract”. Life Ins. 
Co. vs. Com’r of Insurance, 151 Mich. 610, 115 N. W. 707. 
Prior to the enactment of the statute, it was optional with the 
parties what provisions the contract should contain upon the 
subject of payment. Since the passage of the act has ceased 
to be optional with the parties and authorities construing the 
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contract independent of the statute are not conclusive. The pro- 
vision “all premiums shall be payable in advance”, etc., is 
mandatory in form and in spirit, except as the next subdivision, 
providing for a month’s grace after the first year expands its 
application, and, taken together, they require that payment of 
the first premium must be strictly in advance and of subsequent 
payments within thirty days. We are of the opinion that, as con- 
tended by respondent, the note clauses of the policy forms in 
question are inconsistent with the statutory requirement of pay- 
ment in advance and materially change the scheme of the con- 
tract as outlined by the statutory requirements and prohibitions. 

The question of waiver has no application to the case. The 
respondent’s inquiry is limited to a consideration of the ques- 
tion whether the policy forms submitted are in compliance with 
the statute. 

We think that respondent’s rulings were correct, and the ap- 
plication for the writ is denied. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The statutory provision that all premiums shall be paid in advance, 
with a month’s grace for such payments after the first, is substantially 
similar in character to those voluntarily incorporated in life insurance 
contracts, and is not, apart from its statutory character, inconsistent with 
a provision for forfeiture in case of nonpayment of a note. The peculiar 
effect of the statute must be sought in the scheme apparently involved 
in making this provision mandatory. The object, according to the view 
here taken, is to make each advance payment a complete settlement of 
the rights of the parties under the contract for the ensuing year, until 
the following premium becomes due. Liability to forfeiture for the non- 
payment of a note given for a premium would defeat this purpose. It 
does not follow that proper provision may not be made by the parties 
for the acceptance of premium notes. But such acceptance must be 
treated as a complete satisfaction of the requirement as to payment and 
the note must be regarded as an independent indebtedness which, if un- 
paid, may entitle the company to a lien on the policy upon its final set- 
tlement. There would seern no reason why such notes may not be 
treated as loans on the policy. In such case they would be similar in 
character to the original part-note plan of insurance, in which any un- 
canceled notes were deducted from the claim. It would then be neces- 
sary to so limit the amount of the notes that, with their interest accumu- 
lations, they would be at all times less than the legal reserve held 
against the policy. A provision for indebtedness of this kind incorpo- 
rated in the policy would not appear to be inconsistent with the scheme 
of the statute. 





Pacific Mut. Life Ins. Co. vs. Carter. 


SUPREME COURT OF ARKANSAS. 


PACIFIC MUT. LIFE INS. CO. 
vs. 


CARTER.* 


Dissenting opinion. 
For majority opinion, see 123 S. W. 384. 
BATTLE, J. 

One of the important questions in this case was: Was Claude 
D. Head a general agent of the Pacific Mutual Life Insurance 
Company? He testified that he was not. ‘That was sufficient 
to make it a question for the jury to determine. But it is said 
that his testimony was inconsistent with this statement. Be that 
as it may, the question still remained for the jury to decide, and 
the inconsistent statements were for the jury to consider in de- 
termining the weight of his testimony. It is urged that he was 
designated as general agent on the company’s stationery. To 
the reverse of this it was shown that he received and forwarded 
applications to the company for policies of insurance against ac- 
cidents and for renewals of such policies, notices and proof of 
the accidents to the home office for action, and if policies and 
renewals were granted they were sent to Head to be counter- 
signed and delivered to the applicant, upon the payment of the 
premiums. These facts were known to appellee, and were suf- 
ficient to put him on inquiry as to the extent of Head’s agency. 
They tend to show that Head was only a soliciting agent, with 
authority to solicit insurance against accidents, secure and for- 
ward applications, receive policies and collect premiums, receive 
applications for renewals, receive renewals returned by the com- 
pany and collect premiums, and to receive and forward notice 
and proof of accident, with no power to extend insurance by 
renewals. This evidence and these facts, it seems to me, pre- 
sented questions of facts which should have been submitted to 
the jury for consideration, and that the trial court erred in in- 
structing the jury to return a verdict in favor of the plaintiff. 

Hart, J., concurs. 


% Decision rendered, Nov. 29,1909. 1248S. W. Rep. 764. 
VoL. XXXIX.—30. 
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FIDELITY MUT. LIFE INS. CO. VS. CLICK.* 


(Supreme Court of Arkansas.) 


ACTION ON POLICY—QUESTION FOR JURY. 


In an action on a life policy, the question whether a certain premium 
had been paid held, under the evidence, one for the jury. 


{For other cases, see Insurance, Dec. Dig. § 668.] 
Battle and Hart, JJ., dissenting. 


*% Decision rendered, Nov. 15,1909. On Rehearing, Dec. 20,1909. 1248S. W. Rep. 764. 


—————- + @____ ——_- 


BRIGGS VS. ROYAL HIGHLANDERS.* 
(Supreme Court of Nebraska.) 


FEDERAL BENEFIT ASSOCIATION—REPRESENTATIVE 
FORM OF GOVERNMENT. 


Upon the facts discussed in the opinion it’is held that, at the time the 
edicts of the Royal Highlanders were amended in 1901 or 1905, said 
society did not have a representative form of government within the 
meaning of section 6635 et seq., Cobbey’s Ann. St. 1909. 


[For other cases, see Insurance, Dec. Dig. § 693.] 
FEDERAL BENEFIT ASSOCIATION—REPRESENTATIVE 
FORM OF GOVERNMENT. 


Chapter 47, Laws Neb. 1897, did not by its own force amend the edicts 
of the Royal Highlanders so as to make its government represen- 
tative in form. 


[For other cases, see Insurance, Dec. Dig. § 693.] 
% Decision rendered, Jan. 20,1910. 124N. W. Rep.911. Syllabus by the Court. 


—————_ $+ @—_____—__ 


METZGER ET AL. VS. ROYAL NEIGHBORS OF 
AMERICA.* 
(Supreme Court of Nebraska.) 


BENEFIT INSURANCE—BY-LAWS AND AMENDMENTS—FIL- 
ING WITH AUDITOR. 

“A fraternal insurance company cannot have the benefit of its by-laws 
and amendments thereto in defending against a death claim, unless 
certified copies of such by-laws and amendments have been filed 
with the Auditor of Public Accounts.” Hart vs. Knights of Macca- 
bees of the World, 83 Neb. 423, 119 N. W. 6709. 

[For other cases, see Insurance, Dec. Dig. § 693.] 


* Decision rendered, Feb. 10,1910. 124 N. W.913. Syllabus by the Court. 
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KNIGHTS OF MODERN MACCABEES VS. GILLIS 
ET AL,.* 


(Court of Civil Appeals of Texas.) 


BENEFIT CERTIFICATE—PROOFS OF LOSS—EVIDENCE. 

Where an action on a benefit certificate depended on an issue as to the 
payment of assessment No. 134 on or before October 30, 1906, proofs 
of loss including an affidavit by defendant’s finance keeper of the tent 
to which decedent belonged that assessments Nos. 134 and 135 were 
paid on November 1, 1906, were admissible, though not conclusive 
on such issue. 

{For other cases, see Insurance, Dec. Dig. § 818.] 


~ % Decision rendered, Feb. 5, 1910. 125 S. W. Rep. 338. 





DENNIS VS. FIDELITY MUT. LIFE INS. CO.* 
(Supreme Court of Michigan.) 


LIFE INSURANCE—ESTOPPEL. 


Plaintiff's claim, in an action on a life policy that defendant was es- 
topped to insist on nonperformance of the conditions that the policy 
should not become operative till the initial premium was paid, and 
the policy delivered during applicant’s lifetime, but not basing its 
claim of nonliability thereon, has no foundation; defendant’s letter, 
in answer to a request for proof blanks, calling attention to the 
condition and noncompliance therewith. 


{For other cases, see Insurance, Dec. Dig. § 395.] 


LIFE INSURANCE—WAIVER. 


Condition in a life policy that it should not become operative till the 
initial premium is paid and the policy is delivered was not waived 
by any agreement to give time on the premium, it not appearing that 
any one expected the policy would be delivered or become binding 
till settled for, by a note or otherwise, and it being immaterial that 
the applicant called at the agent’s office, in his absence, to make 
settlement by note for the policy; he, though afterward often seeing 
the agent, and being asked to settle, putting him off with some ex- 
cuse, 


{For other cases see Insurance, Dec. Dig. § 388.] 


LIFE INSURANCE—SETTLEMENT FOR PREMIUM —EVI- 
DENCE. 


Evidence in an action on a life policy, the first premium on which was 
never settled for by applicant, that the premium was charged by the 
company to its agent was immaterial; it conclusively appearing that 
neither party expected delivery of the policy till such premium was 
settled for by applicant. 


[For other cases, see Insurance, Dec. Dig. § 654%.] 
* Decision rendered, Feb. 3,1910. 124 N. W. Rep. 575. 
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LIFE INSURANCE—SETTLEMENT FOR PREMIUM —EVI- 
DENCE. 


Evidence that the agent of an insurance company had given it a bond 
does not tend to prove it had accepted any promise of his for the 
premium on a life policy, or that it had become effectual, though 
the applicant for the policy had not settled for the first premium, 
and the policy had not been delivered. 


[For other cases, see Insurance, Dec. Dig. § 651.] 
LIFE INSURANCE—DELIVERY OF POLICY AFTER DEATH— 
RETURN. 


That a life policy, which was delivered, and the first premium on which 
was paid, after the applicant’s death, was afterward returned to the 
agent by reason of threats is immaterial, as, had it not been re- 
turned, it would not be binding; there having been no such delivery 
as the contract required. 


[For other cases, see Insurance, Dec. Dig. § 651.] 


———_- $e@—_ —_ —__ 


JONES VS. SUPREME COURT OF INDEPENDENT 
ORDER OF FORESTERS.* 


(Supreme Court of Wisconsin.) 


ENDOWMENT CERTIFICATE—BREACH—COMPLAINT. 


Plaintiff alleged defendant’s issuance of an endowment life insurance 
certificate to J., by which defendant agreed to pay his widow $1,000 
at his death in consideration of his payment of $1.02 monthly until 
he became seventy years old; that said $1.02 was a fixed assessment 
rate and that defendant during the year 1908 notified insured that 
after October ist of that year it would no longer receive the assess- 
ment at $1.02, but that the assessment thereaiter would-be $2.76 pet 
month; that on the last day of September, 1908, insured with plain- 
tiff’s approval served notice on defendant that he was not willing to 
pay the raised assessment, and that he regarded the increase as an 
abandonment and a repudiation of the contract; and that on Feb- 
ruary 16, 1909, plaintiff and insured served notice on defendant’s 
agent that they elected to consider the raised rate and the refusal to 
accept the old rate as an abandonment and breach of the contract; 
and that they elected to rescind the certificate and would sue for 
damages therefor, which plaintiff did, alleging herself to be the bene- 
ficiary under the certificate and the assignee of the claim, demand- 
ing damages because of defendant’s abandonment and repudiation 
of the contract. Held, that the complaint construed as a whole 
stated a cause of action for breach of contract, and was not objec- 
tionable as alleging a rescission of the contract by plaintiff and 
insured following the alleged breach. 


[New, vol. 7, Key No. Series.] 


BENEFIT CERTIFICATE—BREACH—DAMAGES. 


Where an insurance society breaches a benefit certificate by refusing to 
longer accept the contract assessment rate, insured may sue for the 
damages resulting therefrom. 


[New, vol. 7, Key No. Series.] 
% Decision rendered, Feb. 22,1910. 124 N. W. 1027. 
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CONTRACT—BREACH—PARTIES. 


Where, after insurer refused to longer accept the contract insurance rate 
under a benefit certificate, the insured assigned his right of action 
for damages to the beneficiary, she was the only party in interest, 
and the only necessary party plaintiff to a suit to recover damages. 

[New, vol. 7, Key No. Series.] 


—————- $e @—___-——__ 


PAVY Vs. FRANKLIN LIFE INS. CO. OF ILLINOIS.— 
IN RE FRANKLIN LIFE INS. CO. OF 
ILLINOIS. (No. 17,954.)* 

(Supreme Court of Louisiana.) 


ACTION ON POLICY—EVIDENCE. 


The question involved on this case is whether at the time of the death 
of the assured the policy declared on was still in existence for the 
automatically continued period of insurance provided for in case of 
default in the full payment of the premiums. 


The Supreme Court holds that the policy had expired at the time of the 
death of the assured. 


[For other cases, see Insurance, Dec. Dig. § 367.] 


* Decision pepe’. Jan. 3,1910. Rehearing denied, Jan. 31,1910. 51 South. Rep. 191- 
Syllabus by the Court 


——_—_ — $+ @—____——__ 


METROPOLITAN LIFE INS. CO. VS. LENNOX.* 


(Supreme Court of Texas.) 


ACTIONS ON POLICY—EVIDENCE—QUESTION FOR JURY. 

In an action to recover the balance due on a life insurance policy, evi- 
dence held not to conclusively show that the insured in his applica- 
tion misstated his age, and hence a motion for a directed verdict 
was properly overruled. 


es cases, see Insurance, Cent. Dig. $§ 1759, 1765; Dec. Dig. § 


ACTIONS ON POLICY—EVIDENCE—QUESTION FOR JURY. 


In an action to recover the balance due on a life insurance policy, where 
the company set up that the insured had misstated his age, and that 
under a provision ‘of the policy the beneficiary should receive only 
the amount of insurance that the premiums paid would buy under 
the company’s rates for the correct age of the insured, evidence held 
insufficient to raise an issue for the jury as to whether the insurance 
company waived this condition of their policy. 


[For other cases, see Insurance, Cent. Dig. § 1761; Dec. Dig. § 668.] 


ACTIONS ON POLICY—EVIDENCE—QUESTION FOR JURY. 


In an action to recover the balance due on a life insurance policy, evi- 
dence held sufficient to take the question of defendant’s liability for 
the balance due under the terms of the policy to the jury. 


~~ cases, see Insurance, Cent. Dig. §§ 1732-1770; Dec. Dig. § 


* Decision rendered, Feb. 2,1910. 1248. W. Rep. 623. 
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GARRITY ET AL. VS. CATHOLIC ORDER OF 
FORESTERS.* 


(Supreme Court of Illinois.) 


FRATERNAL BENEFIT INSURANCE—QUESTION FOR JURY. 


Evidence reviewed in an action on a iraternal insurance certificate, and 
held, that a peremptory instruction that insured had not changed 
his occupation to a prohibited class was properly refused. 


[For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.] 
% Decision rendered, Dec. 22,1909. Rehearing denied Feb. 4,1910. 90 N. E. Rep. 753. 


6 & 


GINISO VS. CALABRIAN AMERICAN CITIZENS’ MU- 
TUAL BENEFIT ASS’N.* 
(Supreme Court of New York, Appellate Term.) 


MUTUAL BENEFIT ASSOCIATIONS—SUSPENSION ON NON- 
PAYMENT. 


Where the constitution of a mutual benefit association provided that a 
member who failed to pay monthly dues for two months and did 
not put himself in good standing at the regular meeting on the third 
month was in arrears, and, if such arrearage continued for three 
months more, would be declared suspended, a member who was in 
arrears eight months was ipso facto suspended from membership, 
without further action by the society. 

[For other cases, see Insurance, Cent. Dig. § 1917; Dec. Dig. § 756.] 


% Decision rendered, Feb. 18,1910. 121 N. Y. Sup. 209. 


—_———-- og -—_-— 


SHELLEY VS. MC LEAN ET AL.* 
(Supreme Court of New York, Special Term, Erie County.) 


MUTUAL BENEFIT INSURANCE—RIGHTS OF MEMBERS— 
RECOURSE OF MEMBERS TO COURTS. 

Where the laws of a beneficial association are deficient in stating the 
rights of a member on trial by the order and the method to be pur- 
sued to protect them, the court may intervene, ascertain those 
rights, and provide for their protection. 

“—— cases, see Insurance, Cent. Dig. §§ 1834, 1835; Dec. Dig. § 

4 


BENEFICIAL — TRIAL OF MEMBER — RIGHT 
TO NEW TRIA 


Where, on appeal ac an expelled member of a beneficial association to 
the Grand President, the conviction was reversed for failure of the 
subordinate lodge to allow counsel to represent the member, the 


*% Decision rendered, Feb., 1910. 121 N. Y. Sup.{61. 
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lodge could proceed with a new trial of the charges preferred as a 
matter of right, irrespective of the direction of new trial, or of the 
power lodged in the Grand President to make such a direction. 


a cases, see Insurance, Cent. Dig. §§ 1834, 1835; Dec. Dig. § 
4. 


——-— ee ------ 


HAHN VS. SUPREME LODGE OF THE PATHFINDER.* 
(Court of Appeals of Kentucky.) 


INSURABLE INTEREST—LIFE INSURANCE. 
Blood relationship in and oi itself constitutes an insurable interest. 


jFor other cases, see Insurance, Cent. Dig. §§ 1929-1931; Dec. Dig. § 
767.) 


INSURABLE INTEREST—LIFE INSURANCE. 

The relationship between brothers is sufficient to give either an insur- 
able interest in the life of the other. 

~~ cases, see Insurance, Cent. Dig. §§ 1929-1931; Dec Dig. § 
707 

MUTUAL BENEFIT INSURANCE—BEN EFICIARIES—CHANGE 
—MARITAL RIGHTS OF WIFE—*PROPERTY 

A certificate of insurance in a fraternal order is not ‘ ‘property” in the 
sense that a change in the beneficiary by the husband from the wife 
to some one else will of itself constitute a fraud on her marital 
rights. 

[For other cases, see Insurance, Cent. Dig. § 1948; Dec. Dig. § 782.] 

[For other definitions, see Words and Phrases, vol. 6, pp. 5693-5728; vol. 
8, pp. 7768-7770. ! 

% Decision rendered, Feb. 17,1910. 125 S. W. Rep. 259. 


== ee 


COLALUCA VS. SOCIETA’ COOPERATIVA DI MUTUO 
SOCCORSO FRATELLI BANDIERA ET AL.* 


(Supreme Court of Rhode Island.) 


MUTUAL BENEFIT ASSOCIATIONS — POWERS— PURCHASE 
OF REAL ESTATE. 


A mutual benefit association, incorporated under Gen. Laws 1896, c. 176, 
§ 11, for the payment of sick, death, and old age benefits, and em- 
powered under the statute in force at the time of the incorporation 
to purchase real estate, may purchase real estate, notwithstanding 
its by-laws require the directors to provide for the security of the 
money depositing it either in a bank or in a safe kept by the treas- 
urer, etc., since the by-laws only regulate corporate powers, and do 
not surrender or suspend them. 


[For other cases, see Insurance, Cent. Dig. § 1837; Dec. Dig. § 606.] 
a cee eed 
% Decision rendered, Feb. 18,1910. 75 Atl. Rep. 265. 
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COURT OF CIVIL APPEALS OF TEXAS. 


HARTFORD FIRE INS. CO. 
v8. 


WRIGHT.* 


WARRANTY AGAINST INCUMBRANCES. 

A warranty in a fire policy against incumbrances existing at the time 
on the property insured is valid, and its violation renders the policy 
void. 

[For other cases, see Insurance, Cent. Dig. § 636; Dec. Dig. § 283.] 


INCUMBRANCES—KNOWLEDGE. 

The agent of a fire insurance company issuing a policy with a stipulation 
against incumbrances was not required to exercise diligence in ex- 
amining the registers of insurance in other companies kept by his 
predecessor in order to ascertain whether mortgage permits had been 
granted by any of the twelve companies represented by such agent. 


[For other cases, see Insurance, Cent. Dig. § 989; Dec. Dig. § 377.] 


WARRANTY AGAINST INCUMBRANCES—WAIVER 

Proof of actual knowledge on the part of defendant insurance com- 
pany’s agent of the existence when the policy was issued of mort- 
gage liens on plaintiff's property was essential to show a waiver oi 
a stipulation against incumbrances. 


[For other cases, see Insurance, Cent. Dig. § 942; Dec. Dig. § 377.] 


WARRANTY AGAINST INCUMBRANCES—PERMITS— NOTICE 
TO AGENT. 

Proof that a mortgage permit was once issued to insured by the wife of 
the predecessor of defendant insurance company’s agent in behalf 
of another company was insufficient to establish knowledge on the 
part of the agent of the issuance of such permit. 

[For other cases, see Insurance, Cent. Dig. § 989; Dec. Dig. § 377.] 


WARRANTIES—-STATUTES—CONSTRUCTION. 

Rev. St. 1895, art. 3096aa (added by Gen. Laws 1903, p. 94), provides 
that any provision in any contract or policy of insurance that the 
answers or statements made in the application or in the contract, 
if false, shall render the contract or policy void or voidable, shall 
be of no effect, and shall not be a defense to a suit on the con- 
tract, unless it be shown on the trial thereof that the matter repre- 
sented was material to the risk, etc. Held, that while the act relates 
to fire as well as life, policies, it applies only where there are mis- 
representations by insured, either in the application or in the policy 
itself, and does not apply to a provision in the policy making it void 
if the property be or become incumbered by a chattel mortgage: 
there being no representation made by insured. 


[For other cases, see Insurance, Dec. Dig. $ 250.] 


% Decision rendered, Dec. 11,1909. Rehearing denied, Jan. 20,1910. 125 S. W. Rep. 363. 
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INCUMBRANCES—WAIVER. 

Rey. St. 1895, art. 3251, gives lessors of buildings a preference lien for 
one year on the property of the tenant in the building for the pay- 
ment of rent, and provides that the article shall not be construed 
as in any manner affecting any act exempting property from forced 
sale. Held, that though insurer’s agent knew that insured occupied 
leased premises, and that his property was subject to the statutory 
lien, there was no waiver of a clause rendering the policy void if the 
property “be or become incumbered by a chattel mortgage”, where 
the lease contained a clause of which the agent was ignorant, giving 
the landlord a lien for the full term, expressly waiving all exemption 
laws, and providing that the lien should be cumulative of all statutory 
liens and remedies. 


[For other cases, see Insurance, Cent. Dig. § 989; Dec. Dig. § 377.] 


Appeal from Palo Pinto County Court; E. B. Ritchie, Judge. 

Action by J. J. Wright against the Hartford Fire Insurance 
Company. Judgment for plaintiff and defendant appeals. Re- 
versed, and judgment rendered for defendant. 


Wm. THompson, ALEXANDER & HoGsETtT, and J. M. WIL- 
son, for Appellant. 

J. T. Ranspot, W. P. Grass, and Penix & EBERHART, /or 
Appellee. 

‘ConnegeER, C. J. 

This is an appeal from a judgment in the sum of $500 for loss 
by fire upon a policy of insurance, issued by the appellant com- 
pany on the 30th of September, 1907. In defense, among other 
things, appellant pleaded a clause in the policy of insurance, 
which provided that the policy should be void “if the subject of 
insurance be personal property and be or become incumbered by 
a chattel mortgage”, to which appellee replied in a supplemental 
petition that the agent of the appellant company, who issued the 
policy at and before the time thereof had full notice of the fact 
that the property insured was incumbered by mortgages, and 
that hence the provision of the policy pleaded in defense had 
been waived. The trial resulted in a verdict and judgment in ap- 
pellee’s favor as stated. 

Error is first assigned to the action of the court in refusing to 
give a requested special charge, instructing the jury per- 
emptorily to return a verdict for the defendant, and we are of 
opinion that the assignment must be sustained. It is undis- 
puted that on the 15th day of August, 1906, appellee leased from 
Mayhew & Co., of Cisco, Tex., certain hotel property situated 
in the town of Gordon, Palo Pinto County, for a period of five 
years, agreeing to pay therefor the yearly rent of $600, payable 
as follows: $25 upon deiivery of the written instrument which 
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evidenced the lease and contract, and $50 on the Ist day of Sep- 
tember, 1906, and on the 1st day of each consecutive month 
thereafter until the expiration of the lease. The lease provided 
that any default in the payment of any rent authorized the 
lessors to declare the contract canceled and to re-enter the 
premises without prejudice to any legal remedy for the collec- 
tion of rent. The lease contained the following further provi- 
sion: “It is expressly agreed and understood by and between 
, the parties hereto that the party of the first part shall have and 
by this contract a valid first lien is hereby created upon any 
and all the goods, furniture, chattels or property of any descrip- 
tion belonging to said party of the second part now situated in, 
or which may be hereafter placed in or upon said premises, as a 
security for the payment of ali rents due, or to become due here- 
under, and any and all exemption law in force in this state by 
which said property might be held, are hereby expressly waived. 
It is also understood that the rights and remedies herein given 
shall be cumulative of the rights, liens and remedies in favor of 
landlords provided by the statutes of this state.” Prior to the 
execution of this lease, however, appellee had, to wit, on the 
14th day of April, 1906, executed in due form a chattel mort- 
gage upon specified articles of hotel furniture to secure the pay- 
ment of the sum of one thousand dollars which matured on the 
17th day of April, 1907. it 1s undisputed that both instruments 
above referred to were in full force and effect at the date of the 
issuance of the policy herein, and at and subsequent to the date 
of the fire which destroyed the property covered by the policy. 
It is also undisputed that at the time of the negotiation of the 
policy appellee did not inform Mr. Moore, appellant’s agent who 
issued the policy of the existence of the lease contract or of 
the existence of the mortgage appellee had given to Mayhew & 
Co. to secure them in the payment of said one thousand dollars, 
and Moore, the agent, testified without contradiction that he 
personally conducted the negotiations and issued the policy sued 
upon and also a policy in the Houston Fire & Marine Insurance 
Company covering the hotel furniture and fixtures, and that he 
had no knowledge whatever of the existence of either of the 
liens mentioned until after the fire. The policy in the Houston 
Fire & Marine Insurance Company had been issued by Moore 
on February 13, 1907, and both policies covered a period of 
twelve months from the several dates of their issuance. The fire 
and loss occurred on February 2, 1908. 
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Appellee’s contention, however, is that said agent, Moore, 
had knowledge of such facts as to put him upon inquiry, and 
therefore had notice of the liens as a matter of law. This con- 
tention is predicated upon substantially the following facts: 
Prior to January 9, 1905, one McColister was an insurance agent 
in the town of Gordon, representing a number of companies, 
including the Phoenix, the Houston Fire & Marine, and the 
Hartford, sued in this case. On January 9, 1905, McColister 
issued a policy in the Phoenix for the sum of $750, covering ap- 
pellee’s hotel furniture which remained in force until January 9, 
1906. Appellee testified that after McColister left Gordon “his 
wife looked after the insurance business”; that he “sent to her 
or requested her to issue me a mortgage permit on account of 
an outstanding mortgage on my furniture. She issued this per- 
mit and brought it to me, and I did not paste the same in the 
policy but merely folded it up, and placed it in the policy. * * * 
I had other policies written by McColister with this permit, but 
I do not know in what companies they were nor the amounts.” 
Moore, the agent, testified to the effect: That he first began 
writing insurance in November, 1906. That previous to the time 
he became agent for the fire insurance companies represented 
by McColister, ““McColister lost his mind and for some time his 
wife continued his insurance for him and was looking after the 
same at the time we took charge”. That he personally nego- 
tiated with appellee for the issuance of the policy sued on, and 
also negotiated with him for the issuance of a policy in the 
Houston Fire & Marine Insurance Company covering his hotel 
furniture and fixtures. That the policy in the company last 
named was issued in renewal of another policy in that company 
which had been issued by McColister and which expired on 
January 9, 1907. That, when he assumed charge, he began rep- 
resenting some twelve fire insurance companies, among which 
were all of the companies herein named, which had also thereto- 
fore been represented by McColister at Gordon. That “after he 
left and for awhile his wife continued to represent the compa- 
nies before we took charge as agents. Fire insurance register 
for each one of these companies that was kept by McColister 
and his wife were turned over to us when we took charge of the 
agency, * * * but, unless the policy expired some time after 
we took charge of the agency, I would not pay any attention 
to the interest in these books. Yes, sir; there was turned over 
to me by McColister a book or agent’s register kept by him for 
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the Phoenix Insurance Company and Hartford Insurance Com- 
pany and all the companies above mentioned. If there is any 
record in that book, Phcenix Insurance Company’s book, of a 
policy having been issued to plaintiff, J. J. Wright, in that com- 
pany covering his hotel furniture and fixtures, I do not remem- 
ber to have seen the same. If there had been a record of such 
a policy in that book, I could have looked it up, seen the same, 
and ascertained the character of policy that was issued to him 
by McColister. That McColister could have written a policy 
in the Hartford Insurance Company, and not pasted it in the 
register or on the record.” The witness in another place testi- 
fied without contradiction that the policy sued on was the first 
that had been issued in the Hartford, and that it contained no 
mortgage permit nor did the policies in the Houston Fire & 
Marine Insurance Company contain such permit. Appellee in 
addition to his testimony before set out further testified that 
just prior to the issuance of the policy sued on Mr. Moore, ap- 
pellant’s agent, came to him, and “asked me if I wanted my 
insurance renewed on my furniture in the hotel, and I told him 
that I did, and he then issued the policy sued on and delivered 
it to me. Yes; I am sure that he had a policy of insurance on 
my furniture expiring about that time, September 20, 1907, and 
that policy had a mortgage permit in it. * * * Iam reason- 
ably sure that I had a policy expiring about the time this Hart- 
ford policy was issued and delivered to me by Mr. Moore. I 
think it expired some time in August. I do not know what com- 
pany it was in, do not know the amount of the policy, and can- 
not tell you the date it expired. It was a policy that had been 
written by agent McColister before Moore took charge as agent. 
It did have a mortgage permit in it. I supposed the renewal 
policy was like the old one. I don’t know where this policy is 
now. I suppose it was burned up in the fire. I did not tell Mr. 
Moore what it contained. I did not show him the policy. No; 
Moore delivered this Hartford policy to me, and I accepted it 
without looking at it and paid the premium to him.” 

It is well settled in the authorities that a warranty embraced 
in a policy of fire insurance against incumbrance existing at the 
time upon the property insured is valid, and that its violation 
renders the policy void. See Attna Ins. Co. vs. Holcomb, 89 
Tex. 404, 34 S. W. 915; U.S. Ins. Co. vs. Moriarity (Civ. App.) 
36 S. W. 943; Ins. Co. of N. A. vs. Wicker (Civ. App.) 54 S. 
W. 300; Id., 93 Tex. 390, 55 S. W. 740. It was held in the case 
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first cited that it does not devolve upon an insurance agent to 
make inquiry as to the existence of mortgages or other liens 
upon property insured, when, as in this case, no written or 
printed application: is presented by the insured. The agent, 
Moore, was not required to exercise diligence in the examina- 
tion of the registers of insurance in other companies in order 
to ascertain whether mortgage permits had been granted by any 
one or more of the twelve companies represented by McColister 
or his successor, Moore. Appellant could be held to have waived 
the warranty clause relied upon only by proof of actual knowledge 
on the part of appellant’s agent of the fact that the mortgage 
liens established by the appellee were in existence at the time of 
the issuance of the policy. It cannot reasonably be contended 
that proof that a permit at one time had been issued by the wife 
of the original agent in behalf of a company other than appel- 
lant is sufficient to establish actual knowledge of the issuance of 
such permit. So far as shown, the permit was issued upon a 
slip of paper inclosed in the policy held by appellee, and it was 
not even shown that such permit was indorsed or noted upon 
any insurance register afterward coming into the hands of the 
agent, Moore. Appellee’s statement that he felt “reasonably 
sure” that at the time of the issuance of the policy in question 
he had other policies which contained a mortgage permit is cer- 
tainly too indefinite to establish notice by appellant’s agent in 
view of appellee’s further statement that he did not know the 
company issuing the permit, and that the policy expired some 
time in August, several months before the issuance of appel- 
lant’s policy. Had it been shown with any degree of certainty 
that a valid policy was in fact in existence containing mortgage 
permit which was about to expire, and that appellee requested 
its renewal, then it might be that he would be justified in assum- 
ing that the renewal would be in the same company and upon 
the same terms as the policy renewed, and further justified in 
accepting the policy delivered to him without reading it, and ap- 
pellant, therefore, be held liable on the ground of estoppel, lest 
otherwise the act of its agent in substituting a new company 
would operate as a fraud upon appellee; but no estoppel of this 
character was pleaded, and the proof only shows that appellee 
had two policies upon his furniture, one issued by the appellant 
and the other by the Houston Fire & Marine Insurance Com- 
pany, neither of which companies, as the undisputed proof 
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shows, ever waived the warrant clause under consideration bv 
the issuance of a mortgage permit. 

It is contended that effect cannot be given to the warranty 
clause under consideration because it was neither pleaded nor 
proven that the existence of the mortgages shown, was material, 
and the act relating to contracts of insurance approved March 
27, 1903, is cited in support of this contention. This act amends 
title 58, Rev. St. 1895, by adding thereto chapter 5, embracing 
articles 3096aa, 3096bb, 3096cc, 3096dd, 309Gee, and 3096eee. 
See Gen. Laws 1903, p. 94. The act provides (article 3096aa) 
that “the answers or statements made in the application for such 
contract or in the contract of insurance, if untrue or false shall 
render the contract or policy void or voidable, shall be of no 
effect and shall not constitute any defense to any suit brought 
upon such contract, unless it be shown upon the trial thereof 
that the matter or thing misrepresented was material to the risk, 
or actually contributed to the contingency or event, on which 
the said policy became due and payable, and whether it was ma- 
terial and so contributed in any case is but a question of fact to 
be determined by the court or jury trying such case”. While 
this act doubtlessly relates to fire as well as life insurance poli- 
cies, we think it has no application in this case. The act applies 
only to those cases in which there has been misrepresentation 
made by the insured, either in the application for the contract 
of insurance or in the policy itself. In the policy before us no 
representation of any kind whatever was made in either applica- 
tion or policy, and the provision of the policy relied upon to de- 
feat it is a warranty in nature contractual to which the act in 
no wise related. 

There is a further contention to the effect that the lien created 
by the iease contract “is not stronger than the statutory lien 
which the law gives to the landlord, of which appellant was 
charged with notice, inasmuch as J. A. Moore, appellant’s agent, 
testified that he knew appellee was occupying lease premises”. 
It being also contended in this connection that the mortgage 
lien for the sum of $1,000 “did not cover the articles lost and 
destroyed by fire, and if it covers any of the articles, there is 
more than enough unincumbered to assist the amount of appel- 
lant’s policies”. But we think these contentions cannot be up- 
held. It is quite clear that the mortgage lien is in several re- 
spects unnecessary to notice materially different from the lien 
given landlords by the statute and it is by no means clear from 
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the evidence that the furnishings specified in the mortgage would 
not form a material part of the loss for which appellee sues in 
this case. The lien created by the leasehold contract we think 
was also in several respects materially different from that of the 
statute. For instance the lien of the statute cannot continue or 
be enforced “for a longer period than the current contract year, 
it being intended by the term “current contract year’ to embrace 
a period of twelve months reckcning from the beginning of the 
lease, or rental contract, whether the same be in the first or any 
other year of such lease or rental contract”. The article further 
provides that it “shall not be construed as in any manner repeal- 
ing or affecting any act exempting property from forced sale” 
(see Rev. St. 1895, art. $251); while the lien of the contract of 
lease on its face covers the full period of the lease, contains the 
express waiver of all exemption laws, and distinctly provides 
that it shall be cumulative of the liens and remedies in favor of 
landlords provided by the statutes of this state, and by indica- 
ting a clear purpose of providing something in addition to the 
lien given by the statute. 

We conclude on the whole that the court should have given the 
peremptory instruction, and that the judgment should be re- 


versed, and here rendered for appellant. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The peculiar feature of this case is that the appellee attempted to 
impute to the agent of the company knowledge acquired by a previous 
agent of the same company in connection with the policy of another 
company, which both agents also represented. The assumption on which 
this claim is based seems to be that the knowledge in question was, or 
should have been, a matter of record in the books of the agency, and 
that it was the duty of the agent when issuing the policy in suit to have 
examined the books relating to all the companies which were represented 
in common by the two agents, to discover if previous insurance had 
been issued by any of them and, if so, whether any incumbrances had 
at a prior time existed. Thus stated, the weakness of the assumption 
becomes apparent. The knowledge of a previous agent as to another 
company is alleged to be knowledge of his successor as to the company 
in question, while there was nothing in the application for the policy in 
suit which would put the agent on inquiry. It was not even a renewal, 
but a policy de novo. 

The principle that knowledge of an agent with authority to contract 
is knowledge of the company is supported by a long list of authorities, 
and may be accepted as the universal rule, when acting within the scope 
of his authority. But such knowledge must be actual knowledge in 
order to be imputed to the company as was said in Lorie ys. Ins. Co., 15 
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Fed. Cas. 891. See, also, Keenan vs. Ins. Co., 12 Iowa 126; Sykes vs. 
Ins. Co., 34 Pa. 79; Keenan vs. Ins. Co., 13 Iowa 375. Notice to one 
member of an agency firm is not notice to the company where the policy 
was issued by another member of the same firm. Phcenix Ins. Co. vs. 
Flemming, 65 Ark 54; Queen Ins. Co. vs. May, 35 S. W. Rep. 829. Nor 
is such knowledge received by the agent after his relations to the con- 
tract have ceased, as in the case of soliciting agents, after the execution 
and delivery of the policy, and when he has no further premiums to col- 
lect, imputed to the company. Queen Ins. Co. vs. Young, 86 Ala. 424: 
Garretson vs. Ins. Co., 81 Iowa 727; Russell vs.,Ins. Co., 78 Iowa 216; 
Taylor vs. Ins. Co., 98 Iowa 521. 


SUPREME COURT OF OKLAHOMA. 


GERMAN ALLIANCE INS. CO. ET AL. 
v8. 


NEWBERN.* 


IRON-SAFE CLAUSE—FAILURE TO PRODUCE BOOKS. 


Failure of an insured to produce the books and inventory as required 
by a policy of fire insurance under penalty of forfeiture means a 
failure to produce them if they are in existence when called for, or 
if they have been lost or destroyed by the fault, negligence, or design 
of the insured. 


[For other cases, see Insurance, Cent. Dig. § 1348; Dec. Dig. § 544.] 


FAILURE TO PRODUCE INVENTORY—EFFECT. 


Where the inventory in question was stolen from an unlocked safe while 
the store building mentioned in the policy was actually open for 
business and where under the terms of the policy the insured had a 
right during that time to keep it, held, that its loss and a consequent 
failure to produce the same will not invalidate the policy notwith- 
standing a provision that a failure to produce the same shall render 
the policy null and void, where the insured used such care on the 
occasion as prudent men acting in good faith would exercise. 


[For other cases, see Insurance, Cent. Dig. § 1348; Dec. Dig. § 544.] 


Error from District Court, Garvin County; R. N. McMillan, 
Judge. 

Action by T. H. Newbern against the German Alliance Insur- 
ance Company. Four other actions by the same plaintiff were 
consolidated with this action. Judgments for plaintiff, and de- 
fendants bring error. Affirmed. 

% Decision rendered, Jan. 11,1910. 106 Pac. Rep. 826. Syllabus by the Court. 
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FULTON, STRINGER & GRANT and HENRY M. Carr, /or 
Plaintiffs in Error. 
S. T. BLEDSOE and J. B. THompson, for Defendant in Error. 


TURNER, J. 

On July 21, 1906, T. H. Newbern, defendant in error, sued 
the German Alliance Insurance Company, a corporation, plain- 
tiff in error, in the United States Court for the Indian Territory, 
Southern District, at Pauls Valley, to recover the amount al- 
leged to be due on a fire insurance policy issued by said com- 
pany May 11, 1905, covering such losses as might be sustained 
by plaintiff in consequence of the destruction by fire of his store 
building, stock of general merchandise’ and office furniture and 
fixtures therein contained, in the town of Byers, I. T. Four 
other suits on similar policies pending here on appeal and pre- 
‘sented by this record have been consolidated with this suit and 
abide the event. Each of said policies contain the following, 
called the “iron-safe clause” :— 

“Warranty to keep books and inventories and to produce 
them in case of loss. The following covenants and conditions 
on the part of the German Alliance Insurance Company of New 
York are hereby made a part of the policy to which this clause 
is attached :— 

“First. The assured will take an itemized inventory of stock 
hereby insured at least once in each calendar year, and, unless 
such inventory shall have been taken within twelve calendar 
months prior to the date of this policy, the same shall be taken 
in detail within thirty days after said date, or this policy shal! 
be null and void from and after the expiration of said thirty days, 
and upon demand of the insured, within three months from date 
of this policy, the unearned premium for the unexpired time of 
this policy shall be returned. 

“Second. The assured will keep a set of books which shall 
clearly and plainly present a complete record of the business 
transacted, including all purchases, sales and shipment of such 
stock, both for cash and credit, from the date the inventory pro- 
vided for in the first section of this clause, and during the con- 
tinuance of this policy. 

“Third. The assured will keep such books and inventory, and 
also the last preceding inventory, securely locked in a fireproof 
safe at night, and at all times when the building mentioned in 


this policy or the portion thereof containing the stock described 
VoL. XXXIX.—31. 
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therein is not actually open jor business; or, failing in this, the 
assured will keep such books and inventories at night, and at 
all such times, in some place not exposed to fire which would 
ignite or destroy the aforesaid building; and, in case of loss, 
the assured specifically warrants, agrees, and covenants to pro- 
duce such books and inventories for the inspection of the com- 
pany. 

“In the event of failure on the part of the assured to keep 
and produce such books and inventories for the inspection of 
said company, this entire policy shall become null and void, and 
such failure shall constitute a perpetual bar to any recovery 
thereon.” 

After answer filed in which the company, in effect insisted in 
defense thereto that the terms and conditions of said clause were 
conditions precedent to plaintiff's rights to recover, and had not 
been kept and performed by him, there was trial to a jury. At 
the close of plaintiff's testimony defendant demurred to the evi- 
dence, which was overruled and exceptions saved, whereupon 
defendant introduced its testimony. There was verdict and judg- 
ment for plaintiff, and, after motion for a new trial filed and 
overruled, defendant brings the case here, and assigns as error 
the overruling of said demurrer. 

The facts and inferences therefrom reasonably deducible are 
few and undisputed. They disclose that the inventory provided 
for in the policy was taken in due time preceding the fire, but 
was not thereafter produced; that the fire which destroyed the 
stock and building covered by the policy occurred on the night 
of March 5, 1906; that about 8 o’clock that night and while said 
store was open for business the insured took the same out of his 
safe, which was kept in the office, for the purpose of consulting 
the same with a view to writing a letter; that, after writing the 
letter, he set the invoice book in which it was contained back 
into the safe, and went to wait on some customers in another 
part of the store leaving the safe unlocked; that he locked it 
about two hours thereafter, when he closed up for the night. 
The fire occurred about midnight, and the next morning, on 
opening the safe after it had cooled, the inventory was not 
there. The theory upon which the case was tried was that it 
had been stolen from the safe, and this we think is fairly infer- 
able from the evidence. It is not claimed that the loss of the 
inventory was due to the bad faith of plaintiff, neither is it re- 
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lied on in the briefs that there was error in the charge of the 
court. 

In support of defendant’s contention it is in effect urged that 
this “iron-safe clause” is a promissory warranty and that defend- 
ant has not substantially complied with its terms. Whether 
promissory warranty or not, we think this contract, like all 
others, should be reasonably interpreted and construed so as to 
work no injustice or lead to absurd consequences. We do not 
think it was intended to make plaintiff's right of recovery depend 
in every instance on the actual production of the inventory. 
There are exceptions. We think all required by the “clause”’ is 
that the insured shall produce the inventory after the fire if within 
his power, and that it should be construed as charging him 
with responsibility for its loss and consequent inability to pro- 
duce in all cases where such loss has been due to a wrongful, 
fraudulent, or negligent act on his part. East Tex. F. Ins. Co. 
vs. Harris, 7 Tex. Civ. App. 647, 25 S. W. 720; Phoenix Ins. 
Co. vs. Schwartz, 115 Ga. 113, 41 S. E. 240, 57 L. R. A. 752, 90 
Am. St. Rep. 98. Or, as stated in the syllabus in Liverpool, etc., 
Ins. Co. vs. Kearney & Wise, 180 U. S. 181, 21 Sup. Ct. 326, 45 
L. Ed. 460: “Failure of the insured to produce the books.and 
inventory as required by a policy of fire insurance under pen- 
alty of forfeiture means a failure to produce them if they are in 
existence when called for, or if they have been lost or destroyed 
by the fault, negligence, or design of the insured.” It cannot be 
said that the failure to produce in this instance was due to either 
of the causes enumerated, but was rather due to the result of an 
unavoidable casualty, and that, too, while the insured was acting 
within his rights under the terms of the policy. The policy pro- 
vides: “The assured will keep such books and inventory, and 
also the last preceding inventory, securely locked in a fireproof 
safe at night, and at all times when the building mentioned in 
this policy, or the portion thereof containing the stock described 
therein, is not actually open for business”—thereby clearly im- 
plying that, when the building is actually open for business, the 
inventory may be kept in an unlocked safe. In the case last 
cited it was held, in effect, that, where a loss of the inventory 
occurred during the confusion incident to the exercise by the 
insured of a right under the policy, a failure to produce it will 
not vitiate the policy when the insured uses that degree of' care 


on the occasion as a prudent man acting in good faith would 
exercise, 
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Liverpool & L. & G. Ins. Co. vs. Kearney supra, was error 
to the United States Court of Appeals for the Eighth Circuit to 
review a decision affirming a judgment in favor of plaintiff in an 
action on insurance policies covering property in Ardmore, I. T. 
The facts were that on the night of April 18, 1905, between the 
hours of 1 and 3 a. m., a fire accidentally broke out in the town 
of Ardmore, some 300 yards from plaintiff's place of business. 
Efforts were made to check the flames which failed, and when 
so near to said place of business that the windows of the store 
‘ were cracking from heat, and the building was about to take 
fire, one of the plaintiffs entered the building for the purpose 
of taking therefrom and removing to a safe place the books of 
the firm, thinking it better to remove them than to take the 
chances of having them destroyed by fire. He opened the safe 
in which they were deposited for the night, and removed them 
to his residence, some distance away. In the hurry and con- 
fusion incident to the removal, the inventory was lost, and could 
not be produced after the fire. It was not claimed that its loss 
was due to either fraud or bad faith on the part of plaintiffs or 
either of them. It was insisted in that case, as in this, that the 
terms of this clause of the policy had not been kept and per- 
formed by plaintiffs, and it was complained most that the last 
inventory of their business had not been produced. The court 
in effect held that the insured in attempting to remove the books 
from the safe to a place of safety were acting within their rights 
under the terms of the policy, and in passing said: “We are of 
opinion that the failure to produce the books and inventory re- 
ferred to in the policy mean a failure to produce them if they 
are in existence when called for, or if they have been lost or 
destroyed by the fault or negligence or design of the insured. 
Under any other interpretation of the policies, the insured could 
not recover if the books had been stolen, or if they had been de- 
stroyed in some other manner than by fire, although they had 
been placed ‘in some secure place not exposed to a fire’ that 
would reach the store. If the plaintiffs had the right, under the 
terms of the policy, as undoubtedly they had to remove their 
books and inventory from the safe to some secure place not ex- 
posed to a fire which might destroy the building in which they 
carried on business, surely it was never contemplated that they 
should lose the benefit of the policies if in so removing their 
books and inventory they were lost or destroyed they using such 
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care on the occasion as a prudent man acting in good faith 
would exercise’”—and affirmed the judgment of the trial court. 

And so, paraphrasing, we say, that, if plaintiff had the right 
as undoubtedly he had to keep his inventory in an unlocked safe 
during the time his store building mentioned in the policy was 
actually open for business, surely it was never contemplated that 
he should lose the benefit of his policy if in so doing it was lost, 
he using as it has been found in this case, he did use, such care 
on the occasion as a prudent man acting in good faith would 
exercise. 

We are therefore of opinion that the court did not err in over- 
ruling the demurrer to the evidence, and for that reason the 
judgment of the trial court in this and each of the causes abid- 
ing the event is affirmed. All the justices concur. 


SUPREME COURT OF IOWA. 


ROBEY 
v8. 


STATE INS. CO.* 


ee ee FOR NONPAYMENT—STATUTORY PROVI- 


Code, § 1727, provides that no insurance policy shall be forfeited for 
nonpayment of any premium note, unless within thirty days prior to 
or after maturity thereof the company shall serve notice in writing 
upon the insured that such premium is due or to become due, stat- 
ing the amount, and that no policy shall be forfeited except in ac- 
cordance with the provisions of such section. Section 1741 provides 
that every insurance company shall attach to its policy, or indorse 
thereon, a copy of any application or representation of the insured 
which, by the terms of the policy, is made a part thereof, or which 
may in any manner affect the validity of such policy, and if the com- 
pany neglects to comply with such requirements, it shall be pre- 
cluded from pleading, alleging, or proving any such application or 
representation or falsity thereof in any action on such policy. Held, 
that an insurance company in an action for loss, cannot set up a 
forfeiture for nonpayment of premium, where no copies of the un- 
paid premium notes are attached to the policy, and the giving of the 
notice required by section 1727 will not discharge its liability. 


{For other cases, see Insurance, Cent. Dig. §§ 892, 893; Dec. Dig. § 350.] 
Ne er ee a RON re eee eee 
% Decision rendered, Feb. 15,1910. 124 N. W. Rep. 775. 
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Appeal from District Court, Taylor County; H. M. Towner, 
Judge. 

Suit on a contract of fire insurance. There was a directed 
verdict and a judgment for the plaintiff. The defendant appeals. 
Affirmed. 


SULLIVAN & SuLLIVAN, for Appellant. 
W. M. Jackson and G. B. Happock, for Appellee. 


‘ SHERWIN, J. 

The policy in this case.was issued on a written application 
which stated that a note for the total premium had been given 
by the assured. The application was attached to and made a 
part of the policy, but no copy of the premium note was attached 
thereto. The defendant answered, alleging that the policy was 
not in force at the time of the loss, for the reason that the pre- 
mium notes, one for $40, payable November 1, 1907, and one 
for $40, payable November 1, 1908, were not paid when due, and 
that by the terms of the policy a failuré to pay the notes, or any 
part thereof when due, released the defendant from liability on 
the policy. It was further aileged that the note which became 
due November 1, 1907, was not paid when due, and that by a 
later agreement the time of its payment was extended to Febru- 
ary 1, 1908. That payment not being made on that date, the 
defendant duly served on the plaintiff the notice required by 
section 1727 of the Code, and that the loss occurred more than 
thirty days thereafter. The plaintiff then pleaded that no copy 
of.the note was attached to the policy, and that the policy was 
therefore in force at the time of the fire. The policy contained 
a provision that, when notes or credits were given for the pre- 
mium, or any part thereof, and any part thereof was due and un- 
paid, the defendant should not be liable for any loss that might 
occur after such maturity and before payment of same. 

This case is clearly controlled by Lewis vs. Ins. Co., 71 Iowa, 
97, 32 N. W. 190, and same case on second appeal in 80 Iowa, 
259, 45 N. W. 749, and by Summers vs. D. M. Ins. Co., 116 
Iowa, 593, 88 N. W. 326, where it was held that under the pro- 
visions of section 1741 of the Code a copy of a premium note 
referred to in the application must be attached to the policy to 
enable the insurer to avail himself of the defense of nonpayment 
of such note upon maturity. And in all of the cases cited the 
policy itself contained a forfeiture clause practically the same as 
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the one in suit. The clause does no more than to provide for a 
forfeiture if any note or credit given for the premium is due and 
unpaid when the loss occurs. The appellant earnestly insists 
that the Lewis and Summers Cases should be overruled, but we 
are not inclined to do so. The Lewis Case was decided over 
twenty vears ago, and the construction therein given to section 
1741 has evidently’met the approval of each successive Legisla- 
ture, and under such circumstances we should not now change it. 

It is also argued in the reply that the extension of the time 
of payment of the note due November 1, 1907, should be held 
to bring the case within the rule announced in Wilson vs. Royal 
Mut. Ins. Co., 137 lowa, 184, 114 N. W. 1051. But to so hold 
would be an obvious evasion of the statute. In the Wilson Case 
the note was contemporaneous with the policy, and the exten- 
sion of its time of payment could in no way avoid the rule of the 
Lewis Case. 

The giving of the notice required by Code, § 1727, does not 
help the defendant, for the reason that such notice would still 
be required if a copy of the note had been attached to the policy. 

The trial court properly directed a verdict for the plaintiff, 
and the judgment rendered thereon is affirmed. 


Affirmed. 


SUPREME COURT OF MIGHIGAN. 


DULL 
v8. 


ROYAL INS. CoO.* 


TORNADO INSURANCE—VALIDITY. 


A tornado policy, stipulating that if any change should take place in the 
title or possession of the property, or if insured should not be sole 
and unconditional owner, the policy should be void, was issued to 
an individual who had previously contracted to convey the property 
to a corporation of which he was a member. Subsequently he con- 
veyed the property to a third person as trustee for the corporation. 
No notice of the transfer was given insurer. Held, that the policy 
was void at its issue, or became void on the transfer of the title, 
unless the soliciting agent knew of the condition of the title at the 
time of issue of the policy, and knew of the transfer, and his knowl- 
edge was binding on insurer. 

[For other cases, see Insurance, Cent. Dig. $§ 794-822; Dec. Dig. § 328.] 

ee ea et a a le ete 


* Decision rendered, Feb. 3,1910. 124 N. W. Rep. 533. 
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TORNADO INSURANCE—VALIDITY. 


An owner of land, and B. and others formed a corporation, of which B. 
became a stockholder and officer. The owner contracted to convey 
the property to the corporation. Subsequently he insured the prop- 
erty in his own name on the solicitation of B. Thereafter the owner 
conveyed the property to a trustee for the corporation. The capac- 
ity of B. and his connection with insurer was not shown, except 
that the premium passed through his hands on the way to an agency 
of insurer. It was not shown that insurer knew of B.’s connection 
with the corporation or the owner. Held, that B.’s knowledge as to 
the condition of the title at the issuance of the policy, and the sub- 
sequent transfer of the property was not binding on insurer. 


[For other cases, see Insurance, Cent. Dig § 966; Dec. Dig. § 377.] 
KNOWLEDGE OF AGENT—EFFECT. 


Where an agent is personally interested in the property insured, no 
policy issued by him thereen, or act done by him in connection 
therewith, binds the insurer, unless it knew and assented to it. 

, 


[For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.]} 


STIPULATIONS—WAITVER. 


Where insurer, on being notified of the facts of the title to the insured 
property and of the refusal of its agent to continue negotiations for 
a settlement of a loss, wrote that it would take up the matter with 
the agent and, on receiving notice of the amount of the loss, and a 
demand for its adjustment, wrote that the holder of the policy, if he 
believed he had a valid claim, could take such action as he saw fit, 
but that insurer had not waived, and did not intend to waive, any 
of its rights under the policy, insurer did not waive any stipulations 
in the policy. 

[For other cases, see Insurance, Dec. Dig. § 382.] 


Error to Circuit Court, Wayne County; Morse Rohnert, 
Judge. 

Action by John H. Dull, trustee, against the Royal Insurance 
Company. There was a judgment for defendant, and plaintiff 
brings error. Affirmed. 

Plaintiff sues in assumpsit, to recover on a tornado insurance 
policy, issued by defendant to one Pfuntner, June 15, 1907. De- 
fendant pleaded the general issue, and set up as a special de- 
fense that the title to the property insured had been changed 
after the date of the policy, and before the loss, without the con- 
sent of defendant indorsed in writing on said policy, thus avoid- 
ing the policy according to its terms. The policy contract con- 
tained the following provision: “In case any change shall take 
place in the title or possession of the property herein described 
(except by succession) by reason of the death of the assured 
whether by legal process or judicial decree, or voluntary transfer 
or conveyance; or if the assured shall not be the sole and un- 
conditional owner in fee of said property; or if this policy shall 
be assigned, without consent of this company indorsed in writ- 
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ing hereon then in each and every one of the above cases this 
policy shall immediately become null and void. This policy is 
made and accepted subject to the foregoing conditions and 
stipulations, together with such other provisions, agreements or 
conditions as may be indorsed hereon or added hereto, and no 
officer agent or other representative of this company shall have 
power to waive any provision or condition of this policy except 
such as by the terms of this policy may be the subject of agree- 
ment indorsed hereon or added hereto, and as to such provisions 
and conditions, no officer, agent or representative shall have 
such power or be deemed or held to have waived such provision 
or conditions, unless such waiver, if any, shall be written upon or 
attached hereto, nor shall any privilege or permission affecting 
the insurance under this policy exist or be claimed by the as- 
sured unless so written or attached hereto.” It appears that 
Pfuntner owned certain lands in Macomb County; that in Janu- 
ary, 1907, Piuntner, Dull, Ebert, Kearney, and Beiderman, formed 
a corporation known as the Rochester Sandstone Brick Com- 
pany. Beiderman was a stockholder, member of the board of 
directors, and vice-president of this company from the time of 
its formation to the time of the trial in the court below. Pfunt- 
ner, in the same month, entered into a contract with the company 
to erect a brick plant on his land, and convey the same to the 
company, for a certain sum of money in cash, and a certain 
amount of the capital stock of the company. He proceeded to 
erect the plant, and in June, 1908, insured it in his own name, 
against loss by fire or tornado. This insurance was issued to 
him by the defendant upon the solicitation of Beiderman. The 
insurance was paid for in November, 1907, and February, 1908, 
by Dull to Beiderman, the checks being indorsed by Beiderman 
to Detroit Insurance Agency. On February 3, 1908, Pfuntner 
deeded the property covered by the policy in question to John 
H. Dull, trustee, plaintiff herein, Dull acting as trustee for the 
Rochester Sandstone Brick Company. No notice of this trans- 
fer was given to defendant. The loss occurred April 25, 1908. 
No testimony was introduced tending to show that Beiderman 
was the agent of defendant company, nor was it shown that 
Beiderman knew of the transfer of the title from Pfuntner to 
Dull, trustee. The policy was countersigned by the Detroit In- 
surance Agency by George J. Gnau. Neither Beiderman, nor 
any member of the Detroit Insurance Agency, was sworn as a 
witness. A verdict was directed for defendant. 
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Argued before Hooker, Moore, McAlvay, Brooke, and Blair, 


JJ. 


ARTHUR D. ProsskErR, for Appellant. 
LucKING, Emmons & HELFMAN and CHARLES B. OBER- 
MEYER, for Appellee. 


BROOKE, J. (after stating the facts as above). 

We are of opinion that the policy in question must be held to 
have been void at the time of its issuance, by reason of the fact 
that Pfuntner was not at that time “the sole and unconditional 
owner in fee of said property”, or became void upon the trans- 
fer of title to plaintiff, without consent of defendant, unless it 
can be said that Beiderman knew of the condition of the title at 
the time the insurance was written, that he knew of the transfer 
from Piuntner to Dull trustee, and that his knowledge was bind- 
ing upon defendant. Jaskulski vs. Citizens’ Mutual Fire Ins. Co., 
131 Mich. 603, 92 N. W. 98, and cases cited; Cronin vs. Fire 
Ass'n of Philadelphia, 123 Mich. 277, 82 N. W. 45, and cases 
cited; A. M. Todd Co. vs. Fire Ins. Co., 137 Mich. 188, 100 N. 
W. 442. 

It is urged for the plaintiff that inasmuch as Beiderman was a 
stockholder in and an officer of the brick company, not only at 
the time the contract with Pfuntner was made, but also at the 
time Pfuntner deeded to Dull, as trustee, for the brick company, 
he must be held to have had knowledge of the condition of the 
title, and that the defendant is bound by his knowledge so gained. 
We cannot agree with this view. The record fails to show in 
what capacity Beiderman solicited the insurance, whether as 
agent, or broker, or in his capacity as an officer of the company, 
which at that time held a contract interest in the property, and 
is silent as to his connection with the defendant except that the 
premium passed through his hands, on its way into the hands of 
the Detroit agency of defendant. Even if it were clearly proven 
that in soliciting the insurance he acted as agent for defendant, 
we think the defendant company would not be bound by un- 
communicated facts, coming to his knowledge in his capacity 
as an officer or stockholder of the brick company. An agent 
cannot bind two parties having opposing interests in the same 
transaction, nor can he be at the same time a party and the 
agent of the opposite party, unless both parties know oi the 
dual relation and assent to it. Mechem on Agency, §§ 66, 68. 
There is no evidence that the defendant knew of Beiderman’s 
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connection with the brick company or with Pfuntner, or even 
knew of his existence. It seems to be settled law that if an 
agent is personally interested in the property insured, no policy 
issued by him thereon, or act done by him in connection there- 
with, binds the insurance company, unless known and assented 
to by it. 1 May on Insurance, $ 125; 3 Cooley’s Briefs on Ins., 
2529; 22 Cyc. 1435; Zimmerman vs. Ins. Co., 110 Mich. 399, 
68 N. W. 215, 33 L. R. A. 698; Spare vs. Home Mut. Life (C. 
C.) 19 Fed. 14; Ritt vs. Ins. Co., 41 Barb. 353; Arispe Mer- 
cantile Co. vs. Capital Ins. Co., 133 Iowa, 272, 110 N. W. 593; 
s.c. 9 L. R. A. (N. S.) 1084, and authorities collected in note; 
Greenwood vs. Ins. Co., 72 Miss. 46, 17 South. 88; Wildberger 
vs. Hartford Fire Ins. Co., 72 Miss. 338, 17 South. 282, 28 L. R. 
A, 220, 48 Am. St. Rep. 558; New York Central Ins. Co. vs. 
National, etc., 14 N. Y. 85; Rockford Ins. Co. vs. Winfield, 57 
Kan. 576, 47 Pac. 511; Glens Falls Ins. Co. vs. Hopkins, 16 Ill. 
App. 220; British Assur. Co vs. Cooper, 6 Colo. App. 25, 40 
Pac. 147. Particular attention is directed to the case of Arispe 
Mercantile Co. vs. Capital Ins. Co., supra, where the facts are 
nearly identical with those in the case at bar, and where the 
opinion is exhaustive and supported by many authorities. 

It is claimed by plaintiff, that defendant, after receiving notice 
of the loss, so conducted itself that it must be held to have 
waived the forfeiture. This claim is based upon the following 
correspondence : 

“Detroit, Mich., May 1, 1908. Law Bros., Managers, Royal 
Insurance Company, Royal Insurance Building, Chicago, Ill. 
Gentlemen: Referring to tornado policy No. 10742339 
in favor of Charles H. Pfuntner, Detroit, Michigan. Through 
an unfortunate and uncalled for remark made by Mr. Pfuntner 
who dropped into the office during my conference with 
Mr. Duffey, negotiations for settlement of loss were abruptly 
terminated and I was referred to your office for adjustment, 
Mr. Duffey apparently being very much angered and would 
have no further hand in the matter, a condition I very much re- 
gretted, when it was found he would not continue interview to 
a satisfactory conclusion. The situation is just this: Mr. 
Pfuntner and I engaged in the proposition of a sand lime brick 
plant near Rochester, Mich., a year ago and while it was a stock 
company, all the property consisting of a farm of 150 acres, 
buildings, etc., were in his name and were to be turned over to 
the company when he had fulfilled certain requirements which 
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he failed to do, and I purchased Mr. Piuntner’s interest in the 
property February 1, 1908, paying him what he actually put into 
the deal, part cash and the balance notes coming due three and 
six months from date of contract, February 1, 1908, for him to 
sell and I to buy; at the fulfillment of this contract he is to turn 
over all his rights, title and interest, etc., to me. In the mean- 
time he deeded the property to me turning over to me all insur- 
ance policies but stili retaining a few shares of stock to keep 
the organization intact until such time as I made my final settle- 
ment with him when he would under the contract be obliged to 
sever his connection with the brick company. Now then, dur- 
ing this time a technical violation of the provisions of the above 
named policy took place, that is to say, I failed to present the 
matter to your company for a transfer of the policy from Mr. 
Pfuntner to me, an oversight for which I may be responsible 
personally, notwithstanding the fact it was known to the repre- 
sentative of the Royal Insurance Company that change of own- 
ership of the property had taken place a month or six weeks 
prior to the loss by windstorm which occurred between 11 and 
12 o’clock a. m. Saturday, April the 25th, 1908. The question of 
the transfer of the policy was not referred to and it did not 
occur to me till the accident to the building happened when the 
thought came to me that we had a tornado insurance policy on 
the property and on looking it up found the stipulations in the 
same had not been carried out. The adjustment was taken up 
with your representatives here, and was cut off, as said before, 
very suddenly through no fault of mine at all, but much to my 
discomfort and regret. Will you kindly take the case up with 
Mr. Duffey and have him continue the investigation and settle- 
ment of my claim. Please understand I am not criticising Mr. 
Duffey’s attitude in the way he took offense at Mr. Pfuntner’s 
remark as any person with a spark of manhood in him would 
no doubt have resented the insult. But bear in mind as you go 
along that I am not responsible for it, and do not under any 
circumstances approve or resort to any such tactics. Yours 
truly, J. H. Dull.” 

“Chicago, 5th May, 1908. Mr. J. H. Dull, President and 
Manager, The Rochester Sandstone Brick Co., Detroit, Mich. 
Dear Sir: We are in receipt of your favor of the Ist instant, 
having reference to a conversation had with our state agent, Mr. 
B. T. Duffey, and have carefully noted contents. We will take 
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up the matter with that gentleman. We are, dear sir, Yours very 
truly, Law Bros., Managers.” 

“Detroit, Mich., May 9, 1908. Messrs. Law Bros., Mgrs., 
Royal Ins. Bldg., Chicago, Ill. Gentlemen: Referring to yours 
of the 5th inst., Mr. Duffey has been absent since receipt of 
yours till to-day, when I fully expected to have him meet me, 
but he declined to do so pleading other business would prevent. 
I have power of attorney from Mr. Pfuntner, the assured, to set- 
tle this claim and to receive full benefits of policy No. 10742339. 
The damage has been carefully estimated by the parties who 
erected the building, and furnished the material. I hereby give 
you this formal notice that the damage amounts to $1,043.92, an 
excess of $43.92 over and above the amount of the policy. I 
trust you will promptly adjust my claim. An early reply will 
greatly oblige, Yours truly, J. H. Dull.” 

“Chicago, May 15, 1908. Mr. John H. Dull, Majestic Build- 
ing, Detroit, Mich. Dear Sir: We beg to own your letter of the 
9th inst. with reference to policy 10742339 of this company 
issued at its Detroit, Mich., agency, to Charles H. Pfuntner, and 
in reply thereto have to say that if in the opinion of yourself or 
your attorney, a valid claim exists against this company by 
reason of said policy contract, you are referred to the contract 
itself for instructions as to such action as you may see fit to take. 
You are hereby notified that this company has not waived, does 
not waive, and does not intend to waive any of its rights under 
said contract, nor any of the terms or conditions thereof. We 
are, dear sir, Yours very truly, L. C. Stark, Loss Supt.” 

Plaintiff urges that, because defendant did not in its first let- 
ter claim a forfeiture, it therefore waived its right to insist on 
it later, citing Walter vs. Ins. Co., 120 Mich. 35, 78 N. W. 1011; 
Burnham vs. Ins. Co., 117 Mich. 147, 75 N. W. 445; Rauch vs. 
Ins. Co., 181 Mich. 281, 91 N. W. 160; Granger vs. Ins. Co., 
119 Mich. 177, 77 N. W. 693; Cleaver vs. Ins. Co., 71 Mich. 414. 
39 N. W. 571, 15 Am. St. Rep. 275; Marthinson vs. Ins. Co., 64 
Mich. 372, 31 N. W. 291. An examination of these cases shows 
that in each one of them the defendant company did some act 
which induced the plaintiff to go to trouble or expense, without 
disclosing the fact that it intended to claim a forfeiture. The 
letters, written by defendant herein, cannot be construed as an 
invitation to plaintiff to act or refrain from acting to his detri- 
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ment; on the contrary, we think they fully advise plaintiff that 
defendant intended to rely upon its legal rights. 

The other errors assigned have been considered, but require 
no discussion. 

The judgment is affirmed. 


SUPREME COURT OF LOUISIANA. 


NABORS 
v8. 


COMMERCIAL UNION ASSUR. CO., LIMITED, 
OF LONDON, ENG. (No. 17,565.)* 


AUTHORITY OF AGENT—CANCELLATION OF POLICY. 


The doctrine that general authority to an insurance agent to insure 
one’s property and keep it insured carries with it authority to can- 
cel, without notice, insurance once effected and the policy for which 
has been delivered to the assured, whatever may be its merits, in 
the abstract, can find no application in a case, in which no course 
of dealing is shown which would justify the inference that the au- 
thority to cancel was intended to be conferred, and in which both 
the assured and the agent, by conduct and testimony, show that 
the mandate of the former to the latter was not so interpreted by 
either of them. 


[For other cases, see Insurance, Cent. Dig. § 517; Dec. Dig. § 238.] 


CONDITIONS OF POLICY—ADDITIONAL INSURANCE. 


There can be no recovery on a policy of fire insurance which prohibits 
concurrent and additional insurance, and provides that it (the policy) 
shall be void if the assured, unless as otherwise agreed, “now has, 
or shall hereafter make, or procure, any contract of insurance, 
whether valid or not, on the property covered in whole or in part, 
by this policy”, where it appears that at the time of the writing and 
alleged issuance of such policy there was a valid, subsisting policy 
of another company covering the same interest in the hands of the 
assured, and not within the exception provided in the policy sued on. 


[For other cases, see Insurance, Cent. Dig. §§ 660-669; Dec. Dig. § 288.] 


Appeal from Twelfth Judicial District Court, Parish of De 
Soto; Don E. So Relle, Judge. 

Action by W. A. Nabors against the Commercial Union As- 
surance Company, Ltd., of London, England. Judgment. for 
plaintiff, and defendant appeals. Reversed, and action dismissed. 


% Decision rendered, Nov. 29, 1909. Rehearing denied, Feb. 14, 1910. 51 South. Rep. 429. 
Syllabus by the Court. 
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HALL, MONROE & LEMUN and J. W. Parsons, for Appellant. 
C. W. Exam and ALEXANDER & WILKINSON, for Appellee. 


Statement of the case by MONROE, J. 

This is an action on a policy of fire insurance, in which the 
defendant denies the allegations of the petition, save as es- 
pecially admitted, demies that there was ever any legal contract 
of insurance between it and the plaintiff, and alleges that if it 
be held that the policy sued on was ever issued to the plaintiff, 
it was void because of existing insurance in another company. 

The policy in question purports to have been issued to plain- 
tiff, loss or damage, if any, payable to Mrs. Susie Belle Stokes, 
“mortgagee (or trustee) as interest may appear’, and in the proof 
of loss it is stated that no other person than plaintiff had any 
interest in the property “except as follows: Mrs. Susie Belle 
Stokes, mortgagee and trustee”. The policy purports to insure 
plaintiff's residence for three years, from June 18, 1908, subject 
to the following (among other) conditions, to wit :— 

“No concurrent insurance permitted. * * * It is under- 
stood and agreed that no additional insurance is permitted, un- 
less the amount allowed is entered in blank space in paragraph 
next above. * * * This entire policy, unless otherwise pro- 
vided by agreement, indorsed hereon or added hereto, shall be 
void if the insured now has, or shall thereafter make or procure, 
any contract of insurance, whether valid or not, on property 
covered, in whole or in part, by this policy.” 

The facts concerning the writing and issuance of the policy 
are as follows :— 

W. B. Singleton was the subagent at Mansfield of the Royal 
and Commercial Union Insurance Companies, both of England, 
and about a year prior to June 18, 1908, had insured plaintiff's 
residence in the Royal. It appears, however, that the residence 
was situated in the country, and that plaintiff moved into the 
town of Mansfield, leaving it “practically” in charge of a care- 
taker, and that on May 26, 1908, the special agent of the 
Royal wrote to the subagent, saying that in view of the situation 
as then existing the company did not feel that it could continue 
on the risk, and had decided to ask for cancellation of the policy ; 
the writer concluding the letter as follows :— 

“Requesting that you take up policy and let same go to our 


Atlanta office, promptly, advising us that you have done so, beg 
to remain”, etc. 
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The letter thus quoted was followed on June 8th (as we take 
it, though it appears in the transcript as July 8th) by another 
from the second assistant manager of the company, in which the 
writer refers to the letter previously written, advises the sub- 
agent that the action thereby taken is confirmed, and again re- 
quests that the policy be returned “by early mail”. 

Ten days later (on June 18th) the assistant manager again 
wrote, referring to letter of “June 8”, and saying :— 

“The policy has not yet reached this office and we trust that 
you will forward same by early maii.” 

The subagent, however, did nothing until June 18th, when he 
made an entry in his books to the effect that the policy in the 
Royal was canceled, charged that company with the unearned 
premium, wrote a policy for like amount in the Commercial 
Union, and placed it in his desk, credited that company with 
the premium thereon, and mailed a daily report to the general 
agents of the Commercial Union, in which the issuance of the 
policy was mentioned, and which reached its destination on 
June 22d. In the meanwhile—on June 21st—the property in 
question was destroyed by fire, and the subagent, meeting plain- 
tiff on the street in Mansfield, informed him of that fact, telling 
him at the same time that the Royal Insurance Company had 
canceled its policy, and that he (the subagent) had insured the 
property in the Commercial Union. On plaintiff’s inquiring for 
the new policy, the subagent told him that it was in his desk in 
his office, which was in a bank building, and, it being Sunday 
evening or night, the building was closed. Plaintiff, however, 
expressed a desire to. have the policy, and they went to the of- 
fice, where it was delivered to him. The subagent then asked 
for the policy in the Royal, which was in plaintiff’s possession, 
and was told that the matter would be attended to in the morn- 
ing, but on the following day plaintiff took legal advice, and 
declined to surrender the policy in the Royal, and still retains it. 

The evidence shows that the subagent was authorized to keep 
the plaintiff's property insured, and that he exercised his own 
discretion in the selection of the companies in which the insur- 
ance was placed. Precisely what was intended to be included in 
the authority conferred on him is not made clear, and perhaps 
was not well understood between the parties themselves, nor is 
the course of business shown with any certainty. We infer from 
the testimony, and from the facts that the policy issued by the 
Royal was and is in the possession of the plaintiff, and that the 
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subagent was only waiting for an opportunity to deliver to him 
the policy sued on, that it was his custom to deliver to him all 
policies taken out for his benefit.. Whether it was his custom to 
inform plaintiff when his policies expired, and have him sign 
applications for renewals or express his wishes upon the subject, 
is left in doubt. 

Thus the subagent examined (in chief) by plaintiff’s counsel, 
testifies as follows :— 

“Q. Have you ever, on the expiration of a policy, renewed it 
without saying anything tohim? A. As a policy expired (sic) I 
rewrote it. OQ. You did that under special request from him? 
A. Yes, sir. Q. Have you ever renewed in this other company 
any such policy without special request from him? A. Yes, sir. 
Q. On what? A. Stock of goods and storehouse at Naborton 
and on his furniture.” 

On the subject of the steps actually taken by him to cancel the 
policy in the Royal, and of his authority to cancel a policy which 
had been delivered to plaintiff without notice to him, the sub- 
agent Says :-— 

On his examination in chief :— 

“Q. When did you actually cancel in the Royal? A. On the 
day that I wrote in the Commercial Union. I was out of town 
[when] the first letter came, and did not get the letter for a 
number of days. * * *” 

On his cross-examination :— 

“©. Was the Royal policy ever canceled and returned to the 
company? A. Jt was canceled, but I failed to see Dr. Nabors, 
and take it up. Q. You have never taken up the Royal policy, 
have you? A. No, sir. * * * Q. Did Dr. Nabors or the 
mortgagee under the policy know anything about the insurance 
in the Commercial Union? A. I tried to see him, but missed 
him. * * * Q,. Did you give Dr. Nabors five days’ notice of 
the cancellation of the policy? A. No, sir. Q. At the time of 
the fire, then, he had possession of the Royal Insurance Com- 
pany policy? A. Yes, sir. Q. Where was the Commercial 
Union’s policy at the time of the fire? A. It was in my desk at 
the First National Bank. Q. It had never been delivered to Dr. 
Nabors? A. No, sir. Q. When did he first know that he had 
a policy written in the Commercial Union? A. The night of the 
fire (meaning after the fire). ©. The policy is made payable to 
Susie Belle Stokes? A. Yes, sir. Q. Did she have any notice? 


A. No, sir. * * * Q. You say that you had some arrange- 
Von, XXXIX.—32, 
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ment or request from Dr. Nabors to keep his insurance in force? 
A. Yes, sir. Q. Did you have authority, as his agent, to cancel 
a policy without notifying him?. A. Yes, sir; any policy he had. 
I had such authority. Q. To take it up and rewrite it at any 
time? A. Yes, sir. Q. At the time the policy was written, you 
had canceled the other under his instructions as agent? A. 
Yes, sir; just the force of circumstances kept me from seeing 
him. Q. You did cancel this policy, and yet, when you notified 
him, he repudiated it? A. No. sir; he said: ‘I am glad you 
protected me.’ Q. Why did he not deliver to you the Royal 
policy? A. I do not know, except through the advice of his 
counsel.” 

The witness had previously, on his examination in chief, testi- 
fied as follows :— 

“Q. Did you have any instructions affecting insurance [from 
Dr. Nabors], and, if so, what were they? A. The instructions 
were to keep the property insured. QO. When did he tell you to 
keep the property insured? A. On several occasions. When 
he gave me the insurance, he said: “Take the business and keep 
it insured.’ ” 

Dr. Nabors in his examination in chief testified that his in- 
structions to Mr. Singleton were to keep his property insured; 
that the selection of the companies and the renewals were leit 
to him; that he thought that one company or the other was 
bound to him, and by the advice of his counsel he held both poli- 
cies. He was asked by his counsel, “Q. You never waived any 
right, either way, in connection with the matter?” to which he 
replied, “No, sir’. He was then (after giving some other tes- 
timony) asked by the court: “Q. Under your general instruc- 
tions to Mr. Singleton, could he cancel a policy without notify- 
ing you?” And he replied: “I don’t think he could.” And his 
examination was again resumed by his own counsel as follows: 

“Q. So long as he kept you insured, you had no objection to 
his canceling when your instructions to him were to keep you 
insured. A. Yes,sir. Q. So, if he canceled one and wrote an- 
other that was all right? A. When it was a valid policy.” 

It does not appear that Singleton had ever before undertaken 
to cancel a policy held by plaintiff, whether with or without no- 
tice. There is some further testimony in regard to the action 
taken by the defendant’s general agents, the substance of which 
is (without going into particulars) that they repudiated the policy 
sued on as soon as they were apprized of the circumstances un- 
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der which it was issued, or, say, within a fortnight. “It is ad- 
mitted that the amount due Susie Belle Stokes on the mortgage 
referred to in the policy is $3,000.” There was judgment in the 
District Court in favor of the plaintiff for $4,500 (the full amount 
of the insurance, as per the policy sued on), of which $3,000 was 
for the use and benefit of Susie Belle Stokes, with interest from 
August 18, 1908, until paid, and $500 “as attorney’s fees”, and 
defendant prosecutes the appeal. 
Opinion. 

Plaintiff prays for the judgment for $4,500, with damages, in- 
terest, and attorney’s fees “for the use and benefit of himself 
and the said Miss Susie Belle Stokes, mortgage creditor, as her 
interest may appear”; but Miss Stokes is not a party to the suit, 
and, in the view of the stipulations in her favor in the policy 
sued on, we apprehend that we should find some difficulty under 
our law in affirming the judgment appealed from, even if we 
were satisfied with its correctness in other respects. But we 
are not so satisfied. The most that can be said of the authority 
conferred by plaintiff on Singleton is that it authorized the lat- 
ter to keep plaintiff’s property insured. It does not, however, 
appear to us that the power to cancel without notice to plaintiff 
insurance once effected, and evidenced by a policy, delivered to 
him, necessarily falls within such a mandate. We find the plain- 
tiff testifying that he did not think it did, and showing that he 
meant what he said by withholding the Royal policy when he 
was requested to surrender it (though, according to the theory 
upon which this suit has been instituted, he was bound to have 
considered that policy canceled), and still insisting that he never 
waived any right with respect to it. On the other hand, whilst 
Singleton says that he possessed the authority to cancel plain- 
tiff’s insurance without notice to him, his statement is merely a 
deduction to the effect that the authority to insure property and 
keep it insured carries with it the authority to cancel insurance 
already effected, and of which the assured is informed and holds 
the evidence, and his testimony is not consistent with his con- 
duct, for, if he considered that he was authorized to cancel the 
policy in the Royal Insurance Company without notice to plain- 
tiff and although that policy was in plaintiff's possession, why 
does he give as a reason for not obeying between May 26th, 
and June 18th, the instructions of his company to take such ac- 
tion (though he received three letters upon the subject) that he 
was waiting for an opportunity to give plaintiff notice? There 
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is in evidence an affidavit made by him on June 26th (not re- 
ferred to in the foregoing statement of the case), in which he 
says (inter alia) :— 

“That about May 27, 1908, he received instructions from A. 
H. Turner, special agent at New Orleans, to cancel the policy, 
procure its surrender, and forward to Atlanta, Ga. That upon 
receipt of said letter affant was absent from home, and it did 
not reach him for some days, but, Dr. Nabors being not accord- 
ing to affiant’s rcollection in town at the time, he did not give 
him notice of cancellation, awaiting a convenient opportunity to 
do so; that on the 18th of June, 1908, affiant reinsured Dr. Na- 
bors for the same amount in the Commercial Union Insurance 
Company, entered it up in the books, forwarded a copy to the 
company, and charged himself with the premium putting the 
policy away for delivery to Dr. Nabors at the first opportunity, 
Dr. Nabors being a practicing physician and frequently away 
from town. That the fire happened on the evening of June 21, 
1908, without his having the opportunity to notify Dr. Nabors 
of the cancellation or the reinsurance, or to deliver the new 
policy to him. After the fire affiant related the facts to Dr. 
Nabors as herein above recifed, and he submitted the matter to 
his attorney for advice as to the course to pursue.” 

We have been referred to a number of authorities by the 
learned counsel on either side, but none to the effect that a 
policy of insurance in the possession of the assured can be can- 
celed without notice to him or to some agent authorized by him 
to accept such notice. In the case of Phoenix Ins. Co. vs. State, - 
for Use, etc., 76 Ark. 180, 88 S. W. 917, 6 Am. & Eng. Ann. 
Cas. 440, on which counsel for plaintiff seem to place some reli- 
ance, it appeared that on April 21st the agent of the Greenwich 
Insurance Company received instructions to cancel a certain 
policy, and on that day wrote a letter to the assured, informing 
of that fact, and saying :— 

“T am canceling the lumber policy and rewriting the same in 
the Phenix of Brooklyn, and shall send you a policy at once.” 

He wrote a new policy on April 23d and mailed it to the as- 
sured on the same day, and in doing so repeated certain errors 
as to the description of the property and the party insured, 
which made it necessary eventually that the policy should be 
reformed. The fire occurred on the evening of April 23d (the 
day on which the new policy was written and mailed). In the 
meanwhile, on April 22d, the notice of the cancellation and new 
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insurance had reached the assured, and no objection was made 
thereto then or thereafter, though the president of the company 
(assured) testified that he intended to have had the errors which 
had existed in the canceled policy and were repeated in the new 
one corrected. It was held that the assured was entitled to have 
the new policy, which reached it by mail the day after the fire, 
reformed and to recover on it; that (to quote from the syllabus 
in the case) :— 

“The assured may waive a stipulation in a-fire insurance 
policy that it shall not be canceled except upon the giving of a 
specific notice to him, as the stipulation is for his benefit. 
Where a fire insurance agent cancels a policy and insures the 
property in another company, and the assured ratifies the trans- 
action, the company in which the new insurance is effected can- 
not after a loss has occurred object that the original policy was 
canceled without due notice to the assured.” 

Now, it is true that the learned court by which the case was 
decided goes on to say that there was an agreement between 
Amis (president of the company, assured) and Banks (the in- 
surance agent) that the latter was to keep the property of the 
former insured. Said the court :— 

“He constituted Banks his agent for the purpose of select- 
ing the company or companies, and, pursuant to this arrange- 
ment, Banks, without notice to Amis, canceled the Greenwich 
policy, and substituted therefor the Phenix policy, and mailed it 
to Amis before the fire occurred. Banks, though the agent of the 
insurance companies, could be, and was, made the agent of the 
insured for those purposes.” 

In the case cited, therefore, the assured was notified of the 
cancellation of the existing policy, and the new policy substituted 
therefor was mailed to him before the fire, whereas in the instant 
case the assured received no notice until after the fire, and the 
new policy never until then left the possession of the insurance 
agent. Beyond that we cannot assent to the application of the 
doctrine invoked to this case, in which no course of dealing has 
been shown which would justify the inference that the general 
authority conferred by plaintiff on the insurance agent to insure 
his property and keep it insured was intended to include authority 
to cancel without notice to the assured insurance once effected, 
and the policy for which had been delivered to him; in which 
both the assured and the agent, by conduct and testimony, show 
that the mandate conferred on the latter was not so interpreted 
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by either of them, and in which the assured insists that he has 
waived no rights quoad the policy said to have been canceled. 

We are therefore of opinion that, when the policy here sued on 
was written, the insurance in the Royal Insurance Company, cov- 
ering the same interest, had not been canceled, and hence that 
said policy by its own terms was void ab initio, and that there 
can be no recovery on it. 

It is accordingly ordered, adjudged, and decreed that the judg- 
ment appealed from be annulled, avoided, and reversed, and that 
plaintiff's demand be now rejected, and this suit dismissed at his 
cost. 


OG 


SUPREME COURT OF IOWA. 


COTTRELL 
vs. 


MUNTERVILLE MUT. FIRE & LIGHTNING 
INS. ASS’N.* 


LIVE STOCK COMPANIES— QUESTIONS FOR JURY—VER- 
DICT—SUFFICIENCY OF EVIDENCE. 


In an action against an insurance company to recover for a mare found 
dead in a pasture, where defendant’s officers in investigating the loss 
removed the skin, and the evidence was conflicting as to whether 
a dark streak in the flesh extended from near the ear along the 
neck and down the shoulder to the knee and as to whether there was 
any lightning in the vicinity the previous night, those questions 
were for the jury; and, as the streak indicated death by lightning, 
the verdict was sustained by the evidence. 

[For other cases, see Insurance, Dec. Dig. §§ 665, 668.] 


WRITTEN NOTICE OF LOSS—WAIVER. 


Where the officers of an insurance association investigated the alleged 
loss the day after it occurred, and denied their liability, the denial 
waived the right to insist on strict compliance with the terms of the 
certificate exacting preliminary notice and proof of loss. 

[For other cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. § 
559.] 


FORFEITURE—REMOVAL OF GOODS—DESCRIPTION OF 
PROPERTY. 


Where an insurance policy insuring live stock described the stock as 
situated in a certain section of a township, it merely identified the 
live stock by its location, and did not restrict the indemnity to losses 
occurring on the premises described; hence a loss of a brood mare 
killed at a place eight miles distant where she had been taken to be 
bred was within the terms of the policy. 

[For other cases, see Insurance, Cent. Dig. § 792; Dec. Dig. § 327.] 


% Decision rendered, Feb. 9,1910. 124 N. W. Rep. 612. 
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Appeal from District Court, Monroe County; W. Eichel- 
berger, Judge. 
The defendant appeals. Affirmed. 


N. E. KENDALL and F. C. HUEBNER, for Appellant. 
D. W. BATES, for Appellee. 


LADD; J. 

The defendant is a farmer’s mutual insurance association, 
and as such issued to plaintiff a certificate of membership, stipu- 
lating the payment of indemnity in event of loss or damage by 
fire or lightning on his different buildings, their contents, and 
“on live stock * * * being situated as follows in section 15, 
Mantua Township, Monroe County, Iowa’. Included in said 
live stock was a brood mare nine years old, which had been 
taken to the farm of one Gray, some eight miles distant, to be 
bred. She had been in Gray’s pasture about ten days, when in 
the morning of May 12, 1906, she was found dead. Plaintiff 
notified defendant’s officers immediately, and they investigated 
the loss the next day. In doing so, the skin was removed, but 
as to whether a dark streak in the flesh extended from near the 
ear along the neck and down the shoulder to the knee the evi- 
dence was in sharp conflict, as was also the evidence as to 
whether there was any lightning in the vicinity on the night of 
May 11th. These issues were for the jury, and, as the existence 
of the streak indicated death by lightning, the verdict cannot 
be disturbed as not being sustained by the evidence. 

2. The third by-law of the association provided that, “when- 
ever a member sustains a loss, he or she shall immediately re- 
port the same to the secretary, giving a written statement of the 
cause of the loss. * * * Failing to do so will release the com- 
pany of any responsibility”. Inasmuch as no written statement 
was furnished the secretary, the association insists it was re- 
leased from liability. But plaintiff pleaded that, notwithstanding 
the omission to furnish such statement, the officers of defendant 
investigated the alleged loss on the day after the animal was 
found dead and refused payment of indemnity, on the ground 
that there had been no lightning in that locality, and there was 
no indication that the death was caused thereby, and that this 
waived the above requirement. The evidence was sufficient to 
establish the facts so pleaded and, this being so, the denial of lia- 
bility waived the right to insist on strict compliance with the 
terms of the certificate exacting preliminary notice and proofs 
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of loss, regardless of the time within which exacted. Carson vs. 
Ins. Co., 62 Iowa, 433, 17 N. W. 650; Boyd vs. Ins. Co., 70 
Iowa, 325, 30 N. W. 585; Harris vs. Ins. Co., 85 Iowa, 238, 52 
N. W. 128; Smith vs. Ins. Co., 108 Iowa, 382, 79 N. W. 126: 
Lake vs. Ins. Co., 110 Iowa, 473, 81 N. W. 710. 

3. Appellant urges that, if the animal was killed by lightning, 
this happened some eight miles from the section of land de- 
scribed in the certificate, and for this reason was not covered 
thereby. But that instrument merely identified the live stock by 
its location, and did not restrict the indemnity while on the 
premises described. The animal had been taken to Gray’s farm 
temporarily with the intention of bringing her back as soon as 
safely in foal, and, even if the purport of the language of the cer- 
tificate be that the place mentioned was the usual location of the 
live stock, this loss was within its terms. Peterson vs. Ins. Co., 
24 Iowa, 494, 95 Am. Dec. 748; Mills vs. Ins. Co., 87 Iowa, 400; 
McCluer vs. Ins, Co., 43 Iowa, 349, 22 Am. Rep. 249; Lakens 
vs. Ins. Co., 94 Lowa, 476, 62 N. W. 788, 28 L. R. A. 70; Longue- 
ville vs. Ins. Co., 51 Iowa, 555, 2 N. W. 394, 33 Am. Rep. 146. 
See Lathers vs. Ins. Co., 135 Wis. 431, 116 N. W. 1, 22 L. R. A. 
(N. S.) 848. 

The construction of the contract as stated is fully vindicated 
by these authorities. The sugestion that the absence from the 
premises was not temporary or for a purpose reasonably within 
the contemplation of the insurer is without merit. 

The judgment is affirmed. 
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SUPREME COURT OF TEXAS. 


v8. 


ETNA INS. CO. 


HAWKINS, CoMMISSIONER OF INSURANCE 
AND BANKING.* 


FOREIGN COMPANIES—FILING BOND—CONSTRUCTION OF 
STATUTE. 


Act March 20, 1909 (Laws 31st Leg. p. 1892), requires in section 1 that 
fire insurance companies, as a condition to doing business in the 
state, shall give a bond in a sum equal to 25 per cent of premiums 
collected during the preceding year, not to exceed $50,000 nor to 
be less than $10,000, conditioned that said company will pay all its 
lawiul obligations to citizens of this state, and in section 3 requires 
that before any company shall issue any policy it shall first have filed 
during the calendar year in which such policy may issue a bond in 
a sum not less than $10,000, conditioned for the payment of all law- 
ful obligations to citizens of this state arising out of any policies 
or contracts issued by such company, and makes it a penal offense 
for any company to issue policies without having given bond. Held, 
that the two sections when construed with the Senate Journal, which 
showed that section I as it originally stood made no provision for 
a minimum or maximum penalty, which provision was entered by 
amendment without any other change in the bill, were but comple- 
a of each other, and hence required the giving of only one 
bond. 


{For other cases, see Insurance, Cent. Dig. § 23; Dec. Dig. § 21.] 


FOREIGN COMPANIES—BONDS REQUIRED. 


Certificate of authority for an insurance company to do business in the 
state must, under statutory provisions, be obtained annually. Act 
March 20, 1909 (Laws 31st Leg. p. 182) § 1, requires that every fire 
insurance company, etc., applying for a certificate of authority, etc., 
“shall, before obtaining such certificate”, file the prescribed bond. 
Held, that the latter act required the filing of a bond whenever a 
certificate to do business was applied for. 


{For other cases, see Insurance, Cent. Dig. § 23; Dec. Dig. § 21.] 
On Motion for Rehearing. 


oa COMPANIES—RONDS—SUFFICIENCY OF CONDI- 


Act March 20, 1909 (Laws 31st Leg. p. 182), requires in section 1 that 
fire insurance companies, as a condition to doing business in the 
state, shall give a bond conditioned that the company will pay all 
its lawful obligations to citizens of the state, and with other speci- 
fied conditions, and requires in section 3 that, before any company 
shall issue any policy, it shall first have filed a bond conditioned for 
the payment of all lawful obligations to citizens of the state arising 
out of any policies or contracts issued by such company. Held that, 
the law requiring only one bond, there could only be one condition 
in view, and hence a bond filed must contain all the conditions im- 
posed by either section, except that the bond mentioned in section 


Rep fie on rendered, Feb. 23, 1910. On motion for rehearing, March 2, 1910. 125 S. W- 
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1 would be limited by the language of section 3 to include only law- 
ful obligations arising out of insurance policies or contracts. 


[For other cases, see Insurance, Cent. Dig. § 23; Dec. Dig. § 21.] 


FOREIGN COMPANIES — TIME OF GIVING BOND —“CALEN- 
DAR YEAR”. 


Act March 20, 1909 (Laws 31st Leg. p. 182), § 1, requires that every fire 
insurance company shall, before obtaining certificate of authority, 
etc., file the prescribed bond. Section 3 requires that before any 
company shall issue any policy it shall first have filed, “during the 
calendar year in which such policf may issue, a bond”, etc. By 
practice and by statutory provision, the state department did not 
issue the certificates to insurance companies until March. Held, that 
the words “calendar year”, as used in section 3, would be read in 
connection with section 1, and construed to mean the year in which 
the certificate is to run, since it was obvious that the Legislature 
considered that the certificate was to run a calendar year, and since 
any other construction would leave an interval between January 
and March, during which time a policy issued by the company would 
not be preceded by a bond “filed during the calendar year”. 


{For other cases, see Insurance, Cent. Dig. § 23; Dec. Dig. § 21.] 
[For other definitions, see Words and Phrases, vol. I, p. 943. 


Original petition by the AXtna Insurance Company against 
William E. Hawkins, Commissioner of Insurance and Banking, 
for a writ of mandamus. Writ awarded. 


Wan. THOMPSON AND JAS. H. Ropertson, for Relator. 
JEWELL P. Licurroot, Atty. Gen., and JNo. W. BRApy and 
C. A. Leppy, Asst. Attys. Gen., for Respondent. 


WILLIAMS, J. 

The relator asks for a mandamus to require respondent to 
issue to it a certificate of authority to do a fire insurance busi- 
ness. The respondent has refused to issue the certificate for the 
reason that relator has not furnished the bonds, which, accord- 
ing to respondent’s contention, are required by the act of March 
20, 1909 (Laws 31st Leg. p. 182). 

The controversy is as to the true construction of the provi- 
sions of that act concerning the bonds exacted of fire insurance 
companies. The first point of difference is as to the number of 
bonds required, respondent demanding two upon the contention 
that one is required by the first section and another by the third 
section of the statute, while relator insists that the two sections 
require only one bond, the amount of the penalty of which de- 
dends upon the varying conditions prescribed. While the two 
sections give color to the insistence of respondent, in that each 
provides for a bond without express reference to or limitation 
upon the other, a close examination of the provisions in con- 
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nection with the account given of their passage through the 
Legislature convinces us of the correctness of relator’s position. 
In the first place no sensible reason can be given for the re- 
quirement of two such bonds as would be produced if one were 
taken under each of the sections. The first section prescribes a 
bond in a sum equal to 25 per cent of premiums collected during 
the preceding year, not to exceed $50,000 nor to be less than 
$10,000, conditioned “that said company will pay all its lawful 
obligations to citizens of this state”. The third section, in sub- 
stance, provides that before any company shall issue any policy, 
etc., it “shall first have filed * * * during the calendar year 
in which such policy may issue * * * abond * * * ina 
sum not less than ten thousand dollars conditioned for the pay- 
ment of all lawful obligations to citizens of this state arising out 
of any policies or contracts issued by such fire insurance com- 
pany”, and makes it a penal offense for any company to issue 
policies, etc., without having given this bond. It is thus seen 
that the condition is the same in the two sections except that 
the last adds the restrictive language “arising out of any poli- 
cies or contracts issued by such fire insurance company”. If this 
should be regarded as requiring anything less than the first sec- 
tion, a question to which we shall recur, it is nevertheless true 
that a bond in the language of the first section would compre- 
hend all that is provided for by the third, and, hence, if two 
bonds are contemplated, they would be for the same purpose, 
which requirement would appear to be senseless. 

Further, we observe that section 3 names no payee and pre- 
scribes no rule by which the amount of the penalty is to be as- 
certained, except that it is to be “not less than” an amount 
named. This at once suggests the thought that some other part 
of the act is to be consulted to find the payee and the rule for fix- 
ing the penalty, and that the words “not less than ten thousand 
dollars” were intended merely to require that in any event the 
bond in contemplation be at least in that sum; in other words, 
that section 3 is, in this particular, a complement of section 1, 
intended to supply a further provision concerning the same 
bond there provided for. This theory meets with the difficulty 
that section 1 itself provides all that is essential, as to the ele- 
ments of the bond, if only one is to be given, viz., the rule for 
determining its sum, a maximum, a minimum, and a payee, 
which raises the inquiry, Why put this provision in section 3 
only to erect a safeguard already provided in section 1? A rea- 





514 Insurance Law Journal Vol. 39. [Apr., 1910. 


sonable explanation is found in the journal of the Senate in 
which the bill originated. The original bill has, it seems, disap- 
peared from the files, but the Senate Journal gives the words 
which were stricken out and those which were added by amend- 
ment, and thus supplies the data for reproducing it by reinsert- 
ing in the law as it now stands the words stricken out and 
omitting from it those inserted. When this is done we find that 
the bill as originally introduced provided in section 1 for a bond 
equal in amount to 50 per cent of the previous year’s premiums, 
and fixed neither a maximum nor a minimum. When it is con- 
sidered that some companies might apply for certificates when 
they had previously done little or no business and could there- 
fore be admitted practically without bond, it will be seen that this 
was not an adequate provision, a deficiency supplied by section 
3 in the requirement of a bond of at least $10,000. The length 
of the provision and its verbosity may have been thought to be 
proper to the definition of the offense penalized by that section. 
Doubtless it was because section 3 was intended merely to pre- 
scribe a minimum amount for the penalty of the bond treated of 
by both sections, and at the same time to make it an offense to 
do business without having given it, that no payee, nor rule for 
fixing the amount were therein prescribed, those things being 
left to be regulated by section 1. We thus find what we regard 
as a reasonable explanation of a provision which, if regarded as 
the requirement of a bond for the same purpose for which an- 
other had already been required, would be inexplicable. Amend- 
ments were offered and adopted in the Senate which inserted in 
section 1 a maximum and a minimum penalty, and thereby dis- 
pensed with the necessity of the provision of section.3 as to the 
amount and condition of the bond; but that section still per- 
formed an important office in that it defined and punished an 
offense. Its provision concerning the bond was not amended 
or changed in any way, and therefore it means, as it now stands 
in the law, no more than it meant when originally introduced. 
When a company applies for a permit and executes a bond as 
provided in the first section, which it must do before it is author- 
ized to pursue its business, it has complied with the third sec- 
tion, in that it has “filed” a bond “in a sum of not less than ten 
thousand dollars”. Doubtless this statute was framed upon the 
assumption that certificates of authority to do business in this 
state dated from the beginning of each year, and that the neces- 
sary bond would then be given, and hence the language in sec- 
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tion 3 “during the calendar year in which such policy may issue”. 

Another contention of the relator is that it is not now required 
to give a bond at all, for the reason that it gave one in full com- 
pliance with section 1 of the act, within ninety days after it took 
effect as required by section 2, which will continue in force and 
meet the purposes of the law after the issuance of the new cer- 
tificate applied for. To this we do not agree. Certificates of 
authority must, under other statutory provisions, be obtained 
annually. Section 1 of this act requires that “every fire insur- 
ance company, etc., applying for a certificate of authority, etc., 
shall, before obtaining such certificate”, file the prescribed bond. 
No business can be done without the annual certificate, and no 
certificate can be obtained without the bond. It necessarily 
follows that the bond must be given whenever application is 
made for a certificate. The condition of the bond corresponds. 
It is that the company will pay all its lawful obligations, etc.; 
which plainly contemplates the accrual of liabilities which the 
company becomes bound to pay, and it is for this the bond is 
security. The obligation therefore is one to pay those sums for 
which the company becomes liable during the year covered by 
the bond; and for this reason, annual but not cumulative bonds 
are required. A good reason for this is the fact that the amount 
of insurance done by companies is liable to increase or diminish 
from year to year, and the amount of the security intended by 
this bond would correspondingly vary. The requirement of an 
annual bond preserves the proportion between the volume ot 
the business and the security. Indeed, the contention, which we 
have sustained, that sections 1 and 3 relate to one and the same 
bond, necessitates this construction, for the bond referred to in 
section 3 is to be filed during the calendar year in which the 
business is done, and therefore business cannot be done in one 
year under a bond given for another year. 

The relator, however, tendered and is still ready to file a new 
bond such as we hold it was bound to give, and the contention 
just discussed is therefore not made essential to the remedy 
sought. We observe that the condition of the bond thus ten- 
dered is worded as in the third section of the statute. This we 
think is proper. From the construction that sections 1 and 3 
refer to the same bond, the conclusion results that but one con- 
dition was in view, which is ascertained by taking all the lan- 
guage together. Indeed the language added by section 3 to the 
condition might be implied in that of section 1, since it is the do- 
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ing of insurance business that is regulated, and not all the affairs 
and obligations of insurance companies, such as the payment of 
salaries, rents, and other expenses or debts incurred. We are 
thoroughly satisfied that the purpose of this statute was only 
to require a bond as its caption states, to secure the payment of 
liabilities accruing on contracts of insurance, including that 
created by the act itself for the cost of reinsurance, which pur- 
pose is effected by the provisions of all the three sections relat- 
ing to that one bond. 

The relator is entitled to the relief sought upon filing the bond 
mentioned in paragraph 6 of the petition. Respondent was right 
in any view in declining to accept a bond containing provisions 
and stipulations other than those prescribed by the statute. 

Writ awarded. 

On Motion for Rehearing. 

In his motion for rehearing respondent asks for further ex- 
pression as to the character of the bond to be filed by relator 
and as to the time at which it is to be filed. 

We think the difficulty in determining such questions will be 
overcome by keeping in mind and following what we have al- 
ready decided—that only one bond is required, and that the sev- 
eral statutory provisions in question relate to it. The bond must, 
of course, comply with section 1 and contain the clause relating 
to reinsurance. The language of that section, expressing the 
condition to “pay all its lawful obligations to citizens of this 
state”, unexplained by anything else in the statute and taken 
literally, might be held to require payment of all other obliga- 
tions to such citizens, as well as those arising out of policies or 
contracts issued by the company. But section 3 also states this 
part of the condition, adding words to those contained in section 
1, and should, we think, be taken as explanatory, and’not con- 
tradictory, of the latter. Thus viewed, the added words of sec- 
tion 3 serve further to define the kinds of obligations meant by 
section 1. It follows that a bond containing everything else re- 
quired by the statute and expressing the condition in the lan- 
guage of either section is sufficient, since both sections, in this 
particular, provide for the same thing, and the language of sec- 
tion 3, explaining that of section 1, would prevent a condition 
expressed in the language of the latter from being more oner- 
ous than required. 

The further trouble experienced seems to arise out of the 
language of section 3, which prohibits the issuing of policies un- 
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til the bond shall have been filed “during the calendar year” of 
such issuance. Our holding was that the bond is only required 
by the statute to be filed before the issuance of the certificate of 
authority, as a prerequisite thereto. The difficulty suggested, 
as we understand it, is that the certificate is not issued on the 
1st of January and does not correspond in duration with the 
calendar year. We understand that this had merely been a mat- 
ter of practice with the department prior to 1909; but another 
statute was passed in that year under which certificates are issued 
on or about the 1st of March and continue in force until the 
same date in the next year. Hence it is urged that there is an 
interval between the 1st of January and the 1st of March which 
is covered by the certificate of authority, but during which the 
issuance of policies by the company would not be preceded by a 
bond “filed during the calendar year” of such issuance, as pro- 
vided in section 3. This may be literally true; but we think it 
should be apparent that this statute, like very many others, can- 
not be taken literally at every point without running it into ab- 
surdities. It has an obvious and simple purpose to accomplish, 
and apparent inconsistencies and incongruities in its minor pro- 
visions should be so explained as to bring them into harmony 
with other provisions and with that purpose, which is merely to 
require a bond to secure the payment of obligations on insur- 
ance policies and contracts as a condition precedent to doing 
such business in this state. As the certificate is the evidence 
of authority, the prescribing of the bond as a prerequisite there- 
of accomplishes the purpose to make the bond such a condition 
precedent. 

As we said in our original opinion, the words “during the cal- 
endar year” were probably used because it was assumed that the 
certificate, in connection with which the bond was to be given, 
ran during the calendar year, and that the bond would corre- 
spond. But.are the provisions of section 1, in which the purpose 
of the law is clearly expressed, and which we have construed in 
accordance with respondent’s contention, to require a new bond 
whenever an annual certificate is to be issued, to be subordinated 
entirely to those few words of section 3? Clearly not. But one 
bond is required, and it takes effect contemporaneously with 
the taking effect of the certificate to obtain which it is given, and 
continues effective during the life of that certificate, covering 
the entire year for which the latter is issued. This is the scheme 
of the statute as reflected in section 1. Section 3 is intended, 
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not to alter, but to help out, that scheme, and should be ac- 
cordingly construed and applied. Nothing more is needed to 
bring the provisions into harmony and carry out fully the object 
in view than to understand that by “calendar year” the year dur- 
ing which the certificate of authority is to operate was intended, 
and that those words were used because it was supposed that the 
certificate ran with the calendar vear. This construction is 
amply justified by a comparison of the different provisions. 
Motion overruled. 


COURT OF APPEALS OF CALIFORNIA. 


First DIstTRIcT. 


AMERICAN CAN CO. 
vs. 


AGRICULTURAL INS. CO. or WaTErTOWN, N. Y. 
(Crv. 624.) 


PAROL CONTRACT—VALIDITY. 
A parol contract of insurance is valid and enforceable. 
[For other cases, see Insurance, Cent.- Dig. § 204; Dec. Dig. § 131.] 


PAROL CONTRACT—SUFFICIENCY OF EVIDENCE. 

The proof of an oral contract of insurance must clearly show that a con- 
tract was actually entered into, that each of the parties understood 
it in the same light, and that it related to the same subject-matter. 


[For other cases, see Insurance, Cent. Dig. § 1709; Dec. Dig. § 665.] 


PAROL CONTRACT OF INSURANCE—EVIDENCE. 
Evidence held not to establish a parol contract of fire insurance. 
[For other cases, see Insurance, Cent. Dig. § 1709; Dec. Dig. § 663.] 


On Rehearing. 


CONTRACT OF INSURANCE—EVIDENCE. | 


On the issue of the existence of a parol contract of fire insurance in 
renewal of a prior written contract of insurance, the testimony that 
insurers customarily sent out expiration notices, and, that if a policy 
was to be dropped, they marked it on the expiration notice, did not 
justify a finding that an insurer sent to insured a request for the 
renewal of the insurance, and that the renewal slip delivered by 
insured was an acceptance of the request so as to create a contract 
of insurance, especially in view of the evidence that insurer usually 
went around for renewals a week or ten days before a policy ex- 
pired, and that if insurer would not renew the insurance because the 
line was full it would place the risk with some other insurer. 


|For other cases, see Insurance, Cent. Dig. § 1709; Dec. Dig. § 665.] 


% Decision rendered, Dec. 8, 1909. On rehearing, Jan. 7,1910° Rehearing denied by Su- 
preme Court, Feb. 5, 1910. 106 Pac. Rep. 720. 
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Appeal from Superior Court, City and County of San Fran- 
cisco; Frank J. Murasky, Judge. 

Action by the American Can Company against the Agricul- 
tural Insurance Company of Watertown, N. Y. From a judg- 
ment for plaintiff, defendant appeals. Reversed. 


GoopFELLow & EELLS and T. C. Coocan, for Appellant. 
CHICKERING & GreEcory, for Respondent. 


CoopER, P. J. 

This appeal is from a judgment in favor of plaintiff upon an 
alleged parol contract of insurance. On April 1, 1905, the de- 
fendant executed its written contract, by the terms of which it 
insured plaintiff against loss by fire not to exceed $3,000 from 
April 18, 1905, at noon, until April 18, 1906, at noon, on cer- 
tain personal property situate on certain described premises 
belonging to plaintiff. The property of plaintiff was not de- 
stroyed until about 10 o’clock p. m. in the great fire of April 18, 
1906, and the plaintiff does not claim that defendant is liable 
under the terms of the written policy which expired at noon on 
said day. It is alleged and claimed by plaintiff, however, that 
the defendant orally agreed on the 17th day of April, 1906, to 
insure, and it orally insured, the said property. In plaintiff’s 
brief it is said: “The essential and ultimate fact is that on April 
17, 1906, an agreement was entered into effecting a contract of 
insurance.” The court found in this regard: “That on April 
17, 1906, the firm of Watson, Taylor & Sperry, acting as agents 
for the plaintiff, American Can Company, notified defendant 
that plaintiff desired to renew its said policy of insurance, and 
served upon the defendant a written notification to that effect, 
and thereupon defendant agreed to said renewal, and promised 
to execute a new policy of insurance which would embody the 
contract of insurance then and there entered into.” It is also 
found that the plaintiff, within the time required by the policy, 
made out and delivered to the defendant proofs of loss duly veri- 
fied, and that it has “performed all the conditions upon its part 
required to be performed by said contract of insurance, and that 
prior to the commencement of this action more than sixty days 
elapsed since said proof of loss as required by said contract of 
insurance was delivered to defendant by plaintiff”. 

A parol contract of insurance may be made and is enforceable ; 
but as such contracts are rarely made, and are not made in the 


usual and ordinary course of business, the proof of such oral 
VoL, XXXIX.—33, 
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contract must be clear and convincing. In fact it is the uni- 
versal custom of insurance companies to issue written policies, 
with full and minute specifications as to their liability and the ex- 
ceptions that would make the policy void. ‘The preliminaries, 
as in contracts for the sale of real estate, are usually only nego- 
tiations which are afterward merged into the written contract. 
Hence it is at once apparent, even to the layman, that in the 
somewhat unusual claim that an oral contract of insurance was 
entered into, the only safe and sound rule is to require the proof 
to be clear and convincing to the effect that the contract was 
actually entered into, that each party understood it in the same 
light, and in regard to the same subject-matter. Kerr on Insur- 
ance, 52, § 33; Eng. & Am. Ency. of Law, vol. 13, p. 221; 
Cleveland Oil & Paint Mfg. Co. vs. Norwich Union Fire Ins. 
Co., 34 Ore. 228, 55 Pac. 435. 

The only evidence in support of plaintiff's claim is that the 
witness Roy, who testified that he was at the times mentioned 
the chief clerk of Watson, Taylor & Sperry, who were and had 
been for some time the insurance brokers for the plaintiff; that 
Edward Brown & Sons were the agents of defendant, and Fred 
Brown was the clerk of Edward Brown & Sons, with authority 
to accept business and issue covering notes, but not to make 
out or sign policies; that on the 17th day of April, 1906, he pre- 
pared slips for the renewal of the said policy which was to ex- 
pire at noon on the following day, and also of two other policies 
in companies for which said Brown & Sons were agents—one 
in the Globe & Rutger’s and one in the Delaware. There were 
nine of these slips, three for each intended policy, and the slips 
contained in effect a description of the risk and were prepared 
with a view of being pasted on the printed policies instead of 
filling up the blank space in the policy by writing; that usually 
he went around with such slips to the office of the company at 
any time within a week or ten days before a policy would ex- 
pire; that in many cases they did not have time to prepare slips, 
and then they would go out and get a covering note and send 
the slips in in a few days afterward. The language of the wit- 
ness as to what then took place is as follows: “I had those slips 
prepared. After I got ready to go home, about twenty minutes 
past five or hali-past five, I stepped into Edward Brown & Sons’ 
office on California Street. They had a regular insurance office. 
So I stepped in behind the counter, as in fact I was accustomed 
to do, and Mr. Brown here (pointing to a person in the court- 
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room) was at his desk putting his things away, that is, Mr. Fred 
Brown; he had charge of the city department; so I said: 
‘Here, Fred, are some renewals for you’, and Fred says: ‘All 
right.’ As I turned around and went out I think he put them 
in a drawer of his desk. This was about all that was said about 
it.’ In cross-examination the witness testified: “I went in 
there late in the afternoon and was in a hurry. I rushed right 
into the office and threw these slips down. There were three 
for each company—nine papers. I just slapped them down one 
on top of the other on his desk and said: ‘Fred, here are some 
renewals for you.’ He said: ‘All right.’ Then I went right out. 
It was after business hours at that time and he was just closing 
up. I think he picked them up in his hand and put them in a 
drawer; don’t think he took time to read them. I just turned 
around—I went in there in a hurry—I turned around and went 
out, and I had the impression that he just opened his drawer 
and put them in like he did before. Q. He did not take time to 
read and look over nine slips of paper? A. No, sir.” 

It is quite evident that these slips were only applications for 
the renewal of the three policies described therein. The answer 
of Fred Brown “All right’’ did not mean anything more than that 
he would take the matter up in due course. He did not even 
know what policies were referred to in the slips. He had the 
right to suppose that it would be sufficient if he looked into the 
matter during business hours of the next day, as it was the 
custom to bring such applications in a week or ten days before 
the policy would expire. He had no authority to issue policies 
but only to receive applications. No application was made to 
him ior a covering note and no such note was issued. The name 
of the plaintiff was not even mentioned, the rate of insurance, 
the time of payment of the premium, the property to be insured, 
were not either of them mentioned. Of course when the slips 
would come in the ordinary course of business to be examined 
it would be seen that there was among them an application for 
a new policy of insurance upon the property of plaintiff; but it 
does not follow that the defendant then and there orally agreed 
to insure the plaintiff's property or to renew the insurance there- 
on. No policy was ever issued and no covering note taken. 

A contract is an agreement to do or not to do a particular 
thing. -It must be by consent, which is free, mutual, and com- 
municated by each to the other. The consent is not mutual un- 
less the parties all agree upon the same thing in the same sense, 
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and unless they do so agree there is no contract. How can it be 
said that the defendant agreed to issue a policy to plaintiff when 
the name of plaintiff was not even mentioned nor in any way 
communicated to defendant in the oral conversation? How can 
it be said that defendant agreed to issue a policy covering cer- 
tain property when no reference was made in the conversation 
to any property? It could as well be said that if the applications, 
instead of being for renewals, had been for new policies from 
new customers, putting the applications in the desk and the 
answer being “All right’ was an oral agreement to insure. It 
was not incumbent on defendant because it made a contract of 
insurance which would expire on April 18, 1906, to make an- 
other similar contract for another year, and Roy knew this, for 
in his testimony he said: “In case it should happen when we 
made applications to them, either for original insurance or for 
renewals or for reinsurance, and thev could not do the business 
because the line of the company was full, in such case we would 
place the risk with some other company.” 

This case is similar to Taylor vs. Phoenix Ins. Co., 47 Wis., 
365, 2 N. W. 559, with the exception that the oral contract in 
this case is not near so clearly made out as it was in that case 
and there the court said: ‘We fail to find in the above testi- 
mony satisfactory evidence of the renewal of the policy in pre- 
senti. The purport of the conversation on the subject between 
the plaintiff and Mr. Dean was that the policy shouldbe renewed 
thereafter, not that it was then renewed. The plaintiff said to 
the agent that he wanted it renewed, and desired that it should 
be renewed before he left home. The agent assented. They 
then agreed upon the premium to be paid therefor. The agent 
said that there was nothing more for the plaintiff to do, but that 
he (the agent) had the description of the property to be insured 
in his office and promised to attend to the matter of the renewal. 
The plaintiff then directed the agent to renew the old policy the 
same as it was before, in the same company, for the same 
amount, and the agent promised to do so. That is all there is 
of the alleged parol contract of renewal. It seems to us that 
the whole conversation pointed unmistakably to some further 
act to be done to renew the policy, to renew in futuro, else why 
the talk about the agent having the description in his office and 
his promise to attend to the business, and why the closing 
direction to the agent to renew the old policy in the same com- 
pany and for the same amount? And if the policy was then and 
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there renewed the description ceased to be material and the 
promise was superfluous, as was also the final direction to the 
agent to renew. Indeed both the promise and direction tend 
strongly to prove —if they do not prove conclusively — that 
neither of the parties intended a renewal in presenti, or sup- 
posed that they had made any contract than an executory oral 
contract that the company should renew the policy and the 
plaintiff should pay the premium at some early future time. 
There is no evidence whatever inconsistent with the hypothesis 
that the agent was to make a certificate of renewal, and the 
plaintiff was to pay the premium, as conditions precedent to 
the renewal, or to show that the parties intended to contract out 
of the usual course of the business of insurance.” See, further, 
Idaho Forwarding Co. vs. Firemen’s Fund Ins. Co., 8 Utah, 41, 
29 Pac. 826, 17 L. R. A. 586; Consumers’, etc., vs. German Ins. 
Co., 70 N. J. Law, 226, 57 Atl. 440; Whitman vs. Milwaukee 
Fire Ins. Co., 128 Wis. 124, 107 N. W. 291, 5 L. R. A. (N. S.) 
407, 116 Am. St. Rep. 25; Cleveland Oil & Paint Mfg Co. vs. 
Norwich Union Fire Ins. Co., 34 Ore. 228, 55 Pac. 435; William 
Dinning vs. Phoenix Ins. Co., 68 Ill. 414. 

The case of Gold vs. Sun Ins. Co., 73 Cal. 217, 14 Pac. 786, 
does not aid the plaintiff. That was an action to recover dam- 
ages for failure to comply with an oral contract to issue a fire 
insurance policv. A demurrer to the complaint was overruled 
in the lower court, and the defendant failed to answer. There- 
fore the only question for the Supreme Court to pass upon was 
as to whether or not the facts stated in the complaint were suf- 
ficient to entitle the plaintiff to relief. The court held that the 
complaint was sufficient; that it stated the date, the amount of 
the original policy and the property which was insured; that 
the insurance company received a valuable consideration, and 
promised to renew the policy, and in consequence of such prom- 
ise and such agreement the plaintiff had failed to procure other 
insurance upon the property; that at the time he suffered the 
loss he was under the belief that the defendant had complied 
with its contract and issued to it a policy of insurance as it had 
agreed to do. In that case there was no uncertainty about the 
time of the contract, or the parties, or the property to which it 
referred. 

We conclude that the finding is not supported by the evidence, 
and the judgment and order are reversed. 

We concur: Hall, J.; Kerrigan, J. 
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On Rehearing. 


PER CURIAM. 

On petition for rehearing the respondent calls our attention 
to the fact that in the opinion the court failed to refer to the 
first and primary ground upon which the respondent relied in 
support of the judgment of the trial court, that “prior to the 
expiration of the previous insurance the defendant company had 
sent to the plaintiff a notice that this policy would expire, and 
that it was the custom between the companies to make annota- 
tion upon such notice if the policy was to be dropped; that no 
such annotation notice was placed upon the expiry notice sent 
out in this case”. The only testimony relied upon in support of 
such proposition is that of the witness Roy, who testified that 
the companies always send out expiration notices, and if the 
policy was to be dropped they mark it on the expiration notice ; 
that he thought it was customary to do so; he could not say 
that such notice was sent in this particular case. 


This testimony is not sufficient to support a finding, even if 
there had been such finding, to the effect that the company sent 
to the respondent a request for the renewal of the insurance, 
and that the renewal slip delivered was an acceptance of such 
request. Particularly is this so when the evidence referred to is 
considered in connection with the evidence of the same witness, 
that his company usually went around for renewals a week or ten 
days before a policy would expire; and that if the company 
would not renew the insurance because the line was full, they 
would place the risk with some other company. 

We know that in this particular case the request claimed to 
be a renewal request was not delivered until the close of business 
hours the day before the policy expired, and therefore Roy had 
not followed his usual custom of going around a week or ten 
days before the policy expired to request a renewal. We can- 
not hold that because the witness Roy thought that it was cus- 
tomary for the companies to send out renewal notices, that this 
particular company in this particular case did send to this plain- 
tiff a renewal notice. Proof of usage or custom is admissible 
only as an aid or instrument tending to aid interpretation. In 
fact in this case the complaint alleged, and the court found, that 
plaintiff notified defendant of its desire to renew, and the defend- 
ant agreed and promised to renew the policy. This appears to 
have been the theory upon which the case was tried. There is 
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no allegation and no finding as to defendant’s requesting and 
plaintiff agreeing to a renewal. 
Rehearing denied. 


SUPREME COURT OF GEORGIA. 


ATHENS MUT. INS. CO. 
v8. 


O’KEEFE Et AL.* 


wae Sad CONDITION BY AGENT—LIABILITY OF IN- 
SUR 

Where a po insurance policy, insuring a house, contains the stipulation 
that it shall be void “if the interest of the insured be other than 
unconditional and sole ownership” and the agent of the insurance 
company issues and delivers the policy with knowledge of the ex- 
istence of a bond for title to the premises on which the house is 
situated, executed by the insured to another person, the policy, in 
so far as it relates to this matter, is binding upon the insurer. Clay 
vs. Phoenix Ins. Co., 97 Ga. 44, 25 S. E. 417; Phenix Ins. Co. vs. 
Searles, 100 Ga. 97, 27 S. E. 779; Johnson vs. A&tna Ins. Co., 123 
Ga. 404, 51 S. E. 339, 107 Am. St. Rep. 92. 


[For other cases, see Insurance, Cent. Dig. § 1031; Dec. Dig. § 389.] 


WARRANTIES—BREACH—ISSUE OF POLICY BY AGENT 
WITH KNOWLEDGE. 

Assuming that, as a general rule, a statement in such a policy to the 
effect that the building insured is occupied by tenants of the in- 
sured is a warranty, yet the fact that a person in actual possession 
of the same when the policy is issued is not a tenant of the insured 
will not render the policy void, if the agent of the insurer issues and 
delivers the policy, knowing that such person is in possession of 
the property and claims to be the owner thereof under a purchase 
from the insured. 


[For other cases, see Insurance, Cent. Dig. § 1028; Dec. Dig. § 380.] 


WAIVER OF CONDITIONS BY AGENT—LIABILITY OF IN- 
SURER. 


Where the agent of the insurer issued and delivered a policy, insuring 
the property for one year, with knowledge that the insured had 
given a bond ior title thereto to one person, and that another person 
was in actual possession of the premises and claiming title thereto 
under a purchase from the insured, and such agent, when this policy 
was about to expire, without solicitation from the insured, and 
without further investigation or information as to the title or occu- 
pancy of the property, issued and delivered to the insured another 
policy, which was simply a renewal of the original one for another 
term of one year, the insurer was, so far as questions of title and 
occupancy were involved, bound by the policy, notwithstanding the 
stipulation therein as to unconditional and sole ownership by the 


* Decision rendered, Feb. 16, 1910. 66 S. E. Rep. 1093. Syllabus by the Court. 
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insured and the statement that the building was occupied by tenants 
of the insured. 

[a] This is true, although between the issuance of the original and the 
issuance of the renewal policy the insured had obtained a judgment 
against the person in possession of the premises for purchase money 
of the same, and, after conveying the same to him for the purposes 
of levy and sale, had become the purchaser thereof at the sheriff's 
sale under the execution issued from such judgment, but had not 
been placed in possession when the renewal policy was issued or at 
the time the loss occurred, as the status of the property as to own- 
ership or occupancy was not thereby so materially changed as to 
render the waivers, implied from issuing the policy with the infor- 
mation as to title and occupancy indicated in the above headnote, 
inapplicable to the real facts as to title and occupancy which ex- 
isted when the second policy was issued. 


[For other cases, see Insurance, Cent. Dig. $ 1028; Dec. Dig. § 380.] 


Error from Superior Court, Warren County; A. W. Fite, 
Judge. 

Action by John O’Keefe and others against the Athens Mu- 
tual Insurance Company. Judgment for plaintiffs, and defendan: 
brings error. Affirmed. 


T. S. MEL, for Plaintiff in Error. 
E. P. Davis and Hawes Croup, for Defendants in Error. 


FisuH, C. J. 


Judgment affirmed. All the Justices concur. 


MOORE VS. CRANDALL.* 


(Supreme Court of Iowa.) 


CONTRACT—STIPULATION AGAINST INCUMBRANCES. 

Where a fire policy provided that, if the property was or became incum- 
bered, it should be void unless otherwise agreed, the subsequent 
execution of a mortgage thereon by the owner without the com- 
pany’s consent avoided the policy. 


[For other cases, see Insurance, Cent. Dig. § 820; Dec. Dig. § 330.] 
% Decision rendered, Feb. 15,1910. 124 N. W. Rep. 812. 
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ACCIDENT. 


COURT OF APPEALS OF NEW YORK. 


STONE 
v3. 


PENN YAN, K. P. & B. RY.* 


CONTRACTS—WHAT LAW GOVERNS. 


A foreign assessment insurance company, with its home office in the 
state of its origin, issued policies there to a domestic corporation 
on applications sent by mail to the home office by the treasurer of 
the domestic corporation, either from his home in a sister state or 
from New York. The policies were sent by mail, either to the cor- 
poration in New York or to its treasurer in the sister state and were 
retained. Held, that the contracts were contracts of the state oi 
the origin of insurer, and, if valid there, they were valid in New 
York, in the absence of any statute on the subject. 


[For other cases, see Insurance, Cent. Dig. §§ 173-175; Dec. Dig. § 125.] 


rom. INSURANCE COMPANIES--“DOING BUSINESS” IN 


A foreign assessment insurance company, with its home office in the 
state of its origin, issued policies there to a domestic corporation 
on application sent by mail to the home office by the treasurer of 
the domestic corporation from his home in a sister state or from New 
York. The policies were sent by mail either to the company in New 
York or to its treasurer in the sister state and were retained. In- 
surer had neither office nor agent in New York, and it did not solicit 
business in New York. Held that, though the transaction constituted 
the doing of business in New York, insurer was not doing business 
there, within the insurance law (Laws 1892, c. 690) as amended by 
Laws 1893, c. 725, relating to foreign corporations transacting the 
business of insurance or within General Corporation Law (Consol. 
Laws, c. 23), § 15, denying a foreign corporation not having its cer- 
tificate of regularity the right to sue in New York. 


{For other cases, see Insurance, Cent. Dig. $ 17; Dec. Dig. § 16.] 


FOREIGN INSURANCE COMPANY—ASSESSMENTS—ACTION 
BY RECEIVER. 


A receiver of a foreign insurance company, not qualified to transact busi- 
ness in New York and not in the state transacting business nor 
procuring policies issued to a domestic corporation by reason of 
solicitation in New York, may sue in the courts of New York to 
enforce an assessment ordered against the domestic corporation by 
a foreign court having jurisdiction of insolvency proceedings against 
insurer; the policy of the state not being contravened by admitting 
the receiver to sue. 


{For other cases, see Insurance, Cent. Dig. § 33; Dec. Dig. § 26.] 


Appeal from Supreme Court, Appellate Division, Fourth De- 
partment. 


* Decision rendered, Jan. 18,1910. 90 N.E. Rep. 843. 
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Action by Theodore W. Stone, as receiver of the Electric Mu- 
tual Casualty Association of Philadelphia, against the Penn Yan, 
Keuka Park & Branchport Railway. From a judgment of the 
Appellate Division (125 App. Div. 94, 109 N. Y. Supp. 374) af- 
firming a judgment for plaintiff, defendant appeals. Affirmed. 

The action was brought by the plaintiff, as receiver of the 
Electric Mutual Casualty Association of Philadelphia, a corpo- 
ration organized under the laws of the state of Pennsylvania, 
having its principal office in the city of Philadelphia, to recover 
the amount unpaid of a premium on an insurance policy and the 
unpaid assessments upon policies of insurance issued by the as- 
sociation to the defendant. The defendant is a domestic corpo- 
ration, operating an electric railway between the villages of 
Penn Yan and Branchport, in this state. The policies indemni- 
fied the defendant against legal liability for accidents occurring 
upon its railway, and they were issued under the following cir- 
cumstances: The defendant’s treasurer resided in the state of 
Massachusetts and the application for the first of the policies 
came from him, at Penn Yan, in August, 1897, to the home 
office of the association, in Philadelphia; which thereupon is- 
sued and sent the first policy. The application for the two sub- 
sequent policies, issued in September, 1898, and in September, 
1899, were sent by the defendant’s treasurer from. his residence 
in Massachusetts, and the association transmitted the policies 
applied for to that place. The transactions between the assured 
and the insurer were conducted through the postoffices. The de- 
fendant retained the policies transmitted by the insurer; but, 
at the time of the appointment of the plaintiff as receiver, it 
had not paid all of the face premium due on the last policy. In 
May, 1900, the insurer was adjudged by the court in Pennsyl- 
vania to be insolvent. The plaintiff was duly appointed receiver 
thereof, and he duly qualified, and has been acting, as such re- 
ceiver. The proceedings adjudging the insolvency of the asso- 
ciation and the appointment of the plaintiff as receiver were 
regular, according to the laws and practice of the state of Penn- 
sylvania. The receiver, among other things, was directed to 
take charge of the estate and effects of the insolvent association 
and to collect the debts and property belonging to it. 

Each of the policies issued provided, among other things, that 
the rate upon which the premium thereon was based was to be 
3 per cent of the gross traffic receipts of the defendant, and, “if 
the fixed premium rate charged by said association shall be in- 
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sufficient to pay losses, the directors may charge a pro rata 
additional sum to make up said deficiency, but in no event shall 
the total amount of premium and liability exceed 5 per centum 
of the gross traffic receipts of the assured”. In July, 1903, the 
court in Pennsylvania ordered and decreed that an assessment 
be levied upon all members, including the defendant, who held 
assessable policies in the association and an assessment of 2 
per cent was levied upon the gross traffic receipts, under the 
three policies issued to the defendant; which amounted, in the 
aggregate, to $1,139.33. Notice of the assessments was duly 
served by the plaintiff upon the defendant, and, the demand for 
their payment and of the unpaid balance of the premium on the 
last policy not having been complied with, the receiver com- 
menced this action to recover their amounts. 

In addition to the foregoing facts found hy the referee, before 
whom the trial was had, it was also found as a fact that the as- 
sociation, of which the plaintiff is the receiver, had never com- 
plied with any of the requirements of the statutes of the state of 
New York, obligatory upon insurance companies of other 
states seeking to transact business in this state. The referee di- 
rected judgment in favor of the plaintiff for the sum demanded, 
and the judgment entered in accordance with his direction has 
been affirmed by the Appellate Division in the Fourth Depart- 
ment by the unanimous vote of the justices. The defendant has 
further appealed to this court. 


CHARLES A. HAWLEY, for Appellant. 
THomas Carmopy, for Respondent. 


Gray, J. (after stating the facts as above). 

As the case comes up to this court, all questions of fact are 
conclusively settled by the action of the courts below. We are 
not concerned with any questions which relate to the manner 
of the application for, and of the issuance of, the policies of 
insurance; or to the subsequent adjudication of the insolvency 
of the insurer, the Electric Mutual Casualty Association, a cor- 
poration organized under the laws of the state of Pennsylvania, 
for the purpose of carrying on the business of accident insur- 
ance and of insuring its members on the mutual assessment 
plan; or to the appointment of the plaintiff as receiver, in pro- 
ceedings instituted by the Attorney General of the state of 
Pennsylvania, in the Court of Common Pleas of Dauphin 
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County, in that state, which were regular according to the laws 
and practice of that state; or to the decree ordering and levy- 
ing an assessment upon all members, including this appellant. 
holding assessable policies. The defendant, notwithstanding it 
was not a party before the Pennsylvania Court, was bound by 
the proceedings there had, which resulted in the order for an 
assessment, so far as the necessity for making it was determined. 
The directors might have made it, and the court, having assumed 
the charge of the assets and affairs of the corporation, could ex- 
ercise their office in that respect. The decree, however, subject 
to direct attack, was not subject to collateral attack. Great 
Western Telegraph Co. vs. Purdy, 162 U. S. 329, 336, 16 Sup. 
Ct. 810, 40 L. Ed. 986; Howarth vs. Angle, 162 N. Y. 179, 186, 
56 N. E. 489, 47 L. R. A. 725; Hammond vs. Knox, 125 App. 
Div. 9, 109 N. Y. Supp. 367, affirmed 194 N. Y. 555, 87 N. E. 
1120. In this suit by the receiver to recover the amount of the 
assessments upon the policies held by the appellant, while the 
decree of the foreign court is not open to attack, as to the mat- 
ters determined thereby, the iatter was not debarred from plead- 
ing, or showing, that it was not liable upon its contract ; whether 
by reason of payment, or of release, or of the running of the 
statute of limitations, or of any other legal defense. The de- 
cree of the foreign court was in rem, not in personam, and the 
receiver's action must rest upon the theory that, an assessment 
having been validly made, the appellant was liable upon its 
agreement in the contract of insurance. To this claim the ap- 
pellant could interpose any defense which established the cessa- 
tion of its liability, or its nonenforceability. The appellant 
pleaded in defense the incapacity of the association to issue the 
particular policies, by reason of its having failed to comply with 
certain requirements of the insurance law of this state, obligatory 
upon foreign corporations transacting the business of insurance 
here, and other defenses, denying the capacity of the plaintiff to 
maintain the action, and setting up the bar of the statute of limi- 
tations. No evidence, however, was offered on its part, and 
the case was submitted to the trial court upon sufficient proof 
by the plaintiff; consisting in the records of the Pennsylvania 
court, in the Pennsylvania statutes, in stipulations as to certain 
facts and in admissions of the defendant bearing upon plaintiff's 
case. The case must be considered as made upon the decrees of 
the foreign court, having jurisdiction to make them, in proceed- 
ings regularly had under the laws of the state, which established 
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the insolvency, the custody by the court, through the appoint- 
ment of its receiver, and the necessity for an assessment upon 
the policies held by members of this mutual association, in order 
to discharge its liabilities, and upon the appellant’s agreement 
in the contract with the insurer. 

The first important question for our consideration upon this 
appeal is whether these policies of insurance represented con- 
tracts of the parties made in the state of Pennsylvania or in this 
state. The referee does not find upon this subject, otherwise 
than by a statement of the facts showing how they came to be 
issued. According to them, written applications for the poli- 
cies were mailed by the treasurer of the appellant to the associa- 
tion at its office in Philadelphia; one from Penn Yan, in the 
state of New York, and two trom Worcester, in the state of 
Massachusetts, the latter being the place of his residence. 
Policies were issued thereupon by the association, which were 
mailed to the appellant, addressed to the places from which the 
applications had been forwarded. They were retained by the 
assured and remained in force during the periods specified in 
each policy. I think it to be clear that the contracts for insur- 
ance were made in the state of Pennsylvania, for it was there 
that the applications were received and acted upon. It was there 
that the policies were executed and issued. Upon being mailed 
to the appellant, they became effective, and, having been re- 
tained by the assured, there is of course no question of its accept- 
ance of their terms and conditions. If Pennsylvania contracts, 
no question is raised as to their validity there, and, if valid there, 
then they are valid everywhere. There is no statute of this 
state which forbids its citizens from entering into contracts with 
foreign corporations, and any law to such effect would be oi 
doubtful validity, within the provisions of the Fourteenth 
Amendment of the Federal Constitution. See Allgeyer vs. 
Louisiana, 165 U. S. 578, 591, 17 Sup. Ct. 427, 41 L. Ed. 8382. 
Nor is there any such law restricting the corporations of the 
state. It is objected, however, that, assuming the validity of 
these contracts for insurance, nevertheless, because of the pro- 
visions of our insurance law, they are unenforceable in this state. 
The insurance law of this state provides that “no corporation 
* * * shall transact the business of insurance within this state 
without the certificate of the Superintendent of Insurance, certi- 
fying * * * that such corporation * * * has complied 
with all the requirements of law to be observed by such corpora- 
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tion, * * * and that such corporation is authorized to trans- 
act the business of insurance specified therein in this state’, 
Laws 1892, c. 690, § 9, as amended by Laws 1893, c. 725, § 1. 
This prohibition is made specially applicable to foreign corpo- 
rations by sections 29 and 30. There can be no question as to 
the power of the state to enact the prohibition and to impose 
any restrictions upon the operations of foreign corporations 
within its borders. By the comity existing between the states, 
corporations are permitted to do business in other states than 
their own; but their operations must be subject to such laws of 
the foreign state as are made applicable. See Bank of Augusta 
vs. Earle, 13 Pet. 519, 588, 10 L. Ed. 274; Hooper vs. California, 
155 U. S. 648, 15 Sup. Ct. 207, 39 L. Ed. 297; Allgeyer vs. 
Louisiana, 165 U. S. 578, 17 Sup. Ct. 427, 41 L. Ed. 8382; Bard 
vs. Poole, 12 N. Y. 495, 505; Penn Collieries Co. vs. McKeever, 
183 N. Y. 98, 102, 75 N. E. 935, 2 L. R. A. (N. S.) 127. Doubt- 
less, if this association has brought itself within the purview of 
the insurance law, it would follow that the plaintiff would be 
unable to maintain the action, by reason of the contract being a 
prohibited insurance transaction. But that is not the case. It 
had neither office nor agency within this state; nor does it ap- 
pear to have solicited business here, or that there was any at- 
tempt to evade the operation of our law. As we have seen, 
the transaction was initiated and consummated at its home of- 
fice. If it were possible to regard the transaction as business 
done in this state, still I should say, within the principle of our 
decision in the Penn Collieries Case, supra, that the insurer was 
not transacting or doing business here, within the meaning of 
the provisions of the insurance law referred to, or of section 15 of 
the General Corporation Law (Consol. Laws, c. 23), which de- 
nies to a foreign corporation not having its certificate of regu- 
larity the right to sue here. 

If, then, these insurance contracts were validly made and en- 
forceable in the foreign state, is there any force in the objection 
that the case is not one “for the exercise of judicial comity”? I 
think not. If any policy of the state would be contravened by 
admitting the receiver to sue in our courts upon these contracts, 
the rule of comity could not be applied. But how can it be 
said that they are repugnant to any public policy? The most 
that can be argued is that the defendant had contracted for in- 
surance with a foreign insurer, which had not qualified itself for 
transacting such a business in this state. But that objection is 
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without good ground, when, as we have seen, the insurer was 
not in this state for the business of insurance and was not shown 
to be procuring it by means of solicitation, direct or indirect. 
The objection is unavailable, unless it can be made to appear that 
in permitting the enforcement of the appellant’s agreement, 
some public policy will be contravened, or that the rights of 
our citizens wili be interfered with. Subject to these qualifica- 
tions, the right of the plaintiff, as a foreign receiver, to maintain 
this action in this state, upon the principle of comity, is one which 
has long been recognized. Dayton vs. Borst, 31 N. Y. 435; 
Lowry vs. Inman, 46 N. Y. 119; Howarth vs. Angle, supra; 
Hammond vs. Knox, supra. The statement in Howarth vs. 
Angle, supra, can be repeated here, appropriately: “The plain- 
tiff does not come here seeking to remove assets from this state 
to the possible prejudice of domestic creditors, but asks that he 
be permitted to enforce against our own citizens the perform- 
ance of contracts into which they have entered in another juris- 
diction.” This case differs, in an important feature, from those 
cases, where a foreign receiver is suing to enforce not a com- 
mon-law liability, but one which is peculiar to the foreign state, 
because founded upon some local statute. What is sought to be 
enforced by this action is an agreement of the appellant. It had 
assented to a prospective liability for an assessment, when en- 
tering into the contract with the association, and the promise 
to pay it sprang therefrom. Its agreement was that, “if the 
fixed premium rate charged by said association shall be insuffi- 
cient to pay losses, the directors may charge a pro rata addi- 
tional sum, to make up said deficiency, but in no event shall the 
total amount oi premium and liability exceed 5 per centum of 
the gross traffic receipts of the assured”. The assessment, as 
fixed by the court, did not violate this agreement, and, it having 
been competently made, a liability to the receiver therefor fol- 
lowed legally; which was as well enforceable under our laws 
as under those of the state where the contract was made. In 
Mabon vs Ongley, 156 N. Y. 196, 50 N. E. 805, a case where 
the right of a foreign receiver to maintain an action for. the 
appointment here of an ancillary receiver was denied, the opin- 
ion was careful to point out that, subject to the right of do- 
mestic creditors, he could reduce to possession all the property 
of the corporation and that the courts, upon the principle of 
comity, were as open to him as to a domestic receiver. “Every 
remedy”, it was said by Judge Vann, “to gather in the assets 
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is afforded, unless it would interfere with the policy of the state, 
or impair the rights of its own citizens”. Page 201 of 156 N. Y., 
page 806 of 50 N. E. (70 Am. St. Rep. 541). In Stoddard vs. 
Lum, 159 N. Y. 265, 275, 53 N. E. 1108, 1111, 45 L. R. A. 551, 
70 Am. St. Rep. 541, it was said that “the receivers and assignees 
of individuals and corporations domiciled in another state are 
permitted, under interstate comity, to enforce the contracts of 
such individuals and corporations in the state of the debtor’s 
residence.” 


I think that the plaintiff could maintain the action here to re- 
cover the unpaid balance of the premium due and the assess- 


ments made, and, therefore, that the judgment appealed from 
should be affirmed. 


Edward T. Bartlett, Vann, Willard Bartlett, Hiscock, and 
Chase, JJ., concur. Cullen, C. J., absent. 


Judgment affirmed, with costs. 


SUPREME COURT OF VERMONT. 


BRATTLEBORO, 


MELLEN 
ve. 


UNITED STATES HEALTH & ACCIDENT INS. CO.* 


CONTRACT IN GENERAL—CONSTRUCTION—FORFEITURE. 


Forfeitures are not favored and a construction of an insurance contract 
which will result in a loss of the indemnity contracted for will not 
be adopted, except to give effect to plain requirements of the policy. 


[For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146.] 


ACCIDENT INSURANCE—NOTICE OF INJURY. 


Where an accident insurance policy provided that no claim should be 
valid unless a written notice was given to the company within twenty 
days from the date of the injury, notice may be given by another, 
even by the company’s agent, as well as by the insured, and a letter 
written by an insured party’s physician informing the company of 
his injury was sufficient notice. 

{For other cases, see Insurance, Cent. Dig. § 1324; Dec. Dig. § 537.] 


% Decision rendered, Feb. 7,1910, 75 Atl. Rep. 273. 
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ACTIONS ON siiciioeciiadaninn FOR JURY. 


In an action on an accident insurance policy, where the evidence was 
that notice was given “a itew days” after the injury, the question 
whether it was sent within twenty days was for the jury. 


For other cases, see Insurance, Cent. Dig. §§ 1747, 1766; Dec. Dig. § 
668 


ACCIDENT INSURANCE—PRELIMINARY NOTICE. 

Where the insured in an accident policy had complied with the terms of 
the policy as to notice of injury, he cannot be prejudiced by his 
gratuitous act in filling out and sending blanks furnished him by 
the company marked “preliminary notice”. 

[For other cases, see Insurance, Cent. Dig. § 1338; Dec. Dig. § 540.] 


ACCIDENT POLICY—QUESTIONS FOR JURY. 

In an action on an accident policy, held, under the evidence, that the 
question whether the company denied its liability before the time 
for filing proof of loss expired was for the jury. 


[For other cases, see Insurance, Cent. Dig. §§ 1748, 1767; Dec. Dig. § 
668. ] 


PROOF OF LOSS—WAIVER. 

Where an accident insurance company notified defendant, before the 
time for filing proofs of loss had expired, that because of his failure 
to give notice of his injury within the time required they would not 
investigate the claim or pay the indemnity, they thereby waived their 
right to proof of the injury, and plaintiff’s right cannot be affected 
by any subsequent treaty after the time for filing proof had expired, 
which resulted in the attempt to file such proofs. 


[For other cases, see Insurance, Cent. Dig. § 1391; Dec. Dig. § 559.] 


ACTIONS ON POLICY—PROOF OF LOSS—EVIDENCE. 


Where an insurance company waived its rights to require proof of loss, 
the proof actually filed was only important on the question of fraud 
and false swearing. 

{For other cases, see Insurance, Cent. Dig. §§ 1362-1365; Dec. Dig. § 
553-] 


ACTIONS ON POLICY—PROOF OF LOSS—EVIDENCE. 


The fact that the proofs of loss filed with an accident insurance company 
in some respects contradicted the statements of the nreliminary proof 
furnished by the insured was insufficient to establish fraud or false 
swearing. 


[For other cases, see Insurance, Cent. Dig. § 1724; Dec. Dig. § 665.] 
PROOF OF LOSS—WAIVER. 


Where an accident insurance company denied its liability on a policy, it 
thereby waived the right to require a report from the insured’s at- 
tending physician as called for by the policy. 


{For other cases, see Insurance, Cent. Dig. § 1391; Dec. Dig. § 559.] 


ACTIONS—LIMITATION OF RECOVERY. 

Where an accident insurance company waived its right to have proofs of 
loss filed, plaintiff was not limited in his recovery to the period of 
disability shown by the proof he did file. 

[For - cases, see Insurance, Cent. Dig. §§ 1359-1361; Dec. Dig. § 
550. 

VoL. XXXIX.—34. 
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Exceptions from Wendham County Court; Seneca Haselton, 
Judge. 

Action by Archibald Mellen against the United States Health 
& Accident Insurance Company. From a judgment for defend- 
ant, plaintiff appeals. Reversed and remanded. 


Argued before Rowell, C. J., and Munson, Watson, and Pow- 


ers, JJ. 


Grisson & WATERMAN and CupworTH & PIERCE, for Plain- 
tiff. 

JosEPH MADDEN, for Defendant. 

POWERS, J. 

This is an action to recover under an accident policy, and 
comes here on the plaintiff’s exception to the action of the court 
below in ordering a verdict for the defendant. The plaintiff's 
evidence tended to show that he suffered an accidental injury of 
the character specified in the policy on the 31st day of Decem- 
ber, 1903; that a few days later he visited Dr. John F. Butler 
for professional advice and treatment; that he then showed Dr. 
Butler his policy and asked him to notify the company, as he, 
the plaintiff, could not read or write; that thereupon the doctor 
wrote a letter to the defendant notifying it of the plaintiff’s in- 
jury, which letter was sealed, addressed, properly stamped, and 
deposited in the postoffice; that, shortly after, the plaintiff re- 
ceived from the company a blank which was admitted in evi- 
dence at the trial and called the “preliminary notice”; that this 
blank was subsequently filled out and returned to the company. 

One paragraph of the policy reads as follows: “(i) No claim 
hereunder shall be valid unless written notice is given to the 
company at Saginaw, Mich., within twenty days from date of in- 
jury or beginning of illness for which claim is to be made (notice 
given to any agent shall not constitute notice to the company): 
nor unless thereafter affirmative proof of loss [which proof must 
affirmatively establish the fact that such loss was the proximate 
result of external, violent, and accidental means as to any claim 
under paragraphs (a), (b), (c), (d), or (e)] is furnished to the com- 
pany at Saginaw, Mich., within one month from the date of 
death, loss of limb or sight, or termination of disability.” 

1. The defendant insists that the notice of injury required by 
the first clause of this paragraph was not seasonably furnished, 
and therefore the action cannot be maintained. This require- 
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ment is not to be extended by construction. Forfeitures are not 
favored, and a construction which will result in a loss of the in- 
demnity contracted for will not be adopted except to give effect 
to plain requirements of the policy. Woodman’s Acc. Ass’n vs. 
Ryers 62 Neb. 673, 87 N. W. 546, 55 L. R. A. 291, 89 Am. St. 
Rep. 777. It is apparent that the notice called for is not neces- 
sarily a formal document. It must be in writing, and it may 
safely be assumed that it should inform the company of the 
fact that the assured has received accidental injuries. It may 
as well be given by another at the assured’s request as by the 
assured himself (May, Ins. § 463), even by the company’s agent 
(Powers vs. Ins. Co., 68 Vt. 390, 35 Atl. 331). The “preliminary 
notice” received in evidence is nothing which the policy required 
to be furnished. It is an elaborate statement, not only of the 
circumstances surrounding the accident and the ndture of the 
injury, but many other facts only remotely, if at all, related to 
the matter—like the assured’s age, weight, height, habits, to 
whom he paid his last premium, and so forth. It also contains 
a surgeon’s statement covering fifteen printed questions regard- 
ing the claimant and his accident. As the case stands, the let- 
ter which Dr. Butler wrote the company was a full compliance 
with the requirement for notice, and the furnishing of the “pre- 
liminary notice” was entirely gratuitous on the part of the 
plaintiff. If this letter was of a different character than the 
plaintiff's evidence tended to show, the defendant should have 
produced it; for it seems pretty certain it was received, since 
the company promptly forwarded the “preliminary notice” as 
hereinbefore stated. 

In reaching this conclusion, we construe the statement in the 
bill of exceptions that this letter was sent by Dr. Butler “a few 
days” after the injury as meaning that it was sent within twenty 
days thereafter. But if this is unwarranted, it makes no differ- 
ence with the result, as it would be a question for the jury 
whether it was sent before or after the twenty days had run, 
and therefore could not be disposed of by the court. The plain- 
tiff, then, having complied with this requirement, was not to 
be prejudiced by his subsequent action in filling out and forward- 
ing the “preliminary notice”. By sending it, on February 9th, 
through Mr. Jenne, a local agent, he did nothing to deprive him- 
self of the benefit of Dr. Butler’s letter. 

2. On receipt of the “preliminary notice” from Mr. Jenne, 
and on February 24th, the company, through its adjuster, wrote 
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him acknowledging its receipt, and saying: ‘Under the condi- 
tions of his [plaintiff’s] policy, it is necessary that notice be 
given this company within ten days of the commencement of 
any disability for which he expects to make claim. We regret 
this is the case, and in view of his notice being late, we see no 
reason why we should entertain the claim at this time.” Again, 
on March 9th, the company in like manner wrote Mr. Jenne, 
and, after referring to the delay in the receipt of the notice, said: 
“Inasmuch as the conditions of the policy have been clearly 
violated in this case, thus giving us no opportunity to investi- 
gate the merits of the claim, we do not feel that we should be 
held liable and would thank you to advise Mr. Mellen to this 
effect.” These letters amount to a denial of liability and refusal 
to pay predicated upon the alleged failure of the assured sea- 
sonably to give notice. To be sure the letters are couched 
in polite terms; but the true meaning is as apparent as though 
it was expressed in more direct and positive language. If there 
could be any doubt about this, it would be dispelled by the com- 
pany’s letter under date of March 31st to Mr. York, their agent 
at Keene, in which reference is made to this claim and to the 
alleged iact that notice was not seasonably received, which ref- 
erence is followed by this statement, “We denied liability 
through agent Jenne on the ground that notice had not been 
given within the required time”. All of these letters were writ- 
ten during the period of the plaintiff's disability and before the 
time for filing proofs of loss had arrived. At least this is our 
understanding of the case; and here again it makes no differ- 
ence with the result, for, if we are not correct in our construc- 
tion, it was a question of fact to be determined by the jury. 

In the circumstances, this denial of liability was a waiver of 
proofs of loss. It was equivalent to saying to the plaintiff that 
the company would not pay if such proofs were furnished. 
Therefore a compliance with that provision of the policy would 
be an idle formality which the law will not require. May, Ins. 
469; Metropolitan Acc. Ass’n vs. Froiland, 161 Ill. 30, 43 N. E. 
766, 52 Am. St. Rep. 359; Ins. Co. vs. Vogel, 166 Ind. 239, 76 
N. E. 977, 3 L. R. A. (N. S.) 966, 117 Am, St. Rep. 382; Phenix 
Ins. Co. vs. Kerr, 129 Fed. 723, 64 C. C. A. 251, 66 L. R. A. 
569; Knickerbocker Life Ins. Co. vs. Pendleton, 112 U. S. 696, 
5 Sup. Ct. 314, 28 L. Ed. 866; Frost vs. Ins. Co., 77 Vt. 407, 60 
Atl. 803; 11 Dec. Dig. “Insurance”, § 559. Whether or not 
this waiver could have been retracted or recalled at any time 





Acc. ] Mellen vs. U. S. Health & Accident Ins. Co. 539 


before the period for filing proofs of loss had expired, we need 
not inquire, for there is nothing to indicate that this was at- 
tempted; it is certain that it could not be recalled after that 
period expired. By it, the rights and liabilities of the parties 
at once became fixed, and, so far at least as the plaintiff is con- 
cerned, were not affected by any subsequent treaty which re- 
sulted in an attempt to file such proofs. 

3. It follows that, so far as we are here concerned, the proofs 
actually filed are only important on the question of fraud and 
false swearing—which the defendant relied upon as one ground 
of his motion for a verdict. On this point it is enough to say 
that the mere fact that the proofs of loss in some respects con- 
tradict the statements in the “preliminary proof” is not enough, 
standing alone to establish the fact of fraud or false swearing. 
Though the statements or some of them, were false in fact, they 
may have been made in good faith. Mosley vs. Ins. Co., 55 Vt. 
142. The most that could be claimed is that these discrepancies, 
if any existed, made a question for the jury on the point referred 
to. 

4. Nor was the plaintiff required to comply with the provision 
on the back of the policy regarding a report from his attending 
physician. This requirement also was waived by the denial of lia- 
bility. Chicago, etc., R. Co. vs. Garner, 83 Ill. App. 118. 

5. The plaintiff was not necessarily limited in his recovery to 
the period of disability shown by the proofs filed. Hohn vs. 
Interstate Casualty Co., 115 Mich. 79, 72 N. W. 1105; Corkery 
vs. Ins. Co., 99 Iowa, 382, 68 N. W. 792. Therefore it did not 
affirmatively appear that the action was not within the original 
jurisdiction of the County Court. Besides, this point was not 
ground for a motion for a directed verdict. Such a motion 
recognizes the jurisdiction and asks its exercise in a particular 
way. Still further, it did not appear that the plaintiff did not 
act in good faith when he brought his action to the County 
Court. This would be necessary to oust that court of jurisdic- 
tion. Bickford vs Travelers Ins. Co., 67 Vt. 418, 32 Atl. 230; 
Drown vs. Forrest, 63 Vt. 557, 22 Atl. 612, 14 L. R. A. 80. 

Judgment reversed, and cause remanded. 
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SUPREME COURT OF KANSAS. 


DESPAIN 
v8. 


PACIFIC MUT. LIFE INS. CO. or Ca.irornia.* 


AGENTS—WAIVER OF REPRESENATIONS IN APPLICA- 
TION. 

An agent for en accident insurance corporation, who has authority to 
solicit insurance, take applications, and to countersign and issue 
policies therefor, binds the company by any waiver of any repre- 
sentation in the application which is within the ordinary scope of in- 
surance business, and not known by the assured to be outside of the 
authority granted to the agent. 


[For other cases, see Insurance, Cent. Dig. §§ 948-965; Dec. Dig. § 375.], 
AGENTS— WAIVER OF REPRESENTATIONS IN APPLICA- 
TION—PRESUMPTIONS. 


When an applicant for insurance tells such an agent facts which are 
contradictory to statements contained in the application, which ap- 
plication the agent procured the applicant to sign, knowing that he 
had not read the same, and that his attention had not been called 
to such statements, the agent may and will be presumed to have 
waived the statements in the printed application on behalf of the 
company, and the company will be presumed to have known all the 
facts communicated to such agent during the transaction and re- 
lating thereto. And this notwithstanding the application contains a 
restriction upon the authority of the agent to make such waiver; 
the applicant being ignorant of such restriction, at least until after 
the policy is issued and securities taken for the payment of the pre- 
mium, 


[For other cases, see Insurance, Dec. Dig. § 646.] 


Appeal from Court of Common Pleas, Wyandotte County; L. 
C. True, Judge. 

Action by William Despain against the Pacific Mutual Life 
Insurance Company of California. Judgment for plaintiff, and 
defendant appeals. Affirmed. 


W. H. Davis, J. C. ROSENBERGER, CLYDE TAYLor, and 
KERSEY COATS REED, for Appellant. 

T. P. ANDERSON, E. K. RosBINETT?T, and C. O. Lirrick, for 
Appellee. 

SMITH, J. 

This case has been in this court before on appeal from a 
judgment rendered on a former trial. Ins. Co. vs. Despain, 77 
Kan. 654, 95 Pac. 580. The general statement of facts may 





% Decision rendered, Feb. 12,1910. 106 Pac. Rep. 1027. Syllabus by the Court. 
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there be found. On the second trial the case was tried to a jury, 
and verdict was returned in favor of the appellee, which was 
approved by the court, and judgment accordingly rendered. 
Three assignments of error are made by the appellant, which 
are argued as one, and may briefly be stated that the appellee 
in his own evidence admitted breaches of the written warranty 
made by him in his application for insurance, and that the policy 
was therefore void. 

The appellee testified in substance, as to what transpired at 
the taking of the application, as follows: The appellee was at 
work repairing a box car on the inside, and M. R. Johnson and 
a local agent by the name of Poland got up in the door of the 
car, and told him they wanted to write up insurance for him. 
He told them he didn’t want any. There was talk back and 
forth while he kept’ on working; that one of them commenced 
to write the application. Johnson asked him if he had been 
sick or in the hospital. He replied, “Poland knows that”. He 
told them he was up there in October for a slight injury to his 
right eye, but that at this time his eye had fully recovered; that 
he was in the hospital at Topeka; that he didn’t have to go to 
the hospital, but Dr. Clopper (local doctor of the Santa Fé 
Kailroad Company where appellee was employed by the com- 
pany) told him to go there, that he could not work, and that the 
railroad company would not pay him his wages during the lost 
time unless he went to the hospital, and he went up there to 
receive his wages. He told them he had been up there for 
treatinent of that eye, and pointed it out to them; told them his 
right eye had been bruised up and bloodshot in October; that 
he was not confined to the house; that he had not had any 
medicine; that a little water was poured into his eye when he 
was at the hospital; said that they (Poland and Johnson) were 
very close together, and looked right into his face and eyes; 
that he was working all the time they were asking these ques- 
tions and when the application was being made out, and when it 
was finished they told him to take it and read it if he wanted to. 
He replied that he didn’t have time. He also testified that they 
gave him plenty of time to read the application, but he didn’t 
read it, but continued to work. 

M. R. Johnson, the agent, testified about the same matter. 
The application contained three statements purporting to be the 
statements of the appellee, which are embraced in the quotation 
marks in the questions below. Johnson is the witness testifying: 
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Q. Did you read this to him, or ask him this: “I have made 
no application for insurance against accident and sickness upon 
which I have not been notified of the action thereon, or no ap- 
plication ever made by me against accident or sickness has ever 
been declined, and no policy against accident or sickness by 
me has ever been canceled or renewal refused by this or any 
other company or association, except as herein stated”? Did 
you read that to him or state it? A. No, sir. 

©. Did you read this to him: “I have never received or been 
refused compensation for accidental injuries or sickness, except 
as herein stated”? A. No, sir. 

Q. Did you ask him whether he had received compensation 
for accidental injuries or sickness? A. No, sir. 

Q. Did you read this to him or ask him: “My habits of life 
are temperate, and I am not crippled or maimed, nor do I have 
any bodily or mental insanity, infirmity, nor am I subject to fits, 
disorders of the brain, defective hearing or vision, except as 
herein stated’? Did you read that to him? A. No, sir. 

©. Did you ask him anything about that? A. No, sir. 

©. “I have not been exposed within the last ten days to any 
infectious or contagious disease, nor have I now or during the 
past year had any local or constitutional disease, or been con- 
fined to the house by reason of any disease or illness, or had 
any medical attention, except as herein stated.” Did you read 
that to him? A. No, sir. 

©. Did you ask him anything about that? A. No, sir; I 
didn’t. 

Q. Did you read this question to him: “I have never re- 
ceived or been refused compensation for accidental injuries, ex- 
cept as herein stated”? A. No, sir. 

Q. Did you ask him anything about that? A. No, sir. 

Q. Did Mr. Despain read the application? A. I don’t believe 
he did. 

On objection this last answer was stricken out as incompetent, 
irrelevant, .and immaterial. 

Q. All that you did was to ask the questions, the answers to 
which you wrote in the application at the time? A. Yes, sir. 

Johnson also testified in substance as follows :— 

Q. Did you ask him (the appellee) his age? A. Yes, sir. 

Q. Did you ask him anything else? A. I asked him his age, 
his height, and weight, his beneficiary's name and his postoffice 
address. 
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Q. Anything else? A. That is all. 

The portions of the answers above set forth in quotation 
marks are all the material representations which are claimed to 
be false in the application, but the application contained this 
further statement: “I understand that no alteration or waiver 
of the conditions, or provisions of any policy is valid unless made 
in writing at the company’s home office and signed by the secre- 
tary or assistant secretary, and that no notice to or knowledge 
of any agent or any other person of anything not written in this 
application is to be held to effect a waiver or estoppel upon the 
company or affect the provisions of any policy.” 

The appellant claims that by reason of the statements in the 
application, which are claimed to amount to warranties, the 
policy is void, because the appellee admitted on the witness 
stand that his right eye was injured in October, and that he 
went to the hospital for treatment, although he claimed that he 
went to the hospital on the order of the local physician, and that 
it was not necessary. Also, the appellant claims that even if 
appellee made the statements to Johnson and Poland which he 
testifies he made at the time the application was taken, it did 
not constitute any notice to the company, and there was no 
waiver of the alleged warranties set forth in the application. 
The question of fact as to whether the appellee did give the 
agents the information which he testifies he did was for the jury, 
and they answered the question in favor of the appellee. The 
question of law as to whether Johnson or Poland did under the 
circumstances waive, or have authority to waive, the alleged 
warranties in the application was a question for the court. On 
this point the testimony of Poland as to his agency, and which 
is uncontradicted, shows that he was only a local agent, without 
authority to write policies. Johnson, however, testifies that his 
authority was to solicit insurance, take applications, and issue 
policies, and that he did take the application in this case and 
issue the policy. The policy itself also shows that it was coun- 
tersigned by Johnson, and there is no evidence that any general 
officer of the insurance company ever saw it; the evidence being 
that the signature of the president and secretary of the insurance 
company were stamped thereon. 

No objection to the introduction of testimony is presented by 
the appellant, but several instructions given by the court to the 
jury are alleged as error, including the refusal of the court to 
instruct the jury to return a verdict for the appellant. The 
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principal question presented is whether the agent Johnson was a 
general agent of the company, and had power to waive any of 
the warranties embraced in the application, notwithstanding the 
notice in the application that no agent had such authority, and, 
if so, whether Johnson did in fact waive the alleged warranties 
in the application by issuing the policy when he knew that the 
appellee’s attention had not been called to such warranties or 
to the restriction upon the agent’s authority, and knew that the 
appellee had not read the application containing such warranties 
and restriction. 

The policy in question is contested by the company on the 
ground of want of authority of the agent to waive any statement 
or guaranty in the application, but it was not repudiated by the 
company on the ground that it had been countersigned and is- 
sued by Johnson without authority. On the other hand, the 
answer confirms the act of Johnson in this regard: It admits 
“that it did on the 20th day of December, 1904, execute and de- 
liver unto plaintiff a certain written policy of accident insurance, 
which policy is attached to plaintiff’s petition and marked ‘Ex- 
hibit A’.””. It appears then that Johnson assumed to and did ex- 
ercise plenary powers as a general agent of the company (2 L. & 
P. 942, n. 16), and that his action in so doing was expressly rati- 
fied by the corporation, even if such power had not been pre-' 
viously conferred upon him. Johnson testified as a witness for 
appellant that he had power to solicit, take applications, and 
issue policies; also that he wrote the application, using a printed 
form, at the bettom of which and above the signature of ap- 
pellee appears this: ‘Policy dated Argentine the 20th day of 
December, 1904.” It thus appears that Johnson had authority 
to consummate the entire transaction. Such an agent may for 
any reason waive for the company any stipulation in the policy 
which the company has power to waive, and which the assured 
does not know to be outside of the authority granted to the 
agent. Ins. Co. vs. Barnes, 41 Kan. 163, 21 Pac. 165. See, also, 
American Cent. Ins. Co. vs. McLanathan, 11 Kan. 533; West- 
ern Ins. Co. vs Hogue, 41 Kan. 524, 21 Pac. 641; Ins. Co. vs. 
Munger, 49 Kan. 178, 30 Pac. 120; Ins. Co. vs. National Bank, 
58 Kan. 86, 48 Pac. 592, 62 Am. St. Rep. 601; Mutual Life Ins. 
Co. vs. Wilkinson, SO U. S. 222, 20 L. Ed. 617. Numerous au- 
thorities are cited as in opposition to this doctrine, notably 
Northern Assur. Co. vs. Building Ass'n, 183 U. S. 308, 22 Sup. 
Ct. 133, 46 L. Ed. 213. The opinion in this case by Mr. Justice 
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Shiras is exhaustive on the question of the power of fire insur- 
ance agents to waive in behalf of their companies express con- 
ditions on policies issued. The decision was rendered by a 
divided court, and shows the great contrariety of opinion in the 
numerous cases cited from other courts. So far as appears, that 
case related to the authority of the ordinary soliciting agent, 
and it was held that such agent had no such authority. The only 
propositions of law therein which appear to have any relation 
to this case are the following: “Where fire insurance policies 
contain provisions whereby agents may, by writing indorsed 
upon the policy or by writing attached thereto, express the 
company’s assent to other insurance, such limited grant of au- 
thority is the measure of the agent’s power. Where such limi- 
tation is expressed in the policy, the assured is presumed to be 
aware of such limitation. Insurance companies may waive for- 
feiture caused by nonobservance of such conditions. Where 
waiver is relied upon, the plaintiff must show that the company, 
with knowledge of the facts that occasioned the forfeiture, dis- 
pensed with the observance of the condition. Where the waiver 
relied on is the act of an agent, it must be shown either that the 
agent had express authority from the company, to make the 
waiver, or that the company, subsequently, with knowledge of 
the facts, ratified the action of the agent.” 

It will be observed that it is held that the company by an 
authorized agent may waive such conditions in a policy. Indeed, 
there seems to be no conflict in the authorities as to the power 
of a corporation to waive any condition in a written contract as 
fully and freely as may an individual. Probably the president, 
secretary, or general manager of such a corporation, as the 
general executive agent thereof, would be presumed without 
prooi to have authority to make such a waiver, but as to the 
ordinary soliciting agent, at least this decision throws the bur- 
den of proving authority to make the waiver upon the assured, 
or others asserting such waiver. Whatever may be the law in 
other jurisdictions, it is the settled law of this state, as we have 
seen, that an agent who has authority to consummate the entire 
transaction is presumed to have authority to make any waiver 
within the ordinary scope of insurance business which is not 
known by the assured to be outside of the authority of the agent. 

But it is said the assured should have known the limitation. 
upon the agent’s authority especially after he had received his 
policy with a copy of the application attached, and that he 
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skould then have notified the company of the facts. It is a well- 
recognized principle of law that a corporation is presumed to 
know all that comes to the knowledge of its agents during the 
pendency of a transaction and relating thereto, which trans- 
action the agent is authorized to consummate. Greer vs. Hig- 
gins, 8 Kan. 519; Ayres vs. Probasco, 14 Kan. 175; Nicklisson 
vs. Holman, 17 Kan. 22; Roach vs. Karr, 18 Kan. 529, 26 Am. 
Rep. 788; Ely vs. Pingry, 56 Kan. 17, 42 Pac. 330. Appellee 
had a right, after he received his policy, to presume that the 
company knew whatever had been communicated to Johnson 
before the policy was issued. And if, as he testified, the facts 
contradictory to certain statements in the application had been 
communicated by him to the agent, he rested under no obliga- 
tion to communicate such facts to any other agent or officer of 
the company, but had a right to presume that the officers of the 
company knew of such facts. 

We have examined the several other questions discussed, but 
find nothing which we think should reverse this case. Per- 
mitting a local agent to testify as to what the company owed the 
appellee was probably erroneous, but the instruction of the court 
practically withdrew such evidence from the consideration of 
the jury. 

The judgment is affirmed. All the Justices concurring. 


PERRY ET AL. VS. STANDARD LIFE & ACCIDENT 
INS. CO. OF DETROIT, MICH.* 


(Court of Civil Appeals of Texas.) 


CONSTRUCTION OF CONTRACT— PERSONS COVERED BY 
ACCIDENT POLICY. 

An accident policy provided that: “This ticket does not insure any 
person under eighteen or over sixty-five years old, nor any woman 
except against death only.’ Held, that such policy issued to a man 
Over sixty-five years of age was void; the words “except against 
death only” not applying to him. 

[For other cases, see Insurance, Dec. Dig. § i56.] 


* Decision rendered, Jan. 29,1910. 125 S. W. Rep. 374. 
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HEALTH—SURET Y—BURGLARY—MARINE—MISCELLANEOUS. 


UNITED STATES DISTRICT COURT. 


S. D., New York. 


MARKS er AL, 
vs. 


FIREMAN’S FUND INS. CO.* 


MARINE INSURANCE—INSURANCE—INSURABLE INTEREST 
SALES—PASSING TITLE. 

M. & Co., on February 10, 1909, sold certain beans, “duty paid, ex dock 
New York”, evidenced by a broker’s bought and sold note. Before 
arrival the buyers transferred their interest in the contract to F. 
On February 27, 1909, M. & Co. sold certain other beans to F., “ex 
dock in bond’; both lots being payable in cash ten days after date 
of delivery. The ships on which both consignments were trans- 
ported arrived at New York on March 25th and 26th, respectively, 
and were discharged; M. & Co. entering both lots in the custom 
house in bond. On March 30th they delivered to F. two delivery 
orders for the beans addressed to the steamship company, on which 
F.’s representative engaged a bonded lighter to transfer the goods 
to a bonded warehouse, but while the beans were on the lighter she 
sank, and the beans were a total loss. Thereafter F. paid M. & Co. 
a sum equal to the price of the beans, but took from them an assign- 
ment of their claim against the insurance company which had in- 
sured the beans, with an agreement that suit should be prosecuted 
on the policies in the name of M. & Co. for S.’s benefit. Held that, 
notwithstanding the payment of the price, the title to the beans re- 
mained in M. & Co. prior to their withdrawal from bond and pay- 
ment of the duty, so that M. & Co. had an insurable interest therein 
at the time of the loss. 


[For other cases, see Insurance, Cent. Dig. § 150; Dec. Dig. § 115.] 


In Admiralty. Action by Samuel Marks and others against 
the Fireman’s Fund Insurance Company. Judgment for com- 
plainants. 


Winc, Putnam, & BURLINGHAM (Everett Masten, of coun- 
sel), for Libelants. 

KNEELAND & HARISON (Lawrence Kneeland, of counsel), 
for Respondent. 

Horr, D. f. 

This action is brought to recover insurance upon two lots of 
beans, one of 750 and the other of 500 bags, insured under a 
policy of marine insurance issued by the respondent to the libel- 
" ¥ Decision rendered, Jan. 5, 1910. 176 Fed.Rep.222.... °° ° #8 
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ants. It is not controverted that the policy was duly issued, that 
it originally covered the merchandise in question, and that the 
merchandise was:lost by a marine peril. The only question in 
the case is whether the libelants, who had contracted to sell the 
beans, had an insurable interest in them when the loss occurred. 

On February 17, 1909, there were shipped at Fiume, on the 
steamship Atlanta, 1,750 bags of beans consigned to Marks & 
Co., the libelants, and covered by the said policy. On February 
24th a like shipment of 500 bags was made on the steamship 
Argentina, similarly consigned and insured. On February 10, 
1909, the libelants entered into a contract of sale with Maynard 
& Child, of Boston, evidenced by a broker’s bought and sold 
note, whereby they sold 750 bags of beans, “February shipment 
from Europe, at $2 per bushel of 60 pounds, duty paid, ex dock 
New York. Terms; Net cash in ten days from date of delivery 
order. Buyers assume the risk of importation’. Before the ar- 
rival of the beans, Maynard & Child transferred their interest in 
this contract to C. J. Ferrin, Jr., of New York. On February 
27, 1909, the libelants entered into another contract of sale with 
C. J. Ferrin, Jr., evidenced by a broker’s bought and sold note, 
whereby they sold 500 bags of beans, bought for February ship- 
ment, at $1.65 per bushel, “ex dock in bond. * * * ‘Terms: 
Net cash in ten days from date of delivery”. 

The steamship Atlanta arrived at her dock on March 25th, 
and the 750 bags of beans, to fulfill the first contract, were dis- 
charged on the same day. The steamship Argentina arrived on 
March 26th, and the 500 bags of beans, to fulfill the later con- 
tract, were discharged on March 29th. The libelants entered 
both lots of beans in the custom house in bond. On March 30th 
they delivered to Ferrin two delivery orders for the beans, ad- 
dressed to the steamship company. Thereupon a representative 
of Ferrin engaged the bonded lighter Clio to transfer the goods 
to a bonded warehouse. The 500 bags from the Argentina were 
loaded on the lighter on April 5th. The 750 bags from the At- 
lanta were loaded on the same lighter April 6th and 7th. All 
this was done under the direction and supervision of Ferrin’s 
representative, and the charges for lighterage were to be borne 
by Ferrin. On the night of April 7th the lighter Clio sank at 
the dock where she had been loaded, and the beans on board 
were a total loss. After the loss the libelants claimed that they 
had sold and delivered the beans to Ferrin, and that Ferrin was 
bound to pay for them. Ferrin thereupon paid to Marks & 
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Co. a sum equal to what would have been due from Ferrin for 
the beans, but took from Marks & Co. an assignment which, 
in consideration of-such payment, assigned to Ferrin the claim 
of Marks & Co. against the insurance company, with an agree- 
ment that this suit should be prosecuted in the name of Marks 
& Co., but for the benefit of Ferrin. 

The question in this case, whether the title to the beans had 
passed to Ferrin, leaving no insurable interest in them in Marks 
& Co., is a very close question. The contracts of sale provided 
for the sale “ex dock”, which would ordinarily mean that the 
beans, upon their departure from the dock, became the prop- 
erty of Ferrin. Marks & Co. had given to Ferrin delivery or- 
ders for the beans. Ferrin’s representative had arranged for 
their transfer to the bonded warehouse, had employed a bonded 
lighter, had taken the beans from the steamship under the de- 
livery orders, and had supervised their transfer into the bonded 
lighter. After the loss Marks & Co. claimed, and Ferrin ap- 
parently assented to the claim, that Ferrin had taken the goods, 
and was bound to pay for them. Ferrin did pay Marks & Co. 
a sum of money equal to the price of the beans, and the re- 
spondent claims that the assignment which was executed was a 
mere attempt to maintain the appearance of a claim against the 
insurance company which did not exist. I think that the fact 
that Marks & Co. claimed that the title had passed to Ferrin, 
and that Ferrin paid to Marks & Co. a sum equal to the price 
of the beans, is not decisive in the case. If Marks & Co. still 
had, in fact, an insurable interest in the beans, the respondent is 
liable upon its policy, and the fact that both Marks & Co. and 
Ferrin took a different position does not, in my opinion, affect 
the respondent’s legal liability. 

The real question is: Did Marks & Co. have, at the time of 
the loss, an insurable interest in the beans? Upon this question, 
the iact that they were entered in bond seems to me the decisive 
point. The contract for 750 bags was, by its terms, a sale “duty 
paid ex dock”, on terms of net cash in ten days from date of 
delivery order. This was a contract for the payment of the duty 
by the seller and the delivery of the goods from the dock. The 
entry of the goods in bond, if not consented to, would be a viola- 
tion of the contract. The second contract provided for the sale 
of the 500 bags “ex dock in bond”. It is a little difficult to see 
how this contract could be complied with. If the goods were 

. to be entered in bond, they would have to be so entered by the 
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consignees, Marks & Co., and they, therefore, apparently could 
not pass into the possession of the purchaser when they left the 
dock. Probably what was meant was that they should be en- 
tered in bond, and that, substantially at the same time, a with- 
drawal permit should be obtained, and indorsed to the purchaser, 
so that as soon as the beans actually reached the warehouse 
they could be disposed of by him. In any case the purchaser , 
under the second contract would have to pay the duty, as is 
clearly shown by the absence of any statement about the duty, 
and the difference in price in the two contracts. 

In fact, however, both lots of beans were entered by Marks 
& Co. in bond, apparently with the consent and approval of Fer- 
rin. No duty was paid on either lot, and no withdrawal entry 
was made by Marks & Co., or withdrawal permit obtained. 
The legal title to the goods, therefore, as they lay on the lighter, 
and as they would have lain in the warehouse, if they had ever 
reached the warehouse, remained in Marks & Co. In respect 
to the first lot, before Ferrin could obtain title to the goods, 
Marks & Co. would have been obliged to pay the duty, sign a 
withdrawal entry, obtain a withdrawal permit,.and indorse it to 
Ferrin; and the same things would have been necessary to be 
done in respect to the second lot, except to pay the duty. Marks 
& Co. retained the legal title and the complete control over the 
goods. If they had seen fit, notwithstanding their existing con- 
tracts with Ferrin, to sell the goods to any one else, such per- 
son, purchasing in good faith, without notice of Ferrin’s con- 
tract, would, in my opinion, have obtained a perfect title. Marks 
& Co., indeed, would have been liable under their contract to a 
suit for damages by Ferrin, but Ferrin could not have claimed 
that the goods themselves were his, and that the sale of them by 
Marks & Co. to some third person did not transfer the title. 

The respondent’s counsel argues that, admitting that the libel- 
ants had a lien upon the gocds for the contract price, and con- 
sequently an insurable interest in them, the law of subrogation 
would defeat their recovering the loss from the respondent. If 
the payment by Ferrin is to be regarded as a payment of the 
price of the goods, and title had in fact passed to Ferrin, sub- 
ject to a mere lien by Marks & Co. on the goods for the duty, 
the insurance company probably, upon paying the insurance, 
would have been entitled to receive from Ferrin, if he had not 
paid the price, or from Marks & Co., if they had received it, the 
amount which Ferrin had paid them, after satisfying the claim of 
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Marks & Co. for the duty. But, in my opinion, Marks & Co. 
had more than a mere lien on the goods. They had still the 
legal title to them, and a jus disponendi in them. That being so, 
they are entitled to recover the insurance. The fact that, when 
recovered, it will be their duty to pay it to Ferrin, is a matter 


with which the insurance company, in my opinion, has no con- 
cern. 


My conclusion therefore is, in this case, that Marks & Co. 
retained an insurable interest in the goods at the time of their 


loss, and are entitled to recover the amount demanded in the 
complaint. 


MISCELLANEOUS— 


SUPREME COURT OF IOWA. 


HILL 
v8. 


TRAVELERS INS. CO. or HARTFORD, CONN.* 


CONSTRUCTION OF CONTRACT—INDORSEMENT ON 
POLICY AS PART THEREOF. 

A printed indorsement on the back of a policy as to the nature of the 
insurance is not part thereof, and it is not to be presumed insured 
relied thereon rather than on his contract. 


[For other cases, see Insurance, Cent. Dig. § 305; Dec. Dig. § 150.] 


CONSTRUCTION OF CONTRACT—NATURE OF INSURANCE— 
“DISABILITY”’—“‘DEATH”. 


The word “disability” does not mean the same as the word “death”, and 
is not ordinarily used to signify the same, and is defined as a want 
of competent power, strength, or physical ability, weakness, inca- 
pacity, impotence; and so a policy of insurance against.loss on ac- 
count of “temporary or permanent disability”, without other words 
from which it was claimed liability for death was incurred, except a 
printed indorsement on the back stating it was a “limited health 
policy on the life” of insured does not insure against death. 


[For other cases, see Insurance, Cent. Dig. § 1177; Dec. Dig. § 454.] 


aie “~ definitions, see Words and Phrases, vol. 3, pp. 2079-2081; 
7638; vol. 2, pp. 1862-1863.] 


vol. 


Appeal from District Court, Jefferson County; F. W. Eichel- 
berger, Judge. 


* Decision rendered, Feb. 17,1910. 124 N. W. Rep. 898. 
VOL. XXXIX.—35. 
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Suit on a policy of insurance. A demurrer to the petition was 
sustained, and the plaintiff appeals. Affirmed. 


Crait & CrRAIL, for Appellant. 
JAYNE & HOFFMAN, for Appellee. 


SHERWIN, J. 

On the Sth day of April, 1907, the defendant issued to George 
H. Craine a policy of insurance, denominated a “limited health 
policy”, agreeing to pay him the sum of $25 a week for tempo- 
rary disability, for a period not in excess of twenty-six consecu- 
tive weeks’ duration, and agreeing to pay him for permanent 
disability in the following language: “(2) Ina sum equal to one 
hundred weeks’ indemnity for temporary disability as aforesaid, 
to be paid to him upon satisfactory proof at the company’s home 
office, in Hartford, Conn., that he has, as the result of disease 
contracted during the term of this policy, entirely and irrecover- 
ably lost the sight of both eyes, or by incurable paralysis per- 
manently and entirely lost the use of both hands or both feet, or 
of one hand and one foot, and also that on account of either of 
said conditions he has been for one year, and will be thereafter 
and during life, permanently disabled from engaging in any work 
or occupation for wages or profit.” The insured died on July 
6, 1907, as the result of cerebral apoplexy, and in January, 1909, 
this suit was commenced to recover the full indemnity provided 
for in the second clause of the policy. The petition alleged that 
as the result of apoplexy the insured had “entirely and irrecover- 
ably lost the sight of both eyes, and by incurable paralysis per- 
manently and entirely lost the use of both hands and both feet; 
and that on account of said conditions he has been for one year 
and will be thereafter and forever permanently disabled from 
engaging in any work or occupation for wages or profit”. A 
demurrer to the petition, which raised the question of the right 
of the plaintiff to recover $2,500 under the policy, was sustained. 
and the plaintiff's appeal brings the question to us for review. 

The entire contract clearly shows that it is not one insuring 
the life of Craine. It insures against loss on account of tempo- 
rary and permanent disability as the terms are ordinarily used 
and understood. The word “disability” does not express the 
same meaning as the word “death”; nor is it ordinarily used as 
signifying the same thing. “Disability” is defined as a want of 
competent power, strength, or physical ability; weakness; in- 
capacity ; impotence. Century Dict. None of the lexicographers, 
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so far as we are advised, give it any broader meaning, and 
the appellant has cited no case in which it is held to mean death. 
It is a rule that the language of contracts shall be given its 
ordinary and usual meaning, unless it is clear that some other 
meaning was intended by both parties. Here nothing appears 
that indicated an exception to the rule. Indeed, the very lan- 
guage used negatives any such thought. The indemnity was to 
be paid to the insured, and then, only upon proof that he had 
been disabled for a year, and “that he will be thereafter and 
during life’ permanently disabled. The words “temporary or 
permanent disability” are used in many places in the policy, and 
there is not a word therein indicating that liability was to be in- 
curred for death. The back of the policy has in print on the 
folder the following: “The Travelers Insurance Company of 
Hartford, Conn. Limited Health Policy of Life of George H. 
Craine”; and the appellant contends that the statement that it 
was a “limited health policy on the life” of the insured is suffi- 
cient warrant for holding the defendant liable in this case. It is 
sufficient answer to say that the indorsement was no part of the 
contract, and it is not to be presumed that the insured relied 
thereon rather than upon his contract. Where an accident in- 
surance policy provided for a weekly indemnity, not exceeding a 
certain number of weeks, for total “disability”, and the insured 
died within twenty-four hours after the accident, it was held 
that his estate could not recover for the full period, as death 
cannot be said to be disability. Rosenbery vs. Fidelity & Casu- 
alty Co., 14 Ind. App. 625, 48 N. E. 317. A weekly indemnity 
insurance policy agreed to indemnify the insured against injury 
resulting in disability caused by external means, etc., and pro- 
vided that the death of the insured should immediately terminate 
all liability under the policy. There was no provision in express 
terms as to the death of the insured and providing a payment 
therefor. Held, that the death of the insured, caused by acci- 
dental means, was not a disability within the meaning of the 
policy. Burnett vs. Railway O. & E. Ass’n, 107 Tenn. 185, 64 
S. W. 18. See, also, Hall, vs. Ins. Co., 96 Ga. 413, 23 S. E. 310; 
Brown vs. Casualty Co. (C. C.) 95 Fed. 935. The demurrer was 
rightly sustained, and the judgment is affirmed. 
Affirmed, 
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COURT OF APPEALS OF KENTUCKY. 


PALMER & HARDIN 
v8. 


FIDELITY & CASUALTY CO. or NEw York.* 


INDEMNITY INSURANCE—RIGHT TO INSPECT INSURED’S 
BOOKS. 


An indemnity insurance policy for a premium based on the gross 
amount of wages paid by insured, stipulating that insurer shall have 
the right at all reasonable times to examine the books of insured 
so far as they relate to the wages paid, must limit its demand to 
examine the books to reasonable hours and on reasonable days, and 
it may not rightfully demand to examine the books on Sundays or 
after business hours at night or when insured uses the books. 


[For other cases, see Insurance, Dec. Dig. § 188.] 


INDEMNITY INSURANCE—EXAMINATION OF INSURED’S 
BOOKS—ACTIONS. 


A petition by insurer issuing an indemnity policy for a premium based 
on the gross amount of wages paid by insured for an examination 
of insured’s books, which merely alleges that it has repeatedly re- 
quested insured for permission to examine its books, and which 
does not allege that insured is indebted to insurer in any sum, and 
which does not aver that the settlement had at the end of the term 
of the policy was procured by fraud or mistake as to the amount of 
wages paid, does not show a right to examine the books given by 
the policy stipulating that insurer shall have the right at all reason- 
able times to examine insured’s books. 


[For other cases, see Insurance, Dec. Dig. § 188.] 
a INSURANCE — PREMIUM — SETTLEMENT — EF- 


Where insurer in an indemnity policy for a_premium based on the gross 

amount of wages paid by insured and insured made a settlement at 

- the end of the policy based on the amount of wages paid by insured, 

the settlement was final, unless impeached by fraud or mistake, which 
insurer must plead and prove. 


[For other cases, see Insurance, Dec. Dig. § 183.] 


Appeal from Circuit Court, Jefferson County, Chancery 
Branch, First Division. 

“To be officially reported.” 

Action by the Fidelity & Casualty Company of New York 
against Palmer & Hardin. From a judgment granting relief, 
defendants appeal. Reversed and remanded. 


M. A., D. A. & J. G. Sacus, for Appellants. 
FRED ForcntT, Jr., and W. H. Fiexp, for Appellee. 


% Decision rendered, Feb. 10,1910. 1258S. W. Rep. 270. 
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BARKER, J. 

The appellants, Palmer & Hardin, are manufacturers doing 
business in the city of Louisville. On the 6th day of July, 1899, 
they obtained from the Fidelity & Casualty Company of New 
York an accident and casualty policy whereby they were in- 
sured against liability for accidents to their employees for the 
succeeding year ending July 6, 1900. After the expiration of 
this policy a new one was issued, in all substantial respects 
identical with the old policy, for the following year, and so on 
until July, 1903, when the last policy was issued covering the 
liability of the insured for accidents for the year ending July 6, 
1904. After this period the appellants ceased to do business 
with the appellee, and obtained accident insurance from other 
companies. On the 17th day of July, 1907, this action was in- 
stituted by the insurance company, being in the nature of a bill 
of discovery, for the purpose of being allowed to examine the 
appellants’ books for the time covered by the five accident poli- 
cies heretofore mentioned. The right to examine the books of 
the insured is based upon the following provision contained in 
each of the five policies: “The company shall have the right 
and opportunity at all reasonable times to examine the books 
of the assured so far as they relate to the compensation paid to 
their employees.” The amount of premium due on the policy 
bore a direct ratio to the gross amount of wages paid by the as- 
sured to its employees during the year, the premium rate being 
67 cents for each $100 of wages, the minimum premium, how- 
ever, to be $25. In 1899, when the first policy was being ar- 
ranged for, it was impossible to tell exactly the gross amount 
of wages that would be paid by the insured to its laborers dur- 
ing the coming year. It was, however, estimated to be $5,000, 
and it was agreed that, if at the end of the year the amount of 
wages exceeded that sum, the insured was to pay the company 
the additional premium due under the terms of the policy; and, 
if it was found that $5,000 exceeded the amount paid for wages, 
then the company was to return to the insured the overplus. 
The amount, however, to be retained by the company was not 
to fall below the minimum premium of $25 in any event. At the 
end of the first year, it is conceded that the appellants gave the 
company a written statement of the gross amount of its wages 
during the insurance year, and paid to it the additional premium 
shown by the statement to be due. The facts that we have re- 
lated concerning the first policy substantially occurred with ref- 
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erence to each succeeding policy, and therefore it will not be 
necessary in determining the legal principles involved to con- 
sider any other policy than the first, as the conclusion we have 
reached with reference to it will determine the rights of the par- 
ties as to the succeeding policies. 

The insurance company admits that, the insured paid to it the 
premium due on the estimated amount of wages when the policy 
was issued, and that, after the expiration of the first year, a 
statement was furnished it by the insured showing an increased 
amount of wages actually paid over the estimated amount, and 
that they paid the increased premium shown to be due by this 
statement. The allegation of the petition with reference to the 
right of the company to examine the books of the insured is as 
follows: “Plaintiff states that it has repeatedly requested the 
defendants that it be allowed to examine the books of the de- 
fendants, so far as they relate to compensation paid to their 
employees during the period of said policy, from July 6, 1899, 
at noon, to July 6, 1900, at noon, but the defendants and each 
of them have failed and refused, and still fail and refuse, to 
allow the plaintiff to examine their books and records; and the 
plaintiff states that it has no means or way of ascertaining the 
amount of compensation to employees expended by defendants 
during the period of said policy except by an examination of 
defendants’ books and records, and plaintiff states and charges, 
and it believes, that an examination of the books and records 
of defendants during the period of said policy will show that 
the amount of said policy amounted to a much larger sum than 
the sum of $5,200, and that the defendants and each of them 
refuse to allow an examination of their books as provided in said 
policy, because of the fact that an examination will show that 
they are indebted to this plaintiff in a large sum, the amount 
of which is unknown, as additional premium under said policy.” 
A general demurrer was filed by the defendants to the petition 
and overruled by the court. The insured then filed an answer 
placing in issue all of the material allegations of the petition, 
and in a separate paragraph pleaded a settlement in full of the 
premium due for each year of the period covered by the policies 
issued to them by appellee. The material affirmative allegations 
contained in the answer were traversed by reply; thus com- 
pleting the issues. Both parties took the depositions of wit- 
nesses, and, after the evidence was all in, the case was submitted 
to the chancellor for final adjudication, who adjudged that the 
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plaintiff was entitled to examine the books of the insured, and, 
when it appeared by supplemental petition that these had been 
destroyed and could not be produced, the case was referred to 
the commissioner of the court to hear proof and decide the 
gross amount of wages paid by the insured during each of the 
vears covered by the policies; to all of which the defendants 
excepted and prayed an appeai to this court. 

The first question urged upon our attention by the appellants 
is that the plaintiff failed to state a cause of action in its peti- 
tion, in this: It does not allege that it requested to be allowed 
to examine the books of the insured at a reasonable time or 
times. It will be observed that the allegation is that “it has 
repeatedly requested defendants that it be allowed to examine 
the books of defendants”, etc. The right of examination given 
by the policy is that the company shall have the right and op- 
portunity at all reasonable times to examine the books of the 
insured. It seems to us that appellants’ objection is well taken. 
Clearly the insurance company must have made its demand to 
examine the books during reasonable hours and on reasonable 
days. For instance, it could not rightfully demand to look at 
the books on Sundays, or after business hours at night, or when 
the insured were themselves using the books. Now, the rule is 
elementary that the allegations of every pleading are taken most 
strongly against the pleader; and, inasmuch as the allegation of 
the request and refusal does not measure up to the provision of 
the policy upon which it is based, the pleading is defective. 
Before the company could lawfully subject the insured to the 
cost and trouble of a lawsuit, it was incumbent upon it to make 
a demand to inspect the books at a reasonable time or times. 
The only object of the petition was to obtain an inspection of 
the books of the insured. It is not alleged that the insured are 
indebted to the company in any sum whatever; nor is it alleged 
that the settlement had at the end of each year was procured 
by fraud, or was made under a mistake as to the amount of 
wages paid. More than three years had elapsed since business 
relations between the company and the insured had ceased, and 
it was clearly incumbent upon the company, before it could 
harass the insured with litigation, that it should put itself within 
its rights under the clause in the policy authorizing an inspec- 
tion of the books. 

The next point pressed upon us by the appellants is that the 
evidence clearly shows that at the end of each insurance vear a 
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report was made to the company of the amount of wages actu- 
ally paid in excess of the estimated amount set forth in the 
policy, and the additional premium paid upon this report, and, 
this being in the nature of a final settlement, the company was 
bound by it, unless the settlement was impeached because it 
was procured either by fraud or under the influence of mistake. 
It seems to us that this position is sound. We do not agree 
with appellants that, because the insurance company accepted 
their statement of the additional insurance due and received 
the checks given in payment of it, this amounts to a final settle- 
ment which would preclude the company from recovering what- 
ever was actually due. All that we hold is that there was a set- 
tlement which is final unless impeached either for fraud or 
mistake. Certainly the company is not estopped from recovering 
whatever is actually due it, although it made a settlement at 
the end of each year with the insured, if it should be made to 
appear that this settlement was made, as said before, under the 
influence either of fraud or mistake. Palmer Transfer Co. vs. 
Fidelity & Casualty Co., 118 S. W. 370. But fraud or mistake 
must be pleaded and proved. The company cannot make a set- 
tlement with the insured at the end of the year—in its nature 
final—and then afterward, at any time it sees fit, institute a suit 
to discover whether or not the amount received by it was cor- 
rect without alleging some reason for impeaching the settlement. 

We do not find it necessary to look into the question as to 
whether or not the checks given by the insured had written in 
their face “in full of all demands”. This was a disputed question, 
and we will not go behind the chancellor’s finding on this ques- 
tion of fact; indeed we are inclined to believe that his conclu- 
sion is sustained by a preponderance of the testimony. 

For the reasons herein given, the judgment is reversed for 
proceedings consistent with this opinion. When the case re- 
turns, both parties may be permitted to amend their pleadings 
if desired, and to adduce further evidence in support of any new 
issue or issues joined. 
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SUPREME COURT OF ALABAMA. 


PENNSYLVANIA CASUALTY CO. 
vs. 


PERDUE.* 


ACTION ON POLICY—PLEA. 


The complaint on a policy of health insurance averring that the sickness 
and disability began July 5th, a plea setting out a provision of the 
policy authorizing its cancellation by the insurer and alleging a 
cancellation on July 8th, is bad in failing to deny liability for the 
period from July 5th to July 8th, and so failing to answer the com- 
plaint in its entirety, as it professes to do. 


[For other cases, see Insurance, Dec. Dig. § 640.] 


POLICY—PROVISION FOR CANCELLATION. 


The provision of a policy of health insurance, that the insurer may can- 
ce] by mailing notice of cancellation with a check for any unearned 

; part of the premium, does not allow cancellation during disability 
from sickness. 


[For other cases, see Insurance, Cent. Dig. §§ 498, 499; Dec. Dig. § 228.] 


Appeal from City Court of Birmingham; C. W. Ferguson, 


Judge. 

Action by A. B. Perdue, administrator, against the Pennsyl- 
vania, Casualty Company. Judgment for plaintiff, and defend- 
ant appeals. Reversed and remanded. 


CaBANISS & BowlkE and E. C. Crow, for Appellant. 
KERR & HALEY, for Appellee. 
SAYRE, J. 

Suit on a policy of health insurance. Each count of the com- 
plaint makes it to appear that the policy provided for indemnity 
for the period of any disability resulting from sickness from 
which the insured should necessarily be confined to the house 
during the term of the policy. The further averment is that 
plaintiff was ill during a period of twenty-six weeks, “for which 
defendant was liable in the sum of $50 per week under the terms 
of the policy”, and more not involved in the question here raised. 
The Code contains no form for a complaint on a policy of this 
character. Its sufficiency must therefore be tested by the prin- 
ciples of the common law. There can be no doubt that the de- 
fendant was liable under its policy in the event only that the in- 
" ® Decision rendered, Jan. 13,1910. 61 South. Rep.352....°° 
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sured was necessarily confined to the house as the result of his 
sickness. We need not discuss the purpose of that provision of 
the policy. The parties were free to contract on their own terms, 
and, having contracted,;no reason appears why the plaintiff 
should not stand or fall as provided in the contract, interpreted 
according to.law and reason. ‘To recover, it was necessary for 
the plaintiff to prove that he had been necessarily confined to 
the house as the result of his sickness. Dunning vs. Mutual Ac- 
cident Ass'n, 99 Me. 390, 59 Atl. 535; Bishop vs. U. S. Casualty 
Co., 99 App. Div. 5380, 91 N. Y. Supp. 176; Shirts vs. Phoenix 
Accident Ass’n, 1385 Mich. 489, 97 N. W. 966; Cooper vs. 
Phoenix Accident Ass'n, 141 Mich. 478, 104 N. W. 734; Brad- 
shaw vs. American Benefit Ass’n, 112 Mo. App. 435, 87 S. W. 46. 
It was necessary that the complaint aver the performance of any 
precedent condition or warranty contained in the policy, and the 
loss, or happening of the event on which, within the terms and 
meaning of the policy, the liability of the insurer attached. 
Brooklyn Life Ins. Co. vs. Bledsoe, 52 Ala. 538. As to the point 
at issue the complaint stated only a bare legal conclusion, rather 
than facts from which the court on an inspection of the pleading 
could draw the conclusion that the plaintiff had a just cause of 
action against the defendant. The demurrer to the complaint 
should have been sustained. 

The complaint averred that plaintiff’s sickness and disability 
began on the 5th day of July, 1905. Plea 7 sets out a provision 
of the policy in this language: ‘The company may cancel this 
policy by mailing notice of cancellation to the assured’s address 
given in the schedule, with its check for the unearned part, if 
any, of the premium”—and alleges a cancellation on, to wit, the 
Sth day of July, 1905. It seems obvious that this plea was bad. 
For one thing, it fails to deny in any form liability for the period 
from July 5th to July 8th, and so fails to answer the complaint 
in its entirety, as it professes to do; for another, the interpreta- 
tion of the contract put forward by this plea is not to be accepted, 
because, not rendered necessary by the letter, it entirely de- 
stroys the spirit of the contract. We think further comment is 
unnecessary. The demurrer was properly sustained. 

When the plaintiff took his policy of insurance he resided at 
Birmingham, in this state. He left Birmingham for New 
Mexico on the 12th day of July, 1905. Suit was commenced on 
August 2, 1906. At the trial, which was had on February 14, 
1908, but before entering thereupon, the defendant moved that 
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plaintiff be required to give security for costs as a nonresident, 
and introduced plaintiff's deposition, taken for use at the trial, 
to sustain its motion. In his deposition the plaintiff deposed 
that at the time he resided and practiced his profession in the 
state of Nevada, where he had lived since March 8, 1907. Noth- 
ing is said of a purpose to return to Alabama. Counsel for ap- 
pellee have filed no brief in this cause, and we are not advised 
of appellee’s contention in the lower court on this point. On 
the facts as we have stated them, and as they appear in the 
record, it seems to us that the motion for security for costs 
should have been granted. We assume that the plaintiffs in 
3rown vs Bamberger, Bloom & Co., 110 Ala. 342, 20 South. 
114, were nonresidents at the time the suit was commenced. It 
was held that there was no error in overruling a motion to re- 
quire security for costs after the cause had been pending for 
three years. Here the case is otherwise, and our ruling is that 
plaintiff, in accordance with the statute (Code 1907, § 3690), 
should have been required to give security. First National Bank 
vs. Cheney, 120 Ala. 117, 23 South. 733. 

Defense was interposed on the ground that plaintiff had tuber- 
culosis at the time of the issuance of the policy, a fact which 
under the terms of the policy would have avoided it. Plaintiff 
denied this. Evidence was offered by the defendant tending to 
show that plaintiff had made statements indicating that he was 
aware of the fact that he had incipient tuberculosis when he 
applied for the policy. Plaintiff testified that he first became 
aware of the existence of his disease on July 6, 1905; that he 
was examined by a physician on that day, who diagnosed his 
ailment as incipient pulmonary tuberculosis. In this connection, 
and for the purpose here indicated, the evidence was properly 
admitted; otherwise, it was hearsay. 

In the nature of things it was necessary that plaintiff be per- 
mitted to testify that his disability was total, immediate, and con- 
tinuous after July 6, 1905. This was a collective fact—a fact 
within the cognizance of the witness, and of such character that 
an effort to have the witness state the ultimate elements of his 
condition;would have contributed nothing to the enlightenment 
of the jury but would doubtless have consumed unnecessarily 
much of the time of the court. The witness was subject to cross- 
examination. 

We will not consider the effect upon the result of this appeal 
of plaintiff’s failure to file the general replication to defendant’s 
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fourth plea, and the alleged failure of the plaintiff to prove the 
specal replication to that plea. No doubt this omission will be 
cured on a second trial. Nor will we consider the case on the 
evidence. We cannot anticipate just how the case may be pre- 
sented on its return to the trial court. 

For the errors indicated, the judgment is reversed, and the 
cause remanded. 

Reversed and remanded. 

Dowdell, C. J., and Anderson and Evans, JJ., concur. 


———_——- $+ @_—__-— 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM. 


STRAUS 
v8. 


ROSENTHAL.* 
(Two CaSsEs.) 


AGENTS—CONTRACTS—COMPENSATION. 


Where a subagent, employed by the general agent of an insurance com- 
pany to solicit insurance for commissions on the business obtained 
by him, used for his own benefit the commissions as rebates on poli- 
cies, paying the same over to insured as an inducement to obtain 
policies, he could not claim that the commissions had not been re- 
ceived according to the agreement. 


[For other cases, see Insurance, Dec. Dig. § 84.] 


AGENTS—CONTRACTS—COM PENSATION—“LIEN”. 


A contract with a subagent to solicit insurance for commissions, stip- 
ulating that the general agent will advance him$25 per week, and 
providing that all money collected by the subagent tor premiums on 
policies must be turned over to the general agent, and that the sub- 
agent will repay the general agent all sums advanced, said advances 
to constitute a lien against all commissions, absolutely binds the 
subagent to repay all advances; the word “lien” meaning a claim 
which one has on the property ‘of another as a security for a debt, 
contemplating that the advances constitute a debt. 

[For other cases, see Insurance, Dec. Dig. § 84.] 


[For other definitions, see Words and Phrases, vol. 5, pp. 4144-4153; 
vol. 8, p. 7707.] 


Appeal from Municipal Court, Borough of Manhattan, Fifth 
District. 


Actions by Ferdinand Straus against Siegfried W. Rosenthal 
and against Samuel W. Rosenthal. From a judgment for de- 
* Decision rendered, Feb. 18,1910. 121 N. Y. Sup. 267. 
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fendant in each case, plaintiff appeals. Reversed, and new trial 
ordered. 


Argued before Seabury, Lehman, and Bijur, JJ. 


MARK EISNER, for Appellant. 
ROSENTHAL, STECKLER & Levi, jor Respondents. 


LEHMAN, J. 
The plaintiff has brought actions against Siegfried W. Rosen- 
thal and Samuel W. Rosenthal. The two actions were tried 
separately, except that some testimony in the first action was 
admitted on the record of the second action by stipulation; but 
the same questions on appeal are presented in both cases. The 
pleadings were oral. The complaint was for “money loaned”, 
and the answer, “general denial; payment; breach of contract”. 
The plaintiff, a general agent of the Equitable Life Assurance 
Society, made contracts with each of the defendants to procure 
their services as subagents. This contract in each case pro 
vided that the defendants should receive as commissions upon 
all business obtained by them a percentage of the premiums for 
the first, second, and fourth years of the assurance, varying 
from 25 per cent to 24 per cent according to the kind of busi- 
ness, and an additional 25 per cent of the first year’s premiums 
for an expense account. The contracts were made upon a regu- 
lar printed form, but at the same time the parties executed ad- 
ditional contracts as follows :— 
January 3, 1905. 
“Mr. Siegfried W. Rosenthal—Dear Sir: In connection with 
contract made with you this day, it is hereby agreed that I will 
advance you the sum of twenty-five dollars ($25) per week, you 
agreeing to write and pay for during the first three months of 
the year seventy-five thousand dollars ($75,000) of new business 
in accordance with the bonus rules of the society, and two hun- 
dred thousand dollars ($200,000) new business before the 31st 
day of December, 1905. It is also agreed that all moneys col- 
lected by you for premiums on policies are to to be turned over 
to me, and you hereby agree to repay to me all sums advanced 
to you, said advances to constitute a lien against any and all 
commisions due you or to become due. 
“Yours truly, [Signed] Ferd. Straus. 
“I agree to the above. 
“[ Signed] Siegfried W. Rosenthal.” 
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A contract in the same form was entered into between the 
plaintiff and Samuel W. Rosenthal. The plaintiff claims that 
under this contract he advanced to each defendant the sum of 
$325, and sues for the return of this sum, after deducting the 
commissions on premiums credited to the respective defendants. 
He proved by checks to each defendant’s order a payment of $50 
on January 7th, and payments of $25 every week thereafter until 
March 27, 1905. He also showed that he received for the check 
of $50 two receipts as follows :— 

“January 7, 1905. 

“Received from Ferdinand Straus the sum of twenty-five dol- 
lars as an advance, the same, together with all other indebted- 
ness owed by me to him, to be a lien against any and all com- 
missions due me or to become due. I hereby guarantee to 
repay to Ferdinand Straus all indebtedness due by me to him.” 

For all subsequent payments he received receipts in the same 
form, or the following form :— 

“Received of Ferdinand Straus the sum of twenty-five dollars 
($25.00) as an advance, upon the understanding that until said 
amount shall have been fully repaid, with interest, the same shall 
constitute a lien upon and be repaid from any and all first year’s 
and renewal commissions and percentage allowance accruing to 
me in any manner whatsoever, with interest at the rate of 5 per 
cent {5%} per annum, to be computed up to and paid annually 
on the 81st day of December in each year; any and all compen- 
sation accruing being applied first to the payment of interest 
upon the total indebtedness on said December 31st in each year, 
and afterward to the payment of the principal sum then due; it 
being further understood that any balance outstanding upon the 
termination of my contract arrangements shall thereupon be- 
come immediately due and payable by me in cash, with interest.” 

It seems to me that under the additional contracts of Janu- 
ary 3, 1905, the payment of the $25 advance weekly was de- 
pendent upon each defendant writing $75,000 insurance in the 
first three months. Concededly they both failed to write this 
amount. The two receipts, in the sum of $25 each, for the $50 
paid on January 7th, show that this amount was regarded as 
advances under this contract, even though that amount was 
probably advanced at that time with the express understanding 
that it was to be used by the defendants to purchase their re- 
lease from a contract with another agent who had advanced 
them such sum. Including this sum the plaintiff has proven 
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advances made under the contract amounting to $325, or the 
full amount agreed upon for the thirteen weeks constituting the 
three months. Therefore even if the defendants’ plea of breach 
of contract is available as a defense to this action, they have en- 
tirely failed to sustain their plea. 

The plaintiff showed that he had credited the defendants with 
commissions on certain renewal premiums, and that he had paid 
the defendants the commissions on the first-year premiums 
called for by their contracts, or had allowed them to deduct the 
commissions from the premiums before they paid them over. 
It seems that the defendants used these commissions as rebates 
upon the policies, paying them over to the assured as an induce- 
ment to obtain the contract. Inasmuch, however, as they ap- 
parently did this for their own benefit, they cannot now claim 
that they have not received their commissions according to the 
agreement. 

The judgments in favor of the defendants can therefore be sus- 
tained only upon the theory that the defendants were bound to 
repay the advances only out of commissions received. They 
claim that the additional contract of January 3d should be so 
interpreted, or is ambiguous, and therefore parol testimony was 
admissible to show that this was the intent of the parties. It 
seems to me that the contract clearly provides that the defend- 
ants agree absolutely to repay all sums advanced to them by the 
words, “You hereby agree to repay to me all sums advanced to 
you”, and that this was the understanding of the parties is shown 
by the receipts in evidence. The defendants, however, claim 
that these words are limited by the subsequent words, “said ad- 
vances to constitute a lien against any and all commissions due 
you or to become due”, and that the whole clause, read together, 
shows an intent that the advances should be repaid only out of 
commissions. 

It seems to me that such an interpretation is very strained; on 
the contrary the use of the word “lien” seems to show rather 
that the parties contemplated that the advances were to con- 
stitute a debt. Bouvier’s Law Dictionary defines a lien as a 
“hold or claim which one person has upon the property of an- 
other as a security for some debt or charge”, and adds :— 

“In its most extensive signification, the term ‘lien’ includes 
every case in which real or personal property is charged with 
the payment of a debt or duty. * * * In its more limited as 
well as commoner sense, the word ‘lien’ includes a mere right 
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to hold the property of another as security until some claim is 
paid.” 

I therefore conclude that there was no ambiguity in this con- 
tract that would admit parol testimony to show that the intent 
of the parties was that the advances were repayable only out of 
commissions. Certainly the testimony that there was an ex- 
press agreement that the advances were not to be repaid, except 
in the way claimed by the defendants, was incompetent, in the 
absence of an allegation of fraud. It in no wise explained the 
meaning of the instrument, but contradicted its terms. Thomas 
vs. Scutt, 127 N. Y. 183, 27 N. E. 961; Lossing vs. Cushman, 
195 N. Y. 386, 389, 88 N. E. 649. 

The judgment in each case should be reversed, and a new trial 
ordered, with costs to appellant to abide the event. 

Seabury, J., concurs. 

ByurR, J. 

I concur for reversal. In addition to the reasons set forth 
by Mr. Justice Lehman, it must be noted that, even if the “ad- 
vances” were to be repaid only out of a fund (i. e., premiums) to 
be created from insurance obtained by the defendants, they 
agreed to provide that fund by way of premiums on $75,000 
worth of insurance within the first three months. Their failure 
to do so entitled the plaintiff to a recovery. 

Judgment in each case reversed, and a new trial ordered, with 
costs to the appellant to abide the event. 
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LIFE. 
SUPREME COURT OF NORTH CAROLINA. 


ANDERSON 
vs. 
LIFE INSURANCE CO. OF VIRGINIA ET AL.* 


LIFE INSURANCE— MURDER OF INSURED BY BENEFICI- 
ARY—RIGHT OF RECOVERY. 


The beneficiary under a life policy, having murdered insured, recovery 
on the policy may not be had by the beneficiary. 


[For other cases, see Insurance, Cent. Dig. § 1150; Dec. Dig. § 448.] 


LIFE INSURANCE— MURDER OF INSURED BY BENEFICI- 
ARY—AWARD OF INSURANCE MONEY. 


The beneficiary under a life policy having murdered insured and then 
committed suicide, and insurer recognizing liability on the policy, 
the insurance money will be awarded to the representative of in- 
sured. 


{For other cases, see Insurance, Cent. Dig. § 1150; Dec. Dig. § 448.] 


Appeal from Superior Court, Pasquotank County; G. W. 
Ward, Judge. 

Action by L. W. Anderson, administrator of Penelope 
3arnes, deceased, against the Life Insurance Company of Vir- 
ginia and N. R. Parker, administrator of Seth Newby, deceased. 
On appeal from a justice, facts were agreed on, and plaintiff had 
judgment. Defendant Parker appeals. Affirmed. 

The facts formally agreed upon were as follows: “That on 
February 1, 1909, Penelope Newby, now Barnes, obtained from 
the Life Insurance Company of Virginia a policy of insurance 
on her life for the benefit of Seth Newby, her brother; that 
both Penelope Barnes and Seth Newby died on July 3, 1909; 
that Seth Newby died by his own hand before Penelope Barnes 
died; that Penelope Barnes was murdered by Seth Newby; that 
the Life Insurance Company of Virginia has paid to N. R. 
Parker, administrator of Seth Newby, deceased, the sum of $110, 
the amount due under the said policy of insurance, with under- 
standing by all parties that Parker shall hold money to abide 
determination of this action, and that the policy of insurance 
hereto attached is an exact copy of the original policy of insur- 
ance, and the same is hereby made a part of this statement of 
facts.” 


*% Decision rendered, Feb. 25,1910. 67S. E. Rep. 53. 
VoL, XXXIX.—36. 
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E. L. SAwYER, for Appellant. 


C. E. TuHompson, for Appellee. 

HOKE, J. 

It is a principle very generally accepted that a beneficiary who 
has caused or procured the death of the insured under circum- 
stances amounting to a felony will be allowed no recovery on 
the policy. Vance on Insurance, pp 392, 393; Cooley’s Insur- 
ance Briefs, 3153; 25 Cyc. 153; 3 A. & E. (2d Ed.) p. 1021. 
This wholesome doctrine, referred by most of the cases to the 
maxim “Nullus commodum capere potest de injuria sua propria”, 
has been uniformly upheld, so far as we are aware, except in 
certain cases where the interest involved was conferred by stat- 
ute, and the statute itself does not recognize any exception. 
Such an instance has occurred in our own court, in the case of 
Owens vs. Owens, 100 N. C. 240, 6 S. E. 794, where a widow, 
convicted as accessory before the fact to her husband’s murder, 
was awarded dower under the statute, a decision which caused 
an immediate amendment of the statute (Pub. Laws 1889, c. 
499), and this amendment has since prevailed as the law of the 
state on that subject. The authorities are also to the effect that 
in cases like the present, where the contract is made between 
the insured and the company for another’s benefit—that is, a 
valid contract of that character—a felony of the kind indicated 
on the part of the beneficiary will not relieve the company of 
all liability on the policy, but recovery can be had usually by the 
representative of the insured, and for the benefit of the latter’s 
estate. Vance and Cooley, supra; Schmidt, Adm’r, vs. Ins. Co., 
112 Iowa, 41, 83 N. W. 800, 51 L. R. A. 141, 84 Am. St. Rep. 
323; Supreme Lodge vs. Menkhausen, 209 Ill. 277, 70 N. E. 
567, 65 L. R. A. 508, 101 Am. St. Rep. 239; Ins. Co. vs. Davis, 
Adm’r, 96 Va. 737, 32 S. E. 475, 44 L. R. A. 305; Shea vs. Mass. 
Benefit Ass’n, 160 Mass. 289, 35 N. E. 855, 39 Am. St. Rep. 475; 
Tyler vs. Odd Fellows Relief, etc., 145 Mass. 134, 13 N. E. 360: 
Cleaver et al. vs. Mutual Res. Fund, L. R. Q. B. (1892) p. 147. 
This latter ruling would very likely not obtain in an ordinary 
life policy, where a valid contract of insurance had been made, 
and purported to be between the company and the beneficiary, 
and such beneficiary was, and continued to be throughout, the 
owner of the policy, and of all interest in it. Such a position, 
however, is not presented here in any aspect of it, as the 
company recognizes its liability on the policy, and the question 
is on the right to the fund as between the representative of the 
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insured and of the beneficiary. On that question, and under the 
authorities cited, there is no error in the ruling of the court 
below, awarding the fund to the representative of the insured, 
and the judgment to that effect is affirmed. 

Judgment affirmed. 


Note by the Editor of the Insurance Law Journal. 


The doctrine that a beneficiary will not be allowed to profit by his 
own intentional wrongdoing is generally recognized in connection with 
other interests as well as life insurance. It applies to the beneficiary 
under a will where the devisee or legatee who causes the death of the 
testator is debarred from sharing in the estate. See Century Digest un- 
der “Wills”, § 1602. It applies also to the insured under a fire policy 
who wrongfully causes the destruction of the property. Schmidt vs. Ins. 
Co., 1 Gray (Mass.) 529; Chandler vs. Ins. Co., 3 Cush. (Mass.) 328; 
Pheenix Ins. Co. vs. Mills, 77 Ill. App. 546. The doctrine is based on 
broad principles of public policy. The actual liability of the insurer, 
however, is not necessarily affected, except as to the party entitled tc 
the benefit. The policy itself is a chose in action for which the company 
has already received an adequate consideration if the cause of death is 
among those insured against and a claim based on it is therefore a 
matured obligation of the company. Unless otherwise stipulated the 
risk assumed is that of death or injury from any cause whatever except 
the intentional act of the insured. A felonious cause is as much insured 
against as one that is innocent. Supreme Lodge, &c., vs. Menkhausen, 
209 Ill. 277; N. Y. Life Ins. Co. vs. Davis, 96 Va. 737. But the guilty 
beneficiary or those claiming threugh him will not be allowed to profit. 
Schmidt vs. Ass’n, 112 Iowa 41. So in fire insurance intentional destruc- 
tion of the property by the insured will bar his recovery, but not that 
of a third party to whom the loss may be payable, unless his rights are 
subject to those of the insured. Schmidt vs. Ins. Co., 1 Gray (Mass.) 
529; Names vs. Ins. Co., 95 Iowa 642; Hartford Fire Ins. Co. vs. 
Williams, 27 U. S. App. 493; Westchester F. Ins. Co. vs. Foster, go III. 
121; Hocking vs. Ins. Co., 99 Tenn. 729. 

Death of the insured at the hands of justice involves a somewhat dif- 
ferent principle. Here it has been held that the cause of death is not 
among the risks contemplated by the parties, but is foreign to the con- 
tract, for which the wrongdoing of the insured was responsible, and that 
those claiming through him should not be permitted to profit. How far 
this principle should affect the rights of innocent beneficiaries has not 
been decisively settled. Collins vs. Ins. Co., 27 Pa. Sup. Ct. 345; Burt 
vs. Ins. Co., 187 U. S. 362. Death while engaged in violation of law, 
however, is not in itself an excepted risk, but is frequently made such 
by a policy. McDonald vs. Order of Triple Alliance, 57 Mo. App. 87. 
Self-destruction, too, when not excused by insanity or absence of inten- 
tion, is not a risk insured against in the absence of policy provisions to 
the contrary. Ritter vs. Ins. Co., 169 W. S. 139. 
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SUPREME COURT OF NEW YORK. 


APPELLATE TERM. 









GALLAGHER 
vs. 


METROPOLITAN LIFE INS. CO.* 












DELIVERY OF POLICY—CONSTRUCTIVE DELIVERY. 


Where an applicant for a life policy tendered ten cents on making ap- 
piication, and took a receipt therefor from the agent, and was 
thereafter approved by the company’s medical examiner, the de- 
livery of the policy to the soliciting agent for delivery to the ap- 
plicant was a sufficient delivery to him, although he died before it 
was actually delivered to him. 


[For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.] 











Appeal from Municipal Court, Borough of Manhattan, First 
District. 

Action by Thomas Gallagher against the Metropolitan Life 
Insurance Company. From a judgment for defendant, plaintiff 
appeals. Reversed, and new trial ordered. 







Argued before Seabury, Guy, and Whitney, JJ. 







Joun M. Scoste, for Appellant. 
RITCcH, WooDFORD, BOVEE & BUTCHER (Frederick C. Tan- 
ner, of counsel), for Respondent. 






Guy, J. 

Appeal from a judgment in favor of the defendant, rendered 
upon an agreed state of facts, as follows :— 

That on the 2d day of June, 1909, one John Gallagher duly 
applied in writing to the defendant company for a policy of in- 
surance, payable, in the event of his death, to his father, Thomas 
Gallagher, the plaintiff herein. At the time of making the ap- 
plication the aforesaid applicant paid the sum of ten cents and 
took a receipt therefor, which is marked in evidence and which 
reads as follows :— 

“No. 

“Received from Gallagher 10c/100 dollars, being a deposit on 
account of application for insurance in the Metropolitan Life 
Insurance Co. made this date, which said deposit is to be paid by 
~% Decision rendered, March, 10,1910. 121N.¥.8up.6388 2. 
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me to the company if the application is accepted, and returned 
to the applicant if the application be rejected. No obligation is 
incurred by said company by reason of this deposit unless and 
until a policy is issued upon said application, and unless at the 
date and delivery of said policy the life proposed is alive and in 
sound health. 

“Dated , 1909. H. Sweeny, Agent.” 

That prior to the 14th day of June, 1909, the said applicant 
was duly approved by the medical inspector of the defendant 
corporation, and on that day a policy of insurance was duly 
handed to the soliciting agent of the defendant, for delivery to 
the insured. That on the 16th day of June, i909, the aforesaid 
John Gallagher was taken to the hospital, and died on the 17th 
day of June, 1909. ‘The soliciting agent of the defendant, on 
the 17th day of June, 1909, tendered and offered to return the 
sum of ten cents, which tender and offer were refused. 

The trial court dismissed the complaint without prejudice. 
This was error under the decision in Fried vs. Royal Ins. Co., 47 
Barb. 127, affirmed 50 N. Y. 248. The delivery of the policy to 
the agent was sufficient as a delivery to the plaintiff. 

Judgment reversed, and new trial ordered, with costs to the 
appellant to abide the event. 


Seabury, J., concurs. 





WHITNEY, J. (concurring). 

The facts are set forth in the opinion of Justice Guy. As the 
ten cent deposit was “on account” it myst be deemed to have 
become an acceptance of the application the premium for the 
first week; the policy being for $198 (half that amount in case 
of death within six months) with a weekly premium of ten cents. 
Upon acceptance therefore which was evidenced by the issuance 
of the policy on June 14, 1909, the first premium was already 
paid. It was the agent’s duty forthwith to pay it to the com- 
pany and deliver the policy, if the applicant was still in sound 
health. Delay on his part could not lawfully prejudice the in- 
sured. Fried vs. Royal Ins. Co., 50 N. Y. 243; Chief Justice 
McClain in 25 Cyc. 718. 

If the policy had been already issued, and the requirement 
that at time of issuance the insured is in sound health had been 
one of its conditions, the burden of disputing the soundness of 
his health would have been upon the company. Kelly vs. Metro. 
Life Ins. Co., 15 App. Div. 220, 223, 44 N. Y. Supp. 179; Breese 
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vs. Same, 37 App. Div. 152, 159, 55 N. Y. Supp. 775. Assuming 
that the case is otherwise here, yet I think that the company’s 
own medical certificate of his good health on June 6th estab- 
lishes a presumption of fact that he was still in the same condi- 
tion on June 14th, although for some unknown illness taken to 
the hospital two days later. 


Note by the Editor of the Insurance Law Journal. 


The effect of transmitting a fully executed policy to an agent for 
delivery to the insured has been much discussed by the courts. It is the 
general rule that, in the absence of any conditions imposed on such de- 
livery, the agent becomes the mere medium for such transmission, as in 
the case of a policy sent by mail, which becomes effective when it passes 
beyond the control of the insurer. The agent in such case is usually 
held to act as the agent of the insured, and its receipt by him to be a 
virtual delivery. The essential feature is the intention to deliver as 
expressed in the acts of the insurer. Jf there is no further duty to be 
performed by the agent to give validity to the contract and the insured 
has done everything entitling him to its possession, the function of the 
agent is purely ministerial; he receives the policy simply as an inter- 
mediary to transmit it; no further physical transfer is needed. Daly vs. 
Ass’n, 102 Mich. 289; Yonge vs. Society, 30 Fed. yo2; N. Y. Life Ins. 
Co. vs. Babcock, 104 Ga. 67; Dibble vs. Assur. Co., 70 Mich. 1; Franklin 
F. Ins. Co. vs. Colt, 20 Wall. 560; Sheldon vs. Ins. Co., 25 Conn. 207. 

A policy may even be binding in the hands of the insurer when it 
has been fully executed and no delivery is stipulated as a condition of 
validity, and where it appears from the facts that the instrument is sim- 
ply being held for transmission or delivery to the insured. Keim vs. Ins. 
Co., 42 Mo. 38; Baldwin vs. Ins. Co., 56 Mo. 151. 

As a rule, however, where the contract provides that it shall not be 
valid until delivery, such delivery, either constructive or actual, is essen- 
tial. Cohen vs. Ass’n, 28 Fed. 705; McCully’s Admr. vs. Ins. Co., 18 W. 
Va. 782. But this requirement may be sufficiently met as above by its 
transmission for the purpose. The imposition of discretionary power of 
any kind upon the agent, of course, modifies this rule, and it may be 
said generally that he no longer receives the policy as the representa- 
tive of the insured but of the company, and that the contract is not 
complete until his discretion has been exercised. Especially is this the 
case where validity is conditioned upon delivery while in good health. 
McClave vs. Ass’n, 55 N. J. Law, 187; McMaster vs. Ins. Co., 4 C. C. A. 
119; Mutual Life Ins. Co. vs. Sinclair, 24 Ky. Law Rep. 1543. 

The decision in the present case seems to be based on the theory 
that the contract, according to the terms of the receipt, was complete 
upon the issue of the policy, provided the insured should be in good 
health upon its delivery, and that the duty of the agent was to make im- 
mediate delivery. The company was entitled only to sufficient time for 
such delivery, and laches of the agent could not be charged against the 
insured, although only two days intervened between the issue and the 
development of the illness. In fact, the court treats the case as if deliv- 
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ery to the agent was conditional delivery to the insured, and the bur- 
den was on the company to establish unsound health at that time. 

An examination of the case of Fried vs. Royal Ins. Co., cited by the 
court as authority for holding that delay on the part of the agent to 
deliver the policy could not prejudice the insured shows that this was 
not the essential point there involved. In that case the agent gave a 
receipt to the insured acknowledging the receipt of the premium on a 
proposal of insurance and stipulating that, if accepted by the home 
office, a policy would be issued in accordance therewith; if declined, the 
premium would be returned, but in case the applicant died before the 
decision of the head office was received, the insurance should be paid. 
The company issued the policy and forwarded it to the agent for ex- 
ecution and delivery. The agent executed it but refused to deliver 
because informed that the health of the insured had declined. Payment 
was denied on the ground that the acceptance was qualified by private 
instructions to the agent not to deliver any policy in case of change in 
health. The court held that these instructions formed no part of the 
contract, which was complete on the acceptance of the proposal, and 
that the acceptance was absolute. The minds of the parties then met. 
The duty of the agent was to make delivery, and his delay would not 
affect the case. If there was a failure to issue the policy according to 
the terms of the contract, the company was still liable on the contract 
itself for damages for failure to deliver the policy. In the present case 
the agent’s receipt contained a further provision that no liability at- 
tached unless the insured was in sound health at the time of delivery. 
The issue here was as to the effect of this provision. In the Fried 
Case it was as to the right to interject it into the receipt by virtue of 
private instructions to the agent. 


COURT OF APPEALS OF MARYLAND. 


CROOK 
v8. 


NEW YORK LIFE INS. CO.* 


LIFE INSURANCE—ACTIONS—EVIDENCE. 


Where, in an action on a life policy, the sole defense was that it had 
lapsed for nonpayment of a premium, the application for insurance, 
the report of the medical examiner, and the cause of insured’s death, 
together with evidence defining a standard policy and proof of 
why insurer refused to issue to insured a standard policy, and that 
insurer knew the condition of insured, were properly excluded. 


oe cases, see Insurance, Cent. Dig. §§ 1632-1644; Dec. Dig. § 
45. 


* Decision rendered, Jan. 11,1910. 75 Atl. Rep. 388. 
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LIFE INSURANCE—NONPAYMENT OF PREMIUM—EFFECT. 


A life policy stipulating that, if any premium due after the first two in- 
surance years is not duly paid, the policy will become an auto- 
matically paid up insurance, and allowing a grace of one month for 
the payment of all premiums, binds insured to pay the premiums at 
their maturity or within one month thereafter, or the policy be- 
comes an automatically paid up insurance, unless nonpayment of a 
premium is waived by insurer. 


[For other cases, see Insurance, Cent. Dig. § 936; Dec. Dig. § 368.] 


LIFE INSURANCE—CONTRACTS—WAIVER. 


A stipulation in a life policy that only the president, a vice-president, the 
actuary or secretary may modify the contract or extend the time 
for the payment of any premium, etc., is binding on insured and 
the beneficiary, and a cashier may not waive any provision of the 
policy unless authorized so to do by insurer, or unless a course of 
dealing leads insured to believe that the cashier has such authority. 


[For other cases, see Insurance, Cent. Dig. §§ 952-955; Dec. Dig. § 376.] 


AUTHORITY OF AGENT—WAIVER OF FORFEITURE. 


Where the authority of an agent of insurer does not extend to making 
a new contract of insurance, he cannot waive a forfeiture, and re- 
vive a contract that has expired for nonpayment of a premium; and 
the act of such agent in waiving the nonpayment of a premium is 
not binding on insurer unless it knew, or could have known, what 
was done, and adopted or ratified the act, or by its act or conduct 
estopped itself to insist on the consequences of nonpayment. 


{For other cases, see Insurance, Cent. Dig. §§ 948-965; Dec. Dig. § 375.] 


NONPAYMENT OF PREMIUM—FORFEITURE—WAIVER. 


Where insurer in a life policy stipulating that insured may be rein- 
stated within a specified time after the nonpayment of a premium 
on his written application with evidence of insurability satisfactory 
to insurer, and the payment of the premiums due, received and re- 
tained a check for a past due premium to await the medical certifi- 
cate of insured, it did not waive nonpayment of the premium, 
though insured did not receive some of the communications of the 
agent of insurer, and though he was sick at the time, and could not 
furnish the health certificate demanded. 


[For other cases, see Insurance, Cent. Dig. §§ 1041-1070; Dec. Dig. § 
392. ] 


NONPAYMENT OF PREMIUM—FORFEITURE—WAIVER. 

To establish a waiver of the nonpayment of a premium, insured must 
prove acts, declarations, or conduct of insurer inconsistent with the 
intention to insist on a performance of the conditions of the policy. 


[For other cases, see Insurance, Cent. Dig. § 1026-1040, 1057; Dec. Dig. 
§ 388.] 


LIFE INSURANCE—ACTIONS—RECOVERY. 


Where, in an action on a life policy, the issue was whether the sum 
tendered as paid up insurance after deductions of the loan on the 
policy was sufficient to satisfy the claim under the policy, and it 
appeared that insurer owed another sum for interest paid in ad- 
vance to a date after the loan had matured, insured was entitled to 
recover it under the common counts in the declaration. 


i other cases, see Insurance, Cent. Dig. §§ 1632-1644; Dec. Dig. § 
45.] 
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Where insured in a policy which lapsed on November 5, 1907, paid in- 
terest on a loan in advance to April 5, 1908, and the policy pledged 
to secure the loan, which became due, according to the loan agree- 
ment, on the date the policy lapsed, was foreclosed by insurer on 
December 19, 1907, the loan was extinguished on the date of the 
foreclosure, and no interest could thereafter accrue thereon, and 
insurer held the unearned interest for the use of plaintiff, and it was 
recoverable with interest from that date, under the common counts 
in an action on the policy. 

[For other cases, see Insurance, Cent. Dig. §§ 1632-1644; Dec. Dig. § 
645.) 


LIFE INSURANCE INTEREST ON AMOUNT DUE. 

Where a life policy provided for payment on the receipt and approval 
of the proofs of death, interest on the amount due on the policy 
must be calculated from the date of the receipt and approval oi the 
proofs of death, and not from the date of the death of insured. 


[For other cases, see Insurance, Cent. Dig. § 1494; Dec. Dig. § 598.. 


Appeal from Superior Court of Baltimore City; Henry D. 
Harlan, Judge. 

Action by Mary Grace Crook against the New York Life In- 
surance Company. From a judgment for defendant, plaintiff 
appeals. Reversed, and new trial awarded. 


Argued before Boyd, C. J., and Briscoe, Pearce, Schmucker, 
Burke, Thomas, Pattison, and Urner, JJ. 


Gro. WEEMS WILLIAMS and FRANK GOSNELL, for Appellant. 

EpGAR ALLAN Pog, for Appellee. 

BuRKE, J. 

1. This was an action on a policy of insurance issued on the 17th 
day of May, 1901, by the New York Life Insurance Company on 
the life of Edward D. Crook, the husband of the appellant, and 
payable to her on his death as the beneficiary named therein. 
Mr. Crook died on December 5, 1907, and this action was com- 
menced on the 11th day of March, 1908. The case was tried in 
the Superior Court of Baltimore Citv, where a judgment in 
favor of the defendant for costs was ertered, and from this 
judgment Mrs. Cook has prosecuted this appeal. 

In the course of the trial in the lower court thirteen excep- 
tions were reserved by the appellant. Eleven of these relate to 
rulings on questions of evidence, and two to rulings with re- 
spect to prayers which were offered by the parties for instruc- 
tions to the jury. In order that the legal questions raised on 
the record may be clearly understood, and intelligently disposed 
of, it is necessary to examine the pleadings to see the precise 
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issues raised thereunder. The declaration contains three counts. 
The first and second were the common counts, first, for money 
received by the defendant for the use of the plaintiff; second, 
for money found to be due by the defendant to the plaintiff on 
accounts stated between them; and, third, a special count on 
the policy, which alleged the death of the insured, that proofs of 
his death were duly furnished to and approved by the defendant, 
that all premiums were duly paid upon said policy according to 
its terms, and that the death of the insured was not brought 
about by any oi the causes exempted in the policy. It further 
alleged that the plaintiff and the insured had obtained a cash 
loan of $2,500 from the defendant on the 25th of March, 1907, 
and that the original policy according to the requirements of the 
loan agreement had been put in possession of the defendant; 
that the defendant refused to pay the plaintiff the amount of the 
policy (which the declaration stated to be $5,000) after deduct- 
ing therefrom the loan mentioned ; and that all things had been 
done to entitle the piaintiff to receive the money. Attached to 
the declaration was an account which charged the defendant as 
of February 6, 1908, with $5,000, the amount claimed to be due 
under the policy, and credited it with the sum loaned; thus 
leaving $2,500 as a balance due by the plaintiff to the defendant 
under the policy. Annexed to the declaration was an affidavit 
under Acts 1886, c. 184. 

To the first and second counts of the declaration the defendant 
pleaded the general issue pleas, and for a third plea it alleged 
that by the terms of the policy sued on and particularly men- 
tioned in the third count of the narr, the annual premium of 
$550.15 was pavable on the Sth day of April in each year, but 
that subsequently, on the 4th day of April, 1903, at the request 
of the insured and Mrs. Crook, the beneficiary, the premiums 
were made payable on April 5th and October 5th in each year, 
said semiannual payments being $286.10. It further alleged 
the making of the loan as stated in the declaration, and charged 
that when the semiannual premium of $286.10, due and payable 
on October 5, 1907, matured, the insured did not pay said pre- 
mium, nor did the beneficiary pay the same, and that the policy 
by reason of said nonpayment lapsed, and became null and void, 
and was never thereafter renewed. These pleas were verified 
under the act above mentioned. The plaintiff joined issue upon 
the first and second pleas, and for replication to the third plea 
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averred that the insured did pay the premium due and payable 
on October 5, 1907, and issue was joined upon this replication. 
On the day the case was taken up for trial, to wit, May 28, 1909, 
the defendant by leave of the court filed an additional plea of 
tender and payment into court under sections 20, 21, art. 75, 
Code 1904. The amount paid into court was $523.98, which the 
plea averred was sufficient to satisfy the plaintiff's claim. The 
plaintiff traversed this plea, and issue was joined. 


The plaintiff then filed three additional replications to the de- 
fendant’s third plea, which had set up the nonpayment of the 
premium due October 5, 1907. These replications were, first, 
that the payment of the semiannual premium of $286.10, due and 
payable October 5, 1907, when it matured was waived by the 
defendant; second, that the payment of the semiannual pre- 
mium, due and payable October 5, 1907, when it matured was 
waived by the defendant; third, that the nonperformance of the 
alleged conditions of the policy as set forth in said third, plea 
was waived by the defendant. To these additional replications 
the defendant filed the common traverse upon which issue was 
joined, and the case proceeded to trial. It thus appears from 
the pleadings that there was no dispute that the policy sued on 
was issued by the defendant and accepted by the plaintiff; that 
there was no dispute as to the validity of the policy when issued ; 
that originally there was due and payable on the 5th day of April 
in each year a premium of $550.15; that $2,500 was loaned by 
the company on the 25th of March, 1907, at the instance of the 
insured and the beneficiary; that the premiums were subse- 
quently made payable semiannually on April 5th and October 
5th, respectively, the half yearly premiums being $286.10. There 
was no issue as to the death of the insured, or the cause of 
death, or the sufficiency of the proofs of death. At an early 
stage of the trial Mr. John P. Poe, counsel for the defendant, 
stated to the court that “the defense simply is the premium was 
not paid according to the contract, and the policy thereby lapsed. 
If we are not sound on that point, that being our only defense, 
why, of course, our case fails.” 

We will now take up the rulings of the court on questions of 
evidence. These are (1) the refusal by the court to allow the 
plaintiff put in evidence Mr. Crook’s application for insurance 
made in 1901; (2) his refusal to allow the report of the medical 
examiner on that application to be offered in evidence; (3) the 
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cause of Mr. Crook’s death; (4) its refusal to allow the witness 
Goldsmith to say what he meant by “liened” and by “his con- 
dition”, this witness having previously stated that the policy. was 
liened on account of the insured’s condition; (5) its refusal to 
permit this witness to define a substandard policy as distin- 
guished from a regular ten year endowment policy; (6) or to 
allow this witness to show that the defendant company refused 
to issue to Mr. Crook a standard policy because of his then con- 
dition; (7) or to allow him to prove the amount of the premium 
on a ten year endowment policy for $5,000 on the life of a man 
forty-five years of age, that being the age of Mr. Crook at the 
time policy sued on was issued; (8) or to permit him to show 
that there was a difference between the premium on the policy 
sued on and the standard ten year endowment policy; (9) or 
to show that the defendant knew at the time it issued the policy 
that Mr. Croook had Bright’s disease; (10) or that the company 
knew Mr. Crook’s condition at the time it issued the policy; 
(11) to the action of the court in striking out certain portions 
of the testimony of the witness Hunter as to the condition of 
Mr. Crook’s health when the policy was issued, etc. In our 
opinion none of this proffered testimony had any relevancy to 
the issues made by the pleadings, and all of it was properly ex- 
cluded. The contract of insurance sued on was issued by the 
defendant and accepted by the insured. That contract fixed the 
rights and duties of the parties, and these should not be altered, 
added to, or dispensed with, or modified by any or all of the 
facts sought to be proved. The contract alone is the measure of 
the rights and obligations to the parties thereto, and each had a 
right to stand upon it and to insist upon the performance of its 
terms and conditions. It is the duty of the court to construe 
written instruments; but when a contract, which the law does 
not forbid, has been deliberately and understandingly entered 
into by parties competent to make it, it is the duty of the court 
to uphold it. The introduction of the collateral and immaterial 
matters which it was proposed to lay before the jury could only 
have resulted. in misleading them and obscuring the real issues 
of fact raised by the pleadings for their determination. 

2. We will now consider the main question in this case: Was 
there a waiver by the defendant of the nonpayment of the semi- 
annual premium due and payable October 5, 1907? By the true 
construction of the policy it was necessary that the insured 
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should pay the premiums according to its requirements, other- 
wise the policy would become an automatically paid up insur- 
ance under the nonforfeitable features of the policy. This in- 
terpretation results from a consideration of a number of the 
provisions of the policy, all of which contemplate the payment 
of the premium as necessary to prevent the lapsing of the policy. 
Two of the stipulations of the policy are as follows: (1) “If 
any premium or interest due after the first two insurance years 
is not duly paid, and if there is an indebtedness to the company, 
this policy will automatically become a paid up insurance for 
an amount payable only in the event of death before the end of 
the accumulation period, and for an amount of cash payable at 
the end of the accumulation period only, if the insured is then 
living, such amounts to bear the same proportion to the amount 
specified in column 2 and column 38, respectively, of the table 
on the second page hereof, as any excess of the reserve held by 
the company over such indebtedness bears to the reserve itself.” 
(2) “A grace of one month, during which the policy remains in 
full force, will be allowed in payment of all premiums, except 
the first, subject to an interest charge at the rate of 5 per cent 
per annum.” It is admitted that the premium of $286.10 which 
fell due October 5, 1907, was not paid when due and payable, 
and that it was not paid within the period of one month from 
its maturity as provided by the policy. Under these circum- 
stances, the policy ceased to remain in full force and became 
automatically a paid up insurance in accordance with and for an 
amount to be ascertained under the provisions of the policy 
first above quoted, unless the defendant waived the nonpayment 
of this premium. 


At the conclusion of the whole case the court instructed the 
jury by the defendant’s first prayer that the plaintiff had offered 
no evidence legally sufficient to show that the semiannual pre- 
mium of $286.10 on the policy sued on, due and payable on 
October 5, 1907, was paid on that day, or within thirty days 
thereafter, or that the nonpayment of said premium within said 
period was waived by the defendant, and the policy sued on re- 
instated by the defendant, and that accordingly, by the true 
construction of the policy sued on, the plaintiff is only entitled 
to recover such sum as the jury shall find to be the surrender 
value in cash of said policy on the day of the death of the as- 
sured, Edward D. Crook, to wit, the 5th day of December, 1907, 
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with interest thereon from the 5th day of February, 1908, to the 
28th day of May, 1909, and that upon the issues joined on the 
plea of payment into court by the defendant no evidence has 
been offered legally sufficient to show that such cash surrender 
value was more than the sum of $523.98, paid into court on 
May 28, 1909, and that upon said issue the verdict of the jury 
must be for the defendant. It is conceded that the premium due 
October 5, 1907, was not paid, and it is also conceded that the 
policy was not reinstated, as asserted in this instruction. The 
first controverted proposition asserted therein is that the plain- 
tiff had offered no legally sufficient evidence that the nonpay- 
ment of the premium within the period limited was waived by 
the defendant. A decision upon this question necessarily in- 
volves an examination of all the facts in the record relied on by 
the plaintiff to show a waiver. We have examined the record 
carefully, and we agree with the lower court that the evidence 
is not legally sufficient to show a waiver by the defendant. 

The evidence shows that the defendant’s home office was lo- 
cated in the city of New York. It was doing business there, and 
it had a branch office in Baltimore city, which was in charge of 
William A. Gallagher, agency director, and Joseph K. Knott, 
cashier. But neither of these persons had authority. to issue 
policies or change, alter, or waive any of their terms or provi- 
sions. Mr. Knott was authorized to receive renewal premiums, 
and to deliver receipts executed and furnished to him by the 
home office. Among the terms and stipulations of the policy 
sued on are the following: (1) “Only the president, a vice- 
president, the actuary, or the secretary has power on behalf of 
the company to make or modify this or any contract of insur- 
ance, or to extend the time for paying any premium, and the 
company shall not be bound by any promise or representation 
heretofore or hereafter given by any person other than the 
above.” (2) “Premiums are due and payable at the home office, 
unless otherwise agreed in writing, but may be paid to an agent 
producing receipts signed by one of the above named officers 
and countersigned by the agent. If any premium is not paid on 
or before the day when due, or within the month of grace, the 
liability of the company shall be only as hereinbefore provided 
for such case.” These provisions constituted a part of the 
policy, and Mr. and Mrs. Crook were chargeable with notice of 
them, and it cannot be doubted that under these provisions Mr. 
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Knott, the cashier, had no power or authority to waive any of 
the provisions of the contract. Nor is it pretended that such 
authority was ever delegated to him by the defendant, or that 
there was anything in the course of his dealings between him 
and the insured to lead to the belief that he had such authority, 
or that in fact he ever assumed to exercise it. Under such cir- 
cumstances, what was said by this court in Busby vs. North 
American Life Ins. Co., 40 Md. 583 (17 Am. Rep. 634), is con- 
clusive against any power in Mr. Knott to waive the nonpayment 
of the premium. In that case Judge Alvey said: “The princi- 
ple seems to be well settled that, where the authority of the 
agent does not extend to making a new contract of insurance, 
he cannot waive a forfeiture and revive a contract that has ex- 
pired. ‘This question is decided in a well considered case in the 
Supreme Court of Connecticut, where it was held in an action 
on a life policy which declared that it was not to be binding until 
countersigned by the agent, and delivered and the advanced pre- 
mium paid, and these were the only words expressive of the 
agent’s authority, that he was not authorized to accept a subse- 
quent premium after the time at which the policy expired by 
reason of the nonpayment of such premium at the proper time. 
Bouton vs. American Mutual Life Ins. Co., 25 Conn. 542. The 
court, in the course of its opinion in that case, said: “We think 
that he (the agent) was not empowered to receive any premium 
which was not paid according to the requirements of the policy ; 
that is, in advance. That instrument was his sole guide in re- 
gard of what he should do under it. The contract was made by 
the defendants, and not by him, excepting in the capacity of 
their agent. He was not authorized to alter or vary it, or depart 
in any respect from it, or dispense with the fulfillment of its con- 
ditions by the insured, or discharge it, or revive it after it had by 
its terms ceased to be obligatory on his principal, by waiver of 
a compliance with its provisions or otherwise. These must be 
done by the parties to the contract. He was only authorized to 
act in pursuance of it, and then so far only as it gave him au- 
thority. He could exercise only’ the power delegated to him, 
and no power is delegated to him to depart from the terms of 
the policy. It is surely not necessary to cite books to show that 
an agent authorized only to execute a contract in behalf of one 
of its parties has no power to vary it or dispense with its execu- 
tion by the other, or that one authorized by a person to receive 
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a payment of a sum of money from another on and in pursuance 
of a conditional contract, which requires such payment to be 
made at a specified time, is thereby empowered to authorize or 
waive a breach of such condition.” The question is also very 
fully considered in the case of Catoir vs. American Life Ins. & 
Trust Co., 33 N. J. Law, 487, and decided in the same way. 
The fact that the agent held a receipt of the appellee transmitted 
to him from the home office, regularly executed, and only re- 
quiring to be countersigned by him to enable him to receive the 
money due on the policy, has been much relied on as evidence 
of authority in the agent to receive the overdue premium and 
waive the forfeiture. But that fact must be taken in connection 
with the regular course of dealing between the home office and 
the agent, as shown by the appellant’s evidence, and also in 
connection with what is expressly provided for on the face of 
the policy. It is not to be presumed that the receipt was trans- 
mitted to the agent to be used by him in any other manner than 
as required and authorized by the policy. 

li, therefore, it be assumed that Mr. Knott did in fact attempt 
to waive the nonpayment, his act would not bind the defendant, 
unless the company knew, or could have known, what he had 
done, and adopted or ratified his act, or by its acts or conduct 
had estopped itself to insist upon the consequences of the non- 
payment. Baltimore Life Ins. Co. vs. Howard, 95 Md. 244, 52 
Atl. 397. But, as we understand the evidence, Mr. Knott did 
not do or intend to do any act beyond the scope of his power, 
nor were any of his acts inconsistent with the purpose to insist 
upon the terms and conditions of the policy. On the contrary, 
everything done by him is consistent with the maintenance in 
full force of all the provisions of the contract. This conclusion 
rests upon the following facts appearing in the record: The 
contract of insurance contained this stipulation: “The insured 
may secure reinstatement of this policy during the accumula- 
tion period at any time within five years after the nonpayment 
of any premium, under the following conditions; written appli- 
cation to the home office with evidence of insurability satis- 
factory to the company; payment of premium from the date to 
which premiums were duly paid to the date of reinstatement, 
with interest at the rate of 5 per cent per annum, and payment 
or reinstatement of any loans, including payment of any interest 
due and unpaid.” ‘The premium due October 5, 1907, not having 
been paid at maturity, Mr. Knott wrote to Mr. Crook on the 22 
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of October, 1907, calling his attention to the fact, and informing 
him that “the period during which this payment will be accepted, 
without other requirements than interest at the rate of 5 per 
cent per annum from above date (October 5, 1907), expires on 
November 5th”. No answer was received to this letter, and on 
November 5, 1907, the policy lapsed, and became a paid up in- 
surance under the contract, and could only be reinstated in full 
force under the reinstatement clause above quoted. On Novem- 
ber 7th Mr. Knott called up Mr. Crook’s home, and according 
to the evidence of Mrs. Crook, which is most favorable to the 
plaintiff, and in some material respects different from that of 
Mr. Knott, told her to tell Mr. Crook that his life insurance had 
expired. She called to her husband, and said: “*Ed., do you 
know your life insurance has expired?’ He said: ‘I have thirty 
days, tell him.” The party holding the receiver said, ‘That has 
expired two days.’ Then my husband said, “Tell him I will at- 
tend to that.’ I did. Then the party said, ‘All right’, and rang 
off.” She afterward said the reply was, “All right”, or “Very 
well”. It would be a most violent and unreasonable construc- 
tion of such a response, uttered under these circumstances, to 
hold that it was intended as a waiver, or that a waiver could be 
deduced from it, especially in view of all the subsequent facts it 
clearly appears no such result was intended by Mr. Knott. 
Moreover, as we have seen, Mr. Knott had no authority to waive 
the nonpayment, and it is not pretended that the company ever 
had or could have had knowledge of this conversation, and 
therefore was not bound by it, if it really occurred precisely as 
given by Mrs. Crook. Later in the day of November 7th Mr. 
Crook sent his check for the October premium and interest to 
Mr. Goldsmith, an agent of the defendant, in which he asked him 
to accept it in payment of the premium, stating that he had 
always been prompt in paying his premiums, and saying that he 
“would kindly ask your indulgence in this instance”. This let- 
ter was received by Mr. Goldsmith on the following day, and 
both the letter and check were turned over to Mr. Knott. Mr. 
Goldsmith replied to this letter on the 8th acknowledging the 
receipt of the check, and stating that the “matter will be taken 
up by me at once with a view of having your insurance rein- 
stated”, and on the same day Mr. Knott wrote the following 
letter to Mr. Crook: “We are in receipt of your favor of the 
th instant, inclosing check for $287.33, tendered in settlement 


of past due October 5th premium and grace interest, and, as 
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this amount was received after the expiration of grace allowed 
you in settlement of premium had expired, we kindly ask that you 
furnish us with medical health certificate by our Dr. Owings, 
without expense to the company, for reinstatement of your 
policy. We inclose you herewith receipts in duplicate for the 
amount tendered.” The receipts mentioned in the letter were 
called receipts for deposit with application for restoration of 
policy, and contained, among other things, the following: “Re- 
ceived in Baltimore, State of Maryland, this 8th day of Novem- 
ber, 1907, from E. D. Crook the sum of two hundred and eighty- 
seven 33/100 dollars, which is held pending the consideration by 
the New York Life Insurance Company at its office of issue, of 
an application for restoration of policy No. 2073082, on the life of 
E. D. Crook, which policy, by the nonpayment of premium due 
on October 5, 1907, is not in force except as provided by the 
noniorieiture features of said policy.” Mr. Knott placed this 
check in the Merchants’ National Bank to the credit of the home 
office account, which was subject to draft direct from New 
York, and sent a deposit slip to the home office. Hearing noth- 
ing from Mr. Crook, and the conditional receipt sent to him for 
his signature not being returned, Mr. Knott wrote to him on the 
16th of November, stating that he had not received the medical 
certificate asked for on the &th instant. This letter was replied 
to on November 19th by Mr. Kries, who stated that Mr. Crook 
was not at his office, and that he would answer it as soon as he 
returned. On November 23d Howard E. Crook, a son of the 
insured, wrote to Mr. Knott, stating that his father was confined 
to his bed by sickness, and would not be able to give a health 
certificate, and expressing the hope that he “would overlook 
this negligence this time”. Mr. Crook was then in no condi- 
tion to attend to business, and had not been for some time. 
On the 26th of November Mr. Knott wrote the following letter 
to Mr. Anderson, the comptroller of the defendant company: 
“Under date of November 8th we received settlement for Oc- 
tober 5th premium with interest under this policy, and placed 
same in suspense account pending health certificate for rein- 
statement. We inclose you herewith the letters received together 
with our replies, which are self explanatory: At the time re- 
mittance was received, we understand that Mr. Crook was not 
very well, which explains why we ask for medical certificate 
instead of the self-health certificate. Attached to the letters you 
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will find clippings which we cut from the Baltimore Evening 
News of the 25th instant, regarding Mr. Crook’s illness.” This 
letter was referred by the comptroller to the renewing depart- 
ment of the company for its consideration, and on November 
30th Mr. Knott was directed by the comptroller to refund the 
premium reported on the 8th instant. He thereupon promptly 
sent to Mr. Crook a check for the amount. After the death of 
Mr. Crook, the check was returned to Mr. Knott by counsel for 
the appellant. Upon these facts, it is claimed that there was a 
waiver by the defendant. But we think it is obvious that the 
check was received by Mr. Knott not in payment of the pre- 
mium, but was received by him and retained by the company 
conditionally, awaiting the medical certificate of insurability re- 
ferred to by Mr. Knott in his letter to Mr. Crook of November 
Sth, or, as stated by him in his letter to Mr. Anderson, “pending 
health certificate of reinstatement”. Under such circumstances, 
a waiver cannot be inferred. All the letters of Mr. Knott indi- 
cate a well defined purpose to avoid a waiver. 

The doctrine of waiver has been definitely settled by many 
adjudicated cases in this court and elsewhere among which are 
the well considered cases of Ins. Co. vs. Norton, 96 U. S. 234, 24 
I,. Ed. 689; Monahan vs. Mutual Life Ins. Co., 103 Md. 145, 63 
Atl. 211, 5 L. R. A. (N. S.j) 759; Baltimore Life Ins. Co. vs. 
Howard, supra. To establish the waiver, the plaintiff was bound 
to prove acts, declarations, or conduct on the part of the insured 
inconsistent with the intention to insist upon a performance of 
the conditions of the policy. Such evidence would show a waiver 
or an estoppel upon the defendant. It was upon these grounds, 
and upon facts essentially different from those disclosed by this 
record, that the insurance companies were held liable in the 
Howard and Monahan Cases, supra. It is said that by reason 
of the sickness of Mr. Crook he did not receive some of Mr. 
Knott’s communications. But that does not affect the question 
here. Some of them were sent to his place of business, and 
ought to have been received by him promptly. It is also said 
that Mr. Crook was sick, and could not furnish the health cer- 
tificate demanded by the company, and that the company was 
trifling with him when it insisted upon evidence of insurability 
as a condition of restoration of his policy. But the answer to 
this is that the contract provides that this shall be done before 
the policy shall be reinstated. It is unfortunate that Mr. Crook 
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should have permitted his policy to lapse, but, if the company 
does not see fit to “overlook this negligence’, this court has no 
power to require it to do so. It has an undoubted right to stand 
upon the terms of the contract. 

3. Hhad there been no loan and no question of unearned inter- 
est in the case, we would not hesitate to approve the remaining 
portion of the defendant’s prayer, because in the absence of such 
conditions we agree that, by the true construction of the policy, 
the plaintiff could only have recovered such sum as the jury 
found to be the full surrendered value of the policy on the day 
of the death of the insured with interest from February 5, 1908, 
to May 28, 1909; that being the date of the tender and payment 
into court. Upon the facts contained in the record, it appears 
that the sum of $523.98 paid into court was the full surrender 
value of the policy with interest; but it was error to have in- 
structed the jury that upon the issues joined upon the plea of 
payment the defendant was entitled to a verdict. The issue 
raised upon that plea was whether the sum tendered was suffi- 
cient to satisfy the plaintiff's claim, and, if the defendant owed 
any other sum, the plaintiff was entitled to recover it under the 
first count in the narr. The fact of the tender of the cash sur- 
render value of the policy did not entitle the defendant to a 
verdict, if there was evidence tending to show that another and, 
additional sum was due and recoverable under the declaration. 
The evidence showed that Mr. Crook paid the sum of $125 as 
interest on the loan in advance to April 5, 1908. The policy 
lapsed on November 5, 1907, the loan then became due and 
payable according to the loan agreement, and the policy pledged 
as security was foreclosed by the company on December 19, 
1907. The loan was then extinguished, and no interest there- 
after could have accrued, and the proportion of interest from 
that date held by ths company should have been refunded. That 
unearned interest is money held by the defendant for the use of 
the plaintiff and was recoverable, with interest from December 
19, 1907, under the declaration. McSherry vs. Brooks, 46 Md. 
102; Iaubheimer vs. Naill, 88 Md. 174, 40 Atl. 888; Councilman 
vs. Bank, 103 Md. 469, 64 Atl. 358. 

It was contended that the prayer is also erroneous, because the 
interest shoul!d have been calculated, not from February 5, 1908, 
but from Tsecember 5, 1907, the date of Mr. Crook’s death. 
Rut we cannot agree to this contention, because by the express 
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terms of the policy the duty to pay only arose upon the receipt 
and approval of the proofs of death, which were sent to the com- 
pany on February 5, 1909, and presumably was received by it 
on that day, or on the day following. Palatine Ins. Co. vs. 
O'Brien, 107 Md. 356, 68 Atl. 484, 16 L. R. A. (N. S.) 1055. 

It follows that there was error in granting the defendant’s 
prayer, and that substantial injury was thereby done the plain- 
tit. Upon the facts contained in this record we decide, first, 
that there was no waiver by the defendant, and no evidence tend- 
ing to prove a waiver; second, that the plaintiff at the trial 
below was entitled to have recovered $523.98 plus the unearned 
interest, with interest upon that sum from December 19, 1908. 
It is wnnecessary to discuss the plaintiff's prayers, as they are 
all based upon the theories of the case in conflict with the views 
we have expressed, and were properly refused. 

Had there been no reversible error in the defendant’s prayer, 
we would decide that “judgment for defendant for costs” was 
properly entered. We need not discuss this entry further, as 
the propriety of such a judgment, when the jury finds for the 
precise amount tendered and paid into court, has been definitely 
settled in Palatine Ins. Co. vs. O’Brien, 109 Md. 111, 71 Atl. 775. 

Judgment reversed, with costs above and below, and new trial 
awarded. 
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In an action by a tontine policyholder for an accounting after the com- 
pletion of the tontine period, defendant did not deny the issuance 
of the policy, its engagements, performance of its conditions by 
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a payment of a sum of money from another on and in pursuance 
of a conditional contract, which requires such payment to be 
inade al a specified lime, is thereby cliipowered lu dulliviice vi 
waive a breach of such condition.” The question is also very 
fully considered in the case of Catoir vs. American Life Ins, & 
Trust Co., 338 N. J. Law, 487, and decided in the same way 

The fact that the agent held a receipt of the appellee transmitted 
to him from the home office, regularly executed, and only re 

quiring to be countersigned by him to enable him to receive the 
money due on the policy, has been much relied on as evidence 
of authority in the agent to receive the overdue premium and 
waive the forfeiture. But that fact must be taken in connection 
with the regular course of dealing between the home office and 
the agent, as shown by the appellant’s evidence, and also in 
connection with what is expressly provided for on the face of 
the policy. It is not to be presumed that the receipt was trans- 
mitted to the ayent to be used by him in any other manner than 
as required and authorized by the policy. 

If, therefore, it be assumed that Mr. Knott did in fact attempt 
to waive the nonpayment, his act would not bind the defendant, 
unless the company knew, or could have known, what he had 
done, and adopted or ratified his act, or by its acts or conduct 
had estopped itself to insist upon the consequences of the non- 
payment. Baltimore Life Ins. Co. vs. Howard, 95 Md. 244, 52 
Atl. 397. But, as we understand the evidence, Mr. Knott did 
not do or intend to do any act beyond the scope of his power, 
nor were any of his acts inconsistent with the purpose to insist 
upon the terms and conditions of the policy. On the contrary, 
everything done by him is consistent with the maintenance in 
full force of all the provisions of the contract. This conclusion 
rests upon the following facts appearing in the record: The 
contract of insurance contained this stipulation: ‘The insured 
may secure reinstatement of this policy during the accumula- 
tion period at any time within five years after the nonpayment 
of any premium, under the following conditions; written appli- 
cation to the home office with evidence of insurability satis- 
factory to the company; payment of premium from the date to 
which premiums were duly paid to the date of reinstatement, 
with interest at the rate of 5 per cent per annum, and payment 
or reinstatement of any loans, including payment of any interest 
due and unpaid.” ‘The premium due October 5, 1907, not having 
been paid at maturity, Mr. Knott wrote to Mr. Crook on the 22d 
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of October, 1907, calling his attention to the fact, and informing 
him that “the period during which this payment will be accepted, 
without other requircascnts than interest at the rate of 5 per 
cent per annul from above date (October 5, 1907), expires on 
November Sth”. No answer was received to this letter, and on 
November 5, 1907, the policy lapsed, and became a paid up in- 
surance under the contract, and could only be reinstated in full 
force under the reinstatement clause above quoted. On Novem 
ber 7th Mr. Knott called up Mr. Crook’s home, and according 
to the evidence of Mrs, Crook, which is most favorable to the 
plaintiff, and in some material respects different from that of 
Mr. Knott, told her to tell Mr. Crook that his life insurance had 
expired. She calletl to her husband, and said: “‘Ed., do you 
know your life insurance has expired?’ He said: ‘I have thirty 
days, tell him.” The party holding the receiver said, ‘That has 
expired two days.’ Then my husband said, ‘Tell him I will at- 
tend to that.’ I did. Then the party said, ‘All right’, and rang 
off.” She afterward said the reply was, “All right”, or “Very 
well”. It would be a most violent and unreasonable construc- 
tion of such a response, uttered under these circumstances, to 
hold that it was intended as a waiver, or that a waiver could be 
deduced from it, especially in view of all the subsequent facts it 
clearly appears no such result was intended by Mr. Knott. 
Moreover, as we have seen, Mr. Knott had no authority to waive 
the nonpayment, and it is not pretended that the company ever 
had or could have had knowledge of this conversation, and 
therefore was not bound by it, if it really occurred precisely as 
given by Mrs, Crook. Later in the day of November 7th Mr. 
Crook sent his check for the October premium and interest to 
Mr. Goldsmith, an agent of the defendant, in which he asked him 
to accept it in payment of the premium, stating that he had 
always been prompt in paying his premiums, and saying that he 
“would kindly ask your indulgence in this instance”. This let- 
ter was received by Mr. Goldsmith on the following day, and 
both the letter and check were turned over to Mr. Knott. Mr. 
Goldsmith replied to this letter on the 8th acknowledging the 
receipt of the check, and stating that the “matter will be taken 
up by me at once with a view of having your insurance rein- 
stated”, and on the same day Mr. Knott wrote the following 
letter to Mr. Crook: “We are in receipt of your favor of the 
7th instant, inclosing check for $287.33, tendered in settlement 


of past due October 5th premium and grace interest, and, as 
Vou. XXX1X.—37. 





WL SR ERS 


584 Insurance Law Journal Vol. 39. [ May, 1910. 


this amount was received after the expiration of grace allowed 
you in settlement of premium had expired, we kindly ask that you 
furnish us with medical health certificate by our Dr. Owings, 
without expense to the company, for reinstatement of your 
policy. We inclose you herewith receipts in duplicate for the 
amount tendered.” The receipts mentioned in the letter were 
called receipts for deposit with application for restoration of 
policy, and contained, among other things, the following: “Re- 
ceived in Baltimore, State of Maryland, this 8th day of Novem- 
ber, 1907, from E. D. Crook the sum of two hundred and eighty- 
seven 33/100 dollars, which is held pending the consideration by 
the New York Life Insurance Company at its office of issue, of 
an application for restoration of policy No. 2073082, on the life of 
E. D. Crook, which policy, by the nonpayment of premium due 
on October 5, 1907, is not in force except as provided by the 
nonforieiture features of said policy.” Mr. Knott placed this 
check in the Merchants’ National Bank to the credit of the home 
office account, which was subject to draft direct from New 
York, and sent a deposit slip to the home office. Hearing noth- 
ing from Mr. Crook, and the conditional receipt sent to him for 
his signature not being returned, Mr. Knott wrote to him on the 
16th of November, stating that he had not received the medical 
certificate asked for on the &th instant. This letter was replied 
to on November 19th by Mr. Kries, who stated that Mr. Crook 
was not at his office, and that he would answer it as soon as he 
returned. On November 23d Howard E. Crook, a son of the 
insured, wrote to Mr. Knott, stating that his father was confined 
to his bed by sickness, and would not be able to give a health 
certificate, and expressing the hope that he “would overlook 
this negligence this time”. Mr. Crook was then in no condi- 
tion to attend to business, and had not been for some time. 
On the 26th of November Mr. Knott wrote the following letter 
to Mr. Anderson, the comptroller of the defendant company: 
“Under date of November 8th we received settlement for Oc- 
tober 5th premium with interest under this policy, and placed 
same in suspense account pending health certificate for rein- 
statement. We inclose you herewith the letters received together 
with our replies, which are self explanatory. At the time re- 
mittance was received, we understand that Mr. Crook was not 
very well, which explains why we ask for medical certificate 
instead of the self-health certificate. Attached to the letters you 
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will find clippings which we cut from the Baltimore Evening 
News of the 25th instant, regarding Mr. Crook’s illness.” This 
letter was referred by the comptroller to the renewing depart- 
ment of the company for its consideration, and on November 
30th Mr. Knott was directed by the comptroller to refund the 
premium reported on the 8th instant. He thereupon promptly 
sent to Mr. Crook a check for the amount. After the death of 
Mr. Crook, the check was returned to Mr. Knott by counsel for 
the appellant. Upon these facts, it is claimed that there was a 
waiver by the defendant. But we think it is obvious that the 
check was received by Mr. Knott not in payment of the pre- 
mium, but was received by him and retained by the company 
conditionally, awaiting the medical certificate of insurability re- 
ferred to by Mr. Knott in his letter to Mr. Crook of November 
8th, or, as stated by him in his letter to Mr. Anderson, “pending 
health certificate of reinstatement”. Under such circumstances, 
a waiver cannot be inferred. All the letters of Mr. Knott indi- 
cate a well defined purpose to avoid a waiver. 

The doctrine of waiver has been definitely settled by many 
adjudicated cases in this court and elsewhere among which are 
the well considered cases of Ins. Co. vs. Norton, 96 U. S. 234, 24 
I,. Ed. 689; Monahan vs. Mutual Life Ins. Co., 103 Md. 145, 63 
Atl. 211, 5 L. R. A. (N. S.j) 759; Baltimore Life Ins. Co. vs. 
Howard, supra. To establish the waiver, the plaintiff was bound 
to prove acts, declarations, or conduct on the part of the insured 
inconsistent with the intention to insist upon a performance of 
the conditions of the policy. Such evidence would show a waiver 
or an estoppel upon the defendant. It was upon these grounds, 
and upon facts essentially different from those disclosed by this 
record, that the insurance companies were held liable in the 
Howard and Monahan Cases, supra. It is said that by reason 
of the sickness of Mr. Crook he did not receive some of Mr. 
Knott’s communications. But that does not affect the question 
here. Some of them were sent to his place of business, and 
ought to have been received by him promptly. It is also said 
that Mr. Crook was sick, and could not furnish the health cer- 
tificate derhanded by the company, and that the company was 
trifling with him when it insisted upon evidence of insurability 
as a condition of restoration of his policy. But the answer to 
this is that the contract provides that this shall be done before 
the policy shall be reinstated. It is unfortunate that Mr. Crook 
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should have permitted his policy to lapse, but, if the company 
does not see fit to “overlook this negligence”, this court has no 
power to require it to do so. It has an undoubted right to stand 
upon the terms of the contract. 

3. Hhad there been no loan and no question of unearned inter- 
est in the case, we would not hesitate to approve the remaining 
portion of the defendant’s prayer, because in the absence of such 
conditions we agree that, by the true construction of the policy, 
the plaintiff could only have recovered such sum as the jury 
found to be the full surrendered value of the policy on the day 
of the death of the insured with interest from February 5, 1908, 
to May 28, 1909; that being the date of the tender and payment 
into court. Upon the facts contained in the record, it appears 
that the sum of $523.98 paid into court was the full surrender 
value of the policy with interest; but it was error to have in- 
structed the jury that upon the issues joined upon the plea of 
payment the defendant was entitled to a verdict. The issue 
raised upon that plea was whether the sum tendered was suffi- 
cient to satisfy the plaintiff’s claim, and, if the defendant owed 
any other sum, the plaintiff was entitled to.recover it under the 
first count in the narr. The fact of the tender of the cash sur- 
render value of the policy did not entitle the defendant to a 
verdict, if there was evidence tending to show that another and 
additional sum was due and recoverable under the declaration. 
The evidence showed that Mr. Crook paid the sum of $125 as 
interest on the loan in advance to April 5, 1908. The policy 
lapsed on November 5, 1907, the loan then became due and 
payable according to the loan agreement, and the policy pledged 
as security was foreclosed by the company on December 19, 
1907. The loan was then extinguished, and no interest there- 
after could have accrued, and the proportion of interest from 
that date held by th: company should have been refunded. That 
unearned interest is money held by the defendant for the use of 
the plaintiff and was recoverable, with interest from December 
19, 1907, under the declaration. McSherry vs. Brooks, 46 Md. 
102: Iaubheimer vs. Naill, 88 Md. 174, 40 Atl. 888; Councilman 
vs. Bank, 103 Md. 469, 64 Atl. 358. 


It was contended that the prayer is also erroneous, because the 
interest should have been calculated, not from February 5, 1908, 
but from Tsecember 5, 1907, the date of Mr. Crook’s death. 
Rut we cannot agree to this contention, because by the express 
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terms of the policy the duty to pay only arose upon the receipt 
and approval of the proofs of death, which were sent to the com- 
pany on February 5, 1909, and presumably was received by it 
on that day, or on the day following. Palatine Ins. Co. vs. 
O’Brien, 107 Md. 356, 68 Atl. 484, 16 L. R. A. (N. S.) 1055. 

It follows that there was error in granting the defendant’s 
prayer, and that substantial injury was thereby done the plain- 
tif. Upon the facts contained in this record we decide, first, 
that there was no waiver by the defendant, and no evidence tend- 
ing to prove a waiver; second, that the plaintiff at the trial 
below was entitled to have recovered $523.98 plus the unearned 
interest, with interest upon that sum from December 19, 1908. 
It is unnecessary to discuss the plaintiff’s prayers, as they are 
all based upon the theories of the case in conflict with the views 
we have expressed, and were properly refused. 

Had there been no reversible error in the defendant’s prayer, 
we would decide that “judgment for defendant for costs” was 
properly entered. We need not discuss this entry further, as 
the propriety of such a judgment, when the jury finds for the 
precise amount tendered and paid into court, has been definitely 
settled in Palatine Ins. Co. vs. O’Brien, 109 Md. 111, 71 Atl. 775. 

Judgment reversed, with costs above and below, and new trial 
awarded. 


0 


COURT OF APPEALS OF KENTUCKY. 





EQUITABLE LIFE ASSUR. SOCIETY 
OF UNITED STATES 


v8. 


WINN.* 


TONTINE POLICY—COUNTING. 


In a suit by a matured tontine policyholder for an accounting of sur- 
plus, it was not necessary that all members of the class to which 
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TONTINE POLICY—COUNTING. 


In an action by a tontine policyholder for an accounting after the com- 
pletion of the tontine period, defendant did not deny the issuance 
of the policy, its engagements, performance of its conditions by 
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plaintiff, his selection of an option under its terms, the settlement 
made, and the representations on which it was made, but pleaded 
that the amount to which plaintiff was entitled as of the date of set- 
tlement was $1,824.50, and no more, and denied that any other or 
difterent sum could be shown by deiendant’s books to be due plain- 
titf. Held, that such allegation was properly stricken as not a proper 
traverse, since deiendant, having admitted the facts stated, could 
not deny plaintiff's right to an accounting. 


[For other cases, see Insurance, Dec. Dig. § 640.] 


TONTINE POLICY—ACCOUNTING—JUDGMENT 

Where, in a suit by a tontine policyholder for an accounting, the insur- 
ance company reiused to make an accounting as ordered the court 
was warranted in proceeding to judgment for the sum demanded. 

[For other cases, see Insurance, Dec. Dig. § 672.] 


“TONTINE CONTRACT” —“TONTINE PERIOD”. 


A “tontine contract” of insurance is a life policy, and, in addition, an 
agreement by the insurer to hold all the premiums collected on the 
policies forming the class for a specified period called the “tontine 
period” or period of distribution, and, after paying death losses, ex- 
penses and other losses out of the fund so accumulated, to divide 
the remainder among those who are alive at the end of the tontine 
period, and who chave maintained their policies in force. 


[For other cases, see Insurance, Dec. Dig. § 522.] 


Appeal from Circuit Court, Montgomery County. 
“To be officially reported.” : 


Action by John G. Winn, against the Equitable Life Assur- 
ance Society of the United States. Judgment for plaintiff, and 
defendant appeals. Affirmed. 


LEwIS APPERSON, JOHN R. Jupy, and HUMPHREY & Hum- 
PHREY, for Appellant. 

ROBERT H. WINN, for Appellee. 

Nunn, C. J. 

This case presents the question of the right of a holder of a 
tontine policy of life insurance to have from the insurer an ac- 
counting of the funds to be apportioned to the policy. 

Appellee, John G. Winn, in July, 1884, took out a life insur- 
ance policy in the Equitable Life Assurance Society of the 
United States for the sum of $3,000, for which he agreed to pay 
and did pay as premiums $82.17 a year for twenty years. The 
following is a provision of the contract of insurance: “That 
upon the completion of the tontine period on July 19, 1904, pro- 
vided this policy shall not have been terminated previously by 
lapse or death, said John G. Winn shall have the option either: 
First, to withdraw in cash this policy’s entire share of the as- 
sets, i. e., the accumulated reserve, which shall be eleven hundred 
and twenty-nine 05/100 dollars, and in addition thereto, the sur- 
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plus apportioned by this society to this policy; secondly, to 
convert the same into a paid-up policy for an equivalent amount, 
provided always that if the amount of said paid up policy shall 
exceed the original amount of the insurance, a satisfactory cer- 
tificate of good health from one of the society’s medical exam- 
iners shall be required; thirdly, to continue the assurance for 
the original amount, and apply the entire tontine dividend to 
the purchase of an annuity, the amount derived from such an- 
nuity, together with the annual dividend on this policy, shall be 
paid in cash to said John G. Winn or assigns; or, fourthly, to 
withdraw in cash the share of the accumulated surplus appor- 
tioned by said society to this policy, and continue the policy 
in force on the ordinary plan.” Upon the completion of the 
tontine period, the insured wrote the society, asking what the 
cash value of his policy then was, and exercised the first option 
under clause 5 quoted above. The society wrote him in answer 
that the accumulated. reserve, which was stipulated in the policy 
to be $1,129.05, plus the surplus apportioned by the society to 
the policy, was $1,824.54, which was represented to be the cash 
surrender value of the policy, and which amount the society 
would give him for the policy. Appellee accepted the sum 
mentioned, relying upon the society’s representations concern- 
ing the amount properly apportioned to the policy, and sur- 
rendered the policy to the society. On August 21, 1907, ap- 
pellee filed this action for an accounting. The petition, after 
setting forth formal statements, the terms of the policy, the 
fact that the plaintiff had persisted as a member or policyholder 
for the full tontine period, paying all the premiums, his appli- 
cation under the first option of the fifth clause of the contract 
for settlement, and the defendant’s representation, of the amount 
apportionable to the policy, he then pleaded: “And that, in 
reliance upon said statement as true, this plaintiff was misled, 
and fraudulently induced to, and did surrender said contract to 
said society, and to accept said sum in payment therefor, which 
he did in ignorance of the true sum owing him; that the amount 
or sum actually due this plaintiff on said July 19, 1904, was and 
is known to the defendant society, and will and can be shown 
by its books.” Plaintiff (appellee) prayed for an accounting 
against the ‘society and a judgment for such sum as might be 
due him, or, on failure of such accounting, for a judgment 


da ded 


against the society for $775.46, which it was alleged was the true 
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sum due to be apportioned to the plaintiff’s policy out of the 
funds apportionable thereto. To this petition the appellant in- 
terposed a special demurrer for lack of proper parties and a 
general demurrer. 


The special demurrer was properly overruled. While the in- 
surer was a trustee in a sense for the policyholders to invest 
and apportion the sums constituting the surplus, it was not 
necessary that all the class be made parties to the suit for an 
accounting brought by one of them. This suit was not for a 
winding up of the society, nor for the distribution of its funds. 
It was only to have ascertained the plaintiff's proportion due 
under his contract. This suit can properly be maintained with- 
out the presence of the other policyholders of that class. The 
demurrers were each overruled. The appellant then answered. 
Its answer was a traverse of each allegation of the petition save 
such as set out the corporate existence of the appellant, the 
execution and terms of the contract, the payment of the pre- 
miums, and the plaintiff’s election and the settlement had there- 
under. A motion was made by the plaintiff, and in part sus- 
tained by the court, to strike from the answer certain of its 
allegations in the form of denials of parts of the petition, for ex- 
ample: “And it states that the amount or sum to the plaintiff 
on said date was the sum of $1,824.54, and no more. Defendant 
denies that any other or different sum can be shown by this 
defendant’s books to be due to the plaintiff.” Again: “This 
defendant denies that the plaintiff is entitled to a showing from 
the defendant society, or an accounting. It denies that any 
trust or agency existed as between this defendant and plaintiff, 
and it denies that the plaintiff is entitled to any showing or any 
accounting of any alleged trust or agency, or that the plaintiff 
is entitled to any showing or accounting for the purpose of as- 
certaining any amount alleged to be due the plaintiff.” Section 
95, Civ. Code Prac., states that an answer may contain a 
traverse. In subsection 7, § 118, Civ. Code Prac., it is stated 
that a traverse is a denial by a party of facts alleged in an 
adverse pleading. Counsel for appellant say: “We are at a 
loss to understand upon what principle this motion was sus- 
tained.” A traverse must negative every material fact in the 
adverse pleading to constitute a complete defense. If any ma- 
terial fact is not put in issue, it, being admitted, precludes the 
pleader from denying obligations implied by law upon such 
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admitted facts. Appellant did not deny the issual of the policy, 
its engagements, the performance by the plaintiff of its condi- 
tions, his selection of an option under its terms, the settlement 
made, and the representations on which it was made. When so 
much was admitted, the law imposed upon appellant the duty 
of keeping accounts with its policyholders, from which it could 
be ascertained what was due to be apportioned among them ac- 
cording to the terms of the contracts. The defendant did not 
deny that it had kept such books. Nor did it deny that the 
books would disclose the true account. It merely denied that 
they would show that plaintiff was entitled to the sum claimed 
by him in the suit. If defendant did keep books by which the 
true state of accounts of the policyholders of the plaintiff’s class 
belonged, then in an action in equity for an accounting it was 
incumbent on appellant to disclose what the books did show in 
that respect. If it did not keep such books, a denial that its 
books showed any sum due the plaintiff is manifestly a bad 
plea. In an action upon a note, it is usual and necessary to 
allege that the defendant promised and agreed to pay the note; 
but, unless defendant denies its execution, his denial of his prom- 
ise and agreement to pay is bad. He would thereby deny the 
law. Here the law likewise imposes certain duties and obliga- 
tions upon the insurance company who undertakes for pay to 
invest its policyholders’ fund in an enterprise, such as a tontine 
policy of life insurance. The company cannot satisfy its con- 
tract by saying that it apportioned to the policy all that was due 
under it. It must show what was due under it—how ascertained, 
and from what sources—else it becomes the judge as well as 
contracting party. The motion to strike from the answer was 
properly sustained. 

The court then ruled the defendant to make its answer more 
specific. The order is as follows: “The said defendant is now 
ordered and required to make the allegation of its answer 
herein more specific and certain; further, that by its answer it 
give a full, true, complete, and accurate accounting of all its 
transactions relative to the policy sued on; further, that it show 
all premiums collected from the class to which the said policy 
belongs; further, that it show the deaths in said class; further, 
that it be required to show the expenses and losses of its busi- 
ness apportionable to said class; further, that it show the num- 
ber in said class and the amounts received from each; further, 
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that it show the interest earnings, if any, on the sums or funds 
belonging to said class which were invested by the defendant ; 
further, to show the funds contributed by said class and the 
plaintiff to the general surplus assets of said company; further, 
to disclose by its answer in full, free, and accurate accounting 
of all its transactions, earnings, accumulations, expenses, divi- 
dends, receipts from, payments to, and each and every fact ap- 
pertaining and incident to a correct financial statement of the 
accounts of that tontine class of which the plaintiff was a mem- 
ber; and to show by said statement each and all of said facts 
as to the plaintiff, to which the defendant objects and excepts.” 
The defendant refused to comply with the order of the court, 
whereupon judgment was entered for the plaintiff for the sum 
prayed for in the petition. Where one party is due to account 
to another, his refusal to do so warrants the presumption 
against him most favorable to his adversary from the then state 
of the record; for it is to be supposed that, rather than suffer 
default upon the matter expressly charged the party accused 
would answer so as to reduce the amount could he do so con- 
scientiously. Accordingly it is held that the court may enter 
decree upon such default and contumacy treating it as an ad- 
mission against his interest by the party, and affording a suffi- 
cient quantity of evidence to justify the chancellor in so pro- 
ceeding to judgment. Neal vs. Keel’s Ex’rs, 4 T. B. Mon. 162; 
Peterson vs. Poignard, 8 B. Mon. 309; Potter vs. Porter, 109 
S. W. 138, 33 Ky. Law Rep. 129; U.S. Life Ins. Co. vs. Spinks, 
96 S. W. 889, 29 Ky. Law Rep. 960, 18 L. R. A. (N. S.) 1053. 

A tontine contract of insurance is more than a policy of life 
insurance. In addition, it is an agreement on the part of the 
insurer to hold all the premiums collected on the policies form- 
ing that class for the specified period, which is called the tontine 
period or period of distribution, and, after paying death losses, 
expenses, and other losses out of the fund so accumulated, to 
divide the remainder among those who are alive at the end of the 
tontine period, and who have maintained their policies in force. 
The premiums include a sum which at interest at 44 per cent 
compounded will at the end of the expiration of the expectancy 
of the life of the insured pay to his estate the principal sum in- 
sured, which is called the reserve of the policy. That is always 
provided for and always collected in each life insurance pre- 
mium. In addition, another sum is included in the premium, 
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called the “mortuary fund”, which pays the death losses of that 
per cent who die before the expiration of their life expectancies. 
Their aggregate is the flat or level cost of insurance. Then 
there is added a sum to cover costs of conducting the business, 
and for such losses as may occur from other causes than death 
of policyholders. This “loading” of the premium is more or less 
arbitrary. All excess above costs, expenses, losses, death 
claims, and the reserve constitute what is known as the “sur- 
plus”, which may also include sums realized from interest re- 
ceived upon the reserves at a greater rate than that upon which 
it was calculated as well as from the death rate in a given year 
being less than the experience justified as certainly expected. 
At any rate, this surplus is regarded as belonging equitably to 
those policyholders who contribute it. In tontine insurance all 
who contribute agree that, instead of apportioning it among 
them all, it may be apportioned among those who outlive the 
period of distribution. The insurer undertakes to handle the 
fund for the parties. Its pay is in the costs and expenses which 
it charges as toll. The balance not only belongs equitably to 
those contributing to it, according to the terms of their con- 
tracts, but the insurance company agrees to so apportion it 
among them. Now, why should it not keep its contract? To 
keep it faithfully, and honestly, it is required to keep books of 
account. Otherwise its apportionment would be a mere guess, 
even if it rose to that dignity. It is a trustee, an agent of those 
for whom it has essayed to act. It will not be heard to say that 
it would be too troublesome to keep the accounts, or would cost 
too much to render the parties a true statement, or on that 
account be impracticable to show to a Court of Chancery in a 
suit for accounting the state of the books. 

Nor are we impressed that it is an impracticable matter to 
exhibit the state of accounts, if they are kept. If the directors 
of the society act intelligently and sincerely in apportioning the 
surplus among those whom they have undertaken to apportion 
it to, they must have before them when they act substantially 
the same data called for by the order of the court in this case. 
Any less would be such neglectful conduct as amounts to bad 
faith. If they had the data when the apportionment was made, 
then the same material could be furnished to the court. The 
defendant ought not to be heard to say that he has undertaken 
to deal with so many people that it cannot find the time to make 





594 Insurance Law Journal Vol. 39. [ May, 1910. 


them any showing of how it has conducted their business, or 
that its magnitude is such it cannot afford to either keep accu- 
rate and intelligible books of account, or have statements made 
up from them in a case in which a party is justly and legally 
entitled to it. This primary accounting does not necessarily 
involve giving the name, number, amount, and so forth of each 
policy. But a fair and explicit classification of the heads of 
items stated in the aggregate, and subject to impeachment, 
should have been furnished along the line indicated in the Cir- 
cuit Court’s order. The refusal was just ground for the action 


of the court in entering the judgment appealed from. 
Affirmed. 


COURT OF APPEALS OF KENTUCKY. 


EQUITABLE LIFE ASSUR. SOCIETY 
v8. 


COSBY.* 


NONPAYMENT OF PREMIUM—RIGHTS AFTER DEFAULT — 
LIMITED INSURANCE. 


Where neither the insured in a life policy nor his beneficiary, after a 
lapse in payment of premiums, elected to take extended instead of 
paid up insurance, the beneficiary cannot claim the benefit of a 
statute entitling an insured to extended insurance if applied for 
within six months after lapse. 


[For other cases, see Insurance, Cent. Dig. § 934; Dec. Dig. § 366.] 
ea x ON POLICY—EVIDENCE--DIRECTION OF VER- 


A twenty payment life insurance policy issued by defendant to plaintiff's 
husband, naming her as beneficiary, provided that, if after the pay- 
ment of three premiums the policy lapsed for nonpayment of pre- 
miums, the insured was entitled to paid up insurance for as many 
twentieths of the original policy as he had paid premiums. Subse- 
quently insured and his wife borrowed money from the insurance 
society on the policy, giving their note, which provided that if it 
was not paid when due, the society could cancel the policy, pay it- 
self the amount due on the note out of the cash surrender value of 
the policy, and return the balance, if any, to the insured. Eleven 
premiums were paid on the policy before default was made, and on 
the note becoming due subsequent to the default, the society noti- 
fied the parties that they had canceled the policy, and that the cash 
surrender value thereof was just sulficient to pay the note with in- 
terest. Held, that the insured or his beneficiary were entitled to the 


*% Decision rendered, March 18,1910. 126 8. W. Rep. 142. 
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cash surrender value of the policy less the amount due on the note, 
and in an action on the policy by the beneficiary, after the death of 
the insured, where the only evidence of the cash surrender value of 
the policy was that of defendant that it was equal to the amount of 
the note and interest, defendant was entitled to a directed verdict. 


[For other cases, see Insurance, Cent. Dig. § 1760; Dec. Dig. § 668.] 
Appeal from Circuit Court, Henderson County. 


“Not to be officially reported.” 

Action by Sallie D. Cosby against the Equitable Life Assur- 
ance Society. From a judgment for plaintiff, defendant appeals. 
Reversed and remanded. 


DorsEY & STANLEY and HUMPHREY & HUMPHREY /for Ap- 
pellant. 


MONTGOMERY MERRITT, for Appellee. 
LASSING, J. 


In February, 1896, the Equitable Life Assurance Society is- 
sued a twenty payment free tontine policy on the life of Napo- 
leon B. Cosby, for the benefit of his wife, Sallie D. Cosby, if she 
survived him, and if not, then the proceeds were to be paid to 
his personal representatives. The annual premium was $39.80, 
payable on February 11th of each year until the full twenty pay- 
ments had been made. Upon the death of insured his wife had 
the right to receive $1,575.90 in thirty equal annual payments, or 
$1,000 in cash, at her election. The policy further provided that, 
if it should lapse in consequence of the nonpayment of any pre- 
mium after having been in force three full years, it should have 
a surrender value in paid up installment insurance for as many 
twentieths of the original policy as complete annual premiums 
should have been paid, provided the policy should be duly sur- 
rendered within six months after the lapse. The premiums were 
regularly paid according to the terms of the policy until Febru- 
ary 11, 1906, at which time the insured and his wife borrowed 
from the society $202, and pledged the policy as security for the 
note executed for the loan. Out of this money the premium 
due February 11, 1906, was paid, and the interest for one year 
in advance deducted, and the remainder paid over to the in- 
sured. The loan agreement, among other things, provided that, 
in case of default in payment of the loan at maturity, the society 
had the right to cancel the policy and apply the cash syrrender 
value to the repayment of the loan and any interest due thereon, 
and, if anything remained over and above the amount necessary 
to discharge this debt and interest, it was to be paid to the in- 
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sured or owner of the policy. The premium due February 11, 
1907, was not paid, and the note became due March 9, 1907, and 
was unpaid. The society wrote the insured that, if the note was 
not paid by April 30, 1907, it would enter the policy on its books 
as a purchased or canceled policy, and apply its cash surrender 
value to the discharge of the debt and interest then due. Nei- 
ther the insured nor his wife took any steps toward liquidating 
the debt, and on April 30, 1907, the society wrote the insured 
that the policy had been entered on its books as canceled, and 
the cash surrender value thereof had been applied to the dis- 
charge of the debt and interest due on that day. It figured that 
the cash surrender value of the policy on said date exactly 
equaled the debt and interest then due. No correspondence 
passed between the society and the insured after that time, and 
on June 27, 1908, Cosby, the insured, died, and thereafter his 
wife, the beneficiary named in the policy, brought suit to recover 
of the society $1,000, the full value of the policy, alleging that 
the premiums had been paid up to the date of the death of her 
husband. The answer admitted payment of premiums to and 
including February 11, 1906, but denied that any premium was 
paid thereafter. It set up the loan agreement, and pleaded that, 
under its terms, the policy was canceled April 30, 1907, and the 
cash surrender value thereof applied to the payment of its debt 
and interest, then amounting to $204.05, and it denied all liability 
under the policy. The reply sought to avoid the effect of the 
loan agreement on the ground of fraud, and pleaded affirmatively 
that the cash surrender value of the policy was at least $787.95, 
and in a subsequent pleading set up and relied upon a New York 
statute, under which the reserve on the policy, applied to the 
purchase of extended insurance, was sufficient to kéep the policy 
in force until after the death of the insured. Issue was joined 
upon all affirmative pleas set up by plaintiff, and the applicability 
of the New York statute was denied. A trial before a jury re- 
sulted in a verdict in favor of plaintiff for $1,000 less $202, the 
amount of the note and interest which the insured had executed 
to the society. The society appeals. 

The pleadings are involved, and the issues made thereby 
clouded. The court held that the issue of fraud in procuring the 
execution of the loan agreement was eliminated by plaintiff's 
failure to in any wise connect the society with it, if any fraud was 
perpetrated, and, under the authority of Ely vs. Hartford Life 
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Ins. Co., 128 Ky. 799, 110 S. W. 265, 33 Ky. Law Rep. 272, this 
conclusion was amply justified. With this issue removed, the 
court held that the only question for adjudication was whether 
or not the reserve on this policy was sufficient to carry it as ex- 
tended insurance beyond the death of the insured; and the sin- 
gle instruction given to the jury covered this point. He held 
that the right to extended insurance belonged to the beneficiary 
under and by virtue of the New York statute, although not 
made a part of the contract of insurance, nor referred to in it. 
And of this the assurance society especially complains. 


Leaving out of consideration the question as to whether or 
not this statute has any extraterritorial effect, and treating it 
as though it has, there is an utter failure on the part of plain- 
tiff to bring her case within its provisions, for it is neither 
pleaded nor proven that either she or the insured, her husband, 
at any time before his death and after the lapse, elected to take 
extended insurance rather than paid up insurance, as expressly 
provided for in the policy. Hence, even if it should be held that 
the statute was applicable, plaintiff must fail in her contention, 
for the simple reason that she did not avail herself of the right 
given her under this statute to apply for the extended insurance 
within the six months next after the lapse during which time 
she had the right to elect. The statute gives but six months 
within which the election must be made and as no effort was 
made to shelter under its provisions during that time, plaintiff 
is in no condition to complain. The evident purpose of this stat- 
ute was to give to the insured, after lapse or forfeiture, a rea- 
sonable time within which to exercise his right to take either 
extended or paid up insurance. Six months is a reasonable 
time, and if no election is made within that time by the insured, 
the society has the right to enforce the contract as set out in the 
policy, and, when it has done so, no just ground for complaint 
is afforded the insured or the beneficiary under the policy. 


But it is unnecessary to determine, in this case, whether the 
statute has any application or not, for the reason that the rights 
of the parties are definitely fixed and determined by the con- 
tract. It is provided that, after the policy has been in force for 
three full years and thereafter lapses for the nonpayment of pre- 
miums, the insuréd becomes automatically entitled to a paid up 
policy for as many twentieths of the original policy as there have 
been full annual premiums paid. Here there had been eleven 
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premium payments, and the insured was therefore entitled to a 
paid up policy for eleven-twentieths of the original policy, pay- 
able according to its terms; that is, eleven-twentieths of $1,- 
575.90, payable in thirty annual payments following the death of 
the insured, or eleven-twentieths of $1,000, payable in cash upon 
the death of the insured. It was this feature of the policy, no 
doubt, fixing the rights of the insured in the event of lapse, that 
made it attractive and induced the insured to take it. But 
whether this be true or not, it was the contract which the in- 
sured made; and, being certain in its terms and conditions, we 
see no reason why it should not be enforced as any other con- 
tract. There is nothing peculiar about a contract of insurance 
that entitles it to be treated different from any other contract. 
It is true, such contracts are at times so worded that the rights 
of the parties are not easily determined; but, when they are 
determined, they are enforced as other contracts. Here no such 
difficulty is encountered The contract is plain, the rights of the 
parties agreed upon in advance, and the only questions open for 
determination were, how many premiums had been paid, and 
what was the present worth or cash surrender value of the paid 
up policy on April 30, 1907. About the first question there is no 
dispute—eleven payments had been made. Upon the second the 
only proof is that offered by defendant which is to the effect 
that the cash surrender value of this paid up policy for eleven- 
twentieths of the original policy was, on April 30, 1907, $204.05, 
the exact amount of the debt and interest on that day. On this 
showing judgment should have gone for the defendants. 

The issues submitted to the jury was a false one. The pre- 
mium due February 11, 1907, not having been paid, the policy 
lapsed, and the insured at once became entitled to a paid up 
policy for eleven-twentieths of the original policy, without any 
election whatever. The note matured on March 9, 1907, and 
under the loan agreement the society had the right, upon its 
nonpayment, to determine the cash surrender value of the paid 
up policy, pay itself out of the proceeds thereof, and pay over 
any balance to the insured. Of its intention so to treat the 
policy the insured had notice, and the only question open for 
determination was: What was the cash surrender value of this 
policy on April 30,1907? The society alleges that it was $204.05, 
the exact amount of its debt and interest figured to that date; 
and the proof offered by it supports this allegation. There is an 
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utter failure of proof to the contrary, and upon this showing a 
verdict should have been directed in favor of the defendant. 

Judgment reversed, and cause remanded for further proceed- 
ings consistent herewith. 


——— —— - eq -— 


SUPREME COURT OF MICHIGAN. 


KOEHLER 
v8. 


MODERN BROTHERHOOD OF AMERICA.* 


MUTUAL BENEFIT— PAYMENT OF ASSESSMENTS — FOR- 
FEITURE—WAIVER. 

The fact that out of seventeen assessments paid by insured twelve had 
been accepted, though paid after the required date, does not amount 
to a course of conduct on the part of the insurer which will estop 
the insurer from claiming a forfeiture for want of prompt payment 
of a subsequent assessment. 

[For other cases, see Insurance, Cent. Dig. § 1914; Dec. Dig. § 755. 


MUTUAL BENEFIT—SUSPENSION OF MEMBER—ESTOPPEL. 

Where a notice sent to a member of a mutual benefit association on a 
postal card read, ‘Pay your dues on or before the 15th or you will 
stand suspended”, it did not waive the suspension of a member who 
had stood suspended for more than forty days, since, in order that 
it constitute an estoppel, it must have becn instrumental in causing 
the suspension, which it obviously did not. 

[For other cases, see Insurance, Cent. Dig. §§ 1909-1911; Dec. Dig. § 
755. 

MUTUAL BENEFIT—CONDITION OF REINSTATEMENT — 
WAIVER. 

Where a condition for reinstatement to a mutual benefit association 
after suspension was that the member be in good health, the local 
secretary could not waive the condition by accepting the dues of a 
suspended member while he was in a dying condition. 


[For other cases, see Insurance, Cent. Dig. § 1911; Dec. Dig. § 755.] 


Error to Circuit Court, Wayne County; James O. Murfin, 
Judge. 

Action by Katherine Koehler against the Modern Brother- 
hood of America. Judgment for defendant, and plaintiff brings 
error. Affirmed. 


Argued before Hooker. Moore, McAlvay, Brooke, and Blair, 
JJ. 


*% Decision rendered, March 5,1910. 125 N. W. Rep. 49. 
VoL. XXX1X.—38. 
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H. M. & D. B. DuFFIELD, for Appellant. 
STEPHEN D. WILLIAMS and Joun E. FOoLey, for Appellee 


HOOKER, J. 

The plaintiff brought this action to recover upon a mutual 
benefit certificate issued by the defendant, a fraternal society, 
to the son of the plaintiff; she being named as beneficiary. The 
plaintiff has appealed from an adverse judgment. 

Plaintiff’s son joined the society, and took his certificate or 
policy of insurance on July 36, 1906. On March 14, 1907, he 
had not made the payments for January and February of that 
vear. These were paid by his sister to the secretary of the local 
subordinate lodge on March 14th. Her brother, the insured, 
had been seriously ill for some days, and died about 11 a. m. of 
that day. At the time of the payment, the sister answered a 
question from the secretary as to his health that he was not 
feeling very well. Her brother died within an hour. The money 
paid was tendered back to the beneficiary. It appears to be con- 
ceded that at the time of the payment deceased stood suspended, 
and that his policy was void according to the by-laws of the 
order, and that there was no valid claim against the company, 
unless the forfeiture had been waived. 

The acts relied upon to constitute such waiver were: (1) A 
general practice of delinquency on the part of plaintiff. (2) An 
alleged postal card filled out on a blank, said to have been 
printed by the supreme body and sent by the secretary of the 
subordinate lodge, reading: “Pay your dues on or before the 
15th or you will stand suspended.” It was received on March 
1th. (3) The acceptance of the money by the secretary on 
March 14th. 

The by-laws relied on by the defendant provided (a) that a 
iailure to pay any assessments, dues, or charges, as required by 
the laws, inles and regulations promptly when due, should make 
the membership cease and the certificate void. “Any member 
failing to pay his assessments and dues on or before the last day 
of each month after due notice has been given, shall stand sus- 
pended, and during such suspension such certificate shall be 
null and void.” “Each and every member so notified through 
the official paper that a benefit assessment has been levied or 
ordered by the board of directors in manner and form herein- 
before provided, failing to pay the same to his lodge secretary 
on or before the last day of the month in which said notice is 
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dated, or who shall fail to pay his lodge secretary his per capita 
tax or other dues on or before the last day of each month, 
* » shall stand suspended and during such suspension his 
benefit certificate shall be null and void.” Rules, p. 35. “Any 
member suspended for nonpayment of assessments, dues or fines, 
* * * may be reinstated by payment to the secretary of his 
lodge oi all arrearages of every kind, including all fines, dues, 
and assessments maturing subsequent to the date of his default, 
within sixty (60) days from the date of his suspension; provid- 
ing, however, that he be in good health at the time of his rein- 
statement, and forward to the secretary of his lodge a written 
certificate in duplicate to such effect, signed by himself. He 
shall also deliver his certificate to the secretary of his lodge, 
who shall immediately send the same together with said written 
warranty to the supreme secretary, who shall attach the original 
warranty to the application of said person, and the duplicate 
thereof to his certificate after which said certificate shall be re- 
turned to the secretary, who sent in the same.” Rules, p. 35. 
“Should any secretary receive payment of arrearages from any 
member whose health at the time is impaired, * * * said 
secretary shall upon conviction thereof after an investigation by 
his lodge, be expelled. To convict a secretary under this section 
proof must be produced showing that he had knowledge of the 
member’s condition.” Rules, pp. 35, 36. “And no officer of 
this fraternity is authorized or permitted to waive any of the 
provisions of this division, or of these laws, or any of the laws 
of this fraternity, which shall relate to the contract of insurance 
between the members and the fraternity.” Rules, p. 36, div. 10, 
§ G. It is said that the insured had paid seventeen assessments, 
only five of which were paid on or before the date specified, and 
that this was evidence of a practice which misled plaintiff and 
excused promptness in payment, and that the court erred in 
refusing to charge the jury that if the insured had been misled 
by long continued course of conduct, and so believed that a 
strict performance on his part was not necessary, the defendant 
could not insist on the forfeiture, and also in instructing the jury 
that, the insured not having paid his assessments within the 
time specified stood suspended and being suspended at the time 
of his death, no insurance could be recovered. We are of the 
opinion that the evidence did not justify the request made, and 
that the charge given was as favorable instruction as the 
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plaintiff was entitled to. The defendant was not responsible 
for these delays. The supreme body was not in a position to 
know the exact dates of payment, and may never have known 
that there was a delinquency; but, even if it did and was willing 
to overlook such delinquencies and receive and treat the pay- 
ments as seasonably made, this liberality should not be given 
the effect of waiving in advance subsequent delinquencies, 
thereby, in effect abrogating the provisions of the contract and 
practically making a new one. 

2. Counsel for the plaintiff contend that the printing of postal 
cards like the one used, and allowing their use by the subordi- 
nate lodge, was indicative of a practice by the supreme body 
of permitting arrearages without suspension, and that the local 
secretary had and by sending the card and receiving payment 
exercised the power of waiving the suspension. This postal 
card was a printed notice, and read as follows: “Pay your dues 
on or before the 15th or you will stand suspended.” It was evi- 
dently intended for general use as a reminder to members for 
the purpose of avoiding delay in payments and consequent sus- 
pension, and, if it is to be given the effect of a waiver, it must 
be upon the theory that inasmuch as tlie insured already stood 
suspended, there was no occasion to send a notice, unless it was 
intended to overlook the delinquency, and that the action must 
be so construed, and in effect an extension of time to make pay- 
ment until the 15th. We have indicated the obvious purpose of 
the supreme lodge in having these notices sent out, and there 
is nothing in the record that it ever authorized any other use 
of them. Moreover, to constitute an estoppel, such card must 
have been instrumental in causing the suspension, which it ob- 
viously did not, for the insured had already stood suspended 
for more than forty days. It is quite as consistent to say that 
this notice was given to call insured’s attention to the fact that 
there were arrearages and the necessity of his taking steps to 
relieve himself from his suspension in the manner provided by 
his policy as to signify that his delinquency had been gratui- 
tously overlooked and his time extended. It is probable that 
there was no special intent about it, and that the card was filled 
and sent out in the regular routine work of the office. If there 
was no intention to waive there was no waiver, and the notice 
would have no effect in the absence of an estoppel. The notice. 
itself is inconsistent with either estoppel or waiver, and, as said, 
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the waiver must be inferred from the fact that a notice to pay 
was sent at all after suspension if it is to be inferred at all, and 
for reasons given did not create an estoppel. That would be to 
punish defendant for its attempt at fairness. 

The undisputed facts are that at the time the card was sent 
the insured was sick and the deceased was in arrearage forty- 
five days, and stood suspended without action of the lodge. He 
had a right to reinstatement upon certain conditions. Unless 
he was able to comply, he had no right to reinstatement. The 
conditions were: (1) Payment. (2) A condition of godd health. 
(3) A certificate to such effect. Upon compliance the supreme 
body (not the local lodge) was under a contract obligation to 
reinstate him upon certain conditions. When he received the 
card, the assured was seriously ill with abscess on the brain, and 
at the time the sister paid the dues he was moribund. He died 
within an hour. Under these circumstances, he had no right to 
reinstatement, for he was not in good health. It is a sufficient 
answer to say that, if the local secretary could waive the condi- 
tions (which we do not intend to imply), there can be no such 
waiver, where as in this case he acted in ignorance of the fact 
that the insured was moribund. Louden vs. Brotherhood, 107 
Minn. 12, 119 N. W. 485; Royal Highlanders vs. Scoville, 66 
Neb. 213, 92 N. W. 206; Niblack on Ins. § 294 p. 548; Schmidt 
vs. Mod. Woodmen, 84 Wis. 101, 54 N. W. 264. 

The judgment is affirmed. 
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SUPREME COURT OF NEW YORK. 


SPECIAL TERM, MONROE COUNTY. 





CALLAHAN 
v8. 


SUPREME TENT OF KNIGHTS OF 
MACCABEES OF THE WORLD. 


MICHEL 
v8. 


SAME.* J 










MUTUAL BENEFIT INSURANCE—CHANGE OF BENEFICI- 
ARIES—RIGHT—VESTED INTEREST. 

If insured agreed to make a mutual benefit certificate payable to his 
wife as beneficiary in consideration of her paying the premiums and 
assessments thereon, and she did so, the husband could not change 
beneficiaries, so as to deprive his wife of the benefits of the con- 
tract, at least in her lifetime. 


[For other cases, see Insurance, Cent. Dig. § 1949; Dec. Dig. § 783.] 








Actions by Cammilla Callahan and by Minnie C. Michel, as 
executrix of Sophia Mary Callahan, against the Supreme Tent 
of the Knights of the Maccabees of the World. Motion by de- 
fendant to pay into court the amount claimed by plaintiffs, and 
that it be discharged from liability. Motion granted on terms 
stated. 











ELMER E. WycxorF (Geo. D. Forsyth, of counsel), for Plain- 
tiff Callahan. 


LovE & KEATING, for the motion. 
JoHN VAN VooRHISs’ Sons, opposed. 















Foore, J. 

The defendant is a mutual benefit insurance company. The 
late George C. Callahan was a member of defendant, and to him 
was issued a beneficiary certificate payable to his wife, Sophia 
Mary Callahan, upon his death, to the amount of $2,000. Said 
Callahan undertook to change the beneficiary, and on his ap- 
plication defendant issued a new certificate on the 25th day of 
January, 1909, designating his sister, the plaintiff Cammilla Cal- 
lahan, as beneficiary. The old certificate, however, was not 
# Decision rendered, Jan. 22,1910. 121 N. Y. Sup. 354. 
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surrendered, but remained in the custody of his wife, Sophia 
Mary Callahan, who died on the 12th day of May, 1909. George 
C. Callahan survived her, and died on the 17th day of July, 1909. 

Plaintiff Minnie C. Michel is the executrix of the last will and 
testament of said Sophia Mary Callahan, and brings the action 
in which she is plaintiff to recover the $2,000 insurance upon 
the ground, as she alleges, that the original certificate was 
issued under an agreement between her said testatrix and her 
husband, George C. Callahan, by which she was to be desig- 
nated as beneficiary, and in consideration thereof to pay the 
premiums and assessments, and that she did, in fact, pay all said 
premiums and assessments. The claim is that this agreement 
and its fulfillment by Sophia Mary Callahan the wife, gave the 
wife a vested interest in this insurance, which deprived the hus- 
band of the right or power to change the beneficiary, and that, 
as the defendant company had notice of her rights in this re- 
spect, the attempt to substitute the plaintiff Cammilla Callahan, 
the sister, as beneficiary, was ineffectual, and that this vested 
interest of the wife survived her death and the right to the insur- 
ance money passed under her will and that the same is now 
recoverable by her executrix. 

Plaintiff Cammilla Callahan, the sister, on the other hand, 
contends that under the statutes and the form of the contract 
the right of the wife to the insurance money was contingent 
upon her surviving her husband, and, as she did not survive him, 
the court should determine upon this motion that her executrix 
has no claim of sufficient foundation to justify an interpleader. 

I think it cannot be said that the claim of the executrix here 
has not some reasonable foundation, and that there is, in fact, 
some reasonable doubt as to whether defendant would be rea- 
sonably safe in paying over the money to the sister. That being 
so, it is a proper case for interpleader. Chapius vs. Long, 77 
App. Div. 272, 78 N. Y. Supp. 1046, and cases cited in the opin- 
ion of O’Brien, J.; McCormick vs. Supreme Council, etc., 6 
App. Div. 175, 39 N. Y. Supp. 1010; Webster vs. Welch, 57 
App. 558, 68 N. Y. Supp. 55. — 

If the alleged agreement between George C. Callahan and his 
wife was actually made, and the wife performed it upon her part, 
it seems to be settled that the husband could not deprive her of 
the benefit of that contract, at least in her lifetime. Stronge vs. 
Knights of Pythias, 189 N. Y. 346, 82 N. E. 433, 12 L. R. A. 
(N. S.) 1206, 121 Am. St. Rep. 902. But whether she acquired 
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such a vested interest in the policy as to survive her death is 
not so clear; but it 1s such a debatable question as that defend- 
ant company ought not to be compelled to decide it at its peril, 
so long as it stands ready to pay the amount of the insurance, 
and seeks only to be protected in paying it to the party having 
the best right to it. It is not claimed that the defendant is liable 
to both parties, and it seems just and equitable that these rival 
claimants should litigate the matter as between themselves. 
This is no hardship to the plaintiff Cammilla Callahan, who 
alone opposes this motion; for, if the contention of her counsel 
is sound, she will succeed upon demonstrating that, as matter of 
law, no right or interest in this insurance money in favor of the 
wife survived her death. 

In the brief of the learned counsel for the plaintiff Callahan, 
the point is made that defendant’s notice of motion is insuffi- 
cient, in that it does not distinctly ask that the adverse claimant 
be substituted in its place, as required by section 820 of the Code 
of Civil Procedure. No such point was made upon the argument 
of the motion. The motion is entitled in both actions, and was 
fully argued by counsel upon the merits and has since been sub- 
mitted upon elaborate briefs. Under these circumstances, I 
think the objection comes too late, and that counsel was not mis- 
led as to the nature of the motion, and that substitution of 
parties was to be asked for is necessarily implied from the na- 
ture of the motion and the facts set forth in the affidavit upon 
which it is founded, 

An oide* may be made permitting the defendant to pay into 
court the tull sum of $2,000, with the interest claimed thereon, 
and discharging the defendant from further liability to either of 
the plaintiffs, and that the plaintiffs be substituted, respectively, 
in the place and stead of the defendant in the actions. But, as 
the defendant is a foreign corporation, the condition is imposed 
that it deposit with the clerk of this court, for the use of the 
parties upon the trial, all documenta y evidence in its posses- 
sion of the facts at issue in these actions, including the proofs 
of death, proofs of claim, original certificates and notices, and 
all other correspondence and papers relating to the matters in 
interest. The form of the order to be settled upon two days’ 
notice. 
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SUPREME COURT OF NEW JERSEY. 


MARZULLI 
v8, 


METROPOLITAN LIFE INS. CO.* 


LIFE INSURANCE—ACTION ON POLICY—PARTY PLAINTIFF 


A iife insurance policy, in which no beneficiary is named, provided that 
the company might pay the amount due thereunder to any relative 
by blood or connection by marriage of the insured, or to any per- 
son appearing to the company to be equitably entitled to the same 
by reason of having incurred expense on behalf of the insured, or 
for his or her burial. Held, that one who has paid the premiums on 
the policy and had paid the funeral expenses of the insured was not 
by reason of those facts entitled to maintain an action on the policy. 


[For other cases, see Insurance, Dec. Dig. § 624.] 


Appeal from District Court of Newark. 

Action by Giuseppe Marzulli against the Metropolitan Life 
Insurance Company. Judgment for plaintiff, and defendant ap- 
peals. Reversed. 


Argued November term, 1909, before Swayze, Trenchard, 
and Parker, JJ. 


CoNOVER ENGLISH, for Appellant. 
ANTHONY R. FINELLI, for Respondent. 
Swayze, J 

The plaintiff sues upon a policy of insurance upon the life of 
Rissolo. The policy was taken out by the plaintiff and he paid 
the premiums. After the death of the insured he paid the 
funeral expenses and presented proofs of death and made claim 
for the insurance. No beneficiary is named in the policy. The 
plaintiff was not related by blood to the insured, and the only 
connection by marriage was that his wife was a sister of the 
wife of the deceased. It is apparent, therefore, that his only 
claim must rest upon what is called the “facility of payment” 
clause in the policy. The clause in question permits the com- 
pany. to pay the amount due either to the beneficiary named in 
the policy, or to any relative by blood or connection by marriage 
of the insured, or to any other person appearing to the company 
to be equitably entitled to the same by reason of having in- 
~ % Decision rendered, Feb. 21,1910. 76 Atl. Rep. 473. Syllabus by the Court. 
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curred expense on behalf of the insured, or for his or her burial. 
No doubt, under this clause, the company might have made the 
payment to the plaintiff, which would have discharged its lia- 
bility; but the question presented in this case is whether the 
plaintiff has a legal right to enforce such payment. We think it 
clear that he has not. By the terms of this clause of the policy 
an option is given the company to pay to any one of the persons 
having the qualifications named in the clause. This option of 
itself necessarily excludes any right on the part of the plaintiff 
to enforce payment. The case differs from such cases as Hil- 
lard vs. Mutual Benefit Life Ins. Co., 35 N. J. Law 415, and 
Connecticut Mutual Life Ins. Co. vs. Luchs, 108 U. S. 498, 2 
Sup. Ct. 949, 27 L. Ed. 800, in which cases the plaintiff was held 
to be substantially the beneficiary contemplated by the policy. 
In this case no beneficiary is named, and the fact that the pay- 
ments of premium were made by the plaintiff imposes no lia- 
bility upon the company to him, whatever rights it may give the 
plaintiff, if any, to recover of the estate of the deceased; for the 
payments were, in contemplation of law, made by the deceased. 
The case of Lewis vs. Metropolitan Life Ins. Co., 178 Mass. 52, 
59 N. E. 439, 86 Am. St. Rep. 463, involves this precise clause, 
and is a decision by a court of high repute. The case of Pru- 
dential Ins Co. vs. Godfrey, 72 Atl. 456, sustains the same view, 
in an elaborate opinion by Vice Chancellor Walker. It is un- 
necessary to consider the other questions raised in the case. 
Upon the facts as stated, the judgment should have been 
rendered for the defendant. The judgment must therefore be 
reversed, and the record remitted for a new trial. 


KENNEDY VS. MODERN WOODMEN OF AMERICA.* 


(Supreme Court of Illinois.) 


MUTUAL BENEFIT CERTIFICATE—ACTIONS—EVIDENCE. 

In an action on a benefit certificate, based on the death of the member 
who had been absent from his home and unheard of for more than 
seven years, plaintiff need only establish the death of the member 
by a preponderance of the evidence. 

[For other cases, see Insurance, Cent. Dig. §$§ 2006, 2007; Dec. Dig. § 
819.] 

*% Decision rendered, Feb. 16, 1910. 90 N. E. Rep. 1084. 
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SUPREME TENT, KNIGHTS OF THE MACCABEES OF 
THE WORLD, VS. FISHER. (No. 6,675. 


(Appellate Court of Indiana, Division No. 2.) 


BENEFIT CERTIFICATE—ACTJON—COMPLAINT. 


Where a complaint on a benefit certificate alleged that defendant de- 
nied liability, and refused and still refuses to furnish plaintiff blanks 
ior proof of death, and refused to accept proofs of death, and fur- 
ther alleged that insured had at all times performed all his duties 
as a member of defendant association, and had otherwise complied 
with the requirements thereof, and performed all the conditions on 
his part to be performed, and that plaintiff had performed all the 
conditions on her part to be performed, the complaint was not de- 
fective on the theory that plaintiff was bound to furnish proofs of 
death before suit was brought, regardless of defendant’s refusal to 
furnish blanks therefor. 


[For other cases, see Insurance, Cent. Dig. § 1996; Dec. Dig. § 815.] 


BENEFIT CERTIFICATE—COMPLAINT—TENDER. 


A complaint on a benefit certificate alleging that insured offered to pay, 
and téndered to defendant's acting, authorized record keeper, all 
moneys and assessments due to defendant for November, 1905, that 
such record keeper refused to accept such moneys and assessments 
from insured, although it was his duty to do so, while subject to 
a motion to make more specific, was not insufficient as an allegation 
of tender for failure to allege the amount due at the date of the 
alleged tender, and that the amount tendered was in lawful money, 
or that it was brought into court for defendant’s use. 


[For other cases, see Insurance, Cent. Dig. § 1996; Dec. Dig. § 815.] 


MUTUAL BENEFIT CERTIFICATE—ASSESSMENT — TENDER 
—EVIDENCE. 

In an action on a mutual benefit certificate, evidence held insufficient to 
show either payment or tender of certain dues, for nonpayment of 
which the certificate was forfeited. 

ee other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 

19. 


% Decision rendered. Feb. 25,1910. 90 N. E. Rep. 1044. 


McNAUGHT ET AL. VS. EQUITABLE LIFE ASSUR. SO- 
CIETY OF UNITED STATES.* 


(Supreme Court of New York, Appellate Division, Second Department.) 


FRAUD—AFFIRMANCE. 

Where, after the service of a summons in a suit in equity by insured to 
rescind for fraud a life policy stipulating for the forféiture of pre- 
miums paid en the nonpayment of a premium at maturity and before 
the service of the complaint, insured paid a premium then due with- 


% Decision rendered, March 4,1910. 121 N. Y. Sup. 447. 
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out any mutual understanding that it should not serve as an affirm- 
ance of the policy, the payment operated as an affirmance, though 
insured notified insurer that the fact of payment should not have 
the legal effect of an aifirmance. 


[For other cases, see Insurance, Cent. Dig. § 263; Dec. Dig. § 142.] 


———_——- $e @__—_ — 


ROBERTSON VS. FRATERNAL UNION OF AMERICA.* 
(Supreme Court of South Carolina.) 


FRATERNAL INSURANCE—STATUTORY PROVISIONS. 


Since Civ. Code 1902, §§ 1830-1841, exempts fraternal benefit associations 
from the provisions of the insurance laws of the state, the provisions 
of section 1825 that “life insurance companies that shall receive the 
premium on any policy for the space of two years shall be deemed 
and taken to have waived any right they may have had to dispute 
the truth of the application for insurance, or that the insured per- 
son had made false representations”, etc., have no application in an 
action on a policy issued by a fraternal benefit insurance company. 


[For other cases, see Insurance, Dec. Dig. § 755.] 


ACTION ON POLICY—INSTRUCTIONS AS TO CONDITIONS. 


A policy of life insurance provided that it should be void if insured died 
“from disease resulting from his intemperate habits * * * or 
from the result of drunkenness”, or if he “shall become so far in- 
temperate or use drugs to such an extent as to impair his health’. 
Held that, it was a breach of the latter part of this condition that 
insured became so far intemperate as to impair his health, even 
though the impairment of health was not the direct and proximate 
cause of death. 


[For other cases, see Insurance, Cent. Dig. § 881; Dec. Dig. § 341.] 
a OF POLICY —INTEMPERANCE — CONSTRUC- 


To invalidate a policy of life insurance, under a provision that it should 
be void if insured “shall become so far intemperate, or use drugs to 
such an extent as to impair his health’, mere intemperance is not 
sufficient, but impairment of health therefrom must be shown. 


[For other cases, see Insurance, Cent. Dig. § 881; Dec. Dig. § 341.] 
% Decision rendered, March 14,1910. 67S. E. Rep. 247. 


—_-+——-- eg -— — 


HOELAND VS. WESTERN UNION LIFE INS. CO. OF 
SPOKANE.* 
(Supreme Court of Washington.) 


WARRANTIES—IN GENERAL. 


When a representation made by an applicant for insurance .is carried 
into a contract and expressly made a part of it, it becomes a war- 
ranty, and its materiality is settled by the agreement of the parties 


[For other cases, see Insurance, Cent. Dig. § 561; Dec. Dig. § 266.] 
ee Ee ee ee 
% Decision rendered, March 29, 1910. 107 Pac. Rep. 866. , 
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WARRANTIES — DISTINCTION BETWEEN “WARRANTIES” 
AND “REPRESENTATIONS”. 

The difference in legal effect between a “warranty” and a “representa- 
tion”, in an insurance policy, is that falsity in a warranty in any 
particular bars recovery on the policy, while a “representation” to 
do so must refer to some fact material to the insurance, and be false 
or fraudulent. 

[For other cases, see Insurance, Cent. Dig. § 560; Dec. Dig. § 265.] 

[For other definitions, see Words and Phrases, vol. 8, pp. 7396-7405, 
7833; vol. 7, pp. 6108-6110.] 


ACTIONS ON POLICY—QUESTIONS FOR JURY. 

Where an insured answered “No” to a question in his application, “Have 
you ever had any of the following diseases?” among which was 
listed, ““Headaches—severe, protracted, or frequent”, and there was 
evidence that for several years before making the application he had 
had frequent and severe headaches, the question whether they were 
of such a nature as to be classed as a disease should have been 
submitted to the jury. 


[For other cases, see Insurance, Cent. Dig. § 1738; Dec. Dig. § 668.] 


WARRANTIES—CONSTRUCTION. 


Where an insured in his application answered “No” to the question, 
“Have you ever had any of the following diseases?” among which 
was named “headaches”, and the truth of this answer was warranted 
by the insured, the real warranty was that he never had head- 
aches of such a character as to be classed as a disease. 


[For other cases, see Insurance, Cent Dig. §§ 681-690; Dec. Dig. § 291.] 
ACTIONS ON POLICY—PLEADING. 


Where an insured warranted that he made true answers to the medical 
examiner, in an action on the policy, the burden is on plaintiff to 
allege and prove that the answers were not correctly written by the 
médical examiner if she wishes to benefit by this contention. 


[For other cases, see Insurance, Cent. Dig. § 1592; Dec. Dig. § 629.] 
ACTIONS ON POLICY—EVIDENCE. 


The fact that an appiicant for insurance certified that his answers to 
the medical examiner were correctly recorded is only prima facie 
evidence of that fact, since the medical examiner is the agent of the 
insurance company. 


[For other cases, see Insurance, Cent. Dig. § 1709; Dec. Dig. § 665.] 
WARRANTIES—CONSTRUCTION. 


Warranties in contracts of insurance are construed strictly, and will not 
be extended to include anything not necessarily implied in their 
terms. 


[For other cases, see Insurance, Cent. Dig. § 564; Dec. Dig. § 264.] 


WARRANTIES—BREACH. 


The fact that an insured consulted a doctor and procured glasses, or 
that a friend, who was'a physician, prescribed for him some years 
before for headaches, occasioned by temporary worry over business, 
but did not mention these when asked in the application what doc- 
tors he had consulted, and for what ailments, did not ayoid the con- 
tract, since the question did not contemplate temporary ailments, 
but only those of a serious character, and a construction of an 
insurance contract which leads to absurdities should be avoided. 


[For other cases, see Insurance, Cent. Dig. § 691; Dec. Dig. § 292.] 
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McINTYRE VS. FEDERAL LIFE INS. CO.* 


(Kansas City Court of Appeals. Missouri.) ° 








PAROL AGREEMENT. 


An insurance contract need not be evidenced by a written policy; a 
parol agreement being sufficient. 


[For other cases, see Insurance, Cent. Dig. §§ 203-209; Dec. Dig. § 131.] 























CONTRACT OF REINSURANCE. 


A contract of reinsurance is not a promise to pay the debt of another, 
but a contract of insurance, and may rest in parol. 


[For other cases, see Insurance, Dec. Dig. § 145.] 


—e OF CONTRACT—QUESTION FOR 
J 5 





Defendant reinsured policies written by the U. Insurance Company, in- 
cluding one held by plaintiff's mother, under an agreement author- 
izing it to value the policies in accordance with the U. Company's 
assets, which were turned over. Immediately thereafter, defendant’s 
authorized agents made an oral agreement to carry out the policy 
in question according to its terms, and never informed plaintiff or 
the insured of its right to a lien on the policy, but instead wrote 
plaintiff a letter calculated to deceive plaintiff into the belief that 
defendant intended to carry out the policy, whereupon plaintiff con- 
tinued to pay premiums until insured’s death. Held, that plaintiff 
was entitled to go to the jury on the issue of the existence of an 
oral contract to reinsure the policy according to its terms. 


[For cther cases, see Insurance, Dec. Dig. § 668.] 
* Decision rendered, March 7, 1910. 126 $S. W. Rep. 227. 


MORROW VS. FIDELITY MUT. LIFE ASS’N OF 
PHILADELPHIA.* 







(Supreme Court of Pennsylvania.) 












ACTION ON POLICY—-AFFIDAVIT OF DEFENSE. 


In an action on a life policy, plaintiff alleged that his equitable propor- 
tion of an equation fund was $1,800, and that if such proportion was 
less in amount it showed a deficiency in the equation fund, which 
under the policy should have been made good by a pro rata assess- 
ment. Held, that an affidavit of defense, alleging that plaintiff’s equi- 
table proportion was only $426.60 and that no deficiency in the fund 
had arisen, was sufficient. 


[For other cases, see Insurance, Dec. Dig. § 640.] 
% Decision rendered, Jan. 3,1910. 75 Atl. Rep. 715. 
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MISSEY VS. SUPREME LODGE KNIGHTS AND LA- 
DIES OF HONOR.* 
(St. Louis Court of Appeals. Missouri.) 


MUTUAL BENEFIT INSURANCE — CHARACTER OF ORGANI- 
ZATION—EVIDENCE. 

Evidence held to sustain a finding that defendant insurance company is 
an organization doing business under the benevolent or mutual 
benefit plan, so as not to be subject to the general insurance laws 
of the state. 


[For other cases, see Insurance, Dec. Dig. § 810.] 


PLAN OF INSURANCE—CERTIFICATE OF AUTHORITY. 


A foreign life insurance company, authorized by the Superintendent of 
the insurance department to do business in the state on the assess- 
ment plan, cannot issue certificates of membership, or make con- 
tracts of insurance, on any othgr plan. 


[For other cases, see Insurance, Dec. Dig. § 18.] 


MUTUAL BENEFIT INSURANCE—BENEFICIARIES —VALID- 
ITY OF CONTRACT. 


Where the constitution and by-laws of a mutual benefit life insurance 
company require the beneficiary to sustain a certain relationship to 
insured, and provide that every “certificate issued to a member 
who shall have designated in his application as beneficiary a person 
who is not entitled to take such benefit” shall be void, a certificate 
designating the beneficiary as “cousin, first degree”, of insured, 
when not related to him in any degree, and not dependent on him 
for support, is void. 


[For other cases, see Insurance, Cent. Dig. § 1861; Dec. Dig. § 723.] 








% Decision rendered, Feb. 21,1910. Rehearing denied, March 8,1910. 1268S. W. Rep. 559. 


—————- eq —___—_—__ 


FEDERAL LIFE INS. CO. VS. ARNOLD. (No. 6,662.)* 
(Appellate Court of Indiana, Division No. 2.) 


se INSURANCE—AUTHORITY OF INSURER—STAT- 

The statute authorizing the directors of a life insurance company or- 
ganized under it to fix the amount of premiums, assessments, or 
periodical calls and the time and manner of payment thereof and 
the risks to be assumed, and the duration thereof, and to change 
the same from time to time, and empowering the company to pro- 
vide for the payment of policy claims or the accumulation of re- 
serves, and the expenses of the management of the business by 
payments to be made either at periods named in the contract or on 
assessinent, etc., does not restrict the power of a company organized 
under it, but extends the liability of the insured, and a company may 
fix the premium at such sum as will create a fund, not only suffi- 
cient to meet mortuary claims, but to create an unlimited reserve, 
and it may contract for extended insurance. 


[For other cases, see Insurance, Cent. Dig. §§ 71-75; Dec. Dig. § 57.] 
Bch sie pci ee en eet ae 
% Decision rendered, March, 29,1910. 91 .N. E. Rep. 357. 
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JOHNSON Vs. GRAND LODGE OF A. O. U. W. OF NEW 
JERSEY.* 
(Supreme Court of New Jersey.) 
a Es, PSRER TS INSURANCE—SUSPENSION—REINSTATE- 


Under a rule of a fraternal order providing that for the nonpayment of 
an assessment a member shall stand suspended from all the rights, 
benefits, and privileges arising from membership, till he has been 
reinstated, and authorizing reinstatement within three months from 
the suspension, on the condition that all assessments shall be paid; 
that, after thirty days, a certificate of good health shall be fur- 
nished by the applicant for reinstatement at the time the assess- 
ments are paid; and that the financier shall report to the lodge at 
its next stated meeting, at which a vote shall be taken, and, if a 
majority be cast for reinstatement, the member shall be reinstated 
and his beneficiary certificate held in full force, where a member 
suspended for nonpayment of an assessment paid within thirty days, 
he was entitled to reinstatement as of right without a vote of the 
order. 


[For other cases, see Insurance, Cent. Dig. § 1922; Dec. Dig. $ 762.] 
* Decision rendered, March 16,1910. 75 Atl. Rep. 801. 


—_—@¢@—___ 


WESTERFELD ET. AL. VS. NEW YORK LIFE INS. CO. 
(S. F. 4,049.)* 


(Supreme Court of California.) 


PLEADING—COMPLAINT—VALUE OF CLAIM. 

In an action on a life insurance policy, an averment in the complaint 
that, “except for the fraud and deception practiced upon them by 
defendant, plaintiffs would not have surrendered said policy for 
any sum less than the sum of $10,000” was not an allegation of the 
value of the claim upon the policy. 

[For other cases, see Insurance, Dec. Dig. § 6309.] 


# Decision rendered, March 1, 1910. 107 Pac. Rep. 699. 
————+@—_____ 


ALLEN VS. SMITH.* 
(Supreme Court of Alabama.) 


LIFE INSURANCE—PREMIUM NOTE—FRAUD. 

In an action on a premium note for a life policy, defended on the 
ground of fraud in obtaining the policy, evidence held to require the 
submission of the issue of fraud to the jury. 

[For other cases, see Insurance, Cent. Dig. §§ 452, 454; Dec. Dig. § 197.] 


% Decision rendered, Jan. 20,1910. 51 South. Rep. 724. 
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LIFE INSURANCE—FRAUD—RESCISSION. 


Where an agent was only a soliciting agent, under appointment of the 
state agent of insurer, and his agency as to a policy terminated 
when the application was made, and the policy was issued to the 
applicant, a subsequent tender of the policy to him by the applicant, 
seeking to rescind on the ground of fraud, was not a tender to in- 
surer. 


{For other cases, see Insurance, Cent. Dig. § 535; Dec. Dig. § 248.] 


—_-—_e@—____—_—_- 


HOWZE ET AL. VS. HARRISON.* 
(Supreme Court of’ Alabama.) 


MUTUAL BENEFIT COMPANIES — OFFICERS — MISAPPRO- 
PRIATION OF FUNDS—RECEIVERS. 

A bill alleged that respondents were officers of the grand lodge of a 
fraternal order, and were under the control of and accountable to 
the grand lodge for the management of the endowment funds, 
which were separate from the grand lodge funds, and under the ex- 
clusive control of an endowment board, which was accountable to 
the grand lodge, that respondents had failed to make reports to the 
grand lodge as required, and had diverted to their own use certain 
sums belonging to the grand lodge fund and endowment fund, and 
that there would not be another meeting of the grand lodge for 
two years, and prayed for a receiver to take charge of the funds 
and property of the order, and to conduct its insurance business, 
etc. Held, that ordinarily only the governing body of the corpo- 
ration has authority to remove officers and prevent the misap- 
propriation of funds, and the facts alleged did not authorize the 
appointment of a receiver at the suit of a single member of the 
order; there being no showing that the grand lodge would not 
protect its funds when it met, or that respondents or the order were 
insolvent. ° 


[For other cases, see Insurance, Cent. Dig. § 1836; Dec. Dig. § 695.] 
* Decision rendered, Feb. 3,1910. 51 South. Rep. 614. 


KNOWLES VS. KNOWLES (Two Cases.)* 


(Supreme Judicial Court of Massachusetts. Bristol.) 


ACTIONS—ADMISSION OF EVIDENCE—UNATTACHED AP- 
PLICATION FOR INSURANCE POLICY—SUITS BETWEEN 
Se -icigy PARTIES. 


Rev. Laws, c. 118 (now St. 1907, c. 576) § 73, provides that, in any claim 
arising under a life policy issued within the state without previous 
medical examination or without insured’s knowledge and consent, 
the statements in the application as to insured’s age, etc., shall bind 


* Decision rendered, Feb. 24,1910. 91 N. E. Rep. 213. 
VoL. XXXIX.—39. 
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the company unless shown to have been willfully false, and requires 

“every policy containing a reference to the application of insured, 
either as a part of the policy or as having a bearing thereon, to 
have attached thereto a correct copy of the application, and pro- 
vides that such application shall not be received in evidence unless 
so attached”. Held, that the part quoted only applied to actions be- 
tween the company and persons claiming under the policy so that, 
in a suit by insured’s parents against his widow and administratrix 
to recover possession of the policy, the application was admissible, 
if competent, though not attached to the policy. 


[For other cases, see Insurance, Cent. Dig. §§ 214-217; Dec. Dig. § 134.] 


CRESWILL ET AL. VS. GRAND LODGE K. P. OF 
GEORGIA.* 


° (Supreme Court of Georgia.) 


NAMES—RIGHTS OF FRATERNAL ORDER—INFRINGEMENT. 


Where an association known as the Knights of Pythias, with a supreme 
lodge incorporated in the District of Columbia, and a grand lodge 
unincorporated in this state, the main objects of which were fra- 
ternal and benevolent, but which received and owned large amounts 
of property and had an insurance feature, acquired a proprietary 
right in the name by which it was known and under which it op- 
erated, no other association of persons organized for similar pur- 
poses had the right to fraudulently copy or infringe upon that name. 

(a) The mere addition to the distinctive name of the defendants’ asso- 
ciation of the words, “of North America, South America, Europe, 
Asia, Africa, and Australia, jurisdiction of Georgia”, cannot be de- 
clared as matter of law to constitute such a difference as to make 
the name so altered free from the complaint of being an infringe- 
ment, or to render the finding of the jury that there was a fraudulent 
infringement contrary to law. 


[For other cases, see Insurance, Cent. Dig. § 1832; Dec. Dig. § 692.] 


USE OF a NAME—ACTION TO ENJOIN—LACHES 
—EVID E. 

The evidence authorized the jury to find that there had been no such 
laches on the part of the plaintiffs as to bar them from a right to 
equitable relief. 

{For other cases, see Insurance, Cent. Dig. § 1832; Dec. Dig. § 692.] 


% Decision rendered, Feb. 21,1910. 67S. E. Rep. 188. Syllabus by the Court. 
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MUTUAL LIFE INS. CO. OF NEW YORK VS. MURRAY. 
—MURRAY VS MUTUAL LIFE INS. CO. 
OF NEW YORK.* 


(Court of Appeals of Maryland.) 


ACTION ON POLICY—PROVINCE OF COURT—CONSTRUC- 
TION OF INSURANCE POLICY. 


The interpretation of a policy of insurance, containing 3 written memo- 
randum of terms of a special agreement, is for the court. 


[For other cases, see Insurance, Cent. Dig. § 1734; Dec. Dig. § 668.] 


CONSTRUCTION OF POLICY. 


Where the language of an insurance policy is clear and simple, nothing 
ought to be imported into it by construction. 


[For other cases, see Insurance, Cent. Dig. §§ 292, 2904; Dec. Dig. § 146.] 


ENDOWMENT—SHARE OF SURPLUS—‘PAID UP POLICY’— 
CONSTRUCTION. 


A twenty year insurance policy provided the manner in which the policy 
could, before the expiration of the period, on default in payment of 
premiums, be transferred into a fully “paid up policy” for a certain 
percentage of the, original amount, and among the requirements 
were the surrender of the policy and the acceptance of a new form 
of policy, and in the same connection provided that a “paid up 
policy” would not entitle insured to the surplus for which provision 
was made in the twenty year policy. Insured, before the expiration of 
the period, and while his policy was still ‘in force with all premiums 
paid, consulted the company’s officers and stated that he wished to 
commute the premiums for the remaining time, and was told that 
the premiums would be commuted, but that, if he died, he would 
lose the premiums paid. A written memorandum of the commu- 
tation was made on the policy, which simply provided that a gross 
sum be paid in lieu with the premiums thereafter to become due, 
and concluded with the expression “making the policy paid up”. 
Held, that the written memorandum would not make the policy a 
“paid up policy” within the meaning of the other terms of the policy, 
so as to exclude insured from participation in the surplus. 


[For other cases, see Insurance, Cent. Dig. § 305; Dec. Dig. § 150.] 
[For other definitions, see Words and Phrases, vol. 6, pp. 5157-5158.] 


*% Decision rendered, Dec. 1, 1909. 75 Atl. Rep. 348. 


——— oe @—____—_- 


BLACK VS. FRANKLIN LIFE INS. CO.* 
(Supreme Court of Georgia.) 


LAPSE—RIGHT TO CONTINUED INSURANCE—REDUCTION 
FOR INDEBTEDNESS FOR LOANS. 


A finding for the defendant being demanded by the evidence, the court 
did not err in directing a verdict accordingly. 


[For other cases, see Insurance, Dec. Dig. § 367.] 


% Decision rendered, Feb. 23,1910. 67S. E. Rep.79. Syllabus by the Court, 
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KNIGHTS OF MODERN MACCABEES VS. GILLIS 
ET AL.* 


(Court of Civil Appeals of Texas.) 


BENEFIT CERTIFICATE—PROOFS OF LOSS—EVIDENCE. 

Where an action on a benefit certificate depended on an issue as to the 
payment of assessment No. 134 on or before October 30, 1906, 
proofs of loss including an affidavit by defendant’s finance keeper of 
the tent to which decedent belonged that assessments Nos. 134 and 
135 were paid on November 1, 1906, were admissible, though not 
conclusive on such issue. 

[For other cases, see Insurance, Dec. Dig. § 818.] 


% Decision rendered, Feb. 5,1910. 1258. W. Rep. 338. 


GRAND LODGE, A. O. U. W. OF MICHIGAN, VS. 
BROWN ET AL.* 
(Supreme Court of Michigan.) 


FRATERNAL INSURANCE—CHANGE OF BENEFICIARY — 
MENTAL CAPACITY OF MEMBER. 

A member of a fraternal, beneficiary association has mental capacity to 
change the beneficiary, where he has sufficient mental capacity to 
understand the business and the extent of his property and how he 
wishes to dispose of it and who are dependent on him. 


[For other cases, see Insurance, Cent. Dig. § 1946; Dec. Dig. § 780.] 


FRATERNAL INSURANCE—CHANGE OF BENEFICIARY — 
CAPACITY OF MEMBER. 
Evidence held to show that a member of a fraternal beneficiary associa- 
tion possessed mental capacity to change the beneficiary. 
~ i cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 
19. 


FRATERNAL INSURANCE—VALIDITY OF CERTIFICATE— 
PARTY ENTITLED TO QUESTION. 

Where a fraternal beneficiary association issued a benefit certificate 
making the wife of the member beneficiary, and then permitted the 
member to change the beneficiary by making his brother and sis- 
ters beneficiaries, the only party who could contest the validity of 
the change was the association itself, and, where it recognized its 
validity, the wife could not complain though the association did not 
—— to designate brothers and sisters of a member bene- 

ciaries. 


[For other cases, see Insurance, Cent. Dig. § 1948; Dec. Dig. § 782.] 


FRATERNAL INSURANCE—BENEFICIARIES—WHO MAY BE. 


The by-laws of a fraternal beneficiary association, providing that the 
beneficiary shall be one or more members of the family of a mem- 


*% Decision rendered, March 19,1910. 125 N. W. Rep. 400. 
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ber or some person or persons related to him by blood, authorize 
the association to issue a certificate to a member designating his 
brother and sisters beneficiaries. 


[For ad cases, see Insurance, Cent. Dig. §§ 1935, 1937; Dec. Dig. § 
771. 


FRATERNAL ele oP aera MAY BE 
—BURDEN OF PROO 

A party contesting the aaa of a change of beneficiary in a benefit 
certificate whereby thé member made his brother and sisters bene- 
ficiaries in place of his wife on the ground that the association did 
not have authority prior to Pub. Acts 1901, No. 192. to permit the 
naming of brothefs and sisters beneficiaries, must prove that the 
association had not amended its articles of association or had not 
reincorporated subsequent to the passage of the act, and the facts 
must be shown by affirmative proof. 

{For other cases, see Insurance, Cent. Dig. §§ 1999, 2000; Dec. Dig. § 


817.] 
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{From certified transcript. ] 


COURT OF APPEALS OF KENTUCKY. 


J.S. VERTREES, Appellant 
v8. 


HEAD & MATTHEWS, Appellees.* 


INSURANCE BROKERS AND AGENTS—LIABILITY FOR 
PLACING POLICIES IN NONADMITTED COMPANIES. 


Where an insurance broker or agent procures for, and delivers to, an 
assured an unlicensed, nonadmitted insurance company’s policy of 
fire insurance, the broker or agent is liable for the loss. It is not 
necessary for the broker to make false or fraudulent representations 
concerning the company or its solvency. If, in fact, it is insolvent 
or fails or refuses to perform its contract without legal excuse, the 
broker is liable. 


BROKERS AND AGENTS—IMPLIED ASSUMPTION THAT 
COMPANY IS RESPONSIBLE— THE AGENT PRESUMED 
TO KNOW CONDITION OF COMPANY. 


An insurance broker or agent acting for a nonadmitted company is 
presumed to know the condition of the company and to have repre- 
sented the same as solvent. Its insolvency, therefore, makes him 
personally responsible. 


Appeal from Ohio Circuit Court. 


G. B. Lixens, for Appellant. 
HEAVRIN and WoopwarD, for Appellees. 


CARROLL, J. 

The appellant, Vertrees, who was the plaintiff below, sought 
in this action to recover from the appellees, Head and Matthews, 
defendants below, one thousand dollars upon the ground that, 
as insurance agents, they induced him to take out a policy of 
insurance for that sum in an insolvent company not authorized 
to do business in this state, thereby causing him to sustain a 
loss in that amount. In the petition he averred in substance 
that, desiring to obtain insurance upon a stock of merchandise, 
he applied to Head and Matthews, insurance agents, for the 
purpose of getting a policy. That they represented to him that 
they were the agents for the Industrial Fire Underwriters of 
Chicago, and that it was a good and solvent company, and a 
~% Decision rendered, Apr. 22,1910. Tobereported. 
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policy in it would be as safe as one issued by any other com- 
pany of good standing. That the representations as to the 
solvency of the company were false and fraudulent, and known 
by them to be so at the time they were made, but that he did not 
know anything about the company and relied upon the repre- 
sentations and assurances made by Head and Matthews, and 
upon their statements was induced to and did accept a policy 
in the company and pay them the premium demanded, and did 
not attempt to obtain insurance in any other company, as he 
might have done. He iurther averred that during the life of the 
policy his property was destroyed by fire, and when he attempted 
to collect the insurance, he ascertained for the first time that 
the company was utterly insolvent, if indeed such a company 
existed at all, and that it had no authority to do business in the 
state of Kentucky, nor did Head and Matthews have license 
from the state to do business as agents for it. 


A demurrer interposed to this petition was overruled, and 
thereupon the defendants filed an answer controverting all the 
material allegations of the petition and affirmatively pleading 
that at the time mentioned they were engaged in the business 
of insurance agents and the authorized agents for the Phoenix 
Insurance Company and the North State Company, and no 
others, and this fact was well known to Vertrees. That Vertrees 
made application to them for insurance and they endeavored to 
place his risk with the North State Company and also the 
Phoenix Insurance Company, but each of these companies re- 
fused to accept the risk. That they thereupoif notified Vertrees 
that they were unable to obtain insurance in either of the com- 
panies they represented, but told him that they had received a 
circular letter from a firm in Illinois offering to issue insurance 
on risks such as his, and although they were not agents for the 
company mentioned by the Illinois firm and had no knowledge 
of the standing of the company, yet if he desired them to do so 
they would as an accommodation to him, and not as agents for 
the company, forward his application to the Illinois firm. That 
under these circumstances he requested them to forward his 
application, which they did, and upon receipt of the policy they 
delivered it to Vertrees upon the payment to them of the pre- 
mium required. They further set up that it was stipulated in the 
policy that if the property insured was mortgaged, the policy 
should be null and void, and that at the time the policy was is- 





622 Insurance Law Journal Vol. 39. [| May, 1910. 


sued there was a mortgage lien upon the property covered by 
the policy, although Vertrees falsely and fraudulently repre- 
sented that it was free from incumbrances, and that this mis- 
statement avoided the policy. 

Other pleadings completed the issues and upon a trial of the 
case before a jury each of the parties introduced evidence in sup- 
port of their respective contentions as set out in the pleadings, 
and the jury after being instructed returned a verdict for ap- 
pellees. 

As the case must be reversed for errors committed by the trial 
court in giving instructions and admitting incompetent evi- 
dence, it becomes necessary to pass upon the question raised 
by counsel for appellee that the petition did not state facts suf- 
ficient to constitute a cause of action. The argument upon this 
point being first, that the cause of action attempted to be stated 
is within that section of the Statutes of Frauds providing that 
“No action shall be brought to charge any person (1) for a rep- 
resentation or assurance concerning the character, conduct, 
credit, ability, trade or dealings of another, made with intent 
that such other may obtain thereby credit, money or goods; 

* * unless the promise * * * assurance or representa- 
tion * * * or some memorandum or note thereof be in writ- 
ing and signed by the party to be charged therewith or by his 
authorized agent”; and second, that an agent does not guar- 
antee the solvency of his principal; and is not to be held per- 
sonally liable although his principal may be insolvent. 


That part of the Statute of Frauds invoked to defeat a recov- 
ery has no application to the state of facts set out in the petition. 
If a person in violation of law or deceitfully or fraudulently, or 
with knowledge of its falsity, makes a representation or assur- 
ance concerning, the character or credit of another, it is not 
essential to maintain a cause of action against him that such rep- 
resentation or assurance shall be in writing. The statute, does 
not embrace assurances or representations that are deceitfully 
or fraudulently made or that are made with knowledge of their 
falsity or in violation of a statute. It was not intended to save 
harmless from the consequences of false and fraudulent state- 
ments wrongdoers or those who for purposes of gain or other 
motive would cheat or mislead. It was designed to protect per- 
sons who honestly and in good faith made assurances respecting 
the credit or standing of another, and should be confined to this 
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character of cases. Upton vs. Vane, 6 Johnson, 181, 5 Am. Dec. 
210; Clarke vs. Dunham Lumber Co., 86 Ala., 220; Dent vs. 
McGrath, 3 Bush 174. 

In respect to the proposition that an agent does not guar- 
antee the solvency of his principal, and is not personally liable 
for the failure of his principal to fulfill contracts, it may be said 
that generally an agent, acting within the scope of his authority 
and in the course of his employment, is not responsible for 
statements and representations that he makes. In making such 
statements and representations he acts for his principal, and 
the party who has been injured by them must look to the princi- 
pal for indemnity or compensation. But if an agent knowingly 
makes false or fraudulent representations concerning any busi- 
ness matter intrusted to him as agent, or assumes in violation - 
oi a statute to act as agent, and the person with whom he is 
dealing is misled thereby to his prejudice, the agent will be per- 
sonally liable. Upon this point it was said in Campbell vs. Hill- 
man, 15 B. Mon, 508, that :— 

An agent is responsible individually to the purchaser for a 
fraud committed by him in the sale of property, although he 
does not profess to sell the property as his own, but acts 
throughout in his capacity as agent. 

It is the fraud or wrongful act knowingly practiced by the 
agent that makes him individually responsible. So long as the 
agent confines himself within the legitimate scope of his em- 
ployment, if it be a legal one, he will not be personally liable for 
his acts or declarations. But when he exceeds the bounds of 
his authority and knowingly undertakes to mislead or deceive 
or acts contrary to law, the fact that he is acting as agent will 
not protect him from the consequences of his misconduct. We 
do not of course hold that the fact that the agent may make 
himself personally liable would have the effect of releasing his 
principal. We are not considering that phase of the question, 
and what we have to say only relates to the personal liability of 
the agent. These general principles, applicable to all agents, 
should be rigorously applied to persons who assume to act as 
agents for insurance companies in violation of law. The Legis- 
lature has carefully devised and enacted a system of laws for the 
purpose of protecting the citizens of the state from insolvent and 
irresponsible insurance companies, and to administer these 
laws has established an insurance department having general su- 
pervision of insurance companies with authority to admit such 
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companies as show themselves capable of performing their con- 
tracts, and power to deny the right to do business in the state 
to companies that have not complied with the law. And for the 
purpose of making more effective these laws, it has provided 
certain conditions that insurance companies must comply with 
before they are permitted to do business in this state, and fixed 
penalties against any person undertaking to act as agent for an 
insurance company not authorized to do business in the state; 
the statute upon this point reading :— 

Section 633. Whoever solicits and receives applications for 
insurance on behalf of any insurance company, or transmits 
ior any person other than himself an application for insur- 
ance, or a policy of insurAnce to or from such company, or 
advertises that he will receive or transmit the same, or who 
shall in any manner directly or indirectly, aid or assist in trans- 
acting the insurance business of any insurance company, shall 
be held to be an agent of such company within the meaning 
of this article, anything in the policy or application to the con- 
trary notwithstanding. 

The statute further provides that an agent who acts without 
a license shall be guilty of a misdemeanor and subjected to a 
fine. In view of this statute and the other laws that have been 
in existence for many years, there is little excuse for any per- 
son acting as agent for a company that has not been permitted 
by the insurance department to do business in the state. Any 
person who is solicited to become an agent or who desires to 
represent a company, can easily inform himself by writing to 
the insurance department, whether or not the company propos- 
ing to engage his service is authorized to do business in this 
state. And so we think that to protect citizens of this state 
from being defrauded by irresponsible companies and to carry 
out the declared purpose of our statute, and aid in preventing 
such companies from having agents in the state, we are fully 
justified in holding that any person who undertakes to act as 
agent for a company not authorized to do business in this state 
thereby personally assumes that the company for which he acts 
is solvent and able to perform its agreements. If it is not he 
makes himself individually liable for any loss sustained on ac- 
count of its insolvency, or failure to fulfill its contract, entered 
into with persons who did not know that the company was not 
authorized to do business in the state and who believed that the 
person assuming to act for it was its duly authorized agent. As 
between the insured who, in good faith, accepts a policy, believ- 
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ing it to be in a solvent and responsible company, and an agent 
who, in violation of law, induces him to take it, the agent should 
bear the loss. But in this connection we may observe that the 
liability of the agent is based upon the theory that the company, 
if solvent and responsible, could have been compelled to pay the 
loss. And so, if for any reason the insured could not recover 
in an action against the company, neither can he recover in an 
action against the agent. An agent may make any defense the 
company could have made, and so if Vertrees, by false and 
fraudulent representations as to the mortgage, avoided the 
policy, he cannot recover in this action against the agent. 


If, in violation of the statute, persons undertake to act as 
agents for companies not allowed by the insurance department 
to do business in the state, and thus impose upon and defraud 
ignorant and innocent people, it is no more than right that they 
should be required to make good the agreements proposed by 
the companies they assume to represent. This principle does 
‘not of course apply to agents for companies permitted to do 
business in the state. The agent of any company authorized by 
the insurance department to come into the state may safely 
represent that it is a solvent and responsible company and, if it 
is not, he will not be held answerable for its default. So that, 
accepting as true the averments of the petition, it stated a good 
cause of action, and the acts of Head and Matthews in relation 
to this policy, as set out in the petition, constituted them agents 
of the company and made them personally liable for its failure 
_to perform the contract of insurance. Indeed it was not neces- 
sary to aver or prove that Head and Matthews made any false 
or fraudulent representations concerning the company or its 
solvency. If in fact+it was insolvent, or it failed or refused to 
perform its contract without legal excuse, Head and Matthews 
became personally liable for the performance of all the agree- 
ments that it could have been required to discharge. On the 
other hand if Head and Matthews were not and did not assume 
to act as agents for the company, and Vertrees knew they were 
not agents and that the company was not authorized to do 
business in the state, they are not personally liable. The lan- 
guage of the section of the statutes quoted is broad enough to 
make Head and Matthews agents upon their admission that they 
transmitted the application for Vertrees to the company. But, 
as between them and Vertrees, if they acted merely as an ac- 
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commodation to him, and told him that they were not agents 
for the company and it had no authority to do business in this 
state, and they had no knowledge of its condition or standing, 
then Vertrees did not innocently or in ignorance of the true 
state of facts accept the policy, and must be held to have asumed 
the risk of the solvency of the company and its ability to dis- 
charge the agreements under its contract. He was not deceived 
or misled. No fraud or wrong was practised upon him. If the 
transaction was in violation of the statute, he was knowingly a 
party to it, and so cannot hold the agents personally responsible. 
Of course the fact that Head and Matthews are not under these 
conditions liable to Vertrees does not relieve them from penal 
liability for a violation of the statute, nor would it enable the 
company to defeat an action upon the policy upon the ground 
that Head and Matthews were not its agents. As between the 
Commonwealth and Head and Matthews, and the company and 
them, they were its agents. 


It does not seem necessary or proper that we should make 
any comment upon the evidence introduced by the parties, ex- 
cept to say that the testimony of the plaintiff entitled him to 
have his case submitted to a jury. 


On another trial the court, in lieu of the instructions given, 
should instruct the jury that: (1) If they believe from the evi- 
dence that Head and Matthews represented themselves to be, or 
by their acts or declarations held themselves out as agents for, 
and procured and delivered to, Vertrees a policy in the Indus- 
trial Fire Underwriters of Chicago, IIl., and this company was 
not authorized to do business in this state, and Head and Mat- 
thews had no license from the insurance department permitting 
them to act as agent for it, and said company failed and refused 
to comply with the agreements and undertaking specified in the 
policy, and thereby Vertrees was damaged, they should find for 
him such sum as will compensate him for the loss and damage 
sustained by reason of the failure and refusal of the insurance 
company to perform its contract, not exceeding one thousand 
dollars, unless they believe the state of facts set out in instruc- 
tions Nos. 2 and 3. 


(2) If they believe from the evidence that Head and Mat- 
thews informed Vertrees that they were not agents of the com- 
pany, and had no authority to act for it, and he knew the 
company had no authority from the insurance department to do 
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business in the state, and that they placed the insurance with the 
company as a mere act of accommodation to him, they should 
find for the defendants. 


(3) If they believe from the evidence that at the time the 
insurance was obtained, there was a mortgage on the property, 
and this fact was unknown to Head and Matthews and the in- 
surance company, and that the policy would not have been 
issued if it had been known there was a mortgage on the prop- 
erty, they should find for the defendant. 


It is further complained that the court permitted evidence 
tending to show that Vertrees had himself voluntarily destroyed 
the stock of goods. This was error. In the absence of a plead- 
ing presenting this issue, evidence along this line was incom- 
petent and highly prejudicial. lf the appellees desired to show 
that the appellant purposely burned the property, thereby de- 
feating his right to recover the insurance, they should have made 
this issue in the pleadings and, failing to do so, should not be 
allowed to introduce evidence to prove this fact. 


There is a motion by appellees to strike the bill of exceptions 
irom the record that we will dispose of. The case was tried at 
the May term 1909 of the Ohio Circuit Court, and the motion 
and grounds for a new trial being overruled at that term, time 
was given until the fourth day of the succeeding term, which 
was in August following, to tender and file a bill of exceptions. 
At the August term, and before the expiration of the time given, 
an order was entered extending the time to file the bill to the 
iourth day of the succeeding November term. When the bill 
was tendered in due time at the November term, counsel for 
appellees objected to the bill being filed, but their objection was 
overruled, and it was allowed to be filed. 

The Civil Code provides in section 334 that: “Time may be 
given to prepare a bill of exceptions, but not beyond a day in 
the succeeding term to be fixed by the court.” The argument 
for the motion is that this provision of the Code is mandatory, 
and that time to tender and file a bill of exceptions cannot be 
extended beyond the succeeding term, and as this bill was not 
filed until the second term after the trial, the court had no juris- 
diction or power to allow it filed, nor to make the order at the 
August term extending the time to file to the November term. 
It appears from the record that the evidence on the trial was 
taken by an official stenographer, and that shortly after the May 
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term of the court and before the bill of exceptions had been pre- 
pared by the stenographer, she was taken sick, and for this rea- 
son alone unable to make up the bill of exceptions for the Au- 
gust term, and did not and could not have it ready until the 
November term. 

It is further shown by the affidavit of counsel for the appellant 
that at the August term, and when the motion was made and’ 
the order entered extending the time to the November term, the 

‘reasons why it became necessary to ask an extension of time 
were stated to the court in the presence of counsel for the ap- 
pellees and that no objection was made by them to the motion 
or the entry of the order granting the extension. This being so, 
the motion to strike the bill from the record must be overruled. 
We said in Hill’s Adm’r vs. Penn Mutual Life Ins. Co., 120 Ky., 
190, that :— 

Although the Code provides that the time for filing a bill of 
exceptions shall not be extended beyond a day in the succeed- 
ing term, the parties may, by consent, extend the time; for 
where a person has consented to an extension of the time, 
and thus induced his adversary to delay to file his bill of ex- 


ceptions, he will not be allowed to take advantage of the delay 
which he himself thus caused. 


If the attorneys for the appellees were, as stated in the affi- 
davit, present in court when the motion for an extension of time 
was asked, and the reasons given why it was wanted, and they 
failed to then enter objection to the order giving the time, they 
must be held to have consented to it. Walling vs. Eggers, 25 
Ky. L. R. 1568. It is true that counsel for appellees filed an 
affidavit controverting the statements contained in the affidavit 
of counsel for appellant, but in view of the fact that the judge 
of the trial court at the November term, with these affidavits 
before him, permitted the bill to be filed over the objection then 
made for the first time by counsel for appellees, we will not dis- 
turb his ruling upon this question of fact, notwithstanding the 
statement in the bill that he did not dispose of the controverted 
question of fact, as when he allowed the bill to be filed he did 
dispose of it in favor of the contention of counsel for appellant. 

Wherefore for the errors mentioned the judgment is reversed 
with directions for a new trial in conformity with this opinion. 





State vs. Alley. 


SUPREME COURT OF MISSISSIPPI. 


STATE 
v8. 


ALLEY. (No. 13,862.)* 


REGULATION—COMPANIES SUBJECT THERETO—DETER- 
MINATION. 


The determining feature as to application of the insurance law to an 
organization claimed not to be doing an insurance business and not 
to be an “insurance company, corporation, partnership, association 
or individuals” transacting an insurance business in this state, within 
Code 1906, § 2559, declaring what are insurance companies within 
the chapter relating to insurance, and subject to inspection and su- 
pervision, lies not in the name by which it is called, but in the busi- 
ness it transacts, and though not called by any name specified in the 
statute, if it is in truth an insurance company doing business sub- 
jecting it to the statutes on insurance, the absence of name cannot 
take it out of the control of the insurance deparment. 


{For other cases, see Insurance, Cent. Dig. § 1%; Dec. Dig. § 2.] 


REGULATION—CONCERNS SUBJECT TO LAWS—“COMPANY”, 


Code 1906, § 2559, specifies the concerns subject to the insurance laws 
as “all companies, partnerships, associations, individuals and fra- 
ternal orders whether domestic or foreign”, and by section 2562 the 
word “company” as used in section 2606, prohibiting any “foreign 
insurance company” from doing business in this state until it shall 
have complied with its provisions, is defined to mean “all corpora- 
tions, associations, partnerships, or individuals’, etc. Held, that 
section 2562 shows that the provisions of the statute apply to insur- 
ance associations in the broadest possible way, and that section 2559 
indicates a purpose to include within its provisions all organizations 
doing an insurance business of any kind on any plan. 

[For other cases, see Insurance, Cent. Dig. § 114; Dec. Dig. § 2.] 


[For other definitions, see Words and Phrases, vol. 2, pp. 1347-1350.] 


are DEFINITION OF “INSURANCE CONTRACT’— 


Code 1906, § 2563, defines an “insurance contract” as “an agreement by 
which one party for a consideration promises to pay money, or its 
equivalent, or do some act of value to the assured, upon the de- 
struction, loss or injury of something in which the other party has 
an interest”. Held, that a fire policy in favor of a lumber company 
for $3,000 on property aggregating in value $8,000, made by a manu- 
facturing lumbermen’s underwriters’ association, composed of a 
number of persons, firms, etc., was an insurance contract falling 
literally within such definition; such organization being a “party” 
within the meaning of the statute. 


[For other cases, see Insurance, Cent. Dig. § 114; Dec. Dig. § 2.] 
[For other definitions, see Words and Phrases, vol. 4, pp. 3674-3677.] 


a Dein rendered, Feb. 8,1910. Suggestion of error overruled Feb. 28,1910. 51 South. 
ep. a 
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NATURE OF BUSINESS—DETERMINATION. 


The question whether an association is doing an insurance business 
within the meaning of the statute is not affected by the fact that it 
confines itself to a particular kind of property. 

[For other cases, see Insurance, Cent. Dig. § 11%4; Dec. Dig. § 2.] 


REGULATION—RIGHT OF STATE. 


The state has an unquestioned right to regulate the business of insur- 
ance. 


[For other cases, see Insurance, Cent. Dig. § 3; Dec. Dig. § 3.] 


FOREIGN COMPANIES—PROSECUTION OF AGENT—QUES- 
TIONS FOR DETERMINATION. 


In a prosecution for unlawfully assuming to act as agent and soliciting 
insurance for a foreign company, wherein it was claimed that, if the 
statute on which it was based was broad enough to cover the plan 
of insurance in question, it was unconstitutional as invading the 
right of private contract, the question is whether the company is 
doing “‘an insurance business” in the state within the meaning of the 
statute, and there is no question as to the right of any individual to 
contract with it. 


[For other cases, see Insurance, Cent. Dig. § 35; Dec. Lig. § 30.] 


STATUTES REGULATING—CONSTRUCTION. 


Statutes regulating insurance should be liberally construed, to bring 
within their provisions and remedial purpose all -associations or- 
ganized to conduct the insurance business, however complex and 
obscure the plan attempted through which to carry it on. 


[For other cases, see Insurance, Cent. Dig. § 4; Dec. Dig. § 4.] 


INSURANCE COMPANIES—‘MIXED COMPANY” OR “MIXED 
ASSOCIATION”. 


An insurance association, possessing some features incident to both a 
“stock company” and a “mutual company”, but being neither, more 
nearly falls under the classification of a “mixed company”, or 
“mixed association”. 


[For other cases, see Insurance, Cent. Dig. § 1%; Dec. Dig. § 2.] 


INSURANCE BUSINESS—PROFIT AS ELEMENT THEREOF. 


Conceding that the only object in joining an association and taking out 
insurance is to effect cheap insurance, and that that may be the only 
profit accruing to a member, it cannot be held there is no element of 
profit to the members, and that the association is for that reason 
not conducting an insurance business. 


[For other cases, see Insurance, Cent. Dig. § 114; Dec. Dig. § 2.] 


FOREIGN ASSOCIATIONS— UNLAWFULLY CARRYING ON 
BUSINESS. 

A plan of business by which lumber manufacturing concerns, composed 

of a number of persons, firms, corporations, etc., designated as 

manufacturing lumbermen’s underwriters”, protected their mills 

against loss from fire, comprehended an exchange of contracts be- 

tween them, none but such concerns entering into the contracts, 

and then oniy such as were satisfactory to all who entered into the 

contractual relation. The exchange was effected through the 

medium of an attorney in fact in Kansas City, Mo. There was no 

actual capital other than the premiums paid by the members, and 

25 per cent thereof was paid for fees and expenses to the attorney 

in fact, who originated the plan, and who acted under direction of 

an advisory committee appointed by the contracting parties. Out 
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of the premiums collected there was sufficient to pay the expenses 
and losses and effect a large saving in their aggregate expenses for 
insurance. The rates fixed were those commonly charged by re- 
sponsible corporations in the business for profit, and the terms of 
the policy in each case followed the standard forms of such corpo- 
rations. Held, that this was but a foreign insurance association, and 
in soliciting memberships in this state without having complied with 
its laws it was unlawfully carrying on the business of insurance. 
[For other cases, see Insurance, Cent. Dig. § 17; Dec. Dig. § 16.] 


Whitfield, C. J., dissenting. 


Appeal from Circuit Court, Lauderdale County; J. L. Buck- 
ey, Judge. 

Harry C. Alley was arrested for unlawfully assuming to act 
as agent and soliciting insurance for a foreign insurance com- 
pany. The court ordered his discharge, and the state appeals. 
Order of discharge held to be erroneous. 

It is agreed by and between F. M. West, attorney for the 
State Insurance Department of Mississippi, and L. C. Boyle, 
attorney for defendant above named, that on the 22d day of 
May, A. D. 1908, W. J. Miller, Deputy Insurance Commissioner 
of the state of Mississippi, made an affidavit before E. Nichols, 
a justice of the peace in and for district No. 4 of Lauderdale 
County, Miss., charging that the said Harry C. Alley did unlaw- 
fully in the said county and state, on the 22d day of May, A. D. 
1908, at Meehan Junction, in said district, county, and state, un- 
. lawfully assume to act as an insurance agent by soliciting insur- 
ance and attempting to insure against destruction by fire the 
property of the Cotton States Lumber Company at said Meehan 
Junction, Miss., without first securing a license from the Insur- 
ance Commissioner of the state of Mississippi to act as such 
insurance agent; the affidavit concluding with the clause 
“against the peace and dignity of the state of Mississippi’. It 
is further agreed by above named counsel that the said W. J. 
Miller, Deputy Insurance Commissioner as before said, did on 
the 22d day of May, A. D. 1908, before E. Nichols, a Justice of 
the Peace in and for district No. 4 of Lauderdale County, state 
of Mississippi, make affidavit that the said Harry C. Alley, the 
defendant above named, did on the 22d day of May, A. D. 1908, 
at Meehan Junction, in said district, county, and state, unlaw- 
fully solicit insurance and attempt to insure the property of the 
Cotton States Lumber Company at Meehan Junction, Miss., in 
the Manufacturing Lumbermen’s Underwriters, same being a 
foreign insurance company not admitted to do business in this 


state; the affidavit concluding with the clause “against the peace 
‘ VoL. XXXIX.—40 
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and dignity of the state of Mississippi’. It is agreed by above 
named counsel that the said affidavits charge two separate and 
distinct offenses, as appears from the said affidavits and that said 
affidavits were made by the said W. J. Miller, as Deputy Insur- 
ance Commissioner of the state of Mississippi, upon information 
and belief. 


It is further agreed by said counsel that the records in the 
office of the Insurance Commissioner of the state of Mississippi 
show that the said Harry C. Alley has not procured from the 
said Insurance Commissioner a certificate of authority that the 
said Manufacturing Lumbermen’s Underwriters has complied 
with the laws of the state of Mississippi relating to insurance and 
authorized to transact an insurance business in said state 
and that said Alley was authorized to represent them; and it 
is further agreed by said counsel that the records of the office 
of the said Insurance Commissioner show that the said Harry 
C. Alley has not paid to the said Insurance Commissioner the 
privilege tax required of an insurance agent by the laws of the 
state of Mississippi. It is further agreed by the said counsel 
that the records of the said office of the said Insurance Commis- 
sioner show that the said Manufacturing Lumbermen’s Under- 
writers are not licensed by the insurance department of the 
state of Mississippi to do an insurance business in the state of 
Mississippi. It is further agreed that the said Harry C. Alley 
was on the 22d day of May, A. D. 1908, arrested upon the 
charges contained in said affidavits, and that he gave bond, with 
good and sufficient sureties as provided by law, in the sum of 
$150 in each case, guaranteeing his appearance before Hon. E. 
Nichols, Justice of the Peace of the aforesaid district, county, 
and state, at a regular court day to be held by said Justice of the 
Peace at Meehan Junction, Miss., on the 16th day of June, A. 
D. 1908. 


The plan comprehends an exchange of contracts between 
manufacturing lumbermen whereby the mill properties of such 
manufacturers will be protected against loss from fire. None 
but manufacturing lumber concerns enter into these contracts, 
and then only such concerns whose business and moral standing 
and methods are such as to make them respectively satisfactory 
to all who have entered into such contractual relation. Owing 
to the number of contracts thus written, the exchange of con- 
tracts is accomplished through the medium of an attorney in 
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fact, to wit, Harry Rankin & Co. Each concern entering into 
contractual relation executed its separate power of attorney to 
said Harry Rankin & Co. All powers of attorney are to same 
effect and purpose as Exhibit A. For convenience of expres- 
sion the concerns entering into these contracts are called “sub- 
scribers”. The attorney in fact acts under direction of an advisory 
committee, which committee is selected from among the “sub- 
scribers” and serves without pay. One.of the “subscribers” acts 
as treasurer. The details of the arrangements are not fully set 
forth in any written instruments, or further than in writings 
hereinafter referred to, but are found in the transactions actually 
executed through attorneys in fact under the direction of an ad- 
visory committee as hereinafter set forth; the interest on the 
individual participants being protected from any unsatisfactory 
action by the privilege of withdrawal at any time. A subscrib- 
er’s application, power of attorney, and note being satisfactory 
to the subscribers, a contract is executed to him in the form of 
the contract the basis of complaint herein, a copy of which is 
attached, marked “Exhibit B”; the clauses of the printed slip 
attached varying with circumstances, and the contract being 
executed by each and all the then subscribers. 

Upon the delivery of the contract, the subscriber pays to the 
attorneys in fact, and they deliver to the treasurer, the amount 
of the premium stipulated in the policy; the rate being fixed in 
each case at the rate commonly charged for the similar risks by 
reputable and responsible corporations engaged in the business 
of writing insurance for profit, and the terms of the contract, 
from the words “in consideration of the stipulations herein 
named” being copied from the standard forms used by corpora- 
tions engaged in the business of writing insurance for profit, 
except the words “for each subscriber the sum opposite his 
name on the reverse side hereof” and the paragraph near the 
end of the contract, beginning with the words “In event of liti- 
gation herein”. The individual amount of indemnity which each 
subscriber agrees to exchange by the terms of each of such 
respective contracts executed by him, it, or them to each of the 
other subscribers is determined by the relative risk against 
which he, or they may be indemnified, so that the indemnity 
is exchanged by each subscriber with the others on a propor- 
tionate basis; that is to say, if the subscriber is indemnified in 
a large sum, on a greater risk, he undertakes to indemnify each 
of the others in a larger proportionate amount, and if the risk 
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indemnified be smaller the indemnity he exchanges with other 
subscribers respectively and severally is relatively smaller. The 
amount of the maximum indemnity to which the power of at- 
torney limits the contemplated liability of each subscriber to any 
other subscriber is fixed in the same way in relation to the risk 
against which such subscriber is indemnified. The premium paid 
by the subscriber to whom contract of indemnity has been issued, 
when paid to the treasurer, is credited to the several other sub- 
scribers in the same proportion in which they have assumed 
liability toward the subscriber paying the premium. The sums 
thus credited are kept in separate and distinct accounts for each 
subscriber. From these funds thus kept, together with the 
amount agreed to be paid the attorneys in fact for compensation 
for séfvices and expenses, is deducted, in case of indemnified 
loss by a subscriber, the proportion of the loss of such subscriber 
which the amount for which the other subscribers agreed to in- 
demnify him, it, or them bears to the total amount of indemnity 
given to the subscriber suffering the loss. 

The premiums collected by corporations writing insurance for 
profit are fixed by experience at a sum sufficient to pay the 
average oi losses and an average expense of making the busi- 
ness of about 40 per cent of the total premiums paid, together 
with a profit on the business and the premiums collected under 
arrangement herein referred to are expected to be, and have 
been during the ten years the arrangement carried on under 
the phrase “Manufacturing Lumbermen’s Underwriters” has 
been in effect, sufficient to more than pay all expenses and losses 
and effect a saving of more than $700,000 to the subscribers. 
The indemnity exchanged is upon scattered properties, no two 
of which could suffer in a common calamity; but, to provide a 
convenient method of collecting additional funds in case of the 
coincidence of numerous separate disasters, the nonnegotiable 
notes assessable by the advisory committee are taken. These 
notes do not limit in any way the amount of the individual lia- 
bilities of each subscriber to the others respectively and sever- 
ally, and are only provided as a convenience for collection and 
payment in the event of necessity and to the amount thereof. 
The surplus in the funds derived from premiums and credited 
to the respective subscribers, after the payment annually of ex- 
penses and indemnity, is left to accumulate until such accumu- 
lated surplus equals the amount of each note, and thereafter 
such surplus is annually returned to the subscribers. In the 
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event any subscriber desires to cancel his contract he may do 
so at any time, and his indemnity and the indemnity undertaken 
by him is canceled against each other subscriber, the amount of 
any accumulated surplus, his note (if not already returned), and 
the amount of premium not expended for indemnity is returned 
to him, so that at all times the expenditures of each subscriber 
represent the amount of the average loss of all subscribers ex- 
changing indemnity therefor which the indemnity given him, it, 
or them bears to the aggregate indemnity exchanged, plus the 
subscriber’s payment toward expenses. No subscriber can make 
any profit on any fund contributed by him, except from interest 
on investment of funds so contributed, or seeks or expects any 
benefit from the arrangement except to secure indemnity from 
other subscribers at the cost of the average actual loss on risks 
of the kind against which he, it, or they are indemnified, plus 
the fixed expenses of carrying out the arrangement aforesaid. 
Participation in the arrangement is not sought or permitted 
among the general public, or even among manufacturing lum- 
bermen not considered desirable therein. There is now in the 
hands of the treasurer to the credit of the several subscribers in 
the aggregate the sum of $560,000, exclusive of the notes afore- 
said, aggregating $469,500. 

The Cotton States Lumber Company expressed a desire to 
enter into contractual relations with subscribers. Alley, the 
defendant, at the direction of Rankin & Co., went to Meehan 
Junction, Miss., and examined the property, and made a full 
report of the physical condition of the risk. The Cotton States 
I,umber Company executed its power of attorney and delivered 
same to Alley, whereupon Alley forwarded same to Rankin & 
Co., at Kansas City, Mo., whereupon Rankin & Co., as attor- 
neys in fact for subscribers, sent contract (Exhibit B) via United 
States mail to the Cotton States Lumber Company, at Meehan 
Junction, Miss. The terms “insurance”, “premium”, “policy”, 
and other terms commonly used in the business of insurance, 
have been used in this stipulation for convenience as well under- 
stood general significance. But it is understood that it is not 
intended to stipulate that the use thereof in this stipulation or 
said writings shall be taken as an agreement that said Alley was 
at the time and place aforesaid engaged in the business of in- 
surance within the purview of the Mississippi statute pertaining 
to insurance; that being a matter of law to be determined by 
the court upon the facts herein set forth. 
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It is further agreed that the affidavits as hereinbefore re- 
ferred to, charging the aforesaid offenses alleged to have been 
committed by the said Harry C. Alley, are to be construed by 
the court in determining the sufficiency of the charges and the 
formality of allegation, and the court is not to be controlled in 
determining the sufficiency of the allegations in the affidavits to 
show the commission of illegal acts charged by this agreement, 
but is to be controlled by the affidavits themselves and in the 
law applicable thereto. 


Exhibit A—Power of Attorney. 

“Whereas, there has been established in the office of Harry 
Rankin & Company, in Kansas City, Mo., a bureau where manu- 
facturers of lumber and lumbermen may exchange insurance, 
such bureau being called ‘Manufacturing Lumbermen’s Under- 
writers’ :— 

“Now therefore, we The Cotton States Lumber Company, 
Meehan Junction, Miss., as subscribers to said Manufacturing 
Lumbermen’s Underwriters, hereby appoint Harry Rankin & 
Company (as now or hereafter constituted) our attorneys, for 
us, and in our name, place, and stead, to exchange insurance 
with subscribers to said Manufacturing Lumbermen’s Under- 
writers; to accept and make binding upon us application for 
such insurance; to subscribe with our name, issue, change, 
modify, reinsure, or cancel policies of insurance therefor, con- 
taining such term, clauses, conditions, warranties, and agree- 
ments as they deem best; to demand, receive, collect, and re- 
ceipt for all premiums; to perform or waive all agreements or 
stipulations of any such policies; to adjust and settle all losses; 
to receive, give, or waive any notices or proofs of loss; to ap- 
pear for us in any suits, actions, or proceedings, and bring, de- 
fend, prosecute, compromise, settle, or adjust the same; and 
in general, no matter whether specifically authorized herein or 
not, to do or perform every act that we ourselves could do in 
relation to the making, performance, compromise, settlement, 
or adiustment of any contract of insurance hereby authorized. 

“As the purpose of this power of attorney is only to enable 
us through our attorneys to exchange insurance with other sub- 
scribers, the exercise of the power hereby granted shall be 
strictly confined to such purpose and be subject to the follow- 
ing limitation, viz.: First, our liability on any one risk shall be 
limited to seven hundred and fifty dollars; second, our attor- 
neys shall not have power to bind us for the obligation of any 
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other subscriber, but he shall bind us separately and for our- 
seives alone; third, our attorneys shall only bind us upon the 
same terms and conditions that they shall bind other equal sub- 
scribers. 

“In order that the acts hereby authorized may be properly 
carried on, the same shall be conducted subject to the follow- 
ing regulations, viz. :— 

“First. An advisory committee, composed of subscribers, 
shall be elected annually for a term expiring the first Tuesday in 
December of each year, and in annually choosing successors 
our attorneys are authorized to ask all subscribers to vote for 
whom they desire to serve as such committee. Said committee 
shali select a treasurer, and he and said attorneys shall give 
bond to said committee for the safety of funds and securities in 
such sum as said committee shall require. All moneys that may 
come into the hands of our attorneys shall be deposited in banks 
or invested in securities, subject to the approval of such com- 
mittee and all disbursements shall be by check, signed by said 
attorneys, and countersigned by the treasurer, and they are 
authorized to pay out of our funds in their possession our pro- 
portion of any loss as adjusted or compromised. If any mem- 
ber of said committee shall cease to write insurance, or if his 
power of attorney be revoked or canceled, he shall cease to be 
a member of the committee and the remaining members shall 
fill the vacancy. Said committee shall serve until their succes- 
sors are chosen. The powers herein conferred upon said attor- 
neys may; at any time, be deputed by them to any other person 
they may select, subject to the written approval of the majority 
of the said committee. 


“Second. Said attorneys shall keep separate accounts of all 
moneys due us, which, together with the accounts of all other 
subscribers, shall be at all times open to our inspection. As 
compensation to them, said attorneys may deduct from all pre- 
mium moneys of ours that may come into their hands 25 per 
cent thereof, in consideration whereof they shall defray all ex- 
penses incident to the business hereby authorized, except legal 
expenses, Of which we shall bear our pro rata share. Said at- 
torneys may transfer their office to any other place or places 
in the United States. 


“Third. The subscribers shall have no joint funds, capital or 
stock, nor shall business be conducted by them jointly, nor shall 
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they have any power to bind each other but each shall act 
separately and not for any others. 

“Fourth. The advisory committee shall set aside out of our 
savings a net surplus equal to the amount of the note herewith 
given, and all other savings shall be returned to us annually in 
cash. 

“Fiith. This instrument may be revoked or canceled at any 
time by either party giving to the other party ten days’ notice 
in writing, and thereupon our attorneys shall cancel all unex- 
pired insurance granted by us through them, and within thirty 
days completely liquidate our accounts and return to us our net 
surplus, unearned premium, and note. 

“In witness whereof, we have hereunto set our hands and seals 
this 22d day of May, 1908. 

“TSigned] The Cotton States Lumber Company, 

“G. G. Davidge, Pres. . 
“J. B. Hern, Secy.” 


Note. 


“$1,500.00. Kansas City, Mo., May 22, 1908. 
“For value received we promise to pay to the advisory com- 


mittee of the Manufacturing Lumbermen’s Underwriters fifteen 
hundred dollars, as said committee may assess, to pay excess 
losses incurred under our contract above as ‘individual under- 
writers’. This note is not negotiable, draws no interest, and is 
given for the purpose above specified only. 
“TSigned] The Cotton States Lumber Company, 
“G. G. Davidge, Pres. 
“J. B. Hern, Secy.” 


Exhibit B—Policy. 

“No. 4696. $3,000.00. 

“The undersigned persons, firms, and corporations, known as 
‘Subscribers at Manufacturing Lumbermen’s Underwriters’, 
each person or firm, or corporation acting exclusively for such 
person or firms, or corporation, and not for any other or others, 
and each represented under separate power of attorney by 
Harry Rankin & Company, of Kansas City, county of Jackson, 
and state of Missouri, and it being understood that, wherever 
in this policy the word ‘company’ occurs, it means and shall be 
taken and construed as meaning the persons, firms, or corpora- 
tions whose names are subscribed to said policy by their said 
attorneys, and as a part of this contract contained in this policy 
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that each of the subscribers hereto has entered into an agree- 
ment with each of the other subscribers to insure property 
against loss or damage by fire to the several amounts re- 
spectively authorized by said agreement, upon the terms and con- 
ditions in said agreement expressed, which said agreement is 
hereby made a part of this contract, it being thereby provided 
that no subscriber shall in any event be made jointly liable with 
the others, or with any one or any of the others, or otherwise 
than severally, in consideration of the stipulations herein named 
and of the payment at the rate of three and 50/100 dollars per 
annum per hundred dollars premium does insure the Cotton 
States Lumber Company for the term of one year from the 
twenty-second day of May, 1908, at noon, to the twenty-second 
day of May, 1909, at noon, against all direct loss or damage by 
fire, except as hereinafter provided, to an amount in dollars 
and cents not exceeding for each subscriber the sum opposite 
his name on the reverse side hereof to the following described 
property, while located and contained as described herein and 
not elsewhere, to wit :— 


(Printed slip attached to policy.) 
Cotton States Lumber Company. 
Steam Turpentine Plant. 
This policy covers $3,000, being pro rata on the following 
specific concurrent insurance, to wit +— 
$ 600.00—On their frame, ironclad metal roof building, 
known as “Crude Building”. 
3,450.00—On machinery, fixed and movable, in every de- 
scription, contained therein. 
300.00—On their frame, ironclad, metal roof building, 
known as “Power House”. ‘ 
1,350.00—On the machinery, fixed and movable, of every de- 
scription, contained therein. 
350.00—On their frame, ironclad building, metal roof, 
known as “Refinery Building”. 
1,500.00—On machinery, fixed and movable, of every de- 
scription, contained therein. 
150.00—On their frame, metal roof office and laboratory 
building. 


$8,000.00—Total concurrent increase herewith permitted. 


It is understood and agreed that a competent watchman 
shall be kept day and night on the premises, who will be pro- 
vided with an electric torch, that no artificial lights shall be 
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used or allowed on the premises, and that ordinary altera- 
tions, additions, and repairs may be made from time to time 
as occasion may require, and the plant may cease operations 
for thirty days when necessary. 

Three-Fourths Value Clause.—It is understood and agreed 
to be a condition of this insurance that, in the event of loss 
or damage by fire to the property insured under this policy, 
this company shall not be liable for an amount greater than 
three-fourths of the actual cash value of each item of prop- 
erty insured by this policy (not exceeding the amount insured 
in each such item) at the time immediately preceding such loss 
or damage; and in the event of additional insurance if any is 
permitted thereon, then this company shall be liable for its pro- 
portion only of three-fourths such cash value of each item in- 
sured at the time of the fire, not exceeding the amount in- 
sured on each such item. 

Electrict Light Permit.—Privilege to use electric lights in 
the above mentioned premises when the electric equipment is 
in full compliance with the standard requirements, but it is 
mutually understood and agreed that this policy shall not 
cover said electric light apparatus and attachments unless 
specifically and separately insured. 

Lightning Clause.—This policy shall cover any direct loss 
or damage caused by lightning (meaning thereby the com- 
monly accepted use of the term “lightning”, and in no case to 
include loss or damage by cyclone, tornado, or windstorm) 
not exceeding the sum insured nor the interest of the insured 
in the property, and subject in all other respects to the terms 
and conditions of this policy: ‘Provided, however, if there be 
any other insurance on said property, this company shall be 
liable only pro rata with each other insurance for any direct 
loss by lightning, whether such other insurance be against 
direct loss by lightning or not. 

Attached to and forming part of policy No. 4696 of the 
Manufacturing Lumbermen’s Underwriters. 

Manufacturing Lumbermen’s Underwriters, 


Harry Rankin & Company. 

“This company shall not be liable beyond the actual cash value 
of the property at the time of any loss or damage occurs, and 
the loss or damage shall be ascertained or estimated according 
to such actual cash value, with proper deduction for deprecia- 
tion, however caused, and shall in no event exceed what it would 
then cost the insured to repair or replace the same with ma- 
terial of like kind and quality. Said ascertainment or estimate 
shall be made by the insured and this company, or, if they differ, 
then by appraisers, as hereinafter provided, and, the amount of 
loss or damage having been thus determined, the sum for which 
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this company is liable pursuant to this policy shall be payable 
sixty days after due notice, ascertainment, estimate, and satis- 
factory proof of the loss have been received by this company, 
in accordance with the terms of this policy. It shall be optional, 
however, with this company to take all, or any part, of the arti- 
cles at such ascertained or appraised value, and also to repair, 
rebuild, or replace the property lost or damaged with other of 
like kind and quality within a reasonable time on giving notice, 
within thirty days after the receipt of the proof herein required, 
of its intention so to do, but there can be no adandonment to 
this company of the property described. 

“This entire policy shall be void if the insured has concealed 
or misrepresented, in writing or otherwise, any material fact or 
circumstance concerning this insurance or the subject thereof, 
or if the interest of the insured in the property be not truly stated 
herein or in case of fraud or false swearing by the insured 
touching any matter relating to the insurance or the subject 
thereof, whether before or after a loss. 

“The entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void if the insured now 
has or shall hereafter make or procure any other contract of 
insurance, whether valid or not, on property covered in whole 
or in part by this policy, or if the hazard be increased by any 
means within the control or knowledge of the insured, or if the 
interest of the insured be other than unconditional and sole 
ownership, or if any change, other than by the death of an in- 
sured, take place in the interest, title, or possession of the sub- 
ject of insurance (except change of occupants without increase 
of hazard), whether by legal process or judgment or by volun- 
tary act of the insured or otherwise, or if this policy be assigned 
before a loss, or if illuminating gas or vapor be generated 
in the described building (or adjacent thereto) for use therein, 
or if (any usage or custom of trade or manufacture to the con- 
trary notwithstanding) there be kept used, or allowed on the 
above described premises benzine, benzole, dynamite, ether, 
fireworks, gasoline, Greek fire, gunpowder exceeding twenty- 
five pounds in quantity, naphtha, nitroglycerine, or other ex- 
plosives, phosphorus, or petroleum or any of its products of 
greater inflammability than kerosene oil of the United States 
standard (which last may be used for lights and kept for sale ac- 
cording to law, but in quantities not exceeding five barrels, pro- 
vided it be drawn and lamps filled by daylight or at a distance 
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not less than ten feet from artificial light) or if a building herein 
described whether intended for occupancy by owner or tenant, 
be or become vacant or unoccupied and so remain for ten days. 

“This company shall not be liable for loss caused directly or 
indirectly by invasion, insurrection, riot, civil war or commotion, 
or military or usurped power, or by order of any civil authority, 
or by theft, or by neglect of the insured to use all reasonable 
means to save and preserve the property at and after or when 
the property is endangered by fire in neighboring premises, or 
(unless fire ensues, and in that event for the damage by fire only) 
by explosion of any kind, or lightning, but liability for direct 
damage by lightning may be assumed by specific agreement 
thereon. If a building or any part thereof fall, except as the 
result of fire, all insurance by this policy on such building or its 
contents shall immediately cease. 

“This company shall not be liable for loss to accounts, bills, 
deeds, evidences of debt, money, notes, or securities; nor, un- 
less liability is specifically assumed hereon, for loss to awnings, 
bullion, casts, curiosities, drawings, dies, implements, jewels, 
manuscripts, medals, models, patterns, pictures, scientific appa- 
ratus, signs, store or office furniture or fixtures, sculpture, tools, 
or property held on storage, or for repairs, nor, beyond the 
actual value destroyed by fire, for loss occasioned by ordinance 
or law regulating construction or repair of buildings, or by in- 
terruption of business, manufacturing processes, or otherwise; 
nor for any greater proportion of the value of plate glass, fres- 
coes, and decorations than that which this policy shall bear to 
the whole insurance on the building described. 

“If an application, survey, plan, or description of property be 
referred to in this policy, it shall be a part of this contract and 
a warranty by the insured. 

“In any matter relating to this insurance, no person, unless 
duly authorized in writing, shall be deemed the agent of this 
company. 

“This policy may by a renewal be continued under the original 
stipulations, in consideration of premium for the renewal term, 
provided that an increase of hazard must be made known to this 
company at the time of renewal, or this policy shall be void. 

“This policy shall be canceled at any time at the request of 
the insured, or by the company by giving ten days’ notice of 
such cancellation. If this policy shall be canceled as hereinbe- 
fore provided, or become void or cease, the premium having 
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been actually paid, the unearned portion shall be returned on 
surrender of this policy, or last renewal, this company retaining 
the customary short rate, and the expense of obtaining, inspect- 
ing, and writing this risk except that when this policy is can- 
celed by this company by giving notice it shall retain only the 
pro rata premium, 

“Tf, with the consent of this company, an interest under this 
policy shall exist in favor of a mortgagee, or of any person or 
corporation having an interest in the subject of insurance other 
than the interest of the insured as described herein, the condi- 
tions hereinbefore contained shall apply in the manner expressed 
in such provisions and conditions of insurance relating to such 
interest as shall be written upon attached, or appended hereto. 

“If property covered by this policy is so endangered by fire 
as to require removal to a place of safety, and is so removed, that 
part of*this policy in excess of its proportion of any loss and 
of the value of property remaining in the original location shall 
for the ensuing five days only cover the property so removed 
in the new location; if removed to more than one location, such 
excess of this policy shall cover therein for such five days in 
the proportion that the value in any one such new location bears 
to the value in all such new locations, but this company shall 
not, in any case of removal, whether to one or more locations, 
be liable beyond the proportion that the amount hereby insured 
shall bear to the total insurance on the whole property at the 
time of fire, whether the same cover in new location or not. 

“Tf fire occur, the insured shall give immediate notice of any 
loss thereby in writing to this company, protect the property 
from further damage, forthwith separate the damaged and un- 
damaged personal property, put in the best possible order, make 
a complete inventory of the same, stating the quantity and cost 
of each article, and the amount claimed thereon, and within 
sixty days after the fire, unless such time is extended in writing 
by this company, shall render a statement to this company, 
signed and sworn to by said insured, stating the knowledge and 
belief of the insured as to the time and origin of the fire, the 
interest of the insured and of all others in the property, the cash 
value of each item thereof and the amount thereof and the 
amount of loss thereon, all incumbrances thereon, all insurance, 
whether valid or not, covering any of said property, and a copy 
of all of the descriptions and schedules in all policies, any 
change in the title, use, occupation, location, possession, or ex- 
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posures of said property since the issuing of this policy, by 
whom and for what purpose any buildings herein described and 
the several parts thereof were occupied at the time of fire, and 
shall furnish, if required, verified plans and specifications of any 
building, fixtures, or machinery destroyed, and shall also, if re- 
quired, furnish a certificate of the magistrate or notary public 
(not interested in the claim as a creditor or otherwise, nor re- 
lated to the insured) living nearest to the place of fire, stating 
that he has examined the circumstances and believes the in- 
sured has honestly sustained loss to the amount that such 
magistrate or notary public shall certify. 

“The insured, as often as required, shall exhibit to any per- 
son designated by this company all that remains of any property 
herein described, and submit to examinations under oath by any 
person named by this company, and subscribe the same, and, as 
often as required, shall produce for examination all books of 
account, bills, invoices, and other vouchers, or certified copies 
thereof of originals if lost, at such reasonable place as may be 
designated by this company or its representative, and shall per- 
mit extracts and copies thereof to be made. 

“In the event of disagreement as to the amount of the loss, the 
same shall, as above provided, be ascertained by two competent 
and disinterested appraisers, the insured and this company each 
selecting one, and the two so chosen shall first select a compe- 
tent and disinterested umpire. The appraisers together shall 
then estimate and appraise the loss, stating separately sound 
value and damage, and, failing to agree, shall submit their dif- 
ferences to the umpire; and award in writing of any two shall 
determine the amount of such loss. The parties thereto shall 
pay the appraisers respectively selected by them and shall bear 
equally the expenses of the appraisal and umpire.” 

“This company shall not be held to have waived any provi- 
sion or condition of this policy, or any forfeiture thereof, by any 
requirement, act, or proceeding on its part relating to the ap- 
praisal or to any examination herein provided for; and the loss 
shall not become payable until sixty days after the notice, ascer- 
tainment, estimate, and satisfactory proof of the loss herein 
required have been received by this company, including an 
award by appraisers when appraisal has been required. 

“This company shall not be liable under this policy for a 
greater proportion of any loss on the described property, or for 
loss by and expense of removal from premises endangered by 
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fire than the amount hereby insured shall bear to the whole in- 
surance, whether valid or not, or by solvent insurers, covering 
such property, and the extent of the application of the insurance 
under this policy, or of the contribution to be made by this com- 
pany in case of loss, may be provided for by agreement or con- 
dition written hereon or attached or appended hereto. Liability 
for reinsurance shall be as specifically agreed hereon. 

“If this company shall claim that the fire was caused by the 
act or neglect of any person or corporation, private or 
municipal, this company shall, on payment of the loss, be sub- 
rogated, to the extent of such payment, to all right of recovery 
by the insured on receiving such payment No suit or action 
on this policy, for the recovery of any claim, shall be sustainable 
in any court of law or equity until after full compliance by the 
insured with all the foregoing requirements, nor unless com- 
menced within twelve months next after the fire. 

“Wherever in this policy the word ‘insured’ occurs, it shall 
be held to include the legal representatives of the insured; and 
wherever the word ‘loss’ occurs, it shall be deemed the equivalent 
of ‘loss and damage’. If this policy be made by a mutual or 
other company having special regulations lawfully applicable to 
its organization, membership, policies, or contracts of insurance, 
such regulations shall apply to and form a part of this policy as 
the same may be written or printed upon, attached or appended 
hereto. 

“In the event of litigation herein, to avoid a multiplicity of 
suits, no suit or other proceedings at law or in equity shall be 
begun or maintained for the recovery of any claim upon, un- 
der, or by virtue of this policy against more than one of the 
underwriters hereon at any time, nor in any court other than 
the highest court of original jurisdiction; and that a final de- 
cision in such suit, or other proceedings, shall be taken to be 
decisive of the similar claim, so far as the same may subsist, 
against each of the other underwriters hereon, absolutely fixing 
his liability in the premises, each of the underwriters hereon, in 
consideration of this entire stipulation, so far as he individually 
is or may be concerned, expressly agrees to, except, however, 
as to the matter of costs and disbursements. And the attorneys 
are hereby authorized as to each underwriter hereon to receive 
and admit service of person in any suit or other proceedings be- 
gun or maintained as aforesaid. 

“This policy is made and accepted subject to the foregoing 
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stipulations and conditions, together with such other provisions, 
agreements, or conditions as may be indorsed hereon or added 
hereto, and no officer agent, or other representative of this 
company shall have power to waive any provision or condition 
of this policy, except such as by the terms of this policy may 
be the subject of agreement indorsed hereon or added hereto, 
and as to such provisions and conditions no officer, agent, or 
representative shall have such power to be deemed or held to 
have waived such provisions or conditions, unless such waiver, 
if any, shall be written upon or attached hereto, nor shall any 
privilege or permission affecting the insurance under this policy 
exist or be claimed by the insured unless so written or attached.4 

The above policy sets out the various amounts for which each 
subscriber assumes liability to the insured in case of loss and is 
signed by Harry Rankin & Co. as attorneys in fact for the 
Manufacturing Lumbermen’s Underwriters. 


F. M. West, J. B. Strriinc, Atty. Gen., and Geo. BUTLER, 
Asst. Atty. Gen., for the State. 
BoyLE & HowELL and GREEN & GREEN, for Appellee. 


MAYES, J. 

The facts of this case need no restatement since counsel have 
entered into a written agreement fully covering same and filed it 
as the record. The consideration of this case is not an involved 
or difficult task, since every feature of it lies wholly within our 
statutes regulating insurance, being chapter 69, p. 766, of the 
Code of 1906. 

The first section bearing upon the question here presented 
is section 2606, which prohibits any foreign insurance, indem- 
nity, or guaranty company from doing business in the state un- 
til it shall have complied with its provisions in the following 
ways; that is to say: By depositing with the Commissioner of 
Insurance, first, a certified copy of its charter, etc., and a state- 
ment of its financial condition, etc., and paid the fees therefor; 
second, by satisfying the Commissioner that it is fully and 
legally organized under the laws of its state to do the business 
it proposes to transact, etc., that it possesses net cash assets of 
not less than $100,000, or net cash assets of not less than $50,- 
000, with also invested assets of not less than $100,000, and in 
each case with additional contingent assets of not less than 
$300,000, etc.; third, it shall constitute and appoint the Commis- 
sioner of Insurance, etc., its true and lawful attorney, upon 
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whom all process may be served as if upon the company, etc. ; 
fourth it shall also appoint as its agent in this state some resi- 
dent other than the Commissioner of Insurance, on whom 
service can be had as effectively as upon the company itself; 
fifth, it shall have the Commissoner certify that it has complied 
with all the above provisions of the law. The facts conclusively 
show that none of the above requirements were.complied with 
by the Manufacturing Lumbermen’s Underwriters, though its 
domicile is indisputably in Kansas City, Mo. 

The whole contention on the part of appellee is that, under 
the plan used by the Manufacturing Lumbermen’s Underwriters 
for effecting insurance on the property of manufacturing lum- 
bermen it neither does an insurance business in the sense of the 
statute, nor does the statute in any way apply to any business 
carried on by it. It is further the contention that the Manu- 
facturing Lumbermen’s Underwriters is in no sense an “insur- 
ance company, corporation, partnership, association, or indi- 
viduals” transacting the business of insurance in this state within 
the meaning of section 2559 of the Code. While counsel repre- 
senting the Manufacturing Lumbermen’s Underwriters, care- 
fully refrain from referring to it as an association never using 
the word one time in all the agreed record or in their brief, we 
shall hereafter designate it as such, for such in truth it is. We 
may here say that the determining feature as to the application 
of the insurance law to the organization whose plan of insurance 
is now under review lies, not in the name by which it is called, 
but in the business conducted by it. Though the organization 
be not called by any of the names specified in the statute, such 
as “company, corporation, association”, etc., if in truth it is such, 
and is doing the business which makes it subject to our statutes 
on insurance, the absence of the name can operate as no charm 
wherewith to wrest it out of the control of the insurance depart- 
ment. If the contention of this association is sound, we have an 
association domiciled in Kansas City, effecting large and im- 
portant insurance risks in this state and attempting to absorb 
the whole of the character of insurance done by it, without ac- 
tual capital other than the premiums paid in by those taking 
membership in same, and 25 per cent of this, under the sub- 
scriber’s agreement, is payable for attorney’s fees and expenses. 
Further than this, in case it becomes necessary for an insurer to 
sue, there is no authorized person in this state to accept service 


of summons; in fact, the plan of this association runs counter 
VoL, XXXIX.—41. 
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to both the statute itself and all the purposes had in view when 
it was enacted. The object of the statute is to prevent any but 
capitalized and responsible foreign insurance companies from 
doing business in this state, insurance companies that can be 
made responsible on their contracts and in the jurisdictions 
where those contracts are made; and yet this association vio- 
lates every intent of the statute and claims exemption therefrom 
on the phraseology, merely, of a scheme of great complexity, 
but which at last is nothing but insurance. 

Section 2559 specifies the concerns subject to the insurance 
laws, which are “all companies, corporations, partnerships, as- 
sociations, individuals and fraternal orders, whether domestic 
or foreign”. It would be impossible for the statute to more 
clearly indicate a purpose to include within its provisions all 
organizations doing an insurance business of any kind. This 
section includes every possible character of association or or- 
ganization in that business. The use of the word “company” in 
section 2606, prohibiting any “foreign insurance company” from 
doing business in this state until, etc., is defined in section 2562 
to mean “all corporations, associations, partnerships, or indi- 
viduals”, etc., thus again showing that the provisions of the stat- 
ute apply to insurance associations in the broadest possible way. 
Section 2563 provides what shall be a contract of insurance 
within the meaning of the statute; that is to say, it is “an agree- 
ment by which one party for a consideration promises to pay 
money or its equivalent or to do some act of value to the as- 
sured, upon the destruction, loss or injury of something in which 
the assured or other party has an interest”. The policy under 
consideration in this case is a policy of insurance in favor of the 
Cotton States Lumber Company for the sum of $3,000, on prop- 
erty aggregating in value $8,000. It is an insurance contract 
falling literally within the definition of section 2563. The insur- 
ance contract is made by the Manufacturing Lumbermen’s Un- 
derwriters’ Association, which is “a party” within the meaning 
of the above statute. In volume 6, p. 5202, of Words and 
Phrases, the word “party” is held to mean “as naturally a body 
composed of several individuals as a body sole and individually”, . 
and we have no hesitancy in holding that the association in 
question as such, is a “party” within the meaning of the statute. 
“*Party’ everywhere implies unity, but is properly used to sig- 
nify a unit composed of many as well as an individual.” See 
above citation. The association is composed of a number ot 
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persons, firms, individuals, corporations, or associations who 
have become members of the underwriters’ association by be- 
coming subscribers thereto, through the agency of the power of 
attorney executed to Harry Rankin & Co. The only thing pe- 
culiar about this insurance association is the complication of its 
plan, designed only for the purpose of escaping the jnsurance 
laws. We have nothing to do with the motive behind the plan. 
It may be true, and doubtless is true, that all the promptings 
of this plan of insurance were worthy; but it falls within the 
condemnation of the statute. The rule of law applies alike to 
the worthy and the unworthy, to the end that the unworthy may 
not get in control of the business. To hold that a plan of insur- 
ance like this was above the broad terms of our statute would be 
to do violence to its plain purpose and open the door wide to all 
kinds of fraudulent insurance schemes. 

The question of whether or not the association is doing an 
insurance basis within the meaning of the statute, is not 
affected by thd fact that the association confines itself to the in- 
surance of only a particular kind of property. If this were not 
true, all subjects of insurance might be covered under a similar 
plan and by the same association, merely by having the associa- 
tion formulate the same plan, with the same attorney in fact, 
having a branch dealing only with insurance on dwellings, then 
again another branch dealing with insurance on stocks of goods, 
then again another branch dealing with insurance on store- 
houses, and so on until it might absorb any and all subjects of 
insurance and thus repeal the whole insurance law. This con- 
struction of the statute does no violence to the constitutional 
rights of any person, whether it be a right asserted under the 
federal or state constitution. The right of a state to regulate 
the business of insurance is so well settled that it needs no cita- 
tion of authority. Indeed, counsel for the association opens 
the argument with the statement that : “Counsel for the state 
devotes considerable space to the right of the state to regulate 
the business of insurance. It is unnecessary to cite authorities 
on this point. We believe that the state has the unquestioned 
right to regulate the business of insurance.” But it is claimed by 
counsel for the association that, if it be held by this court that 
the statute is broad enough to cover the plan under review, then 
the statute is unconstitutional, because it, invades the right of 
private contract. This contention is not sound. The question 
in this case is whether or not this association is doing “an insur- 
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ance business” in this state within the meaning of the statutes. 
There is no question in the case as to the right of any indvidual 
to make a contract with the association. The main question 
here to be considered is whether mere language may be so 
manipulated as to formulate an adroit plan for the operation of 
an insurance business in this state in violation of its laws. We 
say not. It plainly appears that the association is doing an in- 
surance business, and that it has not complied with the insurance 
laws. The business is therefore declared unlawful, and the as- 
sociation is conducting its business without authority. 

The principle declared here is but the reannouncement of 
what was well said by this court in the case of Fikes vs. State, 
87 Miss. 251, 39 South. 783. In the case just cited the court 
said: ‘The law referred to was a timely and wise effort by the 
Legislature to protect the people of the state against imposition 
and fraud on the part of any insurance company, no matter what 
form the particular scheme might assume. The intent of that 
law was that all insurance companies, whether fire, marine, ac- 
cident, or fraternal, or other kind, should be subjected to an 
examination by the Insurance Commissioner before they could 
legally write insurance in this state. It imposes certain restric- 
tions on every insurance company desiring to do business in 
this state, and demands compliance with certain conditions and 
the payment of certain fees before it can receive a license from 
the proper authority. The statute also contemplates that no 
agent shall represent any character of insurance company unless 
the same has been lawiully permitted to do business in the state 
and such agent has himself received a certificate entitling him 
to solicit and write insurance. This beneficial legislation was 
found necessary in order to insure the people protection from 
the imposition and fraud of so called insurance companies not 
organized in accordance with law not financially responsible for 
losses in case such should occur, and being in truth simply traps 
for the unwary, operated mainly, if not solely, for the benefit of 
the officials and soliciting agents. The inhibition against the 
unlicensed transactions of insurance business was wisely 
couched in general terms, and that inhibition applies to all in- 
surance companies, without regard to mere formal differences 
occurring in their routine of business or in the promised benefits. 
The intention of the Legislature was not to incite or encourage 
the conniving to devise different kinds of insurance associations; 
simply varying in some particular from the generally recog- 
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nized organizations, but was an attempt to absolutely prevent 
dishonest, fraudulent, or insolvent associations transacting busi- 
ness in this state. The terms of the statute expressly include ‘all 
corporations, associations, partnerships, or individuals engaged 
as principals in the business of insurance’. Hence a permit and 
license is demanded of all insurance associations, without excep- 
tion, and such permit can only be obtained by complete compli- 
ance with all the provisions of the statute; one of the chief con- 
ditions being that the State Insurance Commissioner must be 
fully satisfied of the applying company’s ‘financial condition and 
ability to fulfill its obligations’.” 

Statutes of the character under discussion should be liberally 
construed, in order to bring within their provisions and reme- 
dial purpose all associations organized for the purpose of con- 
ducting the insurance business, however complex and obscure 
may be the plan attempted through which to carry on that busi- 
ness. We are prepared to say, under the comprehensive lan- 
guage used in our statute, that no plan of insurance can be 
originated whereby that business can be conducted without 
compliance with our laws. The discussion in this case has taken 
a very wide range, but the case itself has its beginning and end- 
ing in the terms of our statute. The plan itself, bared of all its 
coniusing complexities and stripped of all its veiling, is nothing 
more or less than a foreign insurance association, without capi- 
tal of its own, and making its profits out of the premiums paid 
by its subscribers, conducting the business of ordinary insurance 
on a particular class of property doubtless selected by the asso- 
ciation as being the most remunerative to it. It is not important 
for us to declare what kind of an insurance association this is. 
Suffice it to say that it is an insurance association more nearly 
falling under the classification of a “mixed company” or asso- 
ciation, in that it possesses some of the features incident to both 
a “stock company” and a “mutual company”, but being neither. 
State vs. Willett, 171 Ind. 296, 86 N. E. 68. We have found no 
decided case exactly in point. In truth, this contract seems to 
be the first of its kind ever reviewed by any court.: The mani- 
fest purpose of this contract is to create an association for the 
purpose of doing ordinary insurance business, and at the same 
time raising the association engaged in the business above and 
out of the reach of the insurance law of this state, by a plan of 
operation that is masterful in its evasion of all heretofore de- 
cided cases, but which falls to pieces when interpreted in the 
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light of the broad provisions of our statute, giving to them 
cnly a common sense interpretation. 

In the brief of counsel representing the underwriters it is in- 
sisted that it can never be held that the underwriters are con- 
ducting the business of insurance, for the reason that there is 
no element of profit arising therefrom to the subscribers to 
sane. Counsel say: “The parties to the contract do not en- 
ter into the relation for profit, except as the adage has it: ‘A 
penny saved is a penny made.’” ‘The construction which coun- 
sel representing the underwriters place upon this contract is 
not its true construction, and in reaching their conclusions they 
overlook important results accomplished by the contract in so 
far as its originators and officers are concerned. It is quite true 
that the only object that the subscribed has in joining this asso- 
ciation and taking out insurance is to effect cheap insurance. 
That may be said to be the only profit accruing to the subscriber. 
4ut the same may be said on the part of any insurer who under- 
takes to get insured in any cheap, but irresponsible, company. 
The object of the state’s police power was to make insurance 
safe, as well as cheap. The design of the statute is to protect 
the citizens of the state against their own improvdence in in- 
suring with irresponsible concerns. But, while it is true that 
the object of the subscriber is merely to get cheap insurance, 
the whole scheme shows that the subscriber is at last a mere 
figurehead in this plan of insurance, when it comes to control 
and management of the association. Stripped of all its disguise, 
the Manufacturing Lumbermen’s Underwriters’ Association is 
nothing more or less than an insurance association, conducted 
by Harry Rankin & Co. in Kansas City, Mo., having no capital 
stock: and unauthorized to do business in this state in any way. 
Harry Rankin & Co,. in effect, the association, receive their 
profit by deducting 25 per cent of all premiums paid by the sub- 
scribers to effect insurance with the association. In a more 
complicated form, this association is in effect nothing but an in- 
surance association organized for the purpose of profit to its 
originators, aad they do receive a handsome profit, and, in 
reality, constitute the association itself. 

in the case of Farmers’ Ins., etc., Co. vs. Cole, 90 Miss. 508, 
43 South. 949, no question was presented save that of whether 
or not a domestic mutual insurance company, chartered under 
section 897 of the Code, could force the Insurance Commissioner 
to issue it a certificate of authority to do business in this state. 
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It was shown in that case that the insurance company, though 
domestic, and not foreign, had no capital stock, and this court 
merely held that the Insurance Commissioner could not be made 
to issue the certificate of authority. The question of whether it 
could conduct the business of insurance independently of this 
certificate and in violation of section 2582, requiring that all com- 
panies organized “for the purpose of transacting life or fire 
insurances”, ete., “shall have a capital of not less than fifty 
thousand dollars’, was not involved, and was not decided. 
Whatever may be the law in regard to domestic mutual insur- 
ance companies, it is clear to us that the “Underwriters” is but 
a foreign insurance association, and was carrying on the busi- 
ness of insurance in contravention of our statutes. 

The court should not have ordered the discharge of the ap- 
pellee, and in doing so it committed error. 

So crdered. 

WHITFIELD, C. J. (dissenting). 

This case cannot be clearly comprehended, except by a care- 
ful study of the agreed state of facts. That agreed statement is 
too long for insertion in this opinion, but the reporter is hereby 
directed to set it out in full in his statement of this case. 

The statute under which the defendant Alley was indicted is 
as jollows: ‘Every person who solicits insurance on behalf of 
any insurance company, or who takes or transmits other than 
for himself, an application for insurance, or a policy of insur- 
ance, to or from such company, or who advertises or otherwise 
gives notice that he will receive or transmit the same, or who 
shall receive or deliver a policy of insurance of any such com- 
pany, cr who shall examine or inspect any risk, or receive, col- 
lect or transmit any premium of insurance, or make or forward 
any diagram of any building, or do or perform any other act or 
thing in the making or consummation of any contract of insur- 
ance for or with any such insurance company other than for him- 
self, or who shall examine into or adjust or aid in adjusting any 
loss for or on behalf of any such insurance company whether any 
of such acts shall be done at the instance or request or by the 
employment of the insurance company, or of or by any broker 
or other person, shall be held to be the agent of the company 
for which the act is done, or the risk is taken, as to all the duties 
and liabilities imposed by law, whether conditions or stipula- 
tions may be contained in the policy or contract.” Code, § 2615. 

The plan under which these lumber plants operated was this, 
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as shown by the agreed case: A number of lumber mill owners 
conclude that they can carry their own insurance at less cost 
than they can purchase it from public companies, and at the 
same time secure better anc more certain indemnity. To ac- 
complish this end, the mill owners enter into a private contract 
whereby each agrees tc indemnify the other in proportion as he 
receives indemnity. In the event of fire loss, each contributes 
his pro rata share, and this contribution is based on the indem- 
nity that the one who suffers loss has agreed to indemnify each 
of the other contracting parties. If, at the expiration of the 
contract no loss has occurred the cost of carrying the insurance 
is nothing. The parties to the contract do not enter into the 
relation for profit. No person gets anything except the Harry 
Rankin Company, which receives a certain salary for the services 
it renders. The contract of indemnity is a mere incident of the 
business, the lumber business, and an arrangement whereby 
they seek to secure themselves against a contingency of fire loss. 
No insurance is sold to the public, only lumbermen entering 
into the contracts, and only such of them as each of the contract- 
ing parties agrees to permit to enter. To be a little more spe- 
cific, all these various lumber plants constitute the Harry Ran- 
kin Company their agent and attorney in fact, as a matter of 
convenience in practical administration of the business, to attend 
to this inter-insurance. That company receives, not by way of 
profit, but by way of salary for services actually rendered, a cer- 
tain per cent of the moneys paid in. 


(a) No contracts of insurance are written for the public. No 
person can participate in the benefits of inter-insurance except 
he be known to and accepted by all the others occupying the re- 
lation. 

(b) In inter-insurance there is not, and cannot be, any profit. 
By its very nature it eliminates all possibility of profits, and 
hence there is withdrawn from it the very element which is seized 
upon by the Legislature in prescribing the legal reserve for old 
line companies. 

(c) This inter-insurance exists between those in the same 
business similarly situated, personally acquainted, and whose 
financial responsibility is not only well known, but made im- 
material by reason of the premium deposit. 


(d) The object is protection, not making money out of the 
insurance business, as such. The apportionment of loss accu- 
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rately admeasured by actual considerations without payment of 
any profit. 

(e) By this inter-insurance, protection only is guaranteed in 
its simplest form, each party being interested to the same ex- 
tent and in the same manner as is every other party. And this 
premium deposit, paid by each, does not go into the treasury of 
any corporation or association, or individual doing the business 
of insurance, but remains the property of the persons making 
the premium deposit, who can withdraw at will, and withdraw 
his premium deposit, except the part of it that has already been 
earned in paying expenses, etc. 

Let the following facts, deduced by learned counsel for ap- 
pellee from the agreed statement of facts, be distinctly noted, 
that the exact case in hand may be clearly comprehended: I 
give them in counsel’s language :— 

“First. Contracts are exchanged wholly between lumber 
manufacturers, and the contracts are entered into by such manu- 
facturers as are agreeable to all those who enter into these re- 
lations. 

“Second. Owing to the number who enter into this con- 
tractual relation it is inconvenient for each to attend to the 
necessary details pertaining to the contract; that is, in the event 
of a loss it would be inconvenient for each of the contracting 
parties to inspect the loss for the purpose of ascertaining the 
amount due. In order, therefore to simplify the plan, each con- 
tracting party appoints a common agent, giving this agent a 
power of attorney authorizing him to do those things that the 
principal might have done for himself. It is understood that 
each contracting party appoints this common agent by a 
separate power of attorney. These powers of attorney are to 
the same effect and purpose. 

“Third. For convenience the term ‘subscriber’ is used. This 
term simply indicates a contracting firm or individual. 

“Fourth. A voluntary advisory committee is selected from 
among the ‘subscribers’. This committee serves without pay 
and co-operates with the attorney in carrying out the terms 
and purposes of the contracts. 

“Fifth. The plan could very well be operated by advising 
each ‘subscriber’, in the event of a loss, of the amount due from 
him under his contract. To do this, however, would involve an 
enormous amount of detail work. In order, therefore, to simplify 
and promote prompt settlement, it is agreed that upon entering 
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into this relation the ‘subscriber’ deposits with the attorney in 
fact a sum of money. This deposit is placed to the individual 
credit of the subscriber. There is no joint fund. As a means 
of arriving at a basis for a uniform and equitable deposit, the 
plan has been adopted of calling the deposit a ‘premium’, and 
the premium is based upon the rating sheets of old line com- 
panies. There should be no confusion as to the purpose of this 
so called premium deposit. It is not a premium in the sense 
that the term is used by old line companies. It is but a term of 
convenience that is used to describe the amount of money that 
each subscriber deposits, and which is placed to the credit of 
the subscriber. This money remains the money of the sub- 
scriber, which can be withdrawn at any time he sees fit to sever 
his contractual relations, and, as above suggested, this plan of 
deposit could be entirely abrogated and the general scheme go 
forward. As stated, these deposits are made so that in the 
event of loss the attorney has in his hands.funds from which the 
prompt payment of losses can be made, and when a loss does 
occur the account of each subscriber is charged with his pro 
rata share. A credit and debit account is kept for each sub- 
scriber, 

“Sixth. One of the subscribers acts as treasurer, and these 
premium deposits are held by him in trust for all the subscribers 
separately. Indemnity bonds are executed by the treasurer and 
attorney in fact, which bonds run to the subscribers. 

“Seventh. During the ten years that this plan has been in 
operation among manufacturing lumbermen there has been 
saved to the lumbermen over $700,000; that is, by carrying 
their own insurance, they have been enabled to save this 
enormous sum of money, over and above that which they would 
have been compelled to pay old line companies. In addition 
te this saving it is proper to suggest that payments are made 
promptly, and there has never been a liability denied. One can 
readily understand why this is so. These manufacturers know 
each other, and only those who have business integrity enter 
into this contractual relation. Therefore, when a loss occurs 
among such men, there is no disposition to quibble and delay. 
In the light of this agreed statement of facts, showing such a 
beneficent condition, is it not pertinent to inquire: Why should 
the state desire to take from these men the opportunity of mak- 
ing this saving, and also the avoidance of vexatious litigation 
with old line companies ? 
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“Eighth. The purpose of the plan, as shown by the agreed 
statement, is for each subscriber to keep on deposit a substantial 
sum, and this is done for the convenience of all. There is an- 
nually returned to the subscriber the unused portion of the pre- 
mium deposit, with the exception of the balance that is kept on 
hand as above stated. 

“Ninth. The attorney in fact is paid a salary for his services. 
In order that each subscriber may contribute to this expense in 
a uniform and equitable way it is arranged that the attorney be 
allowed a certain per cent of the deposits made, as above out- 
lined. From this per cent is paid also his office expenses. 

“Tenth. There are no by-laws, no joint funds, no capital stock, 
no organization. 

“Eleventh. The contract entered into has, among other of its 
provisions, the following clause: ‘The undersigned persons, 
firms, and corporations, known as “Subscribers at Manu- 
facturing Lumbermen's Underwriters”, each person or firm, or 
corporation acting exclusively for such person or firm, or cor- 
poration, and not for any other or others, and each represented 
under separate power of attorney by Harry Hankin & Com- 
pany, of Kansas City, county of Jackson, and state of Missouri, 
and it being understood that, wherever in this policy the word 
“company” occurs, it means and shall be taken and construed 
as meaning the persons, firms, or corporations whose names are 
subscribed to said policy by their said attorneys, and as a part 
ot the contract contained in this policy that each of the sub- 
scribers hereto has entered into an agreement with each of the 
other subscribers to insure property against loss or damage by 
fire to the several amounts respectively authorized by said 
agreement, upon the terms and conditions in said agreement ex- 
pressed, which said agreement is hereby made a part of this 
contract, it being thereby provided that no subscriber shall in 
any event be made jointly liable with the others, or with any one 
or any of the others, or otherwise than severally, in considera- 
tion of the stipulations herein named and of the payment at the 
rate of two and 75/100 doliars per annum per hundred dollars 
premium, does insure the Cotton States Lumber Company for 
the term of one year from the eighth day of June, 1908, at noon, 
to the eighth day of June, 1909, at noon, against all direct loss 
or damage by fire, except as hereinafter provided, to an amount 
in dollars and cents not exceeding for each subscriber the sum 
opposite his name on the reverse side hereof, to the following 
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described property, while located and contained as herein de- 
scribed and not elsewhere, to wit.’ On the back of the policy, 
as will be seen by Exhibit B is set forth the names of each con- 
tracting party, and the amount each subscribed agrees to pay 
the holder of the contract in the event of loss. The language 
and form of this contract illuminates and makes definite the 
whole contention. 

“Twelfth. The phrase ‘Manufacturing Lumbermen’s Under- 
writers’ is used as a heading to this contract, and it is con- 
tended that this phrase demonstrates that this is an insurance 
association. ‘Manufacturing Lumbermen’s Underwriters’ is but 
a phrase used to indicate the place where the contracts are ex- 
changed. ‘Manufacturing Lumbermen’s Underwriters’, as such, 
does not insure anybody. The subscriber at ‘Manufacturing 
Lumbermen’s Underwriters’ underwrites and signs the policy 
through its attorney, Rankin & Co. 

“Thirteenth. Rankin & Co. do not indemnify anybody. Not 
a dollar of insurance could be collected from Rankin & Co.; but 
the indemnity is collected solely from subscribers. Insurance is 
not collected from ‘Manufacturing Lumbermen’s Underwriters’, 
but from the subscribers themselves. 

“Fourteenth. In order to avoid a multiplicity of suits, it is 
agreed that a judgment against any one subscriber will be bind- 
ing upon all the other subscribers. Counsel for state makes a 
point that the citizen would nevertheless be driven to a number 
of suits to collect this judgment against other subscribers. It 
is possible that some inconvenience might be suffered if busi- 
ness men were to forget their honor and integrity. But, even 
so, wherein has the state anything to do with that subject? It 
is further agreed that service may be had upon Rankin & Co., 
which will be sufficient service on all subscribers. 

“Fifteenth. The power of attorney, marked ‘Exhibit A’, evi- 
dences that it is given by the subscriber and appoints Rankin & 
Co. attorney in fact. Rankin & Co.’s authority is limited to 
the specific things set forth in the power of attorney. 

“Sixteenth. The Cotton States Lumber Company, desiring 
to contract with subscribers, wrote Rankin & Co., asking that 
some one come to Meehan Junction for the purpose of making 
an examination of the plant. Mr. Alley, who was in the em- 
ploy of Rankin & Co., went to Meehan Junction in response to 
this request from the Cotton States Lumber Company. He 
made an inspection of the property and sent the report to 
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Rankin & Co. in Kansas City, Mo. The Cotton States Lumber 
Company gave Mr. Alley a power of attorney running to Rankin 
& Co., which Mr. Alley sent to Rankin & Co. by United States 
mail. Mr. Alley collected no premium, issued no contract to the 
Cotton States Lumber Company. The sole thing done by Alley 
is as above stated.” 

In short to sum up, there is no organization of any insurance 
company; there are no stockholders; there is no general fund. 
The Harry Rankin Company is nothing but a convenient agent 
for doing the necessary things to secure these mutual indemnity 
contracts. To my mind, this arrangement is nothing on earth 
but the exercise of the inalienable right of private contract, pro- 
tected by the Fourteenth Amendment to the Constitution of the 
United States, whereby, for mutual protection, these various 
lumber plants seek to indemnify each other against loss. It 
seems to me to be a very wholesome arrangement. The only 
persons who could possibly object to it are the old line insur- 
ance companies, and it is the exorbitant premiums which these 
old line companies have been exacting from persons who need 
fire insurance, which has driven different lines of business in the 
United States to enter into this sort of private contract for inter- 
insurance. This is no doing of insurance business, within the 
meaning of our statutes on that subject. A business is some 
vocation which one follows, out of which to make profit—to 
make, as we say, his living. The only business done here is the 
lumber business. This inter-insurance is a mere incident of that 
business. I regard this case as settled thoroughly by the case 
of Farmers’ Mutual Fire Ins. Co. vs. Cole, 90 Miss. 508, 43° 
South. 949. The learned counsel for appellant seems to regard 
this case squarely against him, and it certainly is, if I under- 
stand what we held in that case. This court, dealing there with 
a mutual fire insurance company, without capital stock, incor- 
porated under chapter 24, Code of 1906, and empowered by its 
charter to insure the property of its members only, distinctly 
said: “When the statute speaks of the right to transact the 
business of insurance in this state, it means the right to do a gen- 
eral business, and has no reference to the restricted right that 
a mutual insurance company has to insure the property of its 
own membership.” How, in the face of this last sentence just 
above quoted, it is possible for us to now hold that this inter- 
insurance of these lumber mills can be placed under the “de- 
partment of insurance”, in the language of the statute, or held 
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to be subject to supervision by the insurance department, passes 
my comprehension, unless we are to overrule this case just cited. 
I think that case is perfectly sound, and controls this case. 

As aiding this view, the caption of our chapter on Insurance 
is as follows: “An act to establish a separate and distinct de- 
partment of insurance, to create the office of Insurance Com- 
missioner, and to regulate insurance companies and fraternal 
orders doing an insurance business in this state, and to provide 
for the investigation of incendiary fires.” Section 2550 pro- 
vides: “There is hereby established in this state a separate and 
distinct department of insurance, which shall be charged with 
the execution of all laws now in force or which may be enacted 
hereafter, relative to insurance companies, corporations, asso- 
ciations or orders placed under this department.” And it is 
added, elsewhere in the chapter: “Nothing in this chapter shall 
be construed to extend to benevolent associations that only levy 
an assessment upon their members to create a fund to pay to 
the family of a deceased member, and make no profit therefrom.” 
Section 2637. This last quoted provision shows clearly the 
purpose of the Legislature to exclude from state supervision of 
the insurance department inter-insurance, which provides for no 
profit. If the whole chapter on the insurance department is 
carefully analyzed, this intent is plainly apparent throughout. 
In other words, the Legislature recognizes the universal princi- 
ple that no state insurance department has any right to super- 
vise inter-insurance created by purely private contract, without 
capital stock, without stockholders, without organization, with- 
out any feature of profit, and created solely for the mutual pro- 
tection of its members against loss by fire. Right of private 
contract is a most valuable and sacred right; it is an inalienable 
right; it is protected by the Fourteenth Amendment to the Con- 
stitution of the United States from being in any way interfered 
with; and to say that any number of lumber plants, or any 
number of other business concerns of any kind, may not, because 
of the outrageous extortions practiced by old line companies, 
by private contract, agree to inter-insure each other, is to deny 
the right of private contract and to infringe the protection 
guaranteed by the said Fourteenth Amendment. 

It is argued in a sort of misty fashion, for the appellant, that 
public policy in some way requires inter-insurance to be sub- 
jected to the supervision of the state insurance department. So 
far as I am able to understand inter-insurance, as manifested by 
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the particular contract before us in this case, it is a great help 
to the citizenship of the state, engaged in the business of these 
lumber mills; a vast saving in the cost of insurance is thereby 
guaranteed; prompt settlement of losses secured, and the 
robbing exactions of these old line insurance companies, as 
shown in the recent insurance scandals in New York and else- 
where, made impossible. Surely public policy favors this inter- 
insurance having these objects in view. Those only who have 
business integrity are allowed to enter this inter-insurance; 
these private contracts have a guaranty that every contracting 
party as shown by the agreed statement, is familiar with the 
business integrity and financial standing of those with whom he 
enters into the contractual relation. This principle of inter- 
insurance was well understood at the time of the creation of this 
Harry Rankin Company and the making of these contracts in 
this case. The Supreme Courts of other states have passed upon 
this question, and it has been very clearly pointed out in many 
of them that a state insurance department is created for the 
purpose of the regulation of the general business of insurance, 
as well understood; and they point out that where the statute of 
a particular state does not cover the particular form in which an 
insurance business is conducted, the state insurance department 
has nothing to do with such inter-insurance as this. See 
Hoadley vs. Ins. Com’r, 37 Fla. 564, 20 South. 772, 33 L. R. A. 
288; State vs Campbell, 17 Ind. App. 448, 46 N. E. 944; Barnes 
vs. People, 168 Ill. 425, 48 N. E. 91; Fort vs. Georgia, 92 Ga. 8, 
18 S. E. 14, 23 L. R. A. 86; Commonwealth vs. Reinoehl, 163 
Pa. 287, 29 Atl. 896, 25 L. R. A. 247. 

My view of this matter is well expressed in a quotation in the 
brief of the learned counsel for appellee from Hon. Edward C. 
Yates, as follows: “The question propounded to me is this: 
is a subscriber to a voluntary association, designated as ‘Manu- 
facturing Lumbermen’s Underwriters’, who exchanges insur- 
ance with other subscribers to said concern, binding himself in 
his individual capacity only, binding himself and not jointly, en- 
gaged in the business of insurance within the meaning of the 
statues? And if it be further determined that he is so engaged 
in the business of insurance, is he subject to the control and 
regulation of the insurance laws of the state? The two propo- 
sitions shall be discussed in the order stated. I observe in the 
first place that the subscriber does not exchange insurance for 
the purpose of profit, or as a means of livelihood; but for the 
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purpose of protecting himself against loss by fire he exchanges 
with each individual subscriber a proportionate amount of in- 
surance for which such other subscriber becomes liable to him 
in turn. I think it may be laid down as an indisputable propo- 
sition that, if A. and B. both own property of the value of, say 
$2,000, A. may undertake with B. to indemnify him in the sum 
of $2,000 upon the destruction of his property by fire in consid- 
eration of a like undertaking to A. entered into by B., without 
it being considered that either one in the transaction indicated 
is engage? in the business of insurance. To my mind the Manu- 
facturing Lumbermen’s Underwriters is but an elaboration or 
broadening of this idea. It can make no possible difference be- 
cause A, exchanges insurance with a thousand people instead 
of one only. Indeed, I think it must necessarily be deduced from 
all the authorities that the state has no more attempted to place 
an embargo upon the exchange oi insurance between two indi- 
viduals than it has to prohibit the exchange of butter and eggs 
between neighborly housewives, nor do J think it could do so; 
for, if it may not prohibit the exchange between two individuals, 
it clearly has no greater right when more than two are involved 
in the exchange. Ii this be not true, where do we reach the 
point where the state may assume powers of regulation, and, 
if we reach it at all, why? I know of no state that has attempted 
to interfere with the rights exercised by individuals in a similar 
plan to that under consideration. It has been followed in the 
great commercial states for many years, notably New York, 
Pennsylvania, Illinois, and Missouri, and no question has thus 
iar been raised with reference thereto.” 

Not to protract this opinion, I summarize my conclusions as 
follows: First, that there is no statute in our state prohibiting 
this sort of inter-insurance set up in the agreed statement of 
facts; second, that in the absence of such statute these parties 
have a perfect right of private contract, to do the things they 
are here doing; third that the business which these parties are 
conducting is a lumber business and not the general business of 
insurance; fourth, that our state insurance department, as held 
in Farmers’ Mutual Ins. Co. vs. Cole, supra, has nothing to do 
in the world with the supervising of inter-insurance, which has 
no capital stock, no organization, no profit, no stockholders, and 
exists merely for mutual protection; fifth, that, so far from 
being contrary to public policy, this sort of insurance should be 
fostered by public policy, as a wholesome thing for the citizens 
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of the state; sixth, that the right by private contract to enter 
into the particular sort of inter-insurance disclosed by this 
agreed statement of facts is a right guaranteed by the Fourteenth 
Amendment of the Constitution of the United States; and, 
finally, as a consequence, that the court below acted correctly in 
discharging the defendant, Alley. 

The case of State vs. Stone, 118 Mo. 388, 24 S. W. 164, 25 
L. R. A. 248, 40 Am. St. Rep. 388, is a case where the kind of 
insurance known as Lloyd’s was involved. Lloyd’s insurance is 
simply one of the many kinds of general insurance. That sort 
of insurance is conducted for profit. Corporations engaged in 
the Lloyd's insurance sell insurance to the public; hence that 
case has no application here whatever. 

I regret the necessity of differing from my Brethren in this 
case. I am wholly unable to see any scheme here, or strategy, 
or trick, seeking to evade our insurance laws. The whole plan 
of inter-insurance, as here disclosed in the agreed statement of 
facts, appears to me plainly as simply an effort on the part of 
the lumber interests to secure insurance amongst themselves at 
a reasonable rate, and to escape from the robberies and impo- 
sitions practiced on the insuring public by the old-line compa- 
nies. If any business, the lumber business, or any other line of 
business, chooses to exercise the right of private contract by 
inter-insurance, simply to protect itself against loss by fire, at a 
reasonable cost, getting rid of the enormous salaries and other 
extraordinary expenses incident to the present day operation of 
the old line companies of insurance, | fail to see, in that sort of 
procedure, an effort to evade the rightful exercise of the power 
of our insurance department. If, in one word, all the different 
businesses in this country could, by inter-insurance, such as is 
set forth in the agreed statement of facts in this case, secure 
protection against loss by fire, there would be no further need 
for paying tribute to old line insurance companies in the 
enormous sums which are annually poured into their coffers. 


Note by the Editor of the Insurance Law Journal. 


The exhaustive discussion of the legal nature of the inter-insurance 
contract and its relations to the more ordinary forms of insurance con- 
tracts gives a special interest to this case. Like the Lloyds policy it is 
an undertaking by individual underwriters, each through an attorney 
subscribing for himself. But, unlike the Lloyds, it is not an undertaking 
in which the insurers and insuted belong to distinct classes, or in which 


the premiums are pooled. Each insurer is himself also an insured, con- 
VoL. XXXIX.—42. 
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trols his own separate premiums, and those associated mutually insure 
each other. In this latter respect inter-insurers resemble a mutual com- 
pany or association, but the business is conducted by each member acting 
independently for himself through his attorney, and not by an organiza- 
tion of which he is a member and in which his individuality as a contract- 
ing party is merged. Again, while the Lloyds and the ordinary mutual 
company assume to do business with the general public, the inter-insur- 
ers are, like a private club, restricted in their membership to a certain 
class from which only members may be admitted who are approved by 
those who are already members, and sustain no business relations ex- 
cept between themselves. 

The question is whether those distinctive features entitle inter- 
insurers to exemption from state laws regulating the business of insur- 
ance. 

The regulation of any business by the state is by virtue of its police 
power to control that which may otherwise be harmful or dangerous to 
its citizens. The private citizen has the constitutional right to engage in 
any occupation which is not properly subject to this police power. In- 
surance as a business with the general public is generally recognized as 
one which properly falls within such police power, whatever the form 
in which it may be conducted. If the contracts of the inter-insurers can 
be considered a business within the meaning of the statute, they must 
also, it would seem, be considered a business of insurance. The most 
general definition of insurance is that of a contract by which one party 
undertakes for a consideration to indemnify another against loss through 
some contingency. To cover contracts like those of life insurance, where 
the principle of indemnity may be questioned, the definition has been 
broadened to include payments of money or its equivalent upon the 
happening of a contingent event in which the insured has an interest. 
This is substantially the statutory definition in this and some other 
states. Mass. Statutes 1887, C. 14, § 3; Ga. Civ. Code 1895, § 2114. It 
is plain that the undertaking in this case is one of indemnity against 
fire for a valuable consideration. It is not in the nature of a benevo- 
lence, as has been held in the case of relief societies and benefit associa- 
tions. Johnson vs. R. R. Co., 163 Pa. 127; Commonwealth vs. Ass’n, 94 
Pa. 481. 

The most important issue here is whether the undertakings of the 
inter-insurers are a business within the statutory definition, or of a kind 
that would be properly subject to police control. Business in the sense 
here used means that which occupies one’s time, labor or attention as 
his chief concern; that which he does as a livelihood. Mere incidental 
occupations not connected with such employment or pursued for a live- 
lihood are not a part of one’s business. 

The claim of the inter-underwriters is that there is no organization 
of any kind which can be thus charged with doing business; that their 
business is purely that of lumber manufacturing and, as a mere inci- 
dent, they have privately as individuals contracted with each other for 
indemnity in case of loss; that even if it were otherwise, it is not a 
business of insurance contemplated by the statute or within the police 
power of the state, since it is not done with the public, but is only a 
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matter of private contract between certain responsible individuals in aid 
of the business in which they are mutually concerned. On the other 
hand, as held by the majority of the court, it is a business conducted by 
a combination of individuals, no matter what the specific character of 
that combination or the form and methods which it may adopt, which, 
within certain limitations and conditions, is open to a certain class of 
the outside public, whose essential features are the granting of indemnity 
against loss for a consideration similar in character to that of ordinary 
fire companies or associations as contemplated by the statute. 

The right of an individual under the common law to write insurance 
is unquestionable How far such contract right can be constitutionally 
abridged by statute has been much debated by the courts. In the lead- 
ing case of Commonwealth vs. Vrooman, 164 Pa. 306, the constitution- 
ality of restrictive statutes was sustained on the ground that the business 
of insurance is of such public importance as to justify the state in im- 
posing conditions for its regulation, and that such regulations do not 
prohibit, but simply prescribe, the terms on which individuals may en- 
gage in it. A minority of the court, however, held that the Legislature 
could not constitutionally prohibit individual underwriting and monopo- 
lize it in the hands of corporations. Similar divergent views have been 
held as to the power of the Legislature to prohibit individual banking. 
People vs. Ins. Co., 15 Johns. (N. Y.) 358; State vs. Scougal, 3 S. D. 
55. See. also, States vs. Ackerman, 51 Ohio St. 163. The right to regu- 
late a legitimate occupation does not carry with it the right to destroy 
it, and while corporations are subject to control as creatures of the 
state, the police power to prohibit the individual citizen from engaging 
in any business is restricted to such occupations as are liable to be in- 
jurious to the public. See the Slaughter House Cases, 16 Wall. 36; 111 
W. S. 678, 746; Chicago, &c., Co. vs. Minnesota, 134 U. S. 418; Austin 
vs. Murray, 16 Pick. (Mass.) 121; Live Stock, &c., Ass’n vs. Crescent 
City, &c., Co. 1 Abb. 388. 
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UNITED STATES SUPREME COURT. 


MRS. ANNIE M. PENMAN, Petitioner 
v8. 


ST. PAUL FIRE & MARINE INSURANCE 
COMPANY.* 


CONDITION AGAINST KEEPING EXPLOSIVES—BLASTING 
—— GENERIS—“OR OTHER EXPLO- 

1. Blasting powder, although it may be a less dangerous explosive than 
dynamite or gunpowder, is none the less included in the words, “or 
other explosives”, as used in a condition avoiding a policy of fire 
insurance if there be kept, used, or allowed on the premises, ben- 
zine, benzole, dynamite, ether, fireworks, gasolene, Greek fire, gun- 
powder, naphtha, nitroglycerine, or other explosives. 


[For other cases see Insurance, Cent. Dig. §§ 782-791; Dec. Dig. § 326.] 
wae OF CONDITION—KNOWLEDGE OR ACTS OF 


a. & condition avoiding a policy of fire insurance if blasting powder be 
kept on the premises is not waived because the insurer’s agent knew 
that the building insured was to be occupied by miners, whose cus- 
tom it was to keep blasting powder in their homes, and for that 
reason charged more than the usual rate, where the policy guards 
against any acts of waiver or change of its conditions by providing 
that such waiver or change, to be effective, shall be written upon, 
or attached to, thé policy. 


[For other cases, see Insurance, Cent. Dig. §§ 952-955; Dec. Dig. § 376.] 


On writ of certiorari to the United States Circuit Court of 
Appeals for the Third Circuit, to review a judgment which re- 
versed a judgment of the Circuit Court for the Western District 
of Pennsylvania, in favor of plaintiff in an action on a policy of 
fire insurance. Affirmed. 

See same case below, 81 C. C. A. 151, 151 Fed. 961. 

The facts are stated in the opinion. 


A.J. Truitt, FREDERICK D. MCKENNEY, and B. M. CLARK, 
for Petitioner. 

WILLIAM D. MITCHELL, W. K. JENNINGS, JARED How, 
PIERCE BUTLER, and GEORGE HOKE, for Respondent. 


MCKENNA, J. 
This is an action to recover the sum of $2,600, with interest, 
upon a fire insurance policy for the value of a building destroyed 
by fire. The action was brought in the Court of Common Pleas 
* Argued Jan. 7 and 10,1910. Decided Feb. 21,1910. 3058. C. Rep. 312. 
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of Jefferson County, Pa., and by the insurance company, the 
respondent herein, removed to the United States Court for the 
Western District of Pennsylvania. 

Plaintiff's statement, to use the local name for her pleading, 
alleged a contract of insurance whereby the insurance company 
insured, for the term of three years, against direct loss by fire, 
“a two-story, shingle roofed building 28 x 96, and additions”, 
etc., to be occupied by tenants as dwellings, and situated in 
Punxsutawney, Jefferson County, Pa.. Payment of the premium 
and charges was alleged, also the total loss of the building by 
fire. A copy of the policy was attached to the statement and 
made a part of it. The policy contained the following covenant: 

“This entire policy, unless otherwise provided by agreement 
indorsed thereon or added hereto, shall be void * * * if (any 
usage or custom of trade or manufacture to the contrary not- 
withstanding) there be kept, used, or allowed on the above de- 
scribed premises, benzine, benzole, dynamite, ether, fireworks, 
gasolene, Greek fire, gunpowder, exceeding 25 Ibs. in quantity, 
naphtha, nitroglycerine, or other explosives.” 

The policy also contained the full covenant :— 

“This policy is made and accepted subject to the foregoing 
stipulations and conditions, together with such other provisions, 
agreements, or conditions as may be indorsed hereon or added 
hereto, and no officer, agent, or other representative of this 
company shall have power to waive any provision or condition 
of this policy except such as, by the terms of this policy, may be 
the subject of agreement, indorsed hereon or added hereto, and 
as to such provisions and conditions no officer, agent, or repre- 
sentative shall have such power, or be deemed or held to have 
waived such provisions or conditions unless such waiver, if any, 
shall be written upon or attached hereto; nor shall any privi- 
lege or permission affecting the insurance under this policy ex- 
ist or be claimed by the insured unless so written or attached.” 

The case was tried to a jury and resulted in the verdict for 
the plaintiff upon which judgment was duly entered. A motion 
for a new trial was denied. The judgment was reversed by the 
Circuit Court of Appeals. 81 C. C. A. 151, 151 Fed 961. This 
writ of certiorari was then allowed. 

The question in the case is the effect of the covenants which 
we have quoted. It was raised in the Circuit Court by objection 
to certain testimony, which was admitted, and the denial of cer- 
tain instructions which were requested. 
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The property is situated in the coal mining regions of Penn- 
sylvania, and the testimony shows that an explosion preceded 
or was coincident with the fire as its cause or effect. Indeed, ir 
seems to be clear that the explosion was caused by one of the 
tenants throwing lighted “‘squibs” in the air “for fun”. And there 
was testimony that it was the custom of miners to keep more 
or less blasting powder in their dwellings. The custom seems 
to have arisen on account of a law of Pennsylvania which pro- 
vides that “no powder or high explosive shall be stored in any 
mine, and no more of either article shall be taken into the mine 
at any one time than is required in any one shift unless the 
quantity be less than five pounds”. 3 Purdon’s Dig. 13th ed. p. 
2592. : 

In supplement to this testimony the Circuit Court admitted, 
over the objection of the company, the testimony of the agent 
who placed the insurance upon the property, to the effect that 
he had taken considerable risks as agent for defendant com- 
pany on miners’ dwellings; that he knew of the custom of 
miners to keep blasting powder in their dwellings; that he knew 
that the building insured was in seven compartments, “seven 
miners’ dwellings”, to be occupied by seven different families, 
and that he “increased the rate by reason of the fact that this 
building was to be occupied by miners, and having knowledge 
that they kept more or less blasting powder about their dwell- 
ings”. And he also testified that after he had placed the risk, 
the special agent of the company went with him, looked at the 
risk, and said it was satisfactory, after having made inquiry as 
to the rate. He expressed the increase in percentage as “one 
and a quarter for one year, or two and a half for two years”. He 
also charged an extra premium for finishing. 

He increased the premium, he further testified, because he 
“thought it was going to be occupied by coal miners”, and “be- 
cause there was seven of them”. The increase was from 1} per 
cent to 2} per cent, but he did not know what he would have 
charged if the building had not been for coal miners. And fur- 
ther that he was not told that the building was to be occupied 
by coal miners, he knew that from his experience in the business. 
Mrs. Penman did not tell him, nor did he tell her that he had 
increased the rate, because she might possibly have it occupied 
by miners, but he told the special agent of the company “that 
that entered into the calculations”. He did not report it on 
the form, because it was not his custom to do so. To the ques- 
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tion whether it was special business he was “performing, rather 
than acting for the company”, he answered, “Yes”. 

The policy recited that the building insured was “in process 
of erection, with privilege to finish and be occupied by tenants 
as dwellings”, and that “in consideration of the extra premium 
of three and 90/100 dollars ($3.90) thirty days’ permission is 
hereby granted to finish the building’. There was evidence 
showing that blasting powder is a lower degree of explosive than 
gunpowder or dynamite, and that the latter is a higher degree 
than gunpowder. 

In view of this testimony, the Circuit Court decided, as it said, 
that though ordinarily it was “the duty of a court to construe a 
written instrument, and instruct the jury what its terms meant”, 
he would leave to the jury “as a question of fact” for it “to de- 
termine, whether, under the evidence and the facts proven here, 
blasting powder” was “included in the term ‘other explosives’ ”. 
Entertaining that view, the court refused to instruct the jury, 
as requested by the company, “that, under the evidence, the 
verdict should be for the defendant”. The court refused other 
requests which were based on the controlling effect of the policy. 

In passing upon the motion for a new trial, the Circuit Court 
reasserted the view that it was for the jury to “determine 
whether blasting powder was one of the prohibited articles 
which were to invalidate the policy”. The court observed: “It 
was contended by one side that it was embraced under the term 
‘other explosives’; by the other, that it was not.” The court 
further said: “While, of course, blasting powder is an ex- 
plosive, and is therefore covered by the generic term ‘other ex- 
plosives’, yet the fact that other explosives of the general 
character of blasting powder, and those of a much more dan- 
gerous character than blasting powder, to wit, dynamite and 
gunpowder, of which 20 and 5 pounds were permitted, were 
specified, it was contended that the expressed mention of these 
more dangerous powders evidence an intent not to cover the 
less dangerous article of blasting powder under the general term 
‘other explosives’.” To the last contention, the court, as we 
have seen, yielded, and rejected the case of Northern Assur. Co. 
vs. Grand View Bldg. Ass’n, 188 U. S. 308, 46 L. ed. 213, 22 
Sup. Ct. Rep. 133, as not decisive, by saying that “in that case 
there was no question as to what the policy provided; in the 
present, the crucial question was as to what the policy in ques- 
tion covered by the term ‘other explosives’ ”. 
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The majority of the Circuit Court of Appeals took another 
view. It found nothing obscure in the language of the policy, 
and nothing, therefore, to excuse the Circuit Court from exer- 
cising the duty of construing it. Answering the contention that 
the words “or other explosives” should not be held to include 
explosives of lower power than gunpowder or dynamite, it was 
said: “Such an application of the maxim noscitur a sociis is too 
narrow.” 

It was pointed out that the enumeration of explosives in- 
cluded other explosives than gunpowder and blasting powder, 
and that there was nothing in the record to show their relative 
degrees of power, nor whether they or any of them were of less 
explosive power than gunpowder or dynamite. Their relative 
power, it was said, was not a matter of common knowledge, and 
if the general words “or other explosives” were to be or could 
be limited by such relation or their relation to blasting powder, 
the burden was upon the plaintiff to show it, as those words, 
“in their literal and natural meaning, included blasting powder”. 
It was hence concluded that “to hold, under the present proofs, 
that the general words ‘or other explosives’ do not include blast- 
ing powder, merely because it is a less dangerous explosive than 
dynamite or gunpowder, when it may be more dangerous than 
Greek fire, benzine, benzole, ether, gasolene, or naphtha, is 
virtually to decide a1bitrarily that no meaning or effect shall be 
given to the general words. We are satisfied that this cannot 
be done, and that, as the proofs stand, the general words in- 
clude blasting powder”. 

The court, thus deciding that the words of the policy included 
blasting powder, further decided that the Circuit Court erred in 
admitting parol testimony to vary its terms, and also erred in 
not directing a verdict for the company. 

A member of the court dissented from both propositions. 
His argument was elaborate and would not be adequately rep- 
resented by condensation. It asserted the view of the Circuit 
Court and the contention of the plaintiff. It considered that, by 
the rule of ejusdem generis, blasting powder was not covered 
by the words “other explosives”, and by them were meant ex- 
plosives of the same power as those enumerated, which it seems 
to have been assumed blasting powder was not. It was consid- 
ered, besides, that the words could be given a meaning by the 
custom of miners and the industrial conditions which existed 
in the neighborhood, and also from the knowledge and conduct 
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of the company’s agent when the insurance was placed. Cases 
from Pennsylvania were cited to support that proposition, of 
which we may select as representative, McKeesport Mach. Co. 
vs. Ben Franklin Ins. Co., 173 Pa. 53, 34 Atl. 16, where the policy 
of insurance on two buildings, one a foundry and machine shop, 
and the other a pattern shop was considered. The policy cov- 
ered the patterns in the pattern shop by these words, “on pat- 
terns therein, $1,000”. The pattern shop was from 15 to 20 feet 
from the foundry in which the fire occurred, and in which the 
patterns were destroyed, where they were taken the evening be- 
fore the fire for actual use next day, in accordance with the or- 
ders and customs in that and other shops in the use of patterns. 
It was found by a jury returning a special verdict that such was 
a reasonable one and answered the convenient operation of such 
plants, and that the agent of the defendant company examined 
the shops and patterns and buildings before taking the insur- 
ance. The court said :— 

“The policy sued on in this case was issued to a manufactur- 
ing company, and covered the buildings, machinery, fixtures, 
and appliances in daily use in the business of the company. 
The rules of construction applicable to such a contract of insur- 
ance are well settled. The object of the contract is indemnity 
against the loss by fire of the business plant, or any portion oi 
it, while used and occupied by the owners in the manner and for 
the purposes for which it was designed. If its provisions are 
susceptible of two or more interpretations, that one should be 
adopted that will make the contract effective for the protection 
of the insured. In other words, the contract should be liberally 
construed in aid of the indemnity which was in contemplation of 
the parties who made it. Western & A. Pipe Lines vs. Home 
Ins. Co. 145 Pa. 346, 27 Am. St. Rep. 703, 22 Atl. 665. 

“Again, an insurance company issuing a policy upon a busi- 
ness plant, or any portion of it, is chargeable with knowledge 
of the customary methods of conducting the business in which 
the property insured is used. Ibid. This rule is not limited to 
insurance upon property in use for manufacturing or other busi- 
ness purposes. It was applied in the construction of a policy 
issued upon a dwelling house in Doud vs. Citizens’ Ins. Co. ,141 
Pa. 47, 23 Am. St. Rep. 263, 21 Atl. 505, and in Roe vs. Dwlg. 
House Ins. Co. 149 Pa. 94, 34 Am. St. Rep. 595, 23 Atl. 718. It 
was applied to a policy of insurance upon a horse in Haws vs. 
Fire Ass’n of Philadelphia, 114 Pa. 431, 7 Atl. 159. Still another 
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rule of construction is that the circumstances surrounding the 
making of the contract, and affecting the subject to which it 
relates, form a sort of context that may properly be resorted to 
for aid in determining the meaning of the words and provisions 
of the contract. Bole vs. New Hampshire F. Ins. Co., 159 Pa. 
53, 28 Atl. 205; Graybill vs. Penn Twp. Mut. F. Ins. Ass’n, 170 
Pa. 75, 29 L. R. A. 55, 50 Am, St. Rep. 747, 32 Atl. 632.” 

We have stated the rulings of the courts below, because they 
accurately exhibit the contentions of the parties and the ques- 
tions for decision, and with such fullness of argument that there 
is not much more for this court to do than to select and concur. 
The Court of Appeals decided, as we have seen, that, under the 
terms of the policy, blasting powder could not be “kept, used, 
or allowed” on the insured property, and that. such prohibition 
was not waived by the knowledge and acts of the company’s 
agent. We concur in this, and we think the reasoning by which 
it was supported is conclusive. The rule of ejusdem generis is a 
rule of interpretation; and granting, arguendo, it should be 
applied more liberally to contracts of insurance than to contracts 
of other kinds, yet we think 1t would be giving it too much force 
to yield to the contention of petitioner. Blasting powder is an 
explosive, and one of power; it is therefore capable of pro- 
ducing the result that the provision of the policy was intended 
to guard against. We are given no tests, as the Court of Ap- 
peals said, and we certainiy may not assume them, of a compari- 
son of it with the explosives which are enumerated, except 
dynamite and gunpowder. The law of Pennsylvania, as we have 
seen, has given it character and has guarded against its de- 
structive force. 

We think also that the policy furnishes the only way by which 
its terms can be waived. It provides against modifications by 
the usage or custom of trade or manufacture. It guards against 
any acts of waiver of its conditions or a change of them by 
agents. It provides that such waiver or change “shall be writ- 
ten upon or attached” to the policy. The company could have 
used no words which would have been more explicit. There is 
no ambiguity about them. Parol testimony was not needed nor 
admissible to interpret them. They constituted the contract be- 
tween the company and the insured. No agent had power to 
change or modify that contract except in the manner provided. 
This was decided in Northern Assur. Co. vs. Grand View Bldg. 
Ass'n supra. Any other ruling would take from contracts the 
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certain evidence of their written words, and turn them over for 
meaning to the disputes of parol testimony. 

The Pennsylvania cases cited by the petitioner do not militate 
with the rule there announced. If they did, it might be open to 
controversy how far they were binding on this court. Kuhn vs. 
Fairmount Coal Co., 215 U. S. 349, ante, 140, 30 Sup. Ct. Rep. 
140. 

Judgment affirmed. 


Note by the Editor of the Insurance Law Journal. 


The Supreme Court of the United States has long been more rigid 
in its adherence to the letter of the insurance contract and less disposed 
to recognize knowledge and acts of the agent as a waiver of its require- 
ments than have the courts of many of the states or some of the lower 
Federal courts. This fact is again illustrated in the present case. 
Whether blasting powder could here be considered an explosive as a 
question of law would seem to be hardly open to question. The term is 
defined in the Century Dictionary as “any substance by whose decompo- 
sition or combustion gas is generated with such rapidity that it can be 
used for blasting or firearms”. This definition completely covers blast- 
ing powder not only as a substance possessing explosive qualities, but 
having those qualities to a degree which made it one of the “other ex- 
plosives” referred to and justified its construction by the court as a ques- 
tion of law. The essence of the point raised by the petitioner was that 
it belonged to a different class of explosives from those referred to be- 
cause less violent in its action than such as were enumerated. Its inclu- 
sion in the class intended is shown in the definition. It was not merely 
explosive in character, but one of that specific class employed for blast- 
ing, and there was no question of fact for the jury. 

The mention of specific prohibited articles is illustrative in its char- 
acter where the prohibition, as here, is extended to others of like kind. 
Not only must the article be in itself explosive, but of like character as 
such. In Bennett vs. Ins. Co., 8 Daly (N. Y.) 471, the prohibition was 
against the use of “Camphene, burning fluid or refined coal or earth 
oils’, and the construction was governed by the fact that the first two 
were highly explosive, hence only similar coal oils like gasoline and 
naphtha were included, and not kerosene. On the other hand, in 
Wheeler vs. Ins. Co., 6 Mo. App. 235, “camphene, spirit gas or burning 
fluid” included only such burning fluid as partook of the nature of 
camphene or spirit gas. Neither naphtha nor lard oil were of that na- 
ture: Putnam vs, Ins. Co., 4 Fed. 753; Carlin vs. Ins. Co., 57 Md. 515. 

Whether the knowledge of the agent was a waiver of the prohibi- 
tion is a question somewhat more difficult to determine. That familiarity 
with the conditions or use of the property by the agent at the time of 
insuring will waive policy prohibitions has been held by a long array of 
cases. The testimony of the agent himself as to such knowledge is 
here very emphatic and, further, that an increased premium was ac- 
tually charged in anticipation of such use. The insured was thus com- 
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pelled to pay for a risk which was repudiated by the company. The 
strongest support for the finding of the court on this point lies in the 
covenant against such waiver. Here again is shown the reluctance of 
the court to allow the terms of the written contract to be modified by 
oral evidence. 


COURT OF CIVIL APPEALS OF TEXAS. 


ORIENT INS. CO. 
v8. 


DORROH-KELLY MERCANTILE CO.* 


FORFEITURE— BREACH OF PROMISSORY WARRANTY— 
TAKING INVENTORY 


A provision that, unless insured has taken a complete itemized inventory 
of the goods insured within twelve months before the policy was 
issued, he shall take such inventory within three months thereafter, 
isa promissory warranty, breach of which avoids the policy, and an 
intentional failure to inventory from one-tenth to one-fifth of the 
value of the stock then valued at about $22,000 breached such pro- 
visions so as to prevent recovery on the policy, a contention that 
insured could recover on the basis of the stock being of the value 
as shown by the partial inventory being untenable. 


[For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.] 


Appeal from District Court, Upshur County; R. W. Simp- 
son, Judge. 

Action by the Dorroh-Kelly Mercantile Company against the 
Orient Insurance Company. From a judgment for plaintiff, de- 
fendant appealed. Reversed, and judgment rendered for de- 
fendant. 


CRANE & CRANE, for Appellant. 
J. P. Hart and WARREN & Bricocs, for Appellee. 


WILLsoN, C. J. 
February 7, 1908, appellant issued its policy No. 149,998 for 
$1,000, and April 1, 1908, issued its policy No. 330,456 for $2,300, 
insuring appellee’s stock of merchandise in Big Sandy against 
loss by fire. January 8, 1909, the stock of merchandise, then 
valued at about $22,000, except portions thereof valued at 
about $2,000, and insured in sums aggregating $16,000, was de- 


at Spee rendered, Feb. 17,1910. On motion for rehearing, March 25,1910. 126 8S. W. 
ep. ; 
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stroyed by fire. Appellant having disclaimed liability on the 
policies, appellee commenced the action resulting in a judgment 
in its favor for the sum of $3,214.86, from which this appeal is 
prosecuted. Each of the policies contained, among others, 
stipulations usual in such contracts, commonly denominated the 
“iron safe clause”. While the language covering those stipula- 
tions is not identically the same in each of the policies, the vari- 
ance is unimportant, so far as it affects the conclusion reached 
by us as to the disposition to be made of the appeal. In the 
policy numbered 330,456 the stipulations referred to are as fol- 
lows: “(1) The assured will take a complete itemized inventory 
of stock on hand at least once in each calendar year and unless 
such inventory has been taken within twelve calendar months 
prior to the date of this policy, one shall be taken in detail 
within thirty days of the issuance of this policy, or this policy 
shall be null from such date. (2) The assured will keep a set 
of books, which shall clearly and plainly present a complete 
record of business transacted including all purchases, sales and 
shipments, both for cash and credit, from date of inventory, as 
provided for in the first section of this clause, and also from date 
of last preceding inventory, if such has been taken, and during 
the continuance of this policy. (3) The assured will keep such 
books and inventories, and also the last preceding inventory, if 
such has been taken, securely locked in a fireproof safe at night 
and at all times when the building mentioned in this policy is not 
actually open for business; or failing in this, the assured will 
keep such books and inventories in some secure place not ex- 
posed to a fire which would destroy the aforesaid building, and 
unless such books and inventories are produced and delivered 
to this company for examination after loss or damage by fire to 
the personal property insured hereunder, this policy shall be null 
and void, and no suit or action shall be maintained hereon. It 
is further agreed that the receipt of such books and inventories 
and the examination of the same shall not be an admission of 
any liability under this policy nor a waiver of any defense to 
same.” In its answer appellant alleged as a breach, among 
others, by appellee of said stipulations, a failure on its part to 
take “an itemized inventory of its stock on hand within twelve 
calendar months prior to the date when said policies were is- 
sued” and a failure to take such an inventory “within thirty days 
thereafter”. The testimony was uncontroverted that an in- 
ventory of the stock of merchandise was not taken within thirty 
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days after the date of the issuance of either of the policies; and 
it was uncontroverted that the only inventory taken within 
twelve months prior to the date of the issuance of either of them 
was one taken January 29 to February 1, 1908. At that time 
J. M. Dorroh and J. M. Dorroh, Jr., as partners under the firm 
name of J. M. Dorroh & Son, owned the stock of goods and 
were negotiating with T. J. Kelly to sell him a one-half interest 
in same and in their business as merchants. The sale to Kelly 
was made and the business was incorporated; the Dorrohs and 
Kelly becoming the owners of the stock of the corporation. 
The inventory referred to was taken for the information of the 
parties to the negotiations. The testimony was uncontroverted 
that, as taken, the inventory was not a complete one of the en- 
tire stock of merchandise. Kelly testified, and his testimony 
was not contradicted: “The interest that I was buying was in 
the stock of goods at Big Sandy and also at Pritchett. I was to 
get a one-half interest. We made the trade on the basis that 
there was a $20,000 stock on hand; but, invoicing the stock in 
the building at Big Sandy, we got up to $18,638 and some odd 
cents. That is to say, we inventoried that much goods, includ- 
ing the furniture and fixtures, and at the time we left uninven- 
toried about $2,000 approximately of goods. I swore on a pre- 
liminary examination that we left uninventoried $3,000 or $4,000, 
and there was probably that much uninventoried. Of the amount 
inventoried there was $1,050 furniture and fixtures. Taking 
that from $18,638 leaves the actual amount of stock that we in- 
ventoried as a basis of the trade as $17,588.01. This item was 
entered on the stock account. When we reached that point, I 
told them that the stock was going to be of greater value than 
I anticipated; that I had only $6,187.50 to put into the business, 
and there was no use going further with it. After some con- 
ference with the elder Dorroh and and the junior Dorroh, it 
was agreed that we would stop taking the inventory, and they 
would sell me one-half interest in the business for the sum of 
$6,187.50. This sale included all the stock of goods at Big 
Sandy, including furniture and fixtures and some $1,900 worth 
of stock at Pritchett; but the Pritchett goods were not included 
in this inventory.” 

On the ground, it is assumed from the contention made in 
this court, that the inventory referred to as a matter of law was 
incomplete, in that from $2,000 to $4,000 worth of goods con- 
stituting a part of the stock insured were intentionally omitted 
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therefrom, appellant requested the trial court to peremptorily 
instruct the jury to find in its favor. The assignment presenting 
for review here the action of the court in refusing to so instruct 
the jury is the only one we have found it necessary to consider 
in disposing of the appeal. 

It seems to be settled in this state that a stipulation in a fire 
insurance policy that the insured, if he has not taken a complete 
itemized inventory of the stock of goods covered by the policy 
within twelve months prior to its date, will take such an inven- 
tory within thirty days after its date, should be construed as a 
promissory warranty, a breach of which will avoid the policy. 
Kelley-Goodfellow Shoe Co. vs. Ins. Co., 8 Tex. Civ. App. 227, 
28 S. W. 1027; Fire Ass’n vs. Calhoun, 28 Tex. Civ. App. 409, 
67 S. W. 153; Ins. Co. vs. Monger, 74 S. W. 792; Ins. Co. vs. 
Cummings, 98 Tex. 115, 81S. W. 705; Roberts vs. Ins. Co., 19 
Tex. Civ. App. 338, 48 S. W. 561; Fire Ass’n vs. Masterson, 25 
Tex. Civ. App. 518, 61 S. W. 962; Allred vs. Ins. Co., 37 S. 
W. 95. 

It seems also to be settled that, while such a stipulation should 
be so construed, no greater strictness in complying with it 
should be required than is required in the performance of like 
stipulations in other than insurance contracts. “A substantial 
performance of the contract would suffice, in such a case”, said 
the Supreme Court in Brown vs. Ins. Co., 89 Tex. 590, 35 S. W. 
1061, where the question was as to whether the insured had 
failed to comply with the stipulation that he would keep, and, in 
the event of a loss by fire, produce, a set of books containing a 
record of the business transacted by him. “That is”, the court 
added, ‘‘the contract is to be construed as including no more 
than could be reasonably expected of the insured’. And see 
Assur. Co. vs. Kemendo, 94 Tex. 367, 60 S. W. 662; Ins. Co. 
vs. Kearney, 180 U. S. 136, 21 Sup. Ct. 326, 45 L. Ed. 460. 

It is clear that the inventory we have referred to literally was 
not a “complete itemized inventory” of the stock of goods cov- 
ered by the policies. Therefore the only question necessary to 
be determined in disposing of the assignment referred to is: 
Should it be said as a matter of law that an inventory from 
which the assured intentionally has omitted goods aggregating 
in value from one-tenth to one-fifth the value of the stock in- 
sured is not, substantially, a “complete itemized inventory” 
within the meaning of the stipulation in the contract? Or, stat- 
ing the question another way, and giving to the word “sub- 
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stantial” the meaning the Supreme Court seems to have given 
to it in the Brown Case, cited above, should it be said as a mat- 
ter of law that such an inventory is not the “complete” inventory 
the insurer reasonably had a right to expect the insured to take 
and preserve as a compliance with the stipulation in the con- 
tract? We think it might be said as a matter of law that rea- 
sonably the insurer should expect that, in taking an inventory 
of a stock of general merchandise aggregating in value $20,000, 
a few articles of small value constituting a part of the stock, by 
oversight, mistake, or inadvertence, might be omitted there- 
from and, therefore, if such an omission occurred, that he should 
not be heard to set it up as a breach of the contract. By show- 
ing such an omission, we think the insurer would not have made 
as an issue for the jury a question as to whether the contract 
had been substantially complied with or not. The court could 
say as a matter of law that the contract had been substantially © 
performed. On the other hand, we think it ought to be said as 
a matter of law that the insurer had a right to expect that in 
taking such an inventory articles aggregating in value from one- 
tenth to one-fifth the value of the stock, and perhaps equaling in 
value the amount claimed to be due on the policies in question, 
would not intentionally be omitted therefrom; and therefore, if 
such an omission should be shown to have occurred, that the 
court should say as a matter of law that the terms of the con- 
tract requiring the taking of a “complete itemized inventory” 
had not been complied with. It should not be said that the 
insurer reasonably might have expected that the insured would 
intentionally omit from an inventory he had bound himself to 
make “complete” articles of substantial value; and, certainly, 
it should not be said that the insurer contemplated that the in- 
sured would intentionally omit from such an inventory articles 
aggregating in value a sum equal, or nearly so, to the amount 
of the sum claimed by the assured by virtue of the contract. To 
say that the insurer should have expected such an intentional! 
omission from the inventory would be to say that he should have 
expected the assured to willfully ignore a duty imposed upon 
him by the contract. Instead, we think he had a right to expect 
that the insured would in good faith endeavor to discharge that 
duty. 

It has been expressly held, where the question was as to 
whether a building contract had been “substantially” performed, 
that “the omissions or deviations must be the result of mistake 
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or inadvertence, and not intention”. Elliott vs. Caldwell, 438 
Minn. 357, 45 N. W. 845, 9 L. R. A. 52. In Western Assur. Co. 
vs. Kemendo, 94 Tex. 367, 60 S. W. 662. the Supreme Court of 
this state declared the object in requiring the inventory as 
stipulated for not to be “to ascertain the gross value of the 
property insured, but to ascertain the different articles which 
went to make up the stock, in order that the insurance company 
might test the correctness of the claim in two respects: (1) 
Whether the articles of which the stock was composed all be- 
longed to the classes of property covered by the policy; and (2) 
whether the valuation attached to the different items, and which 
went to make up the total sum expressed, was reasonable”. 
After so stating the object of such a stipulation as the one in 
question here, the court added: “The failure to produce an 
inventory, or that which is equivalent in these particulars, could 
not be held to be a substantial compliance with the requirements 
of the policy.” We understand that court to have meant, by 
the statement we have just quoted, that the failure of the assured 
to produce an inventory showing the articles composing the 
stock and the value placed on same, and his failure to produce 
other data furnishing such information, would constitute a 
breach of the stipulation in the policy. If such is the effect of 
the holding, then certainly the record before us shows such a 
breach. For, admittedly, articles aggregating in value from 
2,000 to $4,000 were not included in the inventory produced; 
and other data showing the omitted articles and their values 
was not produced. As to the portion of the stock intentionally 
omitted from the inventory produced by appellees, we think the 
further statement made by the Supreme Court in the Kemendo 
Case, to which we have referred, is applicable: “If the assured”, 
said that court, “had furnished anything from which the informa- 
tion contracted for could be with reasonable certainty ascer- 
tained, then the question of substantial compliance would be 
before the court; but, when there is no compliance whatever, 
there can be no question of a substantial compliance with such 
requirements”. -And see Roberts, Willis & Taylor Co. vs. Sun 
Mutual Ins. Co., 19 Tex. Civ. App. 338, 48 S. W. 559; Fire 
Ass’n vs. Calhoun, 28 Tex. Civ. App. 409, 67 S. W. 153; Ins. 
Co. vs. Center, 33 S. W. 554; Fire Ass’n vs. Masterson, 25 Tex. 
Civ. App. 518, 61 S. W. 962; Ins. Co. vs. Weeks, 118 S. W. 1086. 

We do not think the contention made by appellees that in any 


event they were entitled to recover on the policies on the basis 
VoL. XXXIX.—43. 
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of the stock being of the value shown by the inventory produced 
should be sustained. They were entitled to recover, if at all, 
only upon the terms of the contract. Not having themselves 
complied, substantially, or otherwise, with its terms in the par- 
ticular specified, the policies became, at the option of the in- 
surers, as said policies declared should be the consequence of 
such a noncompliance, null and void. It may be that the con- 
clusion reached results in hardship to appellees; but, as was 
said by the Supreme Court in the Kemendo Case referred to 
above, “it is not the province of the court to adjust its construc- 
tion and enforcement of a contract to the results which may be 
produced upon the parties, but it is better that those who make 
hard contracts shall suffer the result than that the law shall be 
so warped and distorted as to disturb the business of the coun- 
try, and to render the power of contracting uncertain and un- 
reliable”. 

The judgment will be reversed, and a judgment will be here 
rendered in favor of appellant. 


On Motion for a Rehearing. 

Being unconvinced that the disposition made of the appeal 
was an erroneous one, we overrule appellees’ motion for a re- 
hearing; but in compliance with their request that we do so 
find as facts: 1. That an inventory was taken by appellee of 
the stock of goods on January 1, 1909, and that it appeared from 
the inventory then taken that the stock was worth $23,862.99. 
2. That during the period intervening between February 1, 1908, 
when the inventory referred to in the opinion was completed, 
and the date of the fire, appellee kept and produced with said 
inventory taken January 1, 1909, for examination by appellant 
after the fire a set of books, consisting of a journal and ledger, 
showing the purchases and sales made by them. 3. That said 
books and inventory taken January 1, 1909, together showed 
that the stock of goods on hand at the date of the fire was worth 
$21,849.25. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


FouRTH CIRCUIT. 


ROCHESTER GERMAN INS. CO. or RocHEsTER, 
yy BP Ale 
v8. 


SCHMIDT. (No. 756.)* 


ACTIONS ON POLICIES—EQUITY JURISDICTION. 


Co-ordinate policies of insurance on the same property, in which no 
agreed value was stated, each provided that the company should not 
be liable for a greater proportion of any loss than the amount in- 
sured thereby should bear to the whole insurance, but also that the 
owner should carry insurance to the extent of 75 per cent of the value 
of the property, or, failing to do so, should become a coinsurer to 
the extent of the deficiency. Each also contained a provision that 

“the extent of the application of the insurance under this policy or 
of the contribution to be made by the company in case of loss may 
be provided for by agreement, written hereon or attached or ap- 
pended hereto”, and in accordance therewith a stipulation was at- 
tached apportioning the company’s liability pro rata between 
different items enumerated according to values given them. Held, 
that such policies were wholly independent contracts, the propor- 
tion of any loss which each must bear being fixed without reference 
to the others, and hence there was no ground of equity jurisdiction 
to apportion a loss between them or enforce contribution, but the 
liability of each company was determinable in an action between it 
and the insured. 

{For other cases, see Insurance, Cent. Dig. §§ 1502, 1503; Dec. Dig. § 
604. ] 


EXTENT OF LIABILITY—OTHER INSURANCE. 


Insurance companies which have issued concurrent policies on the same 
property, where the liability of each is independent of the others, 
and can be fully determined in an action at law between it and the 
insured, cannot join in a suit in equity against the insured to de- 
termine the liability for a loss, on the ground that it will prevent a 
multiplicity of actions. 


[For other cases, see Insurance, Dec. Dig. § 504.] 


On reargument. Reversed. 

For former opinion, see 162 Fed. 447, 89 C. C. A. 333. 

This is an appeal from the final decree and judgment filed 
February 24, 1907, and the last of March, 1907, in the Circuit 
Court of the United States for the District of South Carolina, 
wherein it was decreed and adjudged that the defendant Nora 
Martin Schmidt was entitled to $5,350, and interest and costs, 
in the case against the complainant and three other insurance 
companies, defendants. The bill of complaint was filed by the 
~% Decision rendered, Nov. 4,1909. 175Fed.Rep.720.  . 
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complainant insurance company, on behalf of itself, as well as 
on behalf of the other three defendant companies. It was al- 
leged in the bill that the four insurance companies are in sub- 
stantially the same plight and condition, take exactly the same 
position, raise the same questions, and the relief prayed for is 
for the benefit of all the insurance companies alike. On July 17, 
1903, subsequent to the death of Frederick Schmidt, on May 
10, 1903, Nora Martin Schmidt instituted four separate suits in 
the Court of Common Pleas ior Richland County, S. C., 
against each of the four insurance companies in amounts sev- 
erally the same as in the proofs of loss. Each defendant filed 
its separate answer, denying all liability upon the policies sued 
upon. Two of these cases, that of the complainant and that of 
the Palatine Insurance Company, were duly removed to the 
Circuit Court for the District of South Carolina, but the other 
two cases, to wit, the one against the Phoenix Insurance Com- 
pany and the other against the Agricultural Insurance Com- 
pany, were not removed. because the amount involved was not 
sufficient to give the Federal Court jurisdiction. Subsequently, 
complainant filed this bill in the Circuit Court of the United 
States in equity. This case was heard by this court and decided 
on May 9, 1908, and the judgment of the lower court (151 Fed. 
681) was reversed (162 Fed. 447, 89 C. C. A. 333). Appellee 
filed a petition for reargument May 27, 1908, and the case was 
set down for rehearing. 


Joun T. SEIBELS and JoHN P. THomAs (Thomas & Thomas, 
on the briefs), for Appellants. 

E. J. Best, W. Boyp Evans, and D. W. Rosinson (L. D. 
Melton, on the briefs), for Appellee. 


Before Pritchard, C. J., and Keller and McDowell, D. JJ. 


PRITCHARD, C. J. (after stating the facts as above). 

There are a number of assignments of error, but after care- 
fully considering the same, we only deem it necessary to discuss 
the one which raises the question as to whether the court below 
had jurisdiction. While the appellants preserved their rights to 
have this question considered at the former hearing, the same 
was not insisted upon at that time; Judge Morris, in referring 
to this question, said :— 

“The defendant Nora Martin Schmidt duly appeared and de- 
murred to the bill, upon the ground that she was entitled to have 
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the cases she had instituted against the four insurance compa- 
nies determined in a court of law with a jury, and that the com- 
plainant and the other insurance companies had a plain, ade- 
quate, and complete remedy and defense at law. This demurrer 
came on to be heard before the late Circuit Judge Simonton, 
and he held against the contention of Mrs. Schmidt that the 
court had jurisdiction to entertain the bill of complaint. 126 
Fed. 998. The correctness of that decision is not before us for 
examination on this appeal, and cannot be considered by us.” 

Four suits were instituted against the insurance companies 
mentioned in the State Court, two of which were removed to 
the United States Court and two are still pending in the State 
Court. Upon the filing of the bill herein, the lower court 
granted a restraining order, which, among other things, pro- 
vided :-— 

“That Nora Martin Schmidt and each and ever one of the 
defendants named in said bill of complaint and all parties hereto 
be restrained from taking any further steps or proceedings or 
serving or filing any further pleadings in any of the suits 
originally instituted by the said Nora Martin Schmidt against 
the complainant and defendant companies named in said bill of 
complaint, and that the said Nora Martin Schmidt be restrained 
from undertaking to enforce any cause of action she may have, 
2 em oe. 

A demurrer to the bill was filed by Nora Martin Schmidt upon 
the following grounds :— 

“(a) That there are other actions pending in the State Court 
and in the Circuit Court of the United States, on the law side 
of the said courts, involving the same subject-matter, and the 
same defenses as are involved in the complainant’s bill herein; 
that said courts are of co-ordinate jurisdiction with this court, 
and the actions in said cause were begun, pending, and at issue 
at the time of the commencement of the complainant’s suit in 
equity that the complainant herein has a plain and adequate and 
complete and full jurisdiction to hear and determine all of the 
matters and things at issue in said action, being the same mat- 
ters at issue herein. 

“(b) In that it appears on the*face of the complainant’s bill in 
equity (paragraph 14 and the first and second paragraphs of 
prayer for relief), taken in connection with paragraphs 10 and 
11 of said complaint, that the purpose of this suit in equity is to 
stay procedings in the actions at law begun and pending and at 
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issue before the commencement of this suit in equity by Nora 
Martin Schmidt against the Agricultural Insurance Company 
and Phcenix Insurance Company, respectively, in the Circuit 
Court for the county of Richland, and state of South Carolina; 
and to stay proceedings in the Circuit Court of the United 
States, Fourth Circuit, District of South Carolina, in the cases 
of Nora Martin Schmidt against Palatine Insurance Company, 
and Rochester German Insurance Company, respectively, on the 
law side thereof, contrary to the prohibition of the statute of the 
United States. Rev. Se. § 720. 

“(c) That it appears upon the face of the complainant’s bill in 
equity that the complanant herein has a plain and adequate and 
complete remedy at law and defense to and against the insur- 
ance policy, issued by it as set forth in said bill of complaint.” 

The next two paragraphs raise substantially the same ques- 
tion, and the fourth paragraph is to the effect that +— 

“It appears on the face of the said complaint (in the caption 
thereof and in paragraph 1) that the plaintiff herein is a citizen 
of the state of New York, and the defendant Phoenix Insurance 
Company of Hartford, Conn., and the defendants Agricultural 
Insurance Company of Watertown, N. Y., and Abram Z. Tall- 
man, each and all are citizens of the same state as said com- 
plainant, and therefore this court has no jurisdiction to enter- 
tain this action under and in accordance with Rev. St. § 739, as 
amended by 25 St. at Large, 433, c. 866, § 1, of the Act of 
August 13, 1888.” 

The demurrer was overruled, and exceptions taken to the 
same; and, while as we have said, this question was not urged 
at the former hearing, yet is is now before us for consideration. 

In order to reach a proper conclusion in regard to this matter, 
it is necessary to determine whether, in view of the facts, the 
court below, on the equity side of the docket, had jurisdiction 
to hear and determine the controversy as presented by the alle- 
gations contained in the bill. It is insisted by counsel for ap- 
pellants that, in determining the questions involved in this case, 
we are governed by the decision of this court in the case of the 
Home Ins. Co. vs. Virginia-Carolina Chemical Co. (C. C.) 109 
Fed. 681, and 113 Fed. 1, 51 C. C. A. 21, and that the facts in 
that case are identical with the case at bar. It appears that the 
decision of the Circuit Court of Appeals in that case is based 
wholly upon the statement of facts, which are distinctly set out 
by the court below at page 687 as follows :— 
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“* * * The sixth and last ground is for want of equity in 
the bill. This will be first considered. The bill charges that 
the property insured, by means of fraudulent misrepresentation 
and concealment, was placed at a valuation exceeding its true 
value 100 per cent; that the contracts of insurance were made 
with reference to the value of the property at risk, and the lia- 
bility of each complainant was measured by the proportion 
which the amount of risk assumed by it bore to the actual loss, 
taking into consideration the whole amount of risks assumed. 
The first question which arises is, Can the question of the valua- 
tion of the property at risk be now inquired into in view of the 
legislation of the state of South Carolina on this sub- 
mtr es 

The court held that such valuation could be inquired into for 
fraud; and, after so holding, proceeds as follows :— 

“In order, therefore, in each case to ascertain the amount to 
be paid by each insurer if liability exists, the policy must be re- 
formed in so far as it states the value of the property insured; 
and then the proportion which the amount or sum each assumed 
bears to the entire insurance must be ascertained. If the state- 
ments of the bill in this regard are true—and for the purposes 
of this demurrer we must take them as true—then complainants 
have set up an equity to maintain their bill, and they have no 
plain, adequate, and complete remedy at law.” 

By reference to the bill filed in that case, the following alle- 
gations in regard to the coinsurance clauses will be found :— 

“Your orators show that by the terms of each of the insur- 
ance policies issued by your orators and the other insurers upon 
said property described in Exhibit A, it is provided that no 
company shall be liable under its policy for a greater propor- 
tion of any loss on the described property or for loss by and 
expense of removal from premises endangered by fire, than 
the amount insured by such policy shall bear to the whole insur- 
ance, whether valid or not, or by solvent or insolvent insurers 
covering such property.” 

An examination of the facts relied upon in that case shows 
that the policies in each instance contained a statement as to 
the value of the property insured, and were what are known as 
“valued policies”, as provided by the statute of South Carolina; 
that when the policies were issued it was the understanding of 
the parties and the companies issuing them that the valuation 
of the property as therein stated was correct; and it was alleged 
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that such valuation was induced by the fraudulent misrepresenta- 
tion and concealment of the insured. The court of equity was 
therefore asked to reform the policy by having it show the cor- 
rect valuation, thus limiting and decreasing proportionately the 
amount of insurance on the several policies issued. It was also 
alleged that the policies thus issued were dependent upon each 
other, and that each would necessarily be effected with a view 
to the other; or that the loss each sustained was to be pro- 
portioned to the whole insurance covering the property thus in- 
sured. 

When we come to examine paragraphs 3, 4, and 5 of the 
policies involved in the case at bar, it appears that no one of 
the policies was what is termed a “valued policy”. There is 
nothing contained in any of these policies which undertakes to 
fix the value of the property. However, there is a stipulation 
clause on the face of the policy which reads as follows :— 

“This company shall not be liable beyond the actual cash 
value of the property at the time any loss or damage occurs, 
and the loss or damage shall be ascertained or estimated accord- 
ing to such actual cash value, with proper deduction for depre- 
ciation, however caused, and shall not in any event exceed what 
it would cost the insured to repair or replace the same with ma- 
terial of like kind and quality; said ascertainment or estimate 
shall be made by the insured and this company, or, if they differ, 
then by appraisers as hereinafter provided; and the amount of 
loss or damage having been thus determined, the sum for which 
this company is liable pursuant to this policy shall be payable 
sixty days after due notice, ascertainment, estimate, and satis- 
factory proof of loss have been received by this company in 
accordance with the terms of this policy.” 

And then there appears a provision to the effect that the com- 
pany may take the damaged articles, at such value as may be 
ascertained, at its option; also, that it may repair, rebuild, or 
replace the lost or damaged property at its option. There being 
nothing contained in any of these policies which fixes the value 
of the property insured, it necessarily follows that the equity 
set up in the case of the Home Ins. Co. vs. Virginia-Carolina 
Chemical Company, supra, is not shown here and cannot be re- 
lied upon in this case in support of the contention of the appel- 
lants. In other words, the facts stated by the complainant are 
not such as to entitle it to have the policies reformed. The sec- 
ond ground of equity relied upon in that case, to wit, “coinsur- 
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ance”, cannot be sustained by the allegations or the proof in 
this case. It is true that the policy filed as an exhibit to the 
bill in this instance contains a clause similar to that in the case 
of the Home Ins. Co. vs. Virginia-Carolina Chemical Co., supra, 
but it is also true that it contains an additional clause, which is 
very material. ‘The whole clause reads as follows :— 

“This company shall not be liable under this policy for a 
greater proportion of any loss on the described property, or for 
loss by and expense of removal from premises endangered by 
fire, than the amount hereby insured shall bear to the whole 
insurance, whether valid or not, or by solvent or insolvent in- 
surers, covering such property, and the extent of the application 
of the insurance under this policy or of the contribution to be 
made by this company in case of loss, may be provided for by 
agreement or condition written hereon or attached or appended 
hereto.” 

That portion of the foregoing, which constitutes an addition to 
the clause, as will be observed, reads as follows :— 

“«k * * And the extent of the application of the insurance 
under this policy or of the contribution to be made by the com- 
pany in case of loss, may be provided for by agreement written 
hereon or attached or appended hereto.” 

This addition clearly changes the nature of the contract in 
that respect, and is material to be considered as bearing upon 
the questions involved in the case at bar. Notwithstanding this 
clause, taken as a whole, provides for a proportionate share of 
loss with other insurance companies, it expressly provides that 
the extent of the application of contribution may be provided by 
a stipulation attached to the policy. Therefore, while in the 
case of the Home Ins. Co. vs. Virginia-Carolina Chemical Co., 
supra, this clause stood alone, in this instance it is governed and 
controlled by the stipulation attached to the face of the policies. 
By reference to a copy of the policy which is filed as an exhibit, 
and which sets out more particularly this matter than in para- 
graphs 5 and 15 of the bill, it will be observed that a stipulation 
is attached to the policy in regard to this matter, which reads as 
follows :— 

“This policy being for $2,500, covers pro rata on each of the 
following items and amounts not exceeding $2,500 in all.” 

Following this stipulation, it appears that there are several 
items, as set forth in paragraph 5 of complainant’s bill, which 
amount to $8,100. It is also provided in the policy that the in- 
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sured shall carry insurance to the extent of 75 per cent of the 
total cash value of the property, and that, unless he does so, he 
becomes himself a coinsurer to the extent of the deficiency. 
This, it seems to us, clearly shows that it was not the intention 
of the parties to the contract that there should be a fixed 
amount of coinsurance, which eliminates from this case the 
second ground of equity relied upon in the case of Home Ins. 
Co. vs. Virginia-Carolina Chemical Co., supra. The pro rata 
share of insurance this policy must bear is fixed; and, while it 
does not fix the amount, it does provide that it shall not ex- 
ceed the sum of $2,500, and that it may amount to less than that. 

In the absence of an apportionment clause or condition, there 
might be a question of contribution in this case; but, with the 
insertion of the apportionment clause, as here, the question of 
contribution in equity is eliminated, and under these contracts 
the insurance companies cannot be said to be affected under their 
several contracts as to any amount that may be paid by another 
company holding a similar policy, either by a voluntary settle- 
ment or by the verdict of a jury. The fact that one company 
may pay a larger or smaller amount in either event cannot be 
said to concern the other. In the case of Hanover Fire Ins. Co. 
vs. Brown, 77 Md. 64, 72, 25 Atl. 989, 991, 27 Atl. 314, 39 Am. 
St. Rep. 386, it is said :— 

“The fourth prayer presents a question of some interest. If 
all the insurers had bound themselves, by their policies, to pay 
the entire loss, and one or more of them had paid it, those so 
paving would have had a right of action against the others for 
a ratable proportion of the amount paid by them; because they 
would have paid a debt which was equally and concurrently due 
by the other insurers. As all were equally bound, all ought 
equally to contribute to the payment; they were in a position 
similar to that of one surety who pays a debt for which other 
sureties are bound jointly with him. But in the different poli- 
cies concerned in this case, there is no concurrent liability. 
Each insurer, by the distinct terms of his contract, makes him- 
self liable for a certain and definite fractional part of the loss to 
be calculated in the manner stipulated in the policies. In this 
case, the defendant contracts to pay the proportion of the loss 
which the amount insured by it bears to the whole sum insured 
on the property in all the policies; and it is stated in the evi- 
dence that the other policies had substantially the same stipu- 
lation. The contracts are entirely separate and independent of 
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each other. Each insurer binds himself to pay his own propor- 
tion of the loss, without any refernce to what may be paid by the 
others. If they pay more or less than they are bound to pay, or 
if they do not pay anything, it in no manner concerns him. If, 
in this case, the other insurance companies had paid the whole 
loss, they would have had no right of contribution from the de- 
fendant; and neither would such payment have discharged any 
portion of the defendant’s liability to the insured.” 

In the case of Goodwin vs. Merchants’ & Bankers’ Mutual 
Ins. Co., 118 Iowa, 601, 92 N. W. 894, the court said: — 

“It is conceded that the plaintiff's policy being for $1,000, or 
two-thirds of the total amount of the insurance upon the prop- 
erty, she could not recover from the defendant more than two- 
thirds of the amount of her loss, less the balance due on her 
premium note. The trial court so instructed the jury, and it 
must be presumed that the verdict returned represents the 
amount due plaintiff on that basis. It is said, however, that 
the plaintiff received from the Pennsylvania Company $336.65, 
and that this sum ‘should have been deducted from the sum as 
ascertained by the jury.’ It is difficult to conceive upon what 
theory this claim is advanced. The two companies were liable 
to the plaintiff, not jointly, but severally, in the proportion of 
two-thirds and one-third. It was competent for either of these 
insurers to settle with plaintiff upon any terms upon which they 
could mutually agree, and, so long as defendant is not required 
to respond in a sum in excess of two-thirds of the value of the 
property destroyed, or in excess of the amount named in the 
policy, it is wholly immaterial whether the Pennsylvania Com- 
pany paid more or less than it might have been held to pay at 
the end of a litigation.” 

In this connection it should be borne in mind that all the poli- 
cies in the case at bar contain the following clause: “Other 
concurrent insurance permitted without notice until required.” 
It is also provided, as hereinbefore stated, that the assured shall 
maintain insurance on each item of the property insured by the 
policy of not less than 75 per cent of the actual cash value 
thereof, and that, failing to do so, the insured shall become a 
coinsurer to the extent of the deficit, and bear his proportion of 
any loss. These clauses are extremely important, showing as 
they do the distinct and independent character of all these con- 
tracts. Loss under one of these policies might have been settled 
with the assured upon any basis or value of loss agreed upon 
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with the assured, and such settlement would not in any way 
have affected the rights of the other insurance companies to 
contest both of these questions. It is also true that the assured 
could not have resorted to a suit in equity against all the com- 
panies, and this fact we regard as conclusive against the right of 
any or all of the insurance companies to do so. The assured was 
obliged to sue at law upon her several contracts of insurance; 
but we know of no principle by which the defendants of such 
actions, or any of them, can convert a lawsuit into an equitable 
one at their pleasure. It should be remembered that there is no 
privity between the several insurance companies in these con- 
tracts of insurance. The insured is under no obligation to any 
of the companies to take out other insurance—he might have 
elected to carry any part of the insurance himself. No rights of 
contribution existed between the companies. All of the de- 
fenses set up in the bill are available as legal defenses, and the 
only pretense for the intervention of equity is the contention that 
the juries in the different lawsuits might find differently upon 
the questions of values and loss. Whether they would, we do | 
not know, nor can it matter, as there is no privity between the 
companies and no right of contribution from one to another of 
them. 

It may be argued with some show of reason that there is an 
equity here to avoid a multiplicity of suits, upon the ground that 
the case falls within class 4 of the division made by Mr. Pom- 
eroy. 1 Pomeroy, Eq. (2d Ed.) § 245, p. 321. One reason as- 
signed by the author just named for the existence of this equity 
(where it does exist) is to save the public treasury, the time of 
the courts and witnesses, from any trials where one will suffice. 
Mr. Pomeroy shows that the contention made in some decisions 
that the plaintiff who invokes the jurisdiction of equity on the 
ground of the prevention of a multiplicity of suits must himself 
be the party who would be compelled to resort to or defend 
numerous actions at law unless the court of equity interferes and 
gives final relief by one decree, is not of universal application, 
and does not apply to the third and fourth classes of cases 
enumerated by him. But we know of no case such as the present 
in which the jurisdiction here contended for has been upheld, 
for one of the unities required here is lacking, and that is a com- 
mon interest in the subject matter of the suit. All of these 
policies are separate contracts, and we can conceive of no rea- 
son why the Rochester German Insurance Company should be 
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permitted to bring suit involving the separate contracts with 
other insurance companies with the assured, with the making 
of which it had nothing to do, and the right to recovery under 
which may turn upon an entirely different state of facts. The 
common interest in the subject matter of a suit brought to pre- 
vent a multiplicity of suits is well illustrated by Mr. Justice 
Nelson, in Cutting et al. vs. Gilbert et al., Fed. Cas. No. 3,519, 
in which a bill of peace founded on the idea that all persons 
charged with a tax under the ninety-ninth section of the Internal 
Revenue Act of June 30, 1864, c. 178, 30 Stat. 273, have such a 
unity of interest in contesting the tax that they may join as 
plaintiffs in a bill to restrain the assessment and collection of 
such tax, was dismissed for lack of jurisdiction, upon the 
ground that, to authorize such suit, their interest must be not 
only one in the question, but one in common in the subject mat- 
ter of the suit. Mr. Justice Nelson, in discussing the doctrine 
under whch equity may take jurisdiction to avoid a multiplicity 
of suits, after pointing out that in the adjudged cases in which 
the jurisdiction has been sustained there is a community of in- 
terest growing out of the nature and condition of the rights in 
dispute, for, allhough there may not be any privity between the 
numerous parties, there is a common title out of which the 
question arises, and which lies at the foundation of the proceed- 
ings, remarks as to the case then before him :— 

“In the case before me, the only matter in common among 
the plaintiffs, or between them and the defendants, is an interest 
in the question involved, which alone cannot lay a foundation 
for the joinder of parties. There is scarcely a suit at law or in 
equity, which settles a principle or applies a principle to a given 
state of facts * * * that does not involve a question in which 
other parties are interested * * *; yet no lawyer would con- 
tend that such an interest would justify a joinder of parties as 
plaintiffs, in a case arising under the law of trusts, or under any 
of the statutes mentioned. The same may be said of the ques- 
tions arising under the revenue laws, such as the tariff and the 
excise laws, which are the subject of litigation in the courts 
almost daily. Large classes of persons, other than the parties 
to the suit, are interested in the questions involved and de- 
termined. To allow them to be made parties to the suit would 
confound the established order of judicial proceedings, and lead 
to endless perplexity and confusion.” 

The case of Scottish Union, etc., Ins, Co. of Edinburgh et al. 
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vs. J. H. Mohlman Co. (C. C.) 73 Fed. 66, decided by Judge 
Lacombe in 1896, seems to be similar to the one at bar in all 
respects, save that the insurance companies interested in that 
case all united as plaintiffs. The bill was dismissed as not prop- 
erly involving the equity to prevent a multiplicity of suits. To 
similar effect, see Thomas vs. Council Bluffs Canning Co., 92 
Fed. 422, decided 1899, by the Circuit Court of Appeals for the 
Eighth Circuit, and Shulenberg-Boeckeler Lumber Co. et al. 
vs. Town of Hayward et al., 20 Fed. 422, decided in 1884 by 
Judge Bunn. See, also, Dows vs. City of Chicago et al., 11 Wall. 
108, 20 L. Ed. 65, and Cummings vs. Merchants’ Nat’l Bank of 
Toledo, 101 U. S. 157, 25 L. Ed. 903, from an examination of 
which it seems clear that the jurisdiction in a case such as the 
one at bar is not sustainable upon the ground of the avoidance 
of a multiplicity of suits. 

So far as_ we have been able to ascertain no decision of the 
Supreme Court warranted the trial court in disregarding section 
720, Rev. St. (U. S. Comp. St. 1901, p. 581), by enjoining Mrs. 
Schmidt from prosecuting the two actions at law which were not 
removed from the state court. Diggs vs. Walcott, 4 Cranch, 
179, 2 L. Ed. 587; Haines vs. Carpenter, 91 U. S. 254, 23 L. 
Ed. 345; Dial vs. Reynolds, 96 U. S. 340, 24 L. Ed. 644, and 
U. S. vs. Parkhurst, 176 U. S. 317, 20 Sup. Ct. 423, 44 L. Ed. 
485, are cases in which bills filed for the purpose of restraining 
actions pending in the state court were held demurrable be- 
cause of this statute. And Haines vs. Carpenter and Dial vs. 
Reynolds are much stronger than the case at bar, because in 
them the bills showed independent grounds of equity jurisdic- 
tion. But because the injunction to stay proceedings in the 
state court was the chief relief desired, and as the statute in 
question forbids such relief, the bills were dismissed. The case 
at bar is wholly unlike French vs. Hay, 22 Wall. 250, note, 22 
L. Ed. 857; Dietzsch vs. Huidekoper, 103 U. S. 494, 26 L. Ed. 
497; Marshall vs. Holmes, 141 U. S. 589, 12 Sup. Ct. 62, 35 L. 
Ed. 870; and Julian vs. Trust Co., 193 U. S. 93, 24 Sup. Ct. 399, 
48 L. Ed. 629. Not only was the federal court in the case at 
bar not protecting a prior jurisdiction of its own, but the state 
court had previously taken jurisdiction of person and subject 
matter. See, also, R. Co. vs. Kuteman, 54 Fed. 547, 4 C. C. A. 
503, which is strong authority for holding that an injunction to 
restrain proceeding with an action commenced in a state court 
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before the bill is filed in the federal court is forbidden by sec- 
tion 720, Rev. St. 

As the statute forbids the trial court to issue the injunction 
staying proceedings in the two actions not removed, and as the 
two actions which were removed can be consolidated, it is clear 
that the bill shows no equity for avoiding a multiplicity of suits. 
The demurrer should have been sustained for want of equity, 
and the court erred in granting the injunction. 

Therefore the judgment of the lower court is reversed and the 
cause remanded, with instructions to dismiss the bill for want 
of equity jurisdiction at the cost of the complainant below, to 
the end that the cases may be proceeded with respectively on 
the law side of the docket and in the state court. 

Reversed. 

McDowdell, D. J. I concur in the conclusion reached. 


UNITED STATES CIRCUIT COURT. 


D. OREGON. 


TILLAMOOK LUMBERING CO. ET AL. 
v8, 


LIVERPOOL & LONDON & GLOBE INS. CO. 
(No. 3,304.)* 


POLICY CONSTRUCTION—WATCHMAN CLAUSE—“IDLE OR 
INOPERATIVE’—“SHUT DOWN”. 


A fire policy on a sawmill and electric light plant, requiring that at all 
times when the property remained “idle or inoperative” a constant 
day and night watchman should be kept on duty, and that, if the 
property was idle or “shut down” for more than thirty days at a 
time, permission should be obtained and indorsed on the policy. 
Held, that the. words “idle or inoperative” should be construed as 
synonymous with “shut down”, to mean a cessation of operation 
from the ordinary running of the plant, and not merely the usual 
shutting down for the night, or over Sunday, or on a holiday; and 
hence the policy was not broken by the insured’s failure to keep a 
watchman on duty while the plant was temporarily shut down over 
Sunday. 

[For other cases, see Insurance, Dec. Dig. § 321.] 


[For other definitions, see Words and Phrases, vol. 7, pp. 6501-6502. ] 


% Decision rendered, Dec. 13, 1909. 175 Fed. Rep. 508. 
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Action by the Tillamook Lumbering Company and another 
against the Liverpool & London & Globe Insurance Company. 
Judgment for plaintiffs. 


H. T. Borrs and Snow & McCamant, for Plaintiffs. 

Wo. D. Fenton, R. A. LEITER, and BEN C. Dey, for De- 
fendant. 

WOLVERTON, D. J. 

This is an action to recover for loss by fire under an insurance 
policy. A jury has been waived, and the cause submitted to 
the court for its findings. The facts are stipulated ,and the 
issues reduced to but one question. This arises under what is 
designated as the “watchman clause” contained in the policy, 
which reads as follows :— 

“It is warranted by the assured that at all times when the prop- 
erty herein described shall be idle or inoperative a constant day 
and night watchman shall be kept on duty; and provided that, if 
such property be idle or shut down for more than thirty days at 
any one time, notice must be given this company, and permis- 
sion to remain idle for such time must be indorsed hereon, or 
this policy shall immediately cease and determine.” 

The property insured included a lumber mill and an electric 
light plant. The stipulation sets forth :— 

“That the property covered by the policy of insurance in- 
cluded a lumber mill and an electric light plant; that the lumber 
mill was running during every business day from the date of the 
policy to the date of the fire, but was not kept running on Sun- 
days, and was not running at the time of the fire; that the elec- 
tric light plant was run every night from the date of the policy 
until the date of the fire, but was not run during the day, and 
that the property had been run in this manner, and this was the 
customary way in which the same had been operated, for several 
years prior to the time of the fire; that the electric light plant 
was not running at the time of the fire, which ocurred about 9 
o’clock in the morning of Sunday, the 13th of October, 1907; 
that it was the intention of the Tillamook Lumbering Com- 
pany at the time of the fire to continue to run both the lumber 
mill and electric light plant in the future in all respects as they 
had been run in the past; that at the time of the fire no watch- 
man, nor any person acting in such capacity, was on duty about 
the premises of Tillamook Lumbering Company, nor had there 
been any such watchman or person on duty for several hours 
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prior thereto, nor on any other Sunday during the life of the 
policy.” 

If the property which was the subject of the insurance was 
idle or inoperative at the time the fire occurred, it must be 
conceded that the plaintiffs cannot recover, because there was 
no watchman on duty at the time. The question is wholly one 
of construction. Policies of life and fire insurance are con- 
strued, as other contracts, by looking throughout their provi- 
sions and ascertaining, if possible, the true intendment and pur- 
pose of the contracting parties, except where ambiguity or 
incongruity arises. Then the construction more favorable to the 
insured is adopted, because of the usual custom of the insur- 
ance companies in propounding their own forms of policies and 
contracts; the insured being obliged to take what the company 
offers, notwithstanding the writing, as a rule, is accompanied 
with much prolixity and detail of stipulation, covenant, and 
warrant. National Bank vs. Ins. Co., 95 U. S. 673, 24 L. Ed. 
563; McMaster vs. New York Life Ins. Co., 183 U. S. 25, 22 
Sup. Ct. 10, 46 L. Ed. 64; Royal Ins. Co. vs. Martin, 192 U. S. 
149, 162, 24 Sup. Ct. 247, 48 L. Ed. 385; Fenton vs. Fidelity & 
Casualty Co., 36 Ore. 288, 56 Pac. 1096, 48 L. R. A. 770; String- 
ham vs. Mutual Ins. Co., 44 Ore. 447, 75 Pac. 822; Stinchcombe 
vs. N. Y. Life Ins. Co., 46 Ore. 316, 322, 80 Pac. 213. 

My attention has been called to section 712, B. & C. Comp. 
Ore., which it is claimed prescribes a different rule. That rule 
was formulated, no doubt, to meet the exigencies of the situa- 
tion where the parties contract and agree together upon an 
equal footing in all respects. As I have previously stated, how- 
ever, the insurance company and the insured do not usually 
enter into their contract of insurance upon an altogether equal 
footing. The insurer produces its own contract, and the in- 
sured is not consulted about its numerous and prolix terms. and 
conditions, but is required to accept it or go without insurance. 
Hence the rule of the statute is without application in such a 
case. The other statutory rules cited by counsel merely state 
the ordinary canons of construction. 

Reading the words “idle or inoperative” with reference to the 
context in which they are written, my strong impression is that 
they mean the closing down of the mill and plant, a cessation 
from the ordinary running thereof; not the usual shutting down 
for the night, or over Sunday, or a holiday, but an absolute 


termination of operations, so that the mill and plant are entirely 
Vou. XXXIX.—44. 
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idle both day and night, weekday and holiday, and remain so. 
It is then that “a constant day and night watchman shall be kept 
on duty”. This rendition is manifest from the succeeding clause 
in the context, which reads :— 

“Provided that, if such property be idle or shut down for more 
than thirty days at any one time, notice must be given this com- 
pany, and permission to remain idle for such time must be in- 
dorsed hereon.” 

The word “idle” is obviously used in the same sense in the 
former clause as in the latter, and the words “shut down” are 
synonymous with “inoperative”. ‘The former clause has in pur- 
view a time when the property may not be operated. It might 
be for a few days, or it might be more. In such an event there 
must be kept a day and night watchman. But if the cessation of 
operation continues for more than thirty days, as stipulated by 
the latter clause, the two clauses being correlated by the words 
“and provided”, the policy is rendered void unless notice be 
given and permission obtained therefor. In further illustration, 
a person is not said to be idie when working eight or ten hours 
per day and employing the remaining sixteen or fourteen hours 
for rest and recreation. Nor is an aggregation of persons idle 
while pursuing the same sort of industry. A mill or plant is 
usually operated by an aggregation of persons, and if the manu- 
factory, whatever it may be, is closed regularly at night or 
upon Sundays and holidays to permit of the usual recreation for 
the men, can it be said, with any greater show of reason, that 
the manufactory is idle or inoperative? 

Many concerns, it is true, run day and night, attended by the 
workmen in shifts. But it is also true that very many of them 
shut down during the night where the work is not of such a na- 
ture as to require night operation, and the workmen are allowed 
their Sundays and holidays. So that it may be presumed, when 
a mill is found to be shut down at night or upon Sunday or a 
holiday, that such is the custom of the management; yet the 
mill is not idle or inoperative in the sense that it has suspended 
operations, the men being laid off, the concern an inanimate 
thing for the time being. There can be no question that the 
words “idle or shut down”, used in the latter clause, mean an 
absolute and continuous cessation of operation, which must be 
unbroken to render the policy a nullity. The property may re- 
main idle or inoperative, or shut down, if you please, for any 
space of time less than thirty days without terminating the 
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policy; but in the meanwhile there must be a constant day and 
night watchman kept on duty. All these words, “idle”, “inop- 
erative’, and “shut down”, are evidently employed in a synony- 
mous sense, and do not have relation to the usual closing of the 
mill and plant for the night, or over Sunday or a holiday. Fur- 
ther than this is is unnecessary to go at present in the interpre- 
tation of this clause in the policy. 

The interpretation is sustained by adjudications upon analo- 
gous provisions. I cite the authorities without comment, except 
to say that the first two were rendered upon a clause of distinct 
similarity to the one under discussion, and the third upon a 
clause in the exact language. Mackintosh vs. Agricultural Fire 
Ins. Co., 150 Cal. 440, 89 Pac. 102, 119 Am. St. Rep. 234; Mack- 
intosh vs. American Fire Ins. Co., 150 Cal. 453, 89 Pac. 107; 
Central Montana Mines Co. vs. Fireman’s Fund Ins. Co., 92 
Minn. 223, 99 N. W. 1120, 100 N. W. 3; P. Poss vs. Western 
Assur. Co., 7 Lea (Tenn.) 704, 40 Am. Rep. 68; Waukau Mill- 
ing Co. vs. Citizens’ Mut. Fire Ins. Co., 1380 Wis. 47, 109 N. W. 
937, 118 Am. St. Rep. 998; Rosencrans vs. Ins. Co., 66 Mo. 
App. 352; City Planing & Shingle Mill Co. vs. Ins. Co., 72 
Mich. 654, 40 N. W. 777, 16 Am. St. Rep. 552; Brehm Lumber 
Co. vs. Svea Ins. Co., 36 Wash. 520, 79 Pac. 34, 68 L. R. A. 109. 

The finding will be for the plaintiffs, and judgment accord- 


ingly, 


SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION, First DEPARTMENT. 


CHARTERED BANK OF INDIA, AUSTRALIA 
AND CHINA 
’ v8. 


NORTH RIVER INS. CO.* 


FRAUD OF ASSURED—RIGHTS OF APPOINTEE. 

Where a policy was issued to insured, loss, if any, payable to plaintiff, 
and it was claimed that the insured was guilty of fraud in executing 
proofs of loss, etc., whether plaintitf or its officers knew of the fraud 
was immaterial; they being mere appointees, whose rights were 
only those of insured. 

[For other cases, see Insurance, Cent. Dig. § 1366; Dec. Dig. § 553.] 


% Decision rendered, Feb. 18,1910, 121 N. Y. Sup. 399. 
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Appeal irom Special Term, New York County. 

Action by the Chartered Bank of India, Australia, and China 
against the North River Insurance Company. From an order 
refusing to vacate an order for the examination of plaintiff bank, 
and of another corporation not a party to the action, before 
trial, plaintiff appeals. Reversed, and motion granted. 


Argued before Ingraham, P. J., and Laughlin, Clarke, Scott, 
and Miller, JJ. 


GrorcE A. Strone, for Appellant. 
C. ARTHUR Levy, for Respondent. 


Scort, J. 

Appeal from an order denying a motion to vacate an order 
for examination before trial. The action is upon a policy of fire 
insurance issued by defendant to the F. F. Bhumgara Company, 
loss, if any, payable to plaintiff. It is alleged that the articles 
insured were destroyed or damaged by fire, and that after the 
loss and before the commencement of the action the Bhumgara 
Company for a valuable consideration assigned the policy and 
all moneys due and payable thereunder to the plaintiff. The 
answer, in addition to the usual denials designed to put the 
plaintiff to its proofs, sets up a special defense that the Bhum- 
gara Company and plaintiff made false and fraudulent repre- 
sentations to defendant respecting the loss, which was, as it is 
said, inappreciable. 

It appears by affidavit that the defendant has accused N. F. 
Bhumgara, the president of the Bhumgara Company, with hav- 
ing made false and fraudulent proofs of loss, and has caused 
him to be arrested and indicted upon that charge. The order 
sought to be vacated provides for the examination of plaintiff, 
as a party to the action, through George B. Bruce-Webster, 
described as its agent for the state of New York, and of the 
F. F. Bhumgara Company, a person not a party to the action, 
through its president, N. F. Bhumgara. It is irregular, if not 
actually improper, to include in a single order a provision for the 
examination of a party to the action and one for the examina- 
tion of a person not a party. While there are certain facts 
necessary to be shown which are common to applications for 
both examinations, there are other facts which are not common, 
but are applicable to only one case or to the other. Diefendorf 
vs. Fenn, 125 App. Div. 651, 110 N. Y. Supp. 68. 
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There appears to be neither authority nor propriety for exam- 
ining a corporation, as such, before trial as a person not a party. 
The word “party”, as used in section 870 and the following sec- 
tions of the Code of Civil Procedure, means a party to the 
action and no one else. Seeley vs. Clark, 78 N. Y. 220. Section 
870 provides for the examination of a party, which includes a 
corporation, if it be a party to the action. Section 871 provides 
for the examination of a “person not a party” to the action. 
That section and the following one, prescribing the procedure 
to be followed in procuring an order for and conducting an 
examination, show very clearly that the word “person” is used 
as indicating a witness—a person who can testify, as, of course, 
a corporation cannot. Subdivision 7 of section 872, the only 
subdivision referring in terms to the examination of a corpora- 
tion refers to a case where the “party” sought to be examined is 
a corporation. 

But even if a corporation could be examined as a “person not 
a party”, or if the order could be treated (as it cannot) as one 
for the examination of N. F. Bhumgara, personally, it would 
still be unauthorized. To justify an order for the examination 


of a person not a party it is necessary that it be made to appear 
that he is about to depart from the state, or that he is so sick or 
infirm as to afford reasonable ground to believe that he will not 
be able to attend the trial, or that any other special circum- 
stances exist which render it proper that he should be examined. 


Section 872, subd. 5. None of these things are made to appear 
in the present case. 

Weare referred to Chittenden vs. San Domingo Imp. Co., 132 
App. Div. 169, 116 N. Y. Supp. 829, wherein we allowed the ex- 
amination of persons not parties, because we found in the facts 
of the case “special circumstances” which justified such an order. 
It is manifest that whether or not such “special circumstances” 
exist in any case depends upon the facts of that particular case. 
The facts in the Chittenden Case bore no possible resemblance 
to the facts of this case. The plaintiff was suing for the value 
of services rendered to defendant by her deceased husband, of 
which she could have, in the nature of things, no personal 
knowledge, and of which the persons to be examined, who had 
been the active officers of the defendant when the services were 
rendered, presumptively had such knowledge, and if the case had 
come to trial she would have had to call them as witnesses. The 
defendant required her to give a bill of particulars, and thus 
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by its own action created a situation which could be met only 
by examining those who knew the facts. It was this require- 
ment of the defendant, and the situation thereby created, to- 
gether with the other facts of the case which established the 
“special circumstances” justifying the order for examination, 
Nothing of that sort appears here. 

As to the examination of the plaintiff, it appears that the in- 
dividual required to be examined has ceased to be an officer. 
The plaintiff cannot, therefore, be examined through him; and, 
even if it could, it does not appear that he could testify to any 
material fact. If Bhumgara committed a fraud which vitiated 
any claim under the policy, it is of no moment whether plaintiff, 
or its officers, knew or did not know of that fraud. The plain- 
tiff is a mere appointee of the insured, and must stand or fall by 
the rights of the assured. Grosvenor vs. Atlantic Co., 17 N. Y. 
391; Moore vs. H. F. Ins. Co., 141 N. Y. 219, 36 N. E. 191. 
From every point of view, therefore, the order for examination 
was unauthorized and should have been vacated. 

Order reversed, with $10 costs and disbursements, and motion 
granted, with $10 costs. All concur. 


———-—-- og —__—_—_ 


SUPREME COURT OF ARKANSAS. 


DODGE 
v8. 
THOMASON et AL.* 


PROOFS OF LOSS—WAIVER—DENIAL OF LIABILITY. 


Where an insurance company denies liability on some ground other 
than that proofs of loss have not been furnished, plaintiff's obliga- 
tion to furnish proofs is thereby finally waived. 


[For other cases, see Insurance, Cent. Dig. § 1391; Dec. Dig. § 559.] 


POLICY—IRON SAFE CLAUSE—COMPLIANCE. 


Where insured took his book showing cash sales to his home, and 
placed it in his house desk, so that it was not destroyed by the de- 
struction of his store by fire, and was available to show the extent 
of the loss, the fact that it was not kept in the safe in the store was 
not a breach of an iron safe clause requiring the keeping of the 
books in a fireproof safe at night, or in some secure place not ex- 
posed to a fire which would destroy the building. 


[For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.] 


*% Decision rendered, Feb. 14,1910. 125 S.W. Rep. 648. 
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Appeal from Circuit Court, Mississippi County; Frank 
Smith, Judge. 

Action by G. W. Thomason and others against Frank B. 
Yates, as receiver of the People’s Fire Insurance Company. 
Frank H. Dodge, having succeeded Yates as receiver, was sub- 
stituted as defendant. From a judgment ior plaintiffs, he ap- 
peals. Affirmed. 


DANIEL W. JONES and Rost. MARTIN, for Appellant. 
W. J. DRIVER, for Appellees. 


FRAUENTHAL, J. 

This is the second appeal of this cause to this court. The 
opinion of this court rendered upon the former appeal will be 
found in &8 Ark. 126, 102 S. W. 1112 (Yates vs. Thomason). 
The plaintiff below instituted this action against the People’s 
Fire Insurance Company upon a fire insurance policy. In its 
answer the defendant claimed that the plaintiff should not re- 
cover because he had violated a number of the express provi- 
sions and conditions of the policy which avoided the contract 
of insurance. Amongst other grounds of forfeiture of the policy, 
it alleged that the plaintiff had taken out other and additional 
insurance on the stock of goods covered by the policy and in 
violation of an express provision thereof in that regard; that 
he had failed to furnish proof of loss in compliance with a pro- 
vision of the policy; and that he had failed to keep a set of 
books as provided by what is known as the “iron safe clause” of 
the policy. Upon the former trial a verdict was rendered in 
favor of the plaintiff. Upon the former appeal this court held 
that, under the evidence adduced at the first trial of the case, a 
denial of liability was proved which waived the provision of the 
policy in regard to making the proof of loss, and that the de- 
fense upon that ground was not well taken. But, in regard to 
the defense that the plaintiff violated the provision of the policy 
contained in the iron safe clause, this court held that under the 
evidence adduced upon that trial the plaintiff failed to keep in 
his iron safe a certain cash book which showed the account of 
sales, and that “there is no book or other written evidence 
which shows the amount of the sales”; that “the books were 
not before the jury, and there was no testimony tending to show 
that the books preserved contained a summary of the sales, and 
no written evidence of any data of such sales was preserved”. 
For the failure to preserve and present at said trial said book 
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showing said cash sales the judgment was reversed, and the 
cause remanded for a new trial. 

Upon the cause being remanded to the Circuit Court, Frank 
H. Dodge was substituted for Frank B. Yates as receiver of the 
People’s Fire Insurance Company. At the second trial, the case 
was by agreement submitted to the court sitting as a jury upon 
the pleadings and the testimony as contained in the bill of ex- 
ceptions of the former trial and certain additional testimony, and 
the following further agreement: “And it is further agreed that 
the plaintiffs cannot recover unless the book designated in the 
stipulation between the attorneys for the parties, as the cash 
sales book, is admissible and competent evidence under the 
present state of the record in this cause. But it is further agreed 
that upon the other questions the court may adopt the verdict 
of the jury in the former cause and find the facts as there found, 
if it be held by the court that said book is admissible in evidence 
under the present state of the record in this cause; and the 
defendant saves its exceptions to any ruling of the court which 
permits the introduction of said book in evidence.” The additional 
testimony introduced at this second trial tended to prove that, 
before the fire which destroyed the stock of goods, plaintiff re- 
moved the book kept by him showing the cash sales made out 
of the stock of goods covered by the policy from the iron safe 
in his storehouse and carried same to his home, and put it in his 
house desk which was a secure place, and put it in a large book 
containing farm accounts, and it was overlooked, but subse- 
quently discovered by his housekeeper just after the first trial 
of the case in the Circuit Court; that at the time he testified in 
the first trial and up to the date of its discovery the plaintiff was 
under the honest but mistaken belief that he had left the book in 
a desk in his store, and that it was destroyed. The cash book 
was presented in evidence; and this book, in conjunction with 
the books and inventories introduced in evidence upon the first 
trial, showed a complete record of the business in reference to 
the property insured, including all purchases, sales, and ship- 
ments both for cash and credit. 

‘The defendant asked the court to make the following declara- 
tion of law, which was refused: “When the insured made state- 
ment to the insurance company’s adjuster that disclosed a non- 
compliance with the terms of the insurance policy in such man- 
ner that a valid defense could be interposed by the insurance 
company in refusing to pay the claim based on such policy, and 
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the insurance company denied liability after such disclosure was 
made, the denial of liability under such circumstances does not 
relieve the insured from the duty of making and filing with the 
insurance company a proof of loss within the time specified in 
the policy if such statements are afterward proven to be 
erroneous. And, if the insured fails to make and file with the 
insurance company such proof of loss within the time specified 
in the policy of insurance, the insured cannot recover.” At the 
request of the plaintiff the court made the following declaration 
of law: “If the plaintiff Bertt kept the book which showed his 
cash sales in a secure place, and after the destruction of the stock 
of goods insured plaintiff mislaid said cash sales book, and was 
unable to produce the same within sixty days after the destruc- 
tion of said stock, and at the former trial of this cause plaintiff 
was unable to produce said book of cash sales, but that he there- 
after found said book of cash sales, said book is competent evi- 
dence, and plaintiffs are not estopped by reason of the failure to 
produce said book as mentioned and the verdict should be for 
plaintiffs.” The court thereupon rendered a verdict in favor of 
the plaintiff, and from the judgment entered thereon the defend- 
ant brings this appeal. 

It is contended by the defendant that the court erred in per- 
mitting the introduction of the book containing the cash sales 
because the plaintiff had represented, no matter how innocently, 
before the first trial and had at that trial stated that this book 
had been burned in the store at the time of the fire, and that 
the plaintiff should be concluded by the representation, even 
though as a matter of fact he was honestly mistaken in making 
such statement, and in truth said book was at his home. He 
urges that, by reason of the misrepresentation, the defendant 
denied liability, and thereby it waived the necessity of making 
proof of loss, and on this account plaintiff is estopped from 
denying the destruction of the book, or that plaintiff should 
be held to have been required to have made said proof of loss 
within the time specified in the policy. We do not think that this 
contention is well founded. When the case was remanded to the 
Circuit Court for a new trial, it presented for determination 
every issue made by the answer. One of these issues was the 
alleged failure of the plaintiff to make proof of loss. It was 
agreed upon this second trial that upon that issue a finding 
should be made in accordance with the finding of the jury upon 
the former trial. The finding of the jury upon that issue was 
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in favor of plaintiff. This court upon the former appeal held that 
there was sufficient evidence to sustain the finding of the jury 
upon that issue, and that the proof of loss was waived by a denial 
of liability. It has been uniformly held by this court that a denial 
of liability not predicated upon the failure to furnish the proof 
of loss is a waiver of a defense upon that ground. German Ins. 
Co. vs. Gibson, 53 Ark. 494, 14 S. W. 672; Phoenix Ins. Co. vs. 
Minner, 64 Ark. 590, 44 S. W. 75; Greenwich Ins. Co. vs. State, 
74 Ark. 72, 84 S. W. 1025; Planters’ Mutual Ins. Co. Ass’n vs. 
Hamilton, 77 Ark. 27, 90 S. W. 283; Phoenix Assur. Co. vs. 
Boyette, 77 Ark. 41, 90 S. W. 284; Security Mutual Ins. Co. vs. 
Woodson, 79 Ark 266, 95 S. W. 481, 116 Am. St. Rep. 75. 

In its answer the defendant denied liability on a number of 
different grounds. At the time of the alleged denial of liability 
made by its adjuster it claimed, amongst other reasons, that it 
was not liable because the plaintiff had taken out additional in- 
surance on the stock of goods in violation of a provision of the 
policy in that regard. The jury may have found that the defend- 
ant denied liability on grounds other than the failure to keep 
the books in the iron safe or other secure place. The case was 
tried upon the agreement that the finding of the jury upon this 
issue at the former trial should be final; and the only question 
then submitted to the court by this agreement was whether the 
cash book was admissible under the additional testimony. This 
additional testimony tended to prove that the books mentioned 
in the iron safe clause were kept in compliance with that pro- 
vision of the policy; and it was therefore not error to admit in 
evidence the cash book and the additional testimony. The cash 
book was kept at a place and in a manner that sufficiently com- 
plied with the requirements of the policy. Home Ins. Co. vs. 
Driver, 87 Ark. 171, 112 S. W. 200; People’s Fire Ins. Ass’n vs. 
Gorham, 79 Ark. 160, 95 S. W. 152; Security Mutual Ins. Co. 
vs. Woodson, 79 Ark. 266, 95 S. W. 481, 116 Am. St. Rep. 75; 
Capital Fire Ins. Co. vs. Kaufman, 121 S. W. 289. 

The clause in the policy known as the “iron safe” clause, and 
the provision known as the “proof of loss’ clause were separate 
and distinct, and a violation of either clause constituted a good 
defense to a recovery upon the policy. The fact that the cash 
book was destroyed by reason of not being kept in the iron 
safe would be a violation of the iron safe clause, and not of 
the proof of loss provision. The testimony relative to the cash 
book tended to prove that the iron safe clause of the policy had 
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been complied with. The defendant denied liability because the 
iron safe clause had been violated, and not because the proof of 
loss clause had not been complied with. Before the time had 
elapsed for making the proof of loss, it in legal effect told the 
plaintiff it was not necessary to make the proof of loss; and 
now, after that time has expired, it insists that the proof of loss 
should have been made. It did not after learning that this cash 
book had really been preserved ask for the proof of loss nor did 
it then permit the proof of loss to be made. It is not willing to 
do this, which is equity, but asks for the enforcement of an es- 
toppel which is founded on equity. It concedes that technically 
it has waived the proof of loss by denial of liability, but it in- 
sists that such waiver be set aside, on the ground of estoppel; 
and yet it also insists upon the enforcement of the technical for- 
feiture of the policy. The doctrine of estoppel is derived from 
the courts of equity, although it may be set up in a court of law; 
but it is allowed to be interposed only to prevent injustice and 
to guard against fraud. It will be allowed to shut out truth only 
when necessary to advance justice, but it will never be per- 
mitted where it will itself work injustice. If by innocent mis- 
apprehension defendant has waived the proof of loss and seeks 
to have that waiver avoided, it should first ask for the proof of 
loss to be made, and thus waive the time in which it should be 
made under the policy. Failing to do that, it cannot insist upon 
the technical forfeiture of its contract, and also ask that the legal 
waiver of that forfeiture shall be set aside. 

We do not think under the circumstances of this case that the 
court committed any error in its findings of fact or in its rulings 
on the declarations of law. 

The judgment is affirmed. 
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SUPREME COURT OF ARKANSAS. 


QUEEN OF ARKANSAS INS. CO. 
v8. 


FORLINES.* 





WARRANTIES—BREACH—EFFECT. 


Ny ' Insured “‘covenanted” in the policy to take inventory at least once each 

nN YY year, and unless an inventory had been taken within twelve months 
{\\\ before the policy was issued, to have one taken within thirty days 
\ , thereafter, or the policy should be void, and upon insured’s demand 


the unearned premiums should be returned; and also agreed to 
keep such inventories in a fireproof safe, or other safe place. Held, 
that breach of the covenant did not of itself nullify the policy, but 
only entitled the company to annul it at its option. 


[For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.] 


WAIVER — PROVISIONS WHICH MAY BE WAIVED—CONDI- 
TIONS INSERTED FOR COMPANY’S BENEFIT. 

The inventory being a condition inserted for the company’s benefit, it 
could waive such condition either expressly or impliedly. 

[For other cases, see Insurance, Cent. Dig. § 941; Dec. Dig. § 372.] 


WAIVER—IMPLIED WAIVER. 

A provision in a fire policy requiring insured to make and keep in an 
iron safe or other safe place an inventory of his stock could be 
waived either expressly, or impliedly, by any acts of the company 
indicating that it would not insist upon compliance, or which were 
inconsistent with its enforcement, or by any negotiations with in- 
sured after knowledge of its breach recognizing the continued valid- 
ity of the policy, as by requiring insured to do some act or incur 
some expense with reference thereto. 

[For other cases, see Insurance, Cent. Dig. §§ 1026, 1037, 1038; Dec. 

Dig. § 388.] 


WAIVER—POWERS OF AGENT. 


An agent of a fire insurance company, intrusted with the apparent power 
to adjust the loss can waive provisions of the policy relative to an 
inventory and proof of loss. 


[For other cases, see Insurance, Cent. Dig. §§ 948, 1374; Dec. Dig. §§ 
375, 556.] 


WAIVER—EFFECT. 


An insurance company cannot avoid the effect of a waiver of right of 
forfeiture after such right has been waived. 


[For other cases, see Insurance, Dec. Dig. § 371.] 


WAIVER OR FORFEITURE. 

A fire policy required insured to take an inventory of his stock within 
thirty days after the policy was issued unless one had been taken 
within twelve months before that date, and also required him to 
produce for examination as often as required all books of account, 


%* Decision rendered, March 14,1910. 126 S.W. Rep. 719. 
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invoices, and other vouchers, or certified copies thereof if the 
originals were lost. After the fire, which occurred a month after 
insured started in business, he told the company’s adjuster that the 
only inventory he had were entries showing the delivery of the 
goods to him by dray from the wholesalers, and that the original 
invoices showing the items delivered had been destroyed; where- 
upon the adjuster told him to secure the duplicate invoices and that 
they would serve all purposes of an inventory, which plaintiff did. 
Held, that the company waived any forfeiture by failure to comply 
with the provision requiring an inventory, having led plaintiff to 
believe that the policy was still in force; the provision permitting 
inspection of invoices, vouchers, etc., not preventing a waiver, it 
not referring to the original inventory, but to invoices of the goods 
purchased thereafter. 


[For _ cases, see Insurance, Cent. Dig. §§ 1037, 1038; Dec. Dig. § 
390. 


FIRE INSURANCE—WAIVER—WAIVER OF PROVISIONS 
AGAINST WAIVER 


A provision in a fire policy that the conditions thereof shall not be 
waived by certain acts may itself be changed or waived by subse- 
quent contracts, or by conduct amounting to an estoppel. 


[For other cases, see Insurance, Cent. Dig. § 1024; Dec. Dig. § 386.] 
FIRE INSURANCE—INVENTORY OF GOODS—SUFFICIENCY. 


A fire policy required insured to take an inventory of his stock within 
thirty days after issuance of the policy, unless one had been taken 
within twelve months. before that date. Insured had only been in 
business for a month before the fire, during which time he had re- 
ceived his goods from time to time from the wholesalers by dray, 
and duplicate itemized invoices were made with each consignment, 
one of which was given to insured, and the duplicate was retained 
by the seller, and insured entered into a book from his copy the 
total of each consignment with the date and name of the seller. 
Insured’s copies of the invoices were destroyed by the fire. Held, 
that the entries in insured’s book, together with the duplicate in- 
voices, which were in possession of the sellers, were a substantial 
compliance with the provision requiring an inventory under Kirby’s 
Dig. § 4375a, making substantial compliance by insured with the 
terms and covenants of fire policies on personalty sufficient. 


[For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.] 


FIRE INSURANCE—ACTIONS—SUFFICIENCY OF EVIDENCE. 


In an action on a fire policy in which defendant claimed a forfeiture of 
the policy by failure to comply with certain provisions, evidence 
held to sustain a finding that its adjuster denied ‘all liability on the 
policy after the fire. 


[For other cases, see Insurance, Cent. Dig. § 1714; Dec. Dig. § 665.] 


FIRE INSURANCE—WAIVER—DENIAL OF LIABILITY—DE- 
NIAL ON OTHER GROUNDS. 


A fire insurance company’s denial of liability, based upon other grounds 
than failure to furnish proof of loss, waives a provision of the 
policy requiring proof of loss to be made. 


[For other cases, see Insurance, Cent. Dig. § 1391; Dec. Dig. § 550.] 


Appeal from Circuit Court, Miller County; Jacob M. Carter, 
Judge. 
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Actions by J. H. Forlines against the Queen of Arkansas In- 
surance Company. From a judgment for plaintiff, defendant 
appeals. Affirmed. 


J. W. & M. House, for Appellant. 
JorL D. Conway and W. H. ARNnoLp, for Appellee. 


FRAUENTHAL, J. 

This is an action instituted by J. H. Forlines, the plaintiff be- 
low, against the Queen of Arkansas Insurance Company, upon 
a fire insurance policy. The defendant executed its policy of 
insurance on October 14, 1908, by which it insured the plaintiff 
against loss by fire in the sum of $1,050; of which $600 was on 
his stock of goods, $250 on his fixtures, and $200 on his house- 
hold goods. The property was destroyed by fire on November 
15, 1908. A number of defenses were interposed against a re- 
covery; and upon the trial in the lower court a verdict was re- 
turned in favor of the plaintiff. Upon this appeal only two of 
these defenses are specially urged for a reversal of the judgment. 

1. It is contended by the defendant that the plaintiff violated 
the provisions of the policy contained in what is commonly 
known as the “iron safe” clause thereof, and on that account is 
not entitled to recover. The policy provided: “The following 
covenant and warranty is hereby made a part of the policy. (1) 
The assured will take a complete itemized inventory of stock on 
hand at least once in each calendar year, and unless such inven- 
tory has been taken within twelve calendar months prior to the 
date of this policy, one shall be taken in detail within thirty days 
of issuance of this policy, or this policy shall be null and void 
from such date, and upon demand of the assured the unearned 
premium from such date shall be returned. (2) The assured 
will keep a set of books, which shall clearly and plainly present 
a coniplete record of the business transacted, including all pur- 
chases, sales and shipments, both for cash and credit, from the 
date of inventory, as provided for in first section of this clause, 
and during the continuance of this policy. (8) The assured will 
keep such books and inventories, and also the last preceding in- 
veatory, if such has been taken, securely locked in a fireproof 
safe at night, and at all times when the building mentioned in 
the policy is not actually open for business, or, failing to do this, 
the assured wiil keep such books and inventories in a place not 
exposed to a fire which would destroy the aforesaid building. 





Fire. ] Queen of Arkansas Ins. Co. vs. Forlines. 709 


In the event of failure to produce such set of books and inven- 
tories for the inspection of the company, this policy shall be- 
come null and void, and such failure shall constitute a perpetual 
bar to any recovery thereon.” 

The plaintiff began business in Texarkana, Ark., on October 
9, 1908, and purchased all his goods from merchants in that 
city. The goods were delivered at the store of plaintiff on drays, 
and the selling merchants made out invoices in duplicate of the 
goods as they were placed upon the dray, one of which was re- 
tained and filed away in a loose leaf ledger, and the other was 
sent by the drayman to plaintiff. As the goods were unloaded 
the plaintiff checked same and hung the invoice thereof on a 
hook in his store, and entered in a book kept by him the amount 
of each dray load of goods, the date received, and the name of 
the merchant from whom same was purchased. All of his pur- 
chases were thus entered upon this book and aggregated $1,401.- 
60. This book also contained all cash which he paid to his 
creditors, and in it he also entered all cash and credit sales. 
This book was kept by plaintiff in his pocket, and was presented 
to the adjuster and also on the trial of the case. The invoices of 
the goods which plaintiff placed on the hook in his store were 
destroyed by the fire. About one week after the fire the adjuster 
of defendant came to plaintiff to negotiate relative to the ad- 
justment of the loss. There was a sharp conflict in the evidence 
between the plaintiff and the adjuster as to what occurred be- 
tween them, but the evidence on the part of the plaintiff tended 
to prove the following: The plaintiff told the adjuster that the 
invoices which he had received from the merchants from whom 
he purchased the goods and which constituted the only itemized 
inventory that he had kept had been destroyed by the fire; and 
he explained to the adjuster how he had kept same, and how he 
had entered same in said book and exhibited the book to him. 
The adjuster thereupon directed the plaintiff to get duplicates 
of the invoices from the merchants who had sold him, and told 
him that they would answer the purpose of the inventory. The 
plaintiff then employed the entire day in securing duplicates of 
these invoices, and brought same to the adjuster, who after hav- 
ing spent with plaintiff a considerable time in examining them 
and comparing them with the entries in said book made no 
objection to them, but stated that some of the duplicate invoices 
were missing and to obtain them. Plaintiff thereupon at further 
trouble secured these missing duplicate invoices and on the fol- 
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lowing day brought same to the adjuster. The plaintiff testified 
that the adjuster then told him that he would not settle at all, 
and that the company did not owe him anything and would not 
pay him. The adjuster testified that he did not deny or admit 
liability ; but we think there is sufficient evidence to sustain the 
finding that the adjuster did then deny that the defendant was 
liable on the policy. It is contended by the plaintiff that a for- 
feiture of the policy for a failure to comply with the provisions 
requiring an itemized inventory of the stock to be taken and to 
be kept in an iron safe or a place not exposed to the fire was 
waived by the adjuster of the company. The question relative 
to the waiver was submitted to the jury under proper and appro- 
priate instructions, and the sole question upon this appeal rela- 
tive thereto is whether or not the above evidence is sufficient to 
sustain the finding of the jury that there was such waiver. By 
the above provisions of the policy the plaintiff “covenanted” to 
make and keep in an iron safe or in a safe place an inventory of 
the stock, but the breach of that covenant did not itself in the 
true interpretation of the contract invalidate or nullify the 
policy; such a breach only gave a right to the insurance com- 
pany, if it saw fit, to declare that by reason thereof it would not 
be further bound thereby. It was a condition that was inserted 
for the benefit of the defendant, and it had the right to waive that 
condition, if it did not desire to insist upon a strict compliance 
with it. Such a requirement or condition of the policy may be 
waived either expressly, by the assurance that it would not be 
insisted on; or impliedly, by any acts or conduct of the insur- 
ance company indicating that it would not insist upon the pro- 
visions as required by the conditions or stipulations of the policy, 
or which would be inconsistent with such requirements. Such 
waiver may be made by any authorized officer or agent of the 
company; and an agent of the company who is intrusted with 
.the apparent power to adjust the loss has the authority to waive 
the provisions of the policy relative to the inventory and proof 
of loss. As to what acts will constitute a waiver of the for- 
feiture of the policy by reason of a breach of its conditions, this 
court in the case of Phoenix Ins. Co. vs. Flemming, 65 Ark. 54, 
44S. W. 464, 39 L. R. A. 789, 67 Am. St. Rep. 900, quoted with 
approval the rule formulated by the Court of Appeals of New 
York as follows: “The rule is now established that if, in any 
negotiations or transactions with the assured after knowledge 
of the forfeiture, the company recognizes the continued validity 
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of the policy, or does acts based thereon, or requires the insured 
to do some act or incur some trouble or expense, the forfeiture 
is waived.” In the case of German Ins. Co. vs. Gibson, 53 Ark. 
494, 14 S. W. 672, this court said: ‘“Forfeitures are not favored 
in law; any agreement, declaration or course of action on the 
part of an insurance company, which leads a party insured to 
honestly believe that by conforming thereto a forfeiture of his 
policy will not be incurred followed by conformity on his part, 
will estop the company from _ insisting upon the forfeiture.” 
Planters’ Mutual Ins. Co. vs. Loyd, 67 Ark. 584, 56 S. W. 44, 
77 Am. St. Rep. 136; Minneapolis F. & M. Mutual Ins. Co. vs, 
Fultz, 72 Ark. 365, 80 S. W. 576. And after the company has 
once waived its right to declare a forfeiture it cannot subse- 
quently avoid the effect of such waiver. German Ins. Co. vs. 
Gibson, supra; 19 Cyc. 872. 

In the case at bar, according to the plaintiff’s testimony, upon 
the arrival of the adjuster one week after the fire, he told him 
that the only inventory he ever had was the entries on his book 
showing the totals by the dray loads and the invoices showing 
the items of the dray loads which had been destroyed by the 
fire. With full knowledge of these facts the adjuster told the 
plaintiff to obtain duplicates of these invoices, and that this 
would serve all the purposes of the inventory. He thus led the 
plaintiff to believe that the policy was still a valid contract, and 
that by a compliance with the requirement then made to obtain 
these duplicate invoices the forfeiture of the policy would not be 
insisted on. The plaintiff complied with the requirement; and 
we are of opinion that there is sufficient evidence to sustain the 
finding that the adjuster waived any forfeiture on account of any 
failure to strictly comply with this condition of the policy, 

It is urged by counsel for defendant that there is also a stipu- 
lation in the policy which provides that the insured shall as often 
as required produce for examination of its agent all invoices, if 
the originals are lost, and that the company shall not be held to 
have waived any condition of the policy or any forfeiture there- 
of by any requirement relative to any such examination; and 
that by reason of this stipulation the act of the adjuster in ask- 
ing for duplicates of the invoices could not waive the condition 
of the policy relative to the inventory. But the invoices referred 
to in this stipulation relate only to the invoices of the goods pur- 
chased after the inventory is made. In the case at bar the plain- 


tiff had only been in business jor one month prior to the fire, 
VoL, XXXIX.—45, 
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and the invoices of the goods purchased during that time did in 
effect constitute the inventory of the stock required by the 
policy; such was the understanding of the parties at the time, 
for the adjuster said that such invoices would serve the purpose 
of the inventory. In the estimation of the adjuster these invoices 
of the goods first bought by the plaintiff would in effect con- 
stitute the inventory of the stock required by the policy. We 
do not think therefore that these duplicate invoices which the 
adjuster directed the plaintiff to,obtain are the character of in- 
voices referred to in the above stipulations which the plaintiff 
should produce for examination of its agent. Furthermore, the 
conditions of the policy and the stipulations in the policy that 
the conditions thereof shall not be waived by certain acts are 
but contracts themselves, and like the conditions themselves, 
or other agreements, can always be altered or changed or abro- 
gated or waived by subsequent contracts; or they can be waived 
by acts and conduct amounting to an estoppel. 19 Cyc. 777. 
But we are further of the opinion that the entries made in 
his book by plaintiff of each consignment of goods with the ref- 
erences therein to the merchants from whom such consignment 
was received in connection with the invoices which were kept 
by such merchants giving each item of each consignment con- 
stituted a substantial compliance with the provisions of the 
policy relating to the inventory that was to be made and kept; 
and this book and these invoices were kept at a place not ex- 
posed to the fire. The entries in the book showed the total of 
each consignment of goods, with the date thereof, and the name 
of the merchant from whom same was purchased. The mer- 
chants from whom the goods were purchased retained the item- 
ized statements of these goods, and from these merchants these 
itemized statements could be, and in this case were, actually ob- 
tained. In effect, the duplicates of these statements were the 
same as if the statements originally furnished to plaintiff had 
not been destroyed, but had been preserved. These statements 
gave the items of the goods purchased. The book, which the 
plaintiff kept, showing in totals the stock of goods, was an index 
to these statements which were kept in a place safe from the fire, 
and thus became a part of the book, and these taken together 
constituted an itemized inventory of the goods which the plain- 
tiff had in stock. Our statute provides that substantial compli- 
ance upon the part of assured with the terms, conditions, and 
covenants of fire insurance policies on personal property shall 





Fire. ] Queen of Arkansas Ins. Co. vs. Forlines. 713 


be deemed sufficient. Kirby’s Dig. § 4375a; Arkansas Mutual 
Fire Ins. Co. vs. Woolverton, 82 Ark. 476, 102 S. W. 226. 

The object and purpose of the provisions in the iron safe clause 
in requiring an itemized inventory to be made and kept and the 
keeping of books showing all purchases, sales and shipments was 
to obtain from these a complete record of the business; so that 
from these it could be ascertained what amount of goods were 
on hand at the time of the fire. In the case at bar, the plaintiff 
had been in business such a short time that the invoices of the 
goods first bought by him constituted in effect an itemized in- 
ventory of his stock. The case of Arkansas Ins. Co. vs. Luther, 
85 Ark. 579, 109 S. W. 1022, is not in conflict with this holding. 
In that case there was no itemized inventory of the stock but the 
different classes of goods were “‘set down in lump”; it was only 
a summary, showing the total valuation of each class of goods 
without giving the items thereof, or indicating where the items 
thereof could be found. 

2. It is urged by the defendant that the plaintiff did not fur- 
nish proof of loss within the sixty days after the fire as required 
by the policy, and by its terms the policy was thereby avoided. 
The fire occurred on November 15, 1908, and proof of loss was 
mailed to defendant on January 14, 1909, but was not received 
by it at its home office until January 15, 1909. But from the 
testimony on the part of the plaintiff set out above we think 
there was sufficient evidence to sustain a finding that the ad- 
juster denied liability when he saw the plaintiff one week after 
the fire; and by the repeated rulings of this court a denial of 
liability based upon reasons other than a failure to furnish proof 
of loss constitues a waiver of the provisions of the policy re- 
quiring proof of loss to be made. German Ins. Co. vs. Gibson, 
53 Ark. 494, 14 S. W. 672; Planters’ Mutual Ins. Co. vs. Hamil- 
ton, 77 Ark. 27, 90 S. W. 283; Yates vs. Thomason, 83 Ark. 126, 
102 S. W. 1112. 

We have examined the other assignments of error made by 
the defendant, and we do not find that any of them is well 
founded. 

Finding no prejudicial error in the trial of this case, the judg- 
ment is affirmed. 
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COURT OF CIVIL APPEALS OF TEXAS. 


GERMAN INS. Co. 
vs. 


BEVILL.* 


FIRE POLICY—INVENTORY—BOOKS. 


A fire policy provided that assured should take a complete itemized in- 
ventory of the stock on hand at least once in each calendar year, 
and, unless such inventory had been taken within twelve calendar 
months prior to the policy, one should be taken within thirty days 
after its issuance, or the policy would be invalid. It also required 
the keeping of a complete set of books, containing a complete rec- 
ord of the business transacted, including all purchases, sales, and 
shipments, both for cash and credit, from the date of the inventory. 
Plaintiff began business September 23, 1907, and his stock covered 
by the policy was burned June 2, 1908. No inventory was taken 
until January 1, 1908, and from September 23, 1907, till June 2, 1908, 
insured failed to keep a set of books showing purchases, or the cash 
and credit sales made by him. Held, that plaintiff could not recover 
on the policy. ’ 

[For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.] 


Appeal from Limestone County Court; W. A. Keeling, Judge. 

Action by H. R. Bevill against the German Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Reversed 
and rendered. 


Wm. Tuompson, GEO. S. WRIGHT, and CRANE, SEAY & 
CRANE, for Appellant. 

DoyLE, JACKSON & HARPER and BRADLEY & HERRING, 
for Appellee. 

TALBOT, J. 

This is a suit upon a fire insurance policy for $1,000, insuring 
appellee for one year against loss or damage by fire to a stock 
of furniture, carpets, etc., while located and contained in a brick 
building situated in the town of Groesbeck. The plaintiff al- 
leged that while said policy was in force a fire occurred, destroy- 
ing the property insured, which was of the value of $4,000, that 
plaintiff complied with all the provisions of the policy ; and prayed 
judgment for the amount hereof and interest, costs of suit, and 
general relief. The defendant pleaded among other things, gen- 
eral and special demurrers, a general denial, and specially that 
certain provisions of the policy, material to the risk, had been 
% Decision rendered, Feb. 26,1910. 126 S.W. Rep. 31. 
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breached by the plaintiff, and hence he was not entitled to re- 
cover. -A jury trial resulted in a verdict and judgment in favor 
of the plaintiff for the sum sued for, and the defendant appealed. 

The policy was dated November 23, 1907, and contained, in 
what is known as the “iron safe clause”, the following covenants 
and warranties :— 

“(1) The assured shall take a complete itemized inventory of 
stock on hand at least once in each calendar year, and unless 
such inventory has been taken within twelve calendar months 
prior to the date of this policy, one shall be taken in detail 
within thirtv days of the issuance of this policy, or this policy 
shall be null and void from such date, and upon demand of the 
assured the unearned premium from such date shall be returned. 

“(2) The assured will keep a set of books, which shall clearly 
and plainly represent a complete record of business transacted, 
including all purchases, sales and shipments, both for cash and 
credit, from date of inventory, as provided for in first section of 
this clause, and during the continuance of this policy. 

“(3) The assured will keep such books and inventory, and 
also the last preceding inventory, if such has been taken, securely 
locked in a fireproof safe at night, and at all times when the 
building mentioned in this policy is not actually open for busi- 
ness; or, failing in this, the assured will keep such books and 
inventories in some place not exposed to a fire which would de- 
stroy the aforesaid building, and in the event of loss or damage 
by fire shall produce said books and inventories for the inspec- 
tion of the company. In the event of failure to produce such set 
of books and inventories for the inspection of this company, this 
policy shall become null and void, and such failure shall consti- 
tute a perpetual bar to any recovery thereon.” 

At the conclusion of the evidence, the defendant requested the 
court to charge the jury to return a verdict in its favor. This 
charge was refused, and its refusal is made the basis of appel- 
lant’s first assignment of error. We think the assignment is well 
taken. The undisputed evidence shows that the plaintiff began 
business September 23, 1907; that his stock of goods covered by 
the insurance policy was burned June 2, 1908; that no inventory 
of his stock was taken until the 1st day of January, 1908; that 
for nearly one-half of the time, from September 23, 1907, until 
June 2, 1908, the date of the fire, he failed to keep a set of books 
or record as he had contracted and warranted to do, showing 
the purchases or the cash or credit sales made by him. He 
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testified that he did not keep any record whatever of sales, cash 
or credit, from September 23, 1907, to January 1, 1908; that 
during that time the only record he kept of his purchases was 
his invoices; that he did not have all of said invoices; that he 
had more than half of them for that period, but could not say 
that he had as much as 75 per cent of his purchases. It also 
appears without dispute that plaintiff's ledger produced by him 
and purporting to show the sales and purchases made after Janu- 
ary 1, 1908, contained no entries of cash sales from January 5 
to January 18, 1908, nor for any day after January 18th up to 
January 31st. There were no entries of cash sales on February 
2d, 3d and 5th, or from the 23d to the 26th day of February, 
1908, nor for the 28th and 29th days of February, 1908. It also 
appears that there were no cash sales entered on said books dur- 
ing the month of March, 1980, or between the 3d and 15th of 
April, nor between the 18th and 27th days of April, 1908. 

The failure of appellee to produce a book showing his pur- 
chases and cash sales, as contemplated by the iron safe clause of 
the contract sued on, or other equivalent record thereof, was a 
violation of the terms of said contract, and such a breach of 
the iron safe clause thereof as worked a forfeiture of the insur- 
ance, and precludes a recovery on said contract. This conclu- 
sion is sustained by the following authorities: Beville vs. Mer- 
chants’ Ins. Co., 46 S. W. 914; Ins. Co. vs. Weeks Drug Co., 
118 S. W. 1086. Other cases to the same effect might be cited; 
but we deem it unnecessary to do so. In the cases cited it was 
held that the failure of the insured to keep an account of his 
cash sales of goods, as required by the policy, for a much shorter 
period of time than appears to have been done by the appellee 
in the instant case, forfeited the insurance and entitled the com- 
pany to an instructed verdict. 

The present case is easily distinguished from First National 
Bank of Hubbard vs. Cleland et al., 36 Tex. Civ. App. 478, 82 
S. W. 337, cited by the appellee. In that case it appeared that 
the insured preserved all of his original invoices showing the 
amount of goods purchased; that he deposited his cash sales in 
the bank each day, and thereby preserved a complete record of 
the same; that his ledger burned; but that he saved and pro- 
duced his bank book showing his cash sales, etc. No such com- 
pliance, or substantiai compliance, with the iron safe clause, was 
shown in this case. 

What has been said effectually disposes of the case and it be- 
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comes unnecessary to decide what effect appellee’s failure to 
take in detail an inventory of his stock within thirty days of the 
issuance of the policy sued on had upon his right to recover. 
The uncontroverted evidence showing such a breach of the con- 
tract by appellee as worked a forfeiture of the insurance, appel- 
lant’s requested instruction directing a verdict in its favor 
should have been given, and, as the case seems to have been fully 
developed, the judgment of the court below will be reversed, 
and judgment here rendered for the appellant. - 
Reversed and rendered. 


KANSAS CITY COURT OF APPEALS. 


MISSOURI. 





COFFIN ‘NY 
v8, 


GERMAN FIRE INS. CO.* 


INVALID AWARD—EFFECT—PLEADING. 


Where, in an action on a fire policy, defendant set up an award of arbi- 
trators as a valid appraisement no suggestion being made that no 
appraisement had been made, and plaintiff claimed that the award 
was void on its face when considered with the submission, which 
contention the court sustained, defendant could not insist that plain- 
tiff was bound to proceed to have a valid award made before com- 
mencing suit. 


[For other cases, see Insurance, Dec. Dig. § 612.] 


Appeal from Circuit Court, Jackson County; Herman Brum- 
back, Judge. 

Action by Allie M. Coffin against the German Fire Insurance 
Company. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


FyKkE & SNIDER, for Appellant. 
REED, ATWooD, YATES, MAsTIN & Harvey, for Respondent. 


ELLISON, J. 
Plaintiff instituted this action on a policy of fire insurance, and 
recovered judgment in the trial court. 
*% Decision rendered, March 7,1910. 1268. W. Rep. 253. 





718 Insurance Law Journal Vol. 39. [ May, 1910. 


The policy provided that, in the event the parties could not 
agree on the loss, appraisers were to be selected, who would 
arbitrate the amount, and that such amount should be consid- 
ered due and payable in sixty days thereafter. The part of the 
policy here in controversy provided that: “In the event of dis- 
agreement as to the amount of loss, the same shall, as above 
provided, be ascertained by two competent and disinterested 
appraisers, the insured and the company each selecting one, and 
the two so chosen shall first select a competent and disinterested 
umpire. The appraisers together shall then estimate and ap- 
praise the loss, stating separately the sound value and damage, 
and, failing to agree, shall submit their differences to the umpire, 
and the award in writing of any two shall determine the amount 
of such loss.” The parties failed to agree, and thereupon drew 
up an agreement submitting the loss to arbitrators, which con- 
tained this provision: “It is expressly understood that this 
agreement and appraisement is for the purpose of ascertaining 
and fixing the amount of sound value and loss damage only to 
the property hereinafter described.” 

The arbitrators refused to find or appraise the “sound value” 
of the property as it was just before the fire, and plaintiff for that 
reason refused to abide by the arbitration or to recognize it as 
binding upon him. The face of the award shows that the arbi- 
trators failed to act in a vital particular as to the matters sub- 
mitted to them. The policy under which the appraisers were 
selected was the source and limit of their authority, and the 
award, to be binding, must conform to the submission. Conti- 
nental Ins. Co. vs. Garrett, 125 Fed. 589, 60 C. C. A. 395. That 
case involved the precise point made in the present controversy. 

Defendant contends that the amount of the sum awarded to 
plaintiff was all he was interested in, and that it was of no con- 
sequence that the value of the property before the fire was not 
ascertained. We think that is an unreasonable view. The in- 
sured, as well as the insurer, wanted to know, in this particular, 
the method by which the arbitrators ascertained the loss, and 
to that end they stipulated that they should separately ascertain 
and find the value and the loss. When one hears, with some 
surprise, that a certain property has been damaged in a certain 
sum, it is quite natural to ask what was its value considered to 
be before it was injured. It seems to us that the provision for 
both findings, each to be separately stated, would operate as a 
check upon the appraisers against unfairness toward either party. 
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It is, however, said by defendant that, if the award was invalid, 
then plaintiff should have proceeded to have a valid one made 
before bringing suit. Such question does not arise, since the 
defendant set up the award in its answer as a valid appraise- 
ment, and no suggestion was made that no appraisement had 
been made. We have considered the case as presented. Plain- 
tiff insists that the award was void on its face, when considered 
with the reference agreement; and, on the other hand, defendant 
says plaintiff's point is not well taken, because the value of the 
property before the fire is a subject of no possible interest in 
connection with the controversy. 

The judgment was manifestly for the right party, and is af- 
firmed. All concur. 


KANSAS CITY COURT OF APPEALS. 


MISSOURI. 


GRAGG ET AL. 
ves. 


NORTHWESTERN NAT. INS. CO.* 


FIRE POLICY—ARBITRATION—WAIVER—QUESTION FOR 
- JURY. 


Where a judgment in an action on a fire policy is reversed, because no 
demand for arbitration was made, as provided by the policy, and 
soon after the reversal plaintiff requested the selection of arbi- 
trators, but the company did not act on the request, and afterward 
plaintiff wrote a letter to the company asking for arbitration, which 
was also ignored, there was sufficient evidence of waiver of the 
policy provision to go to the jury. 

oe cases, see Insurance, Cent. Dig. §§ 1749, 1768; Dec. Dig. § 

. 


FIRE INSURANCE—INTEREST ON RECOVERY—TIME. 


Where a fire policy provides that nothing shall be due until sixty days 
after an appraisement, and demand for an appraisement is made 
about two years after loss, and ignored by the company, the company 
sunt object to the allowance of interest from sixty days after the 
oss. 


{For other cases, see Insurance, Cent. Dig. § 1494; Dec. Dig. § 598.] 


Appeal from Circuit Court. Bates County; C. A. Denton, 
Judge. 


iil ich gti aii iia la aia cia 
*% Decision rendered, March 7,1910. Rehearing denied, April 4,1910. 126S.W. Rep. 766. 
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Action by W. W. Gragg and others against the Northwestern 
National Insurance Company. From a judgment for plaintiffs, 
defendant appeals. Affirmed. 


FykE & SNIDER and W. O. Jackson, for Appellant. 
Irvin GorpDON and CuAs. E. GILBERT, for Respondents. 


ELLISON, J. 

This action is based on a policy of fire insurance. The judg- 
ment in the trial court was for the plaintiff. The case was before 
this court on a former appeal, when the judgment was reversed. 
It will be found, on examination of the opinion (1382 Mo. App. 
405, 111 S. W. 1184), that plaintiff had instituted his action be- 
fore resorting to an arbitration as provided in the policy in case 
of disagreement, which we held he could not legally do. The re- 
versal was had on June 29, 1908. Soon thereafter, in July, plain- 
tiff requested the selection of arbitrators; but defendant did not 
act upon such request. Afterward, on the 4th of August, plain- 
tiff wrote a letter to defendant, asking for arbitration. This also 
was ignored. Notwithstanding the judgment was reversed on 
account of the action being instituted before demanding arbitra- 
tion, yet that did not preclude plaintiff from afterward making 
such demand preparatory to a new action. McNees vs. Ins. Co., 
69 Mo. App. 282. 

No arbitration was had before the present action was insti- 
tuted, on account, as plaintiff claims, of defendant waiving the 
right, or refusing to enter into it. We have stated the evidence 
of waiver or refusal, and the trial court submitted the question 
to the jury on proper instructions. We consider such evidence 
authorized the submission and the verdict. McCullough vs. Ins. 
Co., 113 Mo. 606, 21 S. W. 207; Fowble vs. Ins. Co., 106 Mo. 
App. 527, 81 S. W. 485; Ball vs. Ins. Co., 129 Mo. App. 34, 107 
S. W. 1097. Defendant insists that it was error to allow interest 
from the 1st of October, 1906. That claim is made on this 
ground: That nothing was due, under the terms of the policy, 
until sixty days after an appraisement, and that no demand was 
made for such appraisement until July, 1908. But if an appraise- 
ment was refused, without statement of any cause, or waiver by. 
defendant when finally offered by plaintiff, it had the effect of 
nullifying the provision of the policy giving the right of ap- 
praisement. In other words, defendant cannot be permitted to 
seek or obtain aid from the policy provision for appraisement or 
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arbitration, when it has itself set such provision aside. We have 
taken due note of, and given due consideration to, defendant’s 
suggestions on the question of appraisement or arbitration, the 
time for bringing the action, the allowance of interest, etc., and 
are not impressed with them. 

In our view, we should not disturb the judgment on account of 
an allowance made for vexatious delay in payment of the claim. 
The evidence would have justified a finding either way. The 
instructions on the part of defendant explained fully that no al- 
lowance should be made on that account merely for the reason 
that the defense was not found to be such as could be sustained. 
We do not see any right to interfere within the statement of the 
rule in such cases made by us in Blackwell vs. Ins. Co., 80 Mo. 
App. 75. 

There were other points suggested against the judgment, but 
we believe them not well taken, and it will be affirmed. All con- 
cur. 


APPELLATE COURT OF INDIANA. 


DIVISION No. 2. 


FARMERS’ MUT. FIRE INS. CO. 


v8. 


HILL. (No. 6,674.)* 


FIRE INSURANCE— FORFEITURE OF POLICY—RESCISSION 
—RETURN OF PREMIUMS—NECESSITY. 


Whether insured’s agreement to comply with a fire insurance associa- 
tion’s rule, providing that it would not insure barns, etc., with 
stoves in them, constituted a continuous warranty of compliance 
with the rule, or whether the rule was merely for the guidance of 
the association’s agents, insured’s violation of the rule would not 
prevent recovery on the policy where the association did not re- 
scind the contract or offer to return the assessments paid. 


[For other cases, see Insurance, Cent. Dig. § 843; Dec. Dig. § 333.] 


FIRE INSURANCE—ACTIONS ON ae ee 
INTENTIONAL DESTRUCTION OF PROPERT 

Allegations of the answer in an action on a fire aes that insured 
placed stoves in a barn, filled them with gasoline, lighted them, and 
negligently and carelessly left them burning, in violation of the 
policy, and that he did such acts “willfully and carelessly”, whereby 


% Decision rendered, March 29,1910. 91 N. E. Rep. 361. 
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the building was fired from the stoves, merely alleged negligence, 
and not that the insured did them with the intention to destroy the 
property, so as to avoid the policy on that ground. 


ais other cases, see Insurance, Cent. Dig. §§ 1618, 1619; Dec. Dig. § 
40. | 


Appeal from Circuit Court, Noble County; J. W. Adair, 
Judge. 

Action by Wilbur H. Hill against the Farmers’ Mutual Fire 
Insurance Company. From a judgment for plaintiff, defendant 
appeals. Affirmed. 


FRED L. BODENHAFER and L. W. WELKER, for Appellant. 
T. A. RepmMonp, L. H. WriGLEy, and R. W. McBripg, 
for Appellee. 


ComsTocK, J. 
Action upon a policy of fire insurance issued by appellant cor- 
poration to appellee on certain real and personal property 
owned by him. ‘The complaint alleges the execution of the 
policy, the payment of all assessments, the destruction of the 
property by fire, and the performance of all the terms and con- 
ditions of the policy by appellee. The appellant answered in two 


paragraphs, each admitting the allegations of the complaint, but 
aver that by article 16 of rules and regulations set forth in ap- 
pellant’s constitution it is provided: ‘This association will not 
insure in any incorporated cities, towns or villages; nor will 
this association insure any property, such as mills, blacksmith 
shops, tanneries, school houses, churches or barns with stoves 
or furnaces, arches for fires, etc. They will insure threshing 
machinery when not in use, as contents of building only.” 

The first paragraph of answer avers that appellee, with knowl- 
edge of the rule above set forth, placed in the bank barn (one 
of the buildings insured) oil and gasoline stoves, filled the same 
with oil and gasoline, lighted the same, and negligently and 
carelessly left the same burning and unprotected; that the samc 
were burning when said bank barn caught fire and was burned; 
“that it was on account of plaintiff’s violation of said policy and 
the articles of association, rules, and regulations of defendant 
company by placing said stoves in said barn in such manner 
that the same with its contents was destroyed by fire”. The al- 
legations of the second paragraph of answer are similar to those 
of the first, except that the connection between the placing of 
the stoves in the barn and the destruction of the barn is thus 
alleged: “Piaintiff did * * * willfully and carelessly place 
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in said bank barn gasoline and oil stoves and started fire therein 
and left the same in said barn burning, unprotected from and 
setting fire to combustible and inflammable matter in said build- 
ing, which caught fire from said stoves whereby said barn and 
its contents were burned, all of which was caused by plaintiff’s 
negligence and carelessness in so placing said stoves in said barn 
and starting fire therein as aforesaid and not otherwise.” Said 
first paragraph of answer referring to policy in suit, alleges that 
“defendant further admits that plaintiff paid all assessments 
made thereon”, and a similar averment is in the second para- 
graph of answer. A demurrer for want of facts was overruled 
as to the complaint, and sustained as to each of said paragraphs 
of answer. The appellant refusing to plead further, the court 
rendered judgment in favor of appellee for $1,432 and costs. 

The errors relied upon for reversal challenge the sufficiency of 
the complaint and the action of the court in sustaining the de- 
murrer to each of said paragraphs of answer. The first specifi- 
cation of error is waived for failure to discuss it. 

Appellee seeks to uphold the action ofthe court upon various 
grounds. We think it necessary to refer to but one of them, viz. : 
Each paragraph of the answer is bad because of its failure to 
aver any rescission of the contract by appellant or any tender 
or offer to return the premiums and assessments paid by appel- 
lee. Whether the rule referred to, and whether appellee’s agree- 
ment in policy to comply with the rules and regulations of the 
association constitute a continuing warranty as claimed by ap- 
pellant, or whether it is, as contended by appellee, a rule adopted 
solely for the guidance of appellant’s officers and agents in 
placing insurance, still each of said paragraphs is insufficient 
upon the ground above stated. Aitna Life Ins. Co. vs. Bockting, 
39 Ind. App. 586, 79 N. E. 524; Glens Falls Ins. Co. vs. Michael, 
167 Ind. 659, 74 N. E. 964, 79 N. E. 905, 8 L. R. A. (N. S.) 708; 
Modern Woodmen of America vs. Vincent, 40 Ind. App. 711, 80 
N. E. 427, 82 N. E. 475. 

The first paragraph charges only that appellee placed the 
stoves in said barn, filled them with gasoline and oil, lighted 
them, and negligently and carelessly left them burning and un- 
protected in violation of his said contract. The second para- 
graph charges the same acts to have been done by the plaintiff 
“willfully and carelessly”, and that the building caught fire from 
said stoves, all of which was caused by the wrongful act of the 
plaintiff, etc. These averments amount only to an allegation of 
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negligence, and are not sufficient to avoid the obligation of the 
insurer upon the policy because not coupled with the intention 
of insured to destroy such property. 

Judgment affirmed. 


ee 


SUPREME COURT OF NORTH CAROLINA. 


es 
€ 


HIGSON et vx. 
vs. 


NORTH RIVER INS. CO.* 


PROOF OF LOSS—WAIVER BY DENIAL OF LIABILITY. 

Where insurer denies all liability on a policy, it waives a provision 
therein requiring proofs of loss. 

[For _ cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. § 
559. 


POLICY—CONSTRUCTION—FORFEITURE. 


A provision forbidding suit upon the policy until sixty days after the 
filing of proofs of loss is a continuing one, and a failure to file such 
proofs within sixty days aiter the fire does not work a forfeiture of 
the policy, where there are no words of forfeiture annexed to the 
failure to file proofs. 


[For other cases, see Insurance, Dec. Dig. § 539.] 


POLICY—CONSTRUCTION. 

A fire policy being written by the insurer will be construed most strongly 
against it. 

[For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146.] 


PROVISION FOR ARBITRATION — WAIVER BY DENIAL OF 
LIABILITY. 

A provision in a fire policy for arbitration of the insurer’s liability there- 
under is waived by the insurer’s denial of all liability. 

[For - cases, see Insurance, Cent. Dig. §§ 1436-1438; Dec. Dig. § 
576.] 


ACTION ON POLICY—ADMISSIBILITY OF EVIDENCE. 

In an action on a fire policy on a boat, where the insurer denied insured’s 
ownership of the property, the bill of sale of the boat was admissible 
to show insured’s title. 

ire other cases, see Insurance, Cent. Dig. §§ 1678, 1679; Dec. Dig. § 

53-] 

ACTION ON POLICY—ADMISSIBILITY OF EVIDENCE. 

In an action on a fire policy, where the defense was insured’s failure to 
make proof of loss and to comply with a provision for arbitration 
in the policy, evidently to show defendant’s denial of all liability on 
the policy before commencement of the suit was admissible. 

[For other cases, see Insurance, Cent. Dig. §§$ 1687, 1688,f 1699; Dec. 
Dig. § 664.] 

% Decision rendered, March 23,1910. 67S. E. Rep. 509. 
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Appeal from Superior Court, Pitt County, Guion, Judge. 

Action by W. B. Higson and wife against the North River 
Insurance Company. Judgment for plaintiffs, and defendant 
appeals. Affirmed. 


MoorE & Lone, for Appellant. 

SKINNER & WHEDBEE, for Appellee. 

WALKER, J. 

This action was brought to recover the amount of a policy 
issued by the defendant to the plaintiff upon a steamboat. The 
ship was destroyed by fire, and the company denied its liability, 
both before and after the suit was brought, for the reason that 
the husband of the feme plaintitf had caused the boat to be 
burned in order to secure the insurance. The following issues 
were submitted to the jury :— 

“(1) Was the feme plaintiff the owner of the steamer Isabelle, 
described in the pleadings, at the time of her destruction by fire, 
as alleged in the complaint? Answer: Yes. 

“(2) Did the plaintiff furnish and forward to the defendant 
proofs of loss of said steamer Isabelle within sixty days after 
the fire which destroyed the same, in accordance with the pro- 
visions of the policy set out in the pleadings? Answer: No. 

(3) Was this action instituted within sixty days after the 
furnishing of said proofs of loss, if any such were furnished, as 
provided for in said policy? Answer: No. 

“(4). Prior to the institution of this action, did the plaintiff 
tender to, or demand of, the defendant the submission of the 
loss and an ascertainment thereof to arbitration and appraisal, 
as is provided in said policy? Answer: No. 

“(5) Has the plaintiff complied with the said terms of the 
policy as conditions of her right to maintain this action? An- 
swer: No. eR 

“(6) Did the defendant, by its acts and declarations, made and 
done prior to the institution of this action, waive the duty of 
the plaintiff to comply with the conditions mentioned in issues 
numbered 2, 3, 4, and 5? Answer: Yes. 

“(7) Did the defendant by its acts and declarations and the 
denials of liability, as set out in the answer verified and filed by 
it in this cause, waive the duty of the plaintiff to comply with 
the conditions mentioned in issues numbered 2, 3, 4, and 5? 
Answer: Yes. 

“(S) In what amount is the defendant company indebted to 
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the plaintiff by reason of the execution of the policy of insurance 
referred to in the complaint and answer, and the subsequent 
burning and loss of the said steamer Isabelle? Answer: $1,500, 
with interest from the date of this action.” 

It will be observed that the defendant did not tender any is- 
sue as to the very serious charge made against the plaintiff’s 
husband, even if an affirmative finding upon such an issue would 
have acquitted the defendant company of liability, without any 
allegation and finding by the jury of collusion on her part. The 
sole question presented is whether the failure to give notice of 
the loss and to file proofs of the same are sufficient to defeat 
the plaintiff's recovery. The pleadings and the findings of the 
jury, under a very fair, impartial, and clear-cut charge from 
Judge Guion, shows conclusively that this cannot be so, if we 
are to be guided by the established principles of the law in such 
cases. The defendant does not come before this court in a way 
which entitles it to a favorable consideration of the case in its 
behalf. Insurance companies should deal honestly and fairly 
with their patrons, and, after they have received the premiums 
upon the risk undertaken by them, they should not attempt to 
avoid their responsibility by merely technical defenses, especially 
when those defenses are absolutely without any substantial 
merit. Their right to the trust and confidence of the public is 
necessarily based upon the public confidence in them. If they 
ask the public to trust them, they must at least not show them- 
selves unworthy of this confidence. We must not be understood 
as condemning the general principle of insurance as founded 
upon a false and unsafe confidence, but we do say that the in- 
tegrity of the company which insures, and upon the faith of 
which it obtains the patronage of the public, should be sacredly 
maintained, otherwise insurance is but a “game of chance”, de- 
pending for its value to the insured, upon the honesty and good 
management of individuals. We will always hold them to their 
contract, as written in their policies, without adhering too much 
to the letter, but looking to the substance of their undertaking. 

Let us apply these general observations to the facts of this 
case. It must be conceded that the only defense which the in- 
surance company pleads relates to the failure of the plaintiff, 
the insured, to file a notice and proof of loss, and yet prior to 
the bringing of the suit, and by its answer, too, the insurance 
company denied outright its liability upon the ground that the 
husband of the feme plaintiff had burned the boat; in other 
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words, had committed an outrageous act of incendiarism. If 
this invalidated the policy, so that the plaintiff cannot recover 
upon it, why did not the defendant rely upon it and ask the jury 
under instructions from the court to pass upon an allegation 
which it deemed so vital in this litigation? But it did not, and 
preferred to rest its defense upon a technical failure to comply 
with certain provisions of the policy which did not at all affect 
the liability of the company, but related altogether to the meas- 

ure of damages—the quantum of the plaintiff’s recovery. At 
this stage of the case, the defendant is met, and his objection 
answered, by the case of Gerringer vs. Ins. Co., 183 N. C. 407, 
45S. E. 773, wherein the court, quoting from May on Insurance 
(4th Ed.) § 469, thus states the law: “A distinct denial of lia- 
bility and refusal to pay on the ground that there is no contract, 
or that there is no liability, is a waiver of the condition requiring 
proofs of loss. It is equivalent to a declaration that they will 
not pay, though the proofs be furnished; and to require the 
presentation of proofs in such a case, when it can be of no 
importance to either party, and the conduct of the party in whose 
favor the stipulation is made has rendered it practically super- 
fluous, is but an idle formality, the observance of which the law 
will not require.” The Supreme Court of the United States in 
Life Ins. Co. vs. Pendleton, 112 U. S. 696, 5 Sup. Ct. 314, 28 L. 
Ed. 866, uses the following language: “The plaintiffs in error 
further contend that the charge was erroneous in holding that 
no formal proof of the death of S. H. Pendleton was necessary 
in this case. On this point the charge was as follows: ‘As to 
the proof of loss not being filed, it is conceded that notice of 
the death was given. If, when that was done, the agents of the 
company repudiated all liability and informed the parties that 
the policy had lapsed, then no proof of loss was required by 
them, and the failure to file them cannot alter the case.’ We 
think that there was no error in this instruction. The weight 
of authority is in favor of the rule that a distinct denial of lia- 
bility and refusal to pay on the ground that there is no contract 
or that there is no liability, is a waiver of the condition requiring 
proof of loss or death. It is equivalent to a declaration that 
they will not pay, though the proof be firnished. Mr. Justice 
Bradley further says that: ‘The preliminary proof of loss or 
death required by a policy is intended for the security of the in- 
surérs in paying the amount insured. If they refuse to pay at 


all, and base their refusal upon some distinct ground, without 
VoL. XXXIX.—46. 7 
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reference to the want or defect of the preliminary proof, the 
occasion for it ceases, and will be deemed to be waived. And 
this can work no prejudice to the insurers, for, in an action on 
the policy, the plaintiff would be obliged to prove the death of 
the person whose life was insured, whether the preliminary 
proofs were exhibited or not.’” The court says in Gerringer’s 
Case that the clause in the policy requiring proofs of loss to be 
filed with the company, and forbidding the bringing of any suit 
upon the policy until sixty days have elapsed after the filing of 
the proofs, is a continuing one. It does not mean that a failure 
to file proofs within sixty days after the occurrence of the fire, 
works a forfeiture of the policy. We say now that such an in- 
terpretation of the policy would clearly be against the letter and 
spirit of the contract and certainly unjust. The true intent of 
the parties was, as decided in the case cited, that no suit should 
be brought until sixty days have elapsed after the filing of the 
proofs. There are no words of forfeiture annexed to the failure 
to file proofs of loss. The policy was written by the defendant, 
and will be construed most strongly against it. If it intended 
that the plaintiff should lose her insurance by failing to file 
proofs of her loss, it should have said so in plain and unambigu- 
ous language. Having failed to do so, we must construe the 
contract as we find it expressed in the words chosen by the 
defendant. The case of Gerringer vs. Ins. Co. is sustained by 
the great weight of authority. The authorities cited in the opin- 
ion of the court are all sufficient to support the conclusion we 
then reached in regard to the question under consideration. We 
merely add the following: Ins. Co. vs. Edmundson, 104 Va. 486, 
52 S. E. 350; Dibbrell vs. Ins. Co., 110 N. C. 193; 14 S. E. 783, 
28 Am. St. Rep. 678; Strauss vs. Ins. Co., 128 N. C. 64, 38 S. E. 
256; 19 Cyc. p. 858, § B, and cases cited in note 7. The promise 
as to arbitration refers only to the ascertainment of the amount 
of the loss and falls easily and naturally within the general prin- 
ciple we have stated with reference to the proof of loss. 19 Cyc. 
857, 2, note 83; Jordan vs. Ins. Co. (Nov. 24, 1909) 151 N. C. 
, 66S. E. 206. ; 





We have carefully examined the exceptions to the evidence, 
and find no real merit in any one of them. It would unneces- 
sarily prolong.this opinion to consider them, one by one. We 
may remark, though, that, as the defendant denied the plaintiff's 
ownership of the boat, it was surely competent to show her title 
by the bill of sale. Why not? The other exceptions to the 
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testimony relate to the defendant’s denial of liability before this 
suit was brought. If the agent sent by the company to adjust 
and settle the loss denied all liability of the company upon the 
policy, out and out, why was the plamtiff not compelled to prove 
it? The testimony to show this fact was brought before the 
court in a competent way, and the fact itself was relevant to the 
issues evolved from the pleadings. 

The motion to nonsuit was, of course, properly overruled. 
The defendant will not be permitted to “blow hot and cold”. It 
must be fair with the plaintiff and choose upon-what plea it will 
rely. It may set up inconsistent pleas, but this does not mean 
that it can succeed in the case as to both pleas, when one of its 
defenses necessarily destroys the other. 

We find no error in the trial of the cause, and we must so ad- 
judge. 

No error. 

—————_$+@—_—__——__ 


COURT OF APPEALS OF CALIFORNIA. \ 


THIRD DISTRICT. 


PACIFIC UNION CLUB 
v8. 
COMMERCIAL UNION ASSUR. CO. (Civ. 666.)* 


FIRE INSURANCE—CONSTRUCTION OF CONTRACT. 


Where a policy insured against all direct loss by fire except as therein- 
after provided, and then declared that insurer should not be liable 
for loss caused directly or indirectly by earthquake, the exception 
was loss by fire caused directly or indirectly by earthquake, and 
not loss caused directly or indirectly by earthquake alone. 


[For other cases, see Insurance, Dec. Dig. § 421.] 


FIRE POLICY—ACTIONS—NATURE. 

An action on a fire policy exempting insurer from liability for loss by 
fire caused directly or indirectly by earthquake, etc., is an action on 
contract and not in tort, and the rule of proximate cause in ac- 
tions for breach of contract, and not for torts, governs in deter- 
mining whether, under the contract, the excepted peril directly or 
indirectly induced the happening of the peril insured against. 

[For other cases, see Insurance, Cent. Dig. §§ 1139-1143; Dec. Dig. § 
427.] 

FIRE INSURANCE—CONSTRUCTION OF- CONTRACT — 
PROXIMATE CAUSE. 


A policy insuring against all direct loss by fire except as thereinafter 
provided, and then declaring that insurer shall not be liable for 


% Decision rendered, Jan. 26,1910. 107 Pac. Rep. 728. 
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loss caused directly or indirectly by earthquake, makes insurer lia- 
ble for loss by fire where an earthquake broke the water mains, 
causing the water to escape so that the fire department of the city 
had no water with which to extinguish the fire occurring the next 
day; the earthquake not bejng, in legal contemplation, the cause 
of the fire, for none of the parties contemplated that earthquake 
might cut off the water supply. 

[For a cases, see Insurance, Cent. Dig. §§ 1139-1143; Dec. Dig. § 
427. 


CONTRACTS—CONSTRUCTION. 
In case of doubt the words of a contract of insurance must be con- 
strued in favor of insured. 


[For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. $ 
146.] 


FIRE INSURANCE—CONTRACTS—CONSTRUCTION. 


Exceptions in a fire policy must be liberally construed in favor of in- 
sured and strongly construed against insurer. 


[For other cases, see Insurance, Cent. Dig. §§ 292-298; Dec. Dig. § 146.] 


Appeal from Superior Court, City and County of San Fran- 
cisco; J. M. Seawell, Judge. 

Action by the Pacific Union Club against the Commercial 
Union Assurance Company. From a judgment for plaintiff, de- 
fendant appeals. Affirmed. 


Orto IRvING WISE, for Appellant. 
PILLSBURY, MADISON & SuTrRo, for Respondent. 


CHIPMAN, P. J. 

Action on fire insurance policy issued by defendant upon 
plaintiff's property situated in the city of San Francisco. A de- 
murrer to the amended answer was sustained, and defendant 
declining to further amend, judgment passed for plaintiff in the 
sum of $1,765, from which defendant appeals. The fire which 
is alleged to have destroyed plaintiff’s property occurred April 
19, 1906, the day following the earthquake of April 18th of that 
year. 

The company insured the plaintiff for the term of twelve 
months “against all direct loss or damage by fire except as here- 
inafter provided”, and among other exceptions was the follow- 
ing: “This company shall not be liable for loss caused directly 
or indirectly by invasion, earthquake, riot, civil war or commo- 
tion. * * *” Basing its defense upon this exception, it is 
alleged in the answer as follows: “Defendant alleges that in and 
by the policy of insurance in this action sued upon it was pro- 
vided, and by and between the plaintiff and the defendant stipu- 
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lated and agreed, that the defendant company should not be 
liable for loss caused directly or indirectly by earthquake. And 
defendant alleges that on the 18th day of April, 1906, the city of 
San Francisco was visited by a severe earthquake shock between 
the hours of 5 and 6 o'clock a. m., and by other and similar 
shocks following said first mentioned shock; that on the said 
18th day oi April, 1906, and at the time of the happening of said 
earthquake shock and of the fires hereinafter referred to follow- 
ing thereupon, there was in said city of San Francisco a fire 
department fully and sufficiently equipped with fire engine and 
hose and other proper and sufficient appurtenances for the ex- 
tinguishing of fires in said city, and there was up to the time of 
the first of said shocks a water system in use in said city, with 
water mains, pipes, and hydrants throughout said city and in 
and along the streets thereof with an abundant supply of water 
for the extinguishments of fires and for the extinguishing of 
all of the fires following upon said earthquake shocks, including 
those immediately caused thereby and other fires resulting 
therefrom, and all other fires occurring upon said 18th day of 
April, 1906. And defendant alleges that all of said fires, and 
each thereof, could and in the usual and ordinary course of 
events would have been extinguished if said water supply had 
been available at the time of the breaking out of said fires, and 
each thereof, and thereafter during said 18th day of April, 1906; 
but defendant alleges the fact to be that the said earthquake 
shocks, or some one or more thereof, broke the mains and piping 
through which said supply of water was brought to and into said 
city of San Francisco, and shut off said supply of water from said 
city and from the portion of said city wherein the property de- 
scribed in the complaint was situate, and wherein the fire by 
which said property was destroyed had its origin, and that by 
reason of the breaking of said pipes and the shutting off of the 
water the said fire department was without water to play upon 
said fires and upon said last mentioned fire, by reason whereof 
said fires and said last mentioned fire spread throughout said 
city, and said last mentioned fire reached to said property of the 
plaintiff and destroyed said property. And defendant alleges 
that said fire would not have spread and said property would not 
have been destroyed and said loss would not have resulted if said 
water supply had not been cut off as in this amended answer set 
forth.” 

Assuming, as we must, under the admissions of the demurrer, 
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. 


that defendant could have proven that the cutting off of the wa- 
ter supply caused the loss, but for which no loss would have 
occurred, the sole question is: Was the loss in legal contempla- 
tion caused either directly or indirectly by the excepted peril, 
earthquake? 

Respondent states that the theory upon which the trial court 
held the amended answer to be insufficient was that it sought to 
make the “absence of an extrinsic saving power”, namely, the 
water supply, cut off by earthquake, the cause of the loss. It is 
appellant’s contention that “where, as here, there is independ- 
ently of the first antecedent cause (the lack of water) another 
cause (the earthquake) but for which such first antecedent cause 
of the immediate cause (the fire) would not have been operative 
in bringing about through such immediate cause the final result, 
and but for which such final result would not have occurred, 
then, in that case, the independent cause (in this case the earth- 
quake) must, in legal contemplation, be considered the efficient 
proximate cause to which the result is attributable.” 

In simple phrase, as we understand the contention, the earth- 
quake broke the water mains and deprived the city of water to 
fight the fire, and the fire subsequently found its way to plaintiff’s 
property and destroyed it, and hence the earthquake became 
“the efficient proximate cause to which the result is at- 
tributable”. Appellant seeks to support this view by quite a 
number of adjudged cases of most of which McAfee et al. vs. 
Crofford, 138 How. 447, 14 L. Ed. 217, is a typical example. 
Plaintiffs in error, assisted by others, carried off and frightened 
away certain slaves who were working for defendant in error on 
his plantation. By reason of the forced absence of these slaves 
defendant suffered the loss of much cordwood, through flood, 
and also damage to and loss of his crops by intrusion of cattle 
and hogs. The case went to the Supreme Court, and it was 
there held, affirming the verdict of the jury for defendant in 
error, that the taking and frightening away of the slaves, the 
agency through which the damage complained of would have 
been obviated, could in law have been considered the cause of 
the losses suffered, and that whether such was or was not the 
fact was a question for the jury. The application is thus made: 
The slaves were the saving agency which, if used in the ordinary 
and expected way, would have averted the injury, as here the 
water system and water supply would have obviated the injury 
had it not been cut off, and the plaintiffs in error were related to 
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that case as the earthquake is to the case here. These are cases 
of recovery based upon the tortious acts of the persons sued. 
Other cases are cited where companies were held liable for 
fire losses for breach of their contract to have water available 
to extinguish fires. In New York Express Co. vs. Traders’ Ins. 
Co., 132 Mass. 377, 42 Am. Rep. 440, the court said: “So far as 
the question what constitutes proximate cause is concerned, the 
same considerations apply equally in actions of contract as in 
actions of tort.” In that case the insurance was against loss by 
fire. The vessel in which the goods were lost met with a collision 
and was sunk. “With the collision fire instantaneously broke 
out’; but the fire did not reach the goods, which were lost 
wholly from the sinking of the vessel. The fire, however, so dis- 
abled the engine that the pumps could not be operated, and but 
for this the water flowing into the breach made by the collision 
could have been pumped out and the vessel driven into shallow 
water, and, also, but for which water could have been pumped 
and the fire extinguished. The court said: “If means and ap- 
pliances were at hand by which that result (the loss) could have 
been avoided, and the intervention of a new agency, namely, that 
of fire, prevented their use, then the fire was the proximate and 
immediate cause of the loss. It added a new element of destruc- 
tion which rendered it impossible to control or prevent the con- 
sequences which would naturally follow from the collision.” It 
was in this connection that the court stated the rule as to what 
constitutes proximate cause. It may be doubted whether the 
fire as an antecedent cause in that case may be likened to the 
earthquake in the present case, for the fire and collision were 
nearly, if not in fact, coincident, and the effect of the fire was 
shown to have been so immediate and direct as to differentiate 
the case from this case in which the alleged antecedent cause 
preceded the immediate cause many hours. However, the ex- 
ception here is, as we think, loss by fire cause directly or indi- 
rectly by earthquake, and not loss directly or indirectly by earth- 
quake alone. In Yoch vs. Home Mutual Ins. Co., 111 Cal. 503, 
510, 44 Pac. 189, 190 (84 L. R. A. 857), it was decided that the 
words, in a policy of fire insurance, “except as hereinafter pro- 
vided”, in connection with the words “loss or damage by fire”, 
against which the insurance is made, “may be disregarded as a 
limitation upon the causes of fire against which the insurance is 
made rather than as a qualification of the contract of insurance”. 
And in Williamsburgh City Fire Ins. Co. vs. Willard, 164 Fed. 
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404, 90 C. C. A. 392, 21 L. R. A. (N. S.) 103, the court held that 

inasmuch as the insurance was against direct loss or damage by 
fire, occasioned by or through earthquake, there must be read 
into the exception clause the words “by fire”, making the policy 
cover “loss or damage by fire occasioned by or through any 
volcano, earthquake, hurricane, etc., for it must be that the sole 
purpose of the exception is to specify certain losses by fire not 
insured against”. We cannot accept the rule to be in this state 
as stated in the Massachusetts case, supra. The action in the 
present case is upon contract and does not sound in tort and the 
rule of proximate cause in actions for breach of contract and not 
for torts is to be invoked to determine whether under the con- 
tract the excepted peril directly or indirectly induced the hap- 
pening of the peril insured against. 

The distinction is clearly pointed out in Hunt Bros. Co. vs. 
San Lorenzo Water Co., 150 Cal. 51, 56, 87 Pac. 1093, 1095, 7 L. 
R. A. (N. S.) 918, as follows: “It is the well settled rule of 
damages for any breach of contract that the damages that can 
be recovered for a breach are only such as may reasonably be 
supposed to have been within the contemplation of the parties 
at the time of the making of the contract, as the probable result 
of a breach. Other damages are too remote. In this lies the 
distinction between damages for tort; the rule as to tort being 
that the injured person may recover for all detriment proxi- 
mately caused thereby ‘whether it could have been anticipated 
or not’.” Civ. Code, § 3333. See, also, Westwater vs. Grace 
Church, 140 Cal. 339, 73 Pac. 1055; Travelers’ Ins. Co. vs. 
Melick, 65 Fed. 184, 12 C. C. A. 544, 27 L. R. A. 629. We see 
no reason why the rule should not equally apply where the 
plaintiff seeks to recover under a covenant in the contract, and 
where the defendant seeks to evade liability under the contract. 
The following cases illustrate the application of the rule where 
consequential damages were sought by the plaintiff but were 
held to be too remote: Friend & Terry Lumber Co. vs. Miller, 
67 Cal. 464, 8 Pac. 40, failure of a vendor to deliver building 
material and piles; Pendleton vs. Cline, 85 Cal. 142, 24 Pac. 659, 
failure to make an abstract on time; Elder vs. Kutner et al., 97 
Cal. 490, 32 Pac. 563, impairment of credit resulting in inability 
to sell land or contract a loan; Kenyon vs. Western Mine Tel. 
Co., 100 Cal. 454, 35 Pac. 75, failure to be appointed to an office 
because a telegram had not been promptly delivered. Here we 
have a policy indemnifying against “loss by fire” with the excep- 
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tion where the “loss”, or, as we think was contemplated, “loss 
by fire”, was “caused directly or indirectly by earthquake”. The 
averments are that the earthquake broke the water mains, and 
the water so escaped that the fire department of the city had no 
water with which to extinguish the fire occurring the next day. 
It seems to us clear that the averments fail to show that the 
earthquake was in legal contemplation, the cause of the fire. 

In the case of Commercial Union Assur. Co., Plaintiff in Error, 
vs. Pacific Union Club, Defendant in Error, 169 Fed. 776, 95 
C. C. A. 242, the same parties as here, and where the pleadings 
were not essentially different from the pleadings here, the United 
States Circuit Court of Appeals for the Ninth Circuit, in a de- 
cision rendered May 38, 1909, reached the same conclusion as the 
trial court in the present case. The opinion is by Mr. Justice 
Ross and is printed in respondent’s brief. We quote: “The in- 
surance was against all direct loss or damage by fire, with the 
exception that for such loss—that is to say, loss by fire ‘caused 
directly or indirectly by earthquake’—the company should be 
liable.” The court took the same view of the contract as did the 
court in Williamsburgh City Fire Ins. Co. vs. Willard, supra. 
and read into the exception clause the words “by fire’. “What 
did the parties mean by this express language of their contract? 
Is it at all reasonable to suppose that where the company stip- 
ulated for exemption for loss by fire ‘caused directly or indirectly 
by earthquake’ it meant that it should not be liable for any loss 
or damage by fire which could be prevented by the use of the 
water supply of the city in the event its use be prevented by the 
breaking of the water mains by an earthquake shock? As well 
might it also be said that the company meant that it should not 
be liable for any loss or damage by fire which could be pre- 
vented by the use of the fire department of the city of San Fran- 
cisco in the event its use be prevented by the destruction of its 
apparatus, or the killing or disabling of its men or horses by an 
earthquake shock or shocks. * * * No question of water 
supply appears to have entered into the contract in question. 
It contains no clause imposing any obligation on the insurer in 
respect to water, or specifying any consequences to result from 
a lack of such supply by the city of any other third party. * * * 
We think the court below was right in its ruling that the matters 
set out in the amended answer constitute no defense to the ac- 
tion.” Suppose the effect of the earthquake had been such as to 
render the streets impassable for the fire engines, although the 
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water mains were not disturbed; or that, as suggested by re- 
spondent, a “riot” (which is one of the excepted perils mentioned 
in the policy) of such violence had occurred that the firemen 
were called out to assist the police in quelling it, and, while so 
engaged, a fire happened which could not be but would have 
been extinguished but for the riot, and the fire therefore spread 
and destroyed the insured property. It certainly could not be 
contended that the excepted perils would include such a case. 
Or, suppose by the “invasion” of an enemy (and invasion is one 
of the excepted perils) the water mains leading to the city had 
been cut and a fire ensued which could not be extinguished for 
lack of water, could it be said that such an occurrence practically 
worked a suspension of this and all similar policies and would 
shield the insurer? The insurance being against “loss by fire” 
when “caused directly or indirectly by invasion”, it is unreason- 
able to suppose that the policies contemplated that an enemy 
might cut the water mains; that a fire might occur thereafter 
which the fire department could not extinguish because the 
water supply had been cut off. Such consequence is too remote 
to be deemed to have been contemplated by the parties. 
Reduced to its simplest form, the contention of appellant is 
that because the earthquake destroyed the water mains, thus 
preventing the water to be used to extinguish the fire, the earth- 
quake was the cause of “the absence of an extrinsic saving 
force” which could not be applied to extinguish the fire. We 
cannot, however, regard the earthquake as the indirect cause of 
the fire loss. Respondent cites, as illustrative, Ionides vs. Uni- 
versal Marine Ins. Co., 14 C. B., N. S. 259, a case of marine in- 
surance. A ship with a cargo of coffee was insured against 
perils of the sea, but, warranted free from all consequences of 
hostilities, went ashore. The light at Cape Hatteras, existing 
there for many vears, had been extinguished ‘by the rebel au- 
thorities to impede and harass the United States shipping, and 
in consequence thereof, the captain of the ship, intending to 
round the cape and then steer due north, being out of his reck- 
oning, and believing that he had passed the cape, ran the ship 
ashore at Hatteras Inlet, where she was finally lost. The ques- 
tion was whether the loss was a peril of the sea, or whether, be- 
cause of the absence of the light which had been extinguished 
by the enemy and the insurer thus brought within the warranty. 
The court held, except as to certain of the cargo which was 
saved, that the cargo was lost by peril of the sea. After stating 





Fire.] | Pacific Union Club vs. Com’l Union Assur. Co. 737 


that, in the construction of the contract of insurance, the proxi- 
mate or immediate cause of the loss alone is that to which we 
can look, as the established Jaw in Europe and America, Byles, 
J., in his opinion, sad: “Then, what-were the three things which 
combined to cause the loss—assuming that the captain would 
have seen the light if there, and so would have been warned in 
time to save the vessel? First, the orginal meritorious cause 
(and in popular language the cause of the loss) was the captain’s 
being out of his reckoning. He was some fifty miles to the 
westward of his course, without knowing it. The absence of the 
light was, as I before observed, merely the absence of an ex- 
trinsic saving power. Could that be said to be the cause of the 
ship’s destruction? Suppose a man throws himself into the Ser- 
pentine, and the means of rescuing him are not at hand, and he 
is drowned. Could it be said in that case that the man was 
drowned because of the absence of the saving power? Apply 
that here. The absence of the light at Cape Hatteras was but 
the absence of a warning, leaving the proximate and immediate 
cause of the loss, the miscalculation of the captain, which is 
plainly a loss by the perils of the sea.” The case of Brown vs. 
St. Nicholas Ins. Co., 61 N. Y. 332, was one of marine insurance 
upon the cargo of a canal boat, the policy containing a clause that 
if the boat was “prevented or detained by ice, or the closing of 
navigation, from terminating the trip”, the policy should cease. 
The boat was proceeding down the Delaware River, on its way 
to the Chesapeake and Delaware Canals, where a storm sepa- 
rated her from the towing tugs, and she was driven ashore, 
where ice formed around her so that the tugs could not reach 
her, and she became frozen in, and so remained until a thaw 
came. <A wind then arose, and through it and the ice she was 
driven upon another boat, broke in two, and sank. The court 
held that the proximate cause of the loss was the original stress 
of the weather which drove the boat ashore, and that the fact 
that the ice formed and prevented the tugs from reaching her 
did not bring the insurers within the exception in its policy. 
Referring to the Ionides Case, the court said: “The failure of 
the tugs to reach the boat was, in the words of Byles, J., the 
‘absence of an extrinsic saving power’.” We are unable to dis- 
cover any force in appellant’s distinction which it seeks to draw, 
between rescuing the subject of the loss from the peril and pre- 
venting the operation of the destructive peril upon the subject 
of the loss. Respondent cites, in further illustration of its con- 
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tention, Northwest Transp. Co. vs. Boston Marine Ins. Co. (C. 
C.) 41 Fed. 793. In that case a vessel was stranded in a fog, 
and before she could be got off a,storm arose, and, to save the 
cargo and ship, the master scuttled her, causing the loss in 
question. It was held that the proximate cause of the loss, aris- 
ing from the scuttling, was the storm, and not the stranding, and 
that the loss was within the policy. It was urged by the answer 
in that case that the stranding should be regarded as the proxi- 
mate or efficient cause of the disaster which befell the vessel, 
because such stranding never ceased to operate until the loss 
was complete—because it created the necessity for the scuttling 
—and should therefore be regarded as the causa causans of the 
loss, for the reason that if the vessel had not been stranded she 
would probably have sustained no injury from the storm, or 
would not have been compelled to resort to scuttling as a means 
of safety. The opinion is instructive. The court said: “A cor- 
rect application of the doctrine of proximate and remote cause 
establishes, in my opinion, the proposition that the storm rather 
than the stranding should be considered the proximate efficient 
cause, and the loss resulting from the voluntary scuttling of the 
vessel. * * * The storm which created the necessity for 
scuttling the vessel was in no sense set in operation by the 
stranding, but was a distinct, independent, and intervening cause, 
nearest to, and therefore properly chargeable with, the disaster.” 

Appellant makes the point that the words “directly or indi- 
rectly” mean “proximately or remotely”, and therefore appel- 
lant is not liable for a loss of which an earthquake is the remote 
cause. Each of the parties refers to certain provisions of the 
policy to support the contention of each that the true meaning 
of the words used is to be found in the policy itself. It would 
not be profitable to explore the cases in order to find just when 
“direct” is held to mean “proximate”, or “indirect” to mean 
“remote”. In Williamsburgh City Fire Ins. Co. vs. Willard, 
supra, the court held, as we have seen, that the excepted peril, 
earthquake, as well as the other excepted perils grouped with 
it, was intended to be such only when operating as a direct or 
indirect force in causing or starting the fire (see Yoch vs. Home 
Mutual Ins. Co., supra); and that it was unnecessary to deter- 
mine whether or not the loss was proximately caused by earth- 
quake, since it was not the direct cause of the plaintiff’s loss. 

If we resort to other parts of the policy to determine the mean- 
ing of the words used in the the clause describing the excepted 
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perils, we should only find ourselves in doubt in which case the 
well settled rule would require us to construe the words in favor 
of the insured. Besides, there is this further rule, as quoted in 
Berliner vs. Ins. Co., 121 Cal., at page 461, 53 Pac. 920 (41 L. 
R. A. 467, 66 Am. St. Rep. 49), from Equitable Ins. Co. vs. 
Osborn, 90 Ala. 201, 207, 9 South, 869, 870 (13 L. R. A. 267): 
“Exceptions of this kind are construed most strongly against 
the insurer, and liberally in favor of the insured. This is now 
the settled rule for construing all kinds of insurance policies, 
rendered necessary, especially in modern times, to circumvent 
the ingenuity of insurance companies in so framing contracts of 
this kind as te make exceptions unfairly devour the whole 
policy.” 

We are unwilling to accept as sound the argument of appel- 
lant which may be said to rest primarily upon the assumption 
that earthquake, as an excepted peril, must be regarded as the 
cause of the fire, although concededly it is not by the pleadings in 
any way connected with starting it. We are quite satisfied to 
follow the rule laid down in Hunt Bros. Co. vs. San Lorenzo 
Water Co., supra, namely, “that the damages that can be recov- 
ered for a breach of contract are only such as may reasonably 
be supposed to have been within the contemplation of the parties 
at the time of the making of the contract, as the probable result 
of the breach”. We cannot bring ourselves to believe that 
either one of the parties to the contract here ever dreamed, 
much less contemplated, that earthquake might cut off the 
water supply of the city, and, if this should happen, that this 
and all like policies furnished no promise of indemnity from loss 
by fire ocurring during such dearth of water. 

A number of cases have quite recently been tried in the United 
States Circuit Court for the United States—Judge Deitrich pre- 
siding—in which the insurance companies made successful de- 
fense where they were able to show that the fire was directly 
traceable to the earthquake. In others they failed where, as 
here, the defense was that the earthquake indirectly caused the 
loss by cutting off the water supply, but had nothing to do with 
starting the fire. Numerous other cases have been tried in our 
state courts as well as in the United States courts, and this con- 
struction of the policies has held good in all of them. We have 
found but little difficulty in reaching the same conclusion, 

The judgment is affirmed. 

We concur: Burnett, J.; Hart, J. 
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Note by the Editor of the Insurance Law Journal. 


A peculiar feature of this case is that the defense relied on the fact 
that the earthquake cut off the water supply as the ground for alleging 
it to be the cause of loss. In most of the so-called earthquake cases 
this was at most, a subordinate point. The principal ground has been 
that the fire was itself started by the earthquake. The distinction is 
obvious. In the latter the earthquake may be said to be the immediate 
cause of the fire which resulted in the loss; in the former it has no 
other connection with the fire than that of any other external instru- 
ment which might interfere with its extinguishment. Not only is an- 
other link added to the chain of causation, but it may be questioned 
whether the operation of such an external and independent agency is 
in any proper sense a part of the chain of causes connecting the destruc- 
tion with the fire. It does not necessarily follow that the fire would 
have been extinguished, even if the water supply had remained un- 
disturbed. It may be said that interference from any source with the 
extinguishment of a fire was not among the risks excepted by the policy. 
As pointed out by the court, innumerable causes may prevent the ex- 
tinguishment of a fire, but they cannot in the ordinary sense be said to 
be the cause of the loss. In the case of McAvoy vs. Ins. Co., 38 Ins. 
L. J. 895, the same question was raised in a similar suit, and the court 
said: “The appellants very properly declined to press it, as the authori- 
ties appear to be quite uniform that where insurance companies expect 
to rely upon a constant and ever ready water supply for the extinguish- 
ment of fires, they must clearly provide for it in their policies”, citing 
Townsend vs. Ins. Co., 18 N. Y. 168; Le Roy vs. Ins. Co., 39 N. Y. 56; 
Hougiton vs. Ins. Co., 8 Metc. (Mass.) 114; Mulling Co. vs. Ins. Co., 76 
Cal. 239; Baker vs. Ins. Co., 157 Fed. 283. 

The argument of the court resolves itself into this, that the inten- 
tion of the parties, as judged from the contract, must govern in de- 
termining whether the earthquake was the indirect cause of the loss and 
an independent agency only incidentally connected with the fire as pre- 
venting its probable extinguishment, was not within the contemplation 
of the parties as an indirect cause of a loss by fire, nor would such 
agency be popularly regarded as the cause of loss within the accepted 
sense of that term. 
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COURT OF APPEALS OF CALIFORNIA. 


THIRD DISTRICT. 





PACIFIC UNION CLUB 
v8. 


PALATINE INS. CO. (Civ. 667.)* 


Appeal from Superior Court, City and County of San Fran- 
cisco; J. M. Seawell, Judge. 

Action by the Pacific Union Club against the Palatine Insur- 
ance Company. From a judgment for plaintiff defendant ap- 
peals. Affirmed. 


Orro Irvinc Wise, for Appellant. 
PILLSBURY, MADISON & SutTrRo, for Respondent. 


CHIPMAN, P. J. 
Appellant states in its opening brief that the facts in this case 
are identical with those in Pacific Union Club vs. Commercial 
Union Assur. Co, (this day decided) 107 Pac. 728. 
Upon the authority of that case, the judgment is affirmed. 
Weconcur: Burnett, J.; Hart, J. 
*%* Decision rendered, Jan. 26,1910. 107 Pac. Rep. 733. 
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SUPREME COURT OF CALIFORNIA. 


RAULET 
v8. 


NORTHWESTERN NAT. INS. CO. oF MILWAUKEE. 
(S. F. 5,089. )* 





CONSTRUCTION OF POLICY. 


Contracts of insurance should be considered in view of their general 
objects and the conditions prescribed by the insurers, rather than 
on the basis of a strict technical interpretation. 


\ ; [For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146.] 
N \ CONSTRUCTION OF POLICY—BREACH OF CONDITIONS— 
INCUMBRANCES, 
XY In determining whether insured property was incumbered within the 


condition of the: policy, the court should look at the circumstances 
surrounding the execution of the instrument sought to be consid- 
ered an incumbrance, at the situation of the parties, and at what 
was done under it to determine its true character, and is not con- 
cluded by the mere fact that it is called a chattel mortgage or is in 
the form usual to chattel mortgages. 


[For other cases, see Insurance, Cent. Dig. § 639; Dec. Dig. § 283.] 


BREACH OF CONDITION—INCUMBERED PROPERTY—CHAT- 
TEL MORTGAGE. 

An instrument in the form of a bond to become effective on the non- 
payment of rent, and creating a lien on personal property for such 
rent, is not a “chattel mortgage” within the provisions of an insur- 
ance policy, rendering the same void “if the subject of insurance be 
personal property and be or become incumbered with a chattel 
mortgage’, where no.rent was due and unpaid at any time, and the 
risk was not increased by such instrument. 


[For other cases, see Insurance, Cent. Dig. §§ 639-641; Dec. Dig. § 283.] 


BREACH OF CONDITION—INCUMBERED PROPERTY. 


Property which is under a contract subject to a lien for unpaid rent is 
not “incumbered” within a policy of insurance thereon, providing 
that it should be void “if the subject of the insurance be personal 
property and be or become incumbered with a chattel mortgage”, 
where no rent was due and unpaid at any time, and the value of the 
property was many times the amount of the insurance. 


[For other cases, see Insurance, Cent. Dig. § 639; Dec. Dig. § 283.] 


ACTION ON POLICY—PLEADING—ALLEGATIONS AS TO 
LOCATION OF PROPERTY. »* 

A complaint alleging that on a date specified “the said property was 
totally. destroyed by fire; * * * that said property insured as 
aforesaid and described in said insurance policy consisted of house- 
hold and kitchen jurniture contained * * * jin the five-story 
brick building occupied only as stores and lodgings”, describing the 
building by street and number-—sufficiently alleges the location of 
the property at the time of its loss. 

[For other cases, see Insurance, Cent. Dig. § 1595; Dec. Dig. § 632.] 


* Decision rendered, Jan. 24,1910. 107 Pac. Rep. 292. 
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PREMIUM—TIME FOR PAYMENT—EVIDENCE. 


Evidence held to show that credit was given insured for the payment of 
premium on fire insurance. 


[For other cases, see Insurance, Cent. Dig. § 1715; Dec. Dig. § 665.] 


PREMIUM—WAIVER OF PAYMENT—EVIDENCE. 

Evidence held to show that the payment of the premium for which credit 
had been given until after loss was then waived on the agreement 
that it should be deducted from the face value of the policy. 


[For other cases, see Insurance, Cent. Dig. § 1716; Dec. Dig. § 665.] 


ACTION ON POLICY—PLEADING—VARIANCE. 


Though the complaint on a policy alleges that it was issued “in consid- 
eration of the stipulations herein and of $24 premium”, evidence that 
credit for the premium was given insured does not constitute a 
variance as the policy may be construed to mean a promise to pay 
the premium, 


[For other cases, see Insurance, Cent. Dig. § 1642; Dec. Dig. § 645.] 


CONSTRUCTION OF POLICY—INTENT OF PARTIES. 


The conduct of the parties may be considered when construing an in- 
surance policy as to the payment of the premium or extending credit 
therefor. 


[For other cases, see Insurance, Cent. Dig. § 396; Dec. Dig. § 186.] 


PREMIUM—EXTENDING CREDIT—EVIDENCE. 


Where a policy is delivered without payment of the premium, it may be 
assumed that credit for the premium was extended to insured. 


[For other cases, see Insurance, Cent. Dig. § 1657; Dec. Dig. § 646.] 


CONSTRUCTION OF POLICY—PAYMENT OF PREMIUM— 
CREDIT—FINDINGS. * 


In aid of a finding by the court that “the paymerit of the premium was 
not made a condition precedent to defendants’s liability thereunder”, 
the rule will be applied that “every indulgence not inconsistent with 
the plain meaning of the contract must be shown the insured”. 


[For other cases, see Insurance, Cent. Dig. § 1787; Dec. Dig. § 670.] 


PAYMENT OF PREMIUM—CONDITIONS PRECEDENT. 


Though payment of the premium is expressly provided as the consid- 
eration for the policy, it is not a condition precedent to the opera- 
tion of the policy and to any recovery on it. 


[For other cases, see Insurance, Cent. Dig. § 891; Dec. Dig. § 349.] 


ACTION ON POLICY—WAIVER OF CONDITIONS—ISSUES 
AND PROOF. 

In an action on a policy, the allegations of the answer that plaintiff did 
not at any time before the destruction of the property pay or offer 
to pay the premium, or any part thereof, and that the premium was 
unpaid at the time the property was destroyed, rendered admissible 
evidence of a waiver of prepayment, though the complaint alleged 
payment of the premium. 


[For other cases, see Insurance, Cent. Dig. § 1637; Dec. Dig. § 645.] 


BREACH OF CONDITION—OWNERSHIP OF PROPERTY. 


Where insured was individually the owner of the property, subject only 
to her right and duty as executrix to hold temporary possession for 
the purpose of administration of her deceased husband’s estate, she 
had the only insurable interest, and the validity of the policy was 

VoL. XX XIX.—47. 
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not affected by a provision therein that it should be void “if the 
interest of insured be other than unconditional and sole ownership”. 


[For other cases, see Insurance, Cent. Dig. § 610; Dec. Dig. § 282.] 


CONTRACT OF INSURANCE—VALIDITY. 

The rule that it must be presumed that persons are familiar with the 
contracts to which they are parties, and in the absence of fraud, are 
bound by the provisions therein, should not be strictly applied to 
insurance policies. 


[For other cases, see Insurance, Cent. Dig. §§ 246-249; Dec. Dig. § 138.] 


CONDITIONS OF POLICY—WAIVER—INCUMBRANCE OF 
PROPERTY. 

Even if an instrument providing for a lien on personal property for un- 
paid rent of the premises on which it is situated constitutes an in- 
cumbrance within a condition of the policy of insurance, such con- 
dition is waived where the policy is issued without any inquiry as 
to whether the property is incumbered and no representations were 
made in respect thereto. 

[For other cases, see Insurance, Cent. Dig. §§ 1028, 1029; Dec. Dig. § 
389.] 


PROOF OF LOSS—MISSTATEMENTS. 


Only willful misstatements in proof of loss will prevent recovery on the 
policy. 
[For other cases, see Insurance, Cent. Dig. § 1358; Dec. Dig. § 552.] 


In Bank. Appeal from Superior Court, City and County of 


San Francisco; Frank ]. Murasky, Judge. 

Action by Rosalie Raulet against the Northwestern National 
Insurance Company of Milwaukee. From a judgment for 
plaintiff, defendant appeals. Affirmed. 


AITKEN & AITKEN, for Appellant. 
J.C. McKinstry (Orville C. Pratt, of counsel), for Respondent. 


MELVIN, J. 

After this cause was decided by the District Court of Appeal 
a rehearing was granted in order that this court might further 
examine the authorities and consider the arguments with refer- 
ence particularly to two questions: (1) Was the chattel mort- 
gage which was given to secure the payment of rent, the sort 
of incumbrance contemplated by the terms of the policy? (2) 
Assuming that it was, did the conduct of the defendant corpora- 
tion at the time of the making of the contract of insurance 
amount to a waiver of the clause in the policy with reference to 
chattel mortgages ? 

To the first question the learned District Court of Appeal 
returned an affirmative answer, basing its conclusion in part 
upon sections 2920, 2958, and 2884 of the Civil Code, which 
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prescribe the form of a chattel mortgage, and provide that a 
lien may be created to take immediate effect as security for the 
performance of obligations not then in existence. In the opinion 
of the District Court of Appeal cases are also cited with ap- 
proval in support of the view of that court. Among these are 
Continental Ins. Co. vs. Vanlue, 126 Ind. 140, 26 N. E. 120, 10 
L. R. A. 843; Lee vs. Agricultural Ins. Co., 79 Iowa, 379, 44 
N. W. 683; Peet vs. Dakota, etc., Ins. Co., 7 S. D. 410, 64 N. 
W. 206. The question is one of some difficulty, and, in view of 
the authorities cited, we would be loath to disagree with the 
learned District Court of Appeal if we were not convinced that 
the practice of this court has been to consider contracts of in- 
surance in view of their generai objects and the legitimate con- 
ditions prescribed by the insurers, rather than upon a basis of 
strict technical interpretation. The true rule has been recently 
expressed by this court as follows in Clayburgh vs. Agrcultural 
Ins. Co., 102 Pac. 813: “The language employed in the policy 
is to be given a reasonable construction, in view of the purposes, 
as well of the entire contract, as of the particular condition under 
discussion. The general object of the policy is to indemnify the 
insured against loss or damage by fire. The company, agreeing 
to furnish this indemnity in return for a certain premium, seeks 
to limit its risk by various provisions. Generally speaking, their 
purpose is to avoid liability in the event of the occurrence of 
circumstances which would naturally tend to increase the hazard 
beyond that which was in the contemplation of the parties when 
the insurance was effected. The insurer seeks to guard itself 
against liability in the event that the condition of the insured 
property should so change that the risk upon such property in 
its altered condition, would presumably not have been assumed 
for the premium paid.” Keeping in mind the foregoing canon 
of interpretation and examining the phraseology of the policy, 
we find no difficulty in agreeing with the contention of respond- 
ent’s counsel that: “The court was entitled to look at the cir- 
cumstances surrounding the execution of the instrument, at the 
situation of the parties to it, and at what was done under it, to 
determine its true character; and was not concluded by the bald 
fact that it was labeled ‘Chattel Mortgage’ or was in the form 
usual to chattel mortgages, and also to examine into the theory 
of the provision against chattel mortgages, the reason for its 
insertion, the evils or added risks to the insurer that it was 
designed to guard against, and, after having made this examina- 
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tion, to determine whether the instrument before it was of such 
nature as to violate the true intent of that provision.” The chat- 
tel mortgage here considered was in substance a bond, to be- 
come effective in the event of the nonpayment of the rent. We 
are just as much entitled to consider its true essence as we would 
be to determine in a controversy relating to real property that a 
deed absolute in form was in realty a mortgage. The clause in 
question provided that the entire policy should be void “if the 
subject of insurance be personal property and be or become in- 
cumbered with a chattel mortgage”. It will be seen that the 
policy prohibits not the mere existence of a chattel mortgage, 
but that condition in which the property should be “incumbered” 
with such a mortgage. Whatever may be the definition of the 
word “incumbered” when matters of title are considered in con- 
nection with contracts of sale viewed as an insurable risk, Mrs. 
Raulet’s personal property never was “incumbered”. Its value 
was many times the amount of the insurance. The value of the 
furniture purchased after the date of the chattel mortgage and 
before the issuance of the policy of insurance was found by the 
court to be equal to twice the sum demanded in the suit. The 
appellant's risk was never increased one iota by the so called 
chattel mortgage. In Caplis vs. American Fire Ins. Co., 60 
Minn. 376, 62 N. W. 440, 51 Am. St. Rep. 535, while the alleged 
lien considered was not in terms a chattel mortgage, but was a 
stipulation in the lease that the lessor should have a first lien on 
all buildings for unpaid rent and taxes, the court did interpret 
this provision in the standard form of policy, saying: ‘The 
clause must be construed as simply guarding against the com- 
mon, ordinary chattel mortgage and instruments of the same 
general nature, use, and purposes.” The instrument here con- 
sidered is of no greater dignity than the lease which was the 
subject of discussion in the Minnesota case, and the language 
is used for no different purpose. We think, therefore, that case 
is authority for the conclusion which we have reached. See, 
also, Place vs. St. Paul Title Ins. & Trust Co., 67 Minn. 126, 69 
N. W. 707, 64 Am. St. Rep. 404; Allen vs. Hudson River Mut. 
Ins. Co., 19 Barb. (N. Y.) 446. The case of Continental Ins. 
Co. vs. Vanlue, supra, is not strictly in point here, because in 
that case the mortgage was given to secure the payment of an 
annuity by Vanlue to his grantor of one-half the net income of 
the farm; such promised division of profits being the considera- 
tion of the conveyance to him. The court properly held that, 
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although the payments were to be made at stated intervals and 
no default had ever occurred, the lien was continuing, and was 
strictly within the terms of the policy. The wisdom of such 
conclusion will more fully appear when we reflect that the mort- 
gage provided for a foreclosure upon any default in the stipu- 
lated payments. Naturally any arrearage would put the mortga- 
gor in danger of losing his whole property, and would greatly 
increase the “moral hazard”. In that very case, although the 
policy was sufficiently comprehensive to include all liens, it was 
held not to be violated by the existence on the record of a lien 
of replevin bail which had been discharged but not satisfied of 
record at the date of the issuance of the contract of insurance. 
The case is really in line with our decision that we must regard 
an alleged lien with reference to its actual effect upon the risk 
assumed by an insurer. See, also, Smith vs. Niagara Fire Ins. 
Co., 60 Vt. 682, 15 Atl. 355, 1 L. R. A. 216, 6 Am. St. Rep. 144. 
In Lee vs. Agricultural Ins. Co., supra, the mortgage had been 
given to secure the plaintiff as surety for the assured for $125 
borrowed money—quite different from the purely contingent 
obligation in the case at bar. Peet vs. Dakota Fire & Marine 
Ins. Co., 7 S. D. 410, 64 N. W. 206, does in principle sustain 
appellant’s position, but it differs from the case at bar in the 
circumstance that any violation of the lease would deprive the 
lessor of all interest in the property. The lease provides that 
“in case of violating these covenants, or any of them, said lessee 
and his assigns shall forfeit said lease and improvements, and 
lessors, without notice, may, either with or without any writ or 
legal process, at their option, re-enter and hold said premises 
anil improvements, buildings, etc., from which time all claim by 
the lessee shall fully cease”. In view of the foregoing discus- 
sion, we hold that the so called mortgage did not render the 
policy void. After a careful consideration of the question of 
waiver, we are convinced that the conclusion of the learned Dis- 
trict Court of Appeal upon this point is correct, and we hereby 
adopt the decision of said court upon that point, and, indeed, in 
all particulars, except the matter discussed in the foregoing 
paragraphs. Said decision, so far as applicable, is as follows: 
“The appellant contends that the judgment and the order deny- 
ing its motion for a new trial should be reversed for the follow- 
ing reasons: ‘{1) There being no allegation as to the location 
and use of the property at the time of the fire, the complaint does 
not state a cause of action and the demurrer should have been 
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sustained. (2) The policy never took effect, as the premium 
was never paid. (3) Plaintiff was not the sole and unconditional 
owner of the property. Her interest was concealed and misrep- 
resented in respects made essential by the policy, and was not 
truly stated therein, although a true statement thereof was war- 
ranted. (4) The property was incumbered by a chattel mort- 
gage in violation of a condition precedent. The invalidity was 
not waived by issuing the policy, in ignorance of the breach of 
the condition; the burden being on plaintiff to disclose the in- 
cumbrance. It could not have been waived except in writing. 
(5) The policy was avoided by false swearing by the insured.’ ” 

As to the complaint, it is asserted that “there is no allegation 
that at the time of the fire the property was contained in the 
described building or that the building was at said time ‘occupied 
only as stores and lodgings’”. To the effect that these allega- 
tions are material citation is made of Allen vs. Home Ins. Co., 
133 Cal. 29, 65 Pac. 138, and Arnold vs. American Ins. Co., 148 
Cal. 660, 84 Pac. 182. In the former it is said: “The principal 
contention under this head is that the complaint does not allege 
that the building at the time of the fire was occupied as a dwell- 
ing house. It was in the contract between the insurer and the 
insured that the premises were insured while occupied as a 
dwelling house. It was essential for plaintiff to prove that the 
fire occurred while the premises were occupied as such dwelling 
house. If it was essential to prove such fact, it was essential to 
allege it. * * * The allegation was not merely a condition 
precedent as referred to in section 457 of the Code of Civil Pro- 
cedure. It went to the very essence of plaintiff’s right to re- 
cover.” In the Arnold Case, supra, it is declared: ‘That the 
houses were occupied as dweiling houses at the time of the fires, 
and that the furniture was at such time contained in the speci- 
fied house were essential to any liability on the part of defendant, 
and therefore essential to the statement of a cause of action. 
Not being alleged, they must be taken as having no existence.” 
It is also rightly held that the defect is not cured by verdict and 
judgment since there was “an entire absence of both direct and 
implied allegation of a material fact.” 

But in the case before us the location and use of the property 
are at least fairly implied, and the complaint in that respect 
meets the demand of the policy that the insurance shall extend 
“to the following described property while located and contained 
as described herein, and not elsewhere, to wit: * * * All 
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while contained in the five story brick building, occupied only 
as stores and lodgings and situate Nos. 566-74 north side of 
Geary Street between Mason and Jones Streets, San Francisco”. 
Turning to the complaint, we find these allegations: “That on 
the 19th day of April, 1906, the said property was totally de- 
stroyed by fire, and plaintiff was thereby damaged in the sum 
of $15,000; that said property insured as aforesaid and described 
in said insurance policy consisted of household and kitchen furni- 
ture, etc., contained in the five story brick building occupied 
only as stores and lodgings, and situate Nos. 566-74 north side 
of Geary Street”, etc. The location and use, it is manifest, ap- 
pear as in the policy, but appellant refers the allegation to the 
time when the policy was issued, and not when the property was 
destroyed. This is, however, an unwarranted construction of 
the language used. At most it could only be said that the com- 
plaint is uncertain in this respect. But it is not even uncertain. 
The foregoing allegations mean simply this: “The property 
insured and described in the policy was destroyed by fire on the 
19th day of April, 1906. It consisted of household and kitchen 
furniture, etc. It was contained in the five story brick building 
which was occupied only as stores and lodgings and was situ- 
ated Nos. 566-74 north side of Geary Street’, etc. No one 
would have much difficulty in determining from the foregoing 
where the property was located at the time of the fire, or that it 
was used in conection with the said stores and lodgings. 
Appellant assails the finding of the court that “the payment of 
the premium was not made a condition precedent to defendant’s 
liability thereunder, and that the true consideration upon which 
the defendant executed and delivered the said policy to the said 
plaintiff was not the payment of the said $24 premium, but was 
plaintiff's promise to pay the said $24 to defendant on demand”. 
It is asserted that actual payment of the premium was made by 
the terms of the policy a condition precedent to its operation, 
and therefore to any recovery under it. In support of this po- 
sition the following is quoted from Bergson vs. Builders’ Ins. 
Co., 38 Cal. 541: ‘The principal, and perhaps the only, consid- 
eration moving from the insured, is the payment of the premium, 
and upon that the promise of indemnity rests. The policy in 
this case, which is in the usual form in that respect, states that 
the company in consideration of the premium therein mentioned 
insures the persons named against loss or damage by fire, etc. 
It is no answer to say that a credit was given to the assured for 
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the premium, at the time the policy was issued, for the payment 
of the premium is a condition precedent to the right to recover 
for a loss.” The proviston in the policy before us is: “In con- 
sideration of the stipulations herein contained, and of twenty- 
four dollars premium”, the defendant company insures, etc. 
There is no recital that the premium was paid, and it is admitted 
and found that it was not. The plaintiff testified that Mr. 
Quarre, her insurance broker, “sent me a letter from the insur- 
ance company aiter the fire, asking the payment of $24 premium 
on account of the insurance company. I went to the office ‘df 
the Northwestern National Insurance Company in Oakland, 
Mr. Pon and I, and they told me ‘Never mind’; they didn’t pay 
the premium. They will keep that on the $2,000. I was in Oak- 
land with my broker and asked one gentleman to pay the pre- 
mium because Mr. Quarre never asked me to pay the premium 
before, never sent me any bill. I was ready to pay, but no one 
sent me the bill before”. it further appears that on June 1, 1906, 
a bill for the premium was sent to the plaintiff by the defendant. 
The foregoing, although somewhat incomplete, is sufficient to 
support the conclusion that credit was given for the premium, 
and that after the loss the payment of said premium was waived, 
and it was agreed that it should be deducted from plaintiff's claim 
to the face value of the policy. There was no objection to the 
evidence tending to show the credit given or the waiver, but it is 
insisted that plaintiff must stand or fall upon the allegations of 
the complaint, that these show performance of the conditions of 
the policy which include payment, and it is argued that proof 
of waiver or nonpayment presents a fatal variance in the light 
of the Bergson Case, supra, and other authorities upholding the 
rule, as stated in 19 Cyc. 9238, that “plaintiff cannot, either gen- 
erally or specifically, allege performance of the conditions of the 
contract and support such allegations by proof of waiver”. But, 
as pointed out by respondent, the phrase “in consideration of 
twenty-four dollars premiums” involves a latent ambiguity. It 
is manifest that it may be construed as indicating payment or 
the promise of payment of the premium as the consideration. 
Hence it was proper for the court to consider the conduct of the 
parties as indicative of the understanding of this provision. 
“The contemporaneous and practical construction of a contract 
by the parties is strong evidence as to its meaning if its terms are 
equivocal.” Keith vs. Electrical Engineering Co., 186 Cal. 181, 
68 Pac. 599. If plaintiff had understood payment to be the con- 
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sideration and had intended to rely upon it, there would have 
been no such unconditional delivery of the policy without pre- 
payment. From this latter circumstance the court was justified 
in concluding that the defendant extended credit, as within com- 
mon knowledge is usually done in favor of responsible parties. 
To the aid of the court’s finding may be summoned, also, the 
rule of construction generally recognized and well established 
that “every indulgence not inconsistent with the plain meaning 
of the contract must be shown the assured”. It is the law, also, 
that, even though payment of the premium is expressly provided 
as the consideration, it is not a “condition precedent to the 
operation of the policy and to any recovery on it”. It is held in 
Farnum vs. Phoenix Ins. Co., 83 Cal. 246, 23 Pac. 869, 17 Am. 
St. Rep, 233, virtually overruling the Bergson Case, supra, as 
stated in the syllabus, that “An express provision in a policy of 
insurance that the company shall not be liable on the policy 
until the premium is actually paid is waived by the unconditional 
delivery of the policy to the assured as a completed and executed 
contract under an express or implied agreement that a credit 
shall be given for the premium, and the company is liable for a 
loss which may occur during the period of credit”. To the same 
effect are Griffith vs. Life Ins. Co., 101 Cal. 627, 36 Pac. 113, 40 
Am. St. Rep. 96, and Berliner vs. Travelers’ Ins. Co., 121 Cal. 
451, 53 Pac. 922. In the latter it is said: “It is also contended 
that evidence of a waiver of payment was not admissible under 
the complaint; that payment of the premium is alleged, and 
that, if the policy was delivered without payment, the facts show- 
ing that defendant was estopped from relying upon the failure to 
pay should have been alleged. It is true that payment is alleged, 
but it is also alleged that the insured performed all the condi- 
tions on his part, and defendant accepted performance thereof 
and delivered the policy. This was certainly sufficient as a 
pleading, and, the policy having been delivered, it is immaterial, 
so far as plantiff’s right to recover is concerned, whether the 
premium was paid or a credit given; the delivery of the policy 
as an executed contract being all that it was essential to allege 
or prove.” Thus is completely answered appellant’s contention 
as to the variance between the complaint and the findings and 
the authorities apparently to the contrary, cited from other 
states, do not declare the law as applicable here. 

Again, the issue as to payment was directly presented by the 
allegation of the answer “that said plaintiff did not at any time, 
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or at all, before the destruction of the property, pay or offer to 
pay to the defendant the said premium of $24 or any part or 
portion thereof, and said premium was wholly unpaid at the 
time when said property was destroyed by fire”. This is clearly 
a matter of defense. It is deemed denied and it could be met 
by prooi of payment or of any circumstance, such as waiver, ex- 
cusing payment. 

The next point made by appellant—somewhat more serious— 
is based upon the fact that the subject of the insurance was com- 
munity property and was in possession of plaintiff as executrix 
of the estate of her deceased husband, Charles M. Raulet, who 
died September 25, 1904. His will was admitted to probate on 
November 14, 1904. The plaintiff was the sole devisee and lega- 
tee under said will. At the time of the destruction of the prop- 
erty by fire there had been no distribution of any part of the 
estate. The time for creditors to present claims had expired. 
Thereafter, on the 8th day of January, 1907, all the property of 
the estate was duly distributed to plaintiff. It is claimed that 
the property at the time of the insurance and until distribution 
after the fire belonged to the estate of Charles M. Raulet, de- 
ceased, and therefore the case is brought within the provision 
of the policy that “this entire policy shall be void if the interest of 
the insured be other than unconditional and sole ownership”. 
Two cases are cited in support of the proposition that the es- 
tate has an insurable interest that is distinct from that of the 
heirs or devisees and that the latter cannot be said to be the 
sole and unconditional owners of the property before distribu- 
tion. In Horton vs. Jack, 37 Pac. 652, it appears that the prop- 
erty was community property, and the executrix was the widow 
of the deceased and his sole legatee. It was held that her taking 
of the estate property to pay a personal debt was a conversion— 
“a wasting of the estate which would constitute a devasta- 
vit”. It did not appear whether or not there were outstanding 
debts of the estate. In Overton vs. Ins. Co., 79 Mo. App. 1, as 
quoted by appellant: “It was stipulated in the policy that plain- 
tiff was the sole and unconditional owner in fee simple of the 
property. It was further stipulated that, if the interest of the 
assured in the property be not truly stated, the policy should be 
void, and that the policy was made and accepted subject to such 
stipulation. There was no written application for insurance, and 
nothing was said at the time of the verbal application by either 
party as to the title. The case shows and in fact concedes that 
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plaintiff was not the sole and unconditional owner. The prop- 
erty was owned by her husband prior to his death, and upon his 
death descended to his heirs and it had never been partitioned. 
In such state of facts there was clearly no right of recovery. 
To sustain the action would be, in the face of the provisions of 
the contract, without a semblance of excuse or reason in avoid- 
ance.” 

But those cases are not controlling here. There is a vast 
difference betwen the case where an executor as the sole heir or 
devisee converts the property during administration, and where 
he insures it as the sole and unconditional owner. It is the duty 
of the executor to hold the property to satisfy the claims of the 
creditors, and where he converts it the rights of the creditors 
are obviously prejudiced. But here the plaintiff was individually 
the owner of the property subject simply to her right and duty 
as executrix to hold temporary possession for the purposes of 
administration. As a matter of fact she had the only insurable 
interest and her title was never disturbed, as is conclusively 
shown by the decree of distribution afterward made. In the 
light of subsequent events, it is clear that, if it could be said that 
technically she was not the sole and unconditional owner of the 
property because of her right to its temporary possession as 
executrix, she had the insurable interest in it, and no one else 
had any title to it and defendant suffered no prejudice by her 
representation as to ownership. It is well established in this 
state that title to property vests in the heir or devisee from the 
moment of the death of the ancestor or testator. Brenham vs. 
Story, 39 Cal. 179; Bates vs. Howard, 105 Cal. 173, 38 Pac. 715; 
Estate of Packer, 125 Cal. 396, 58 Pac. 59, 73 Am. St. Rep. 58; 
Martinovich vs. Marsicano, 1387 Cal. 354, 70 Pac. 459; Civ. Code, 
§§ 1341, 1363, 1384, In that respect there is no difference under 
our law between personal and real property. © 

In Cooley’s Briefs on the Law of Insurance, p. 1369, it is 
stated that: “Insurance policies generally contain a clause re- 
citing that the policy shall be void if the insured’s interest is 
other than sole and unconditional, or entire, sole, and uncondi- 
tional ownership, and this is not expressed in the policy. * * * 
Its purpose is to prevent a party who has an undivided or con- 
tingent but insurable interest in property from appropriating to 
his own use the proceeds of the policy taken on the valuation of 
the entire and unconditional title, as if he were the sole owner, 
and to remove from him the temptation to perpetrate fraud 
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and crime. It therefore follows that the clause is in most cases 
held to refer to the character and quality of the title—to the 
actual and substantial ownership, rather than to the strictly 
legal title. In other words, the insured’s interest must be of 
such nature that he will sustain the whole loss if the property is 
destroyed.” In Miller vs. Alliance Ins. Co. of Boston (C. C.) 7 
Fed. 649, it is held that so long as the assured under claim of 
right had the exclusive use and enjoyment of the insured prop- 
erty without any assertion of an adverse right or interest in it by 
any other person he had the insurable interest under the sole 
and unconditional ownership clause. So here, the entire loss 
was sustained by plaintiff, and it seems to be a narrow view that 
would deieat the claim on the ground that within the contem- 
plation of the policy she was not “the sole and unconditional 
owner”, In Breedlove vs. Norwich, etc., Ins, Soc., 124 Cal. 169, 
56 Pac. 772, it is said: “Notwithstanding the fact, then, that 
plaintiff's interest in the property was not that of a sole and 
unconditional owner, nevertheless she did haye an insurable in- 
terest which will support her action.” However, the judgment in 
the Breedlove Case was upheld upon the ground of waiver by 
the insurance company. In Sharp vs. Scottish Union, etc., Co., 
136 Cal. 542, 69 Pac. 253, it is held, as stated in the syllabus, that: 
“Where there was no fraud, false swearing, concealment, or mis- 
representation by the applicant for a policy of fire insurance 
which made the loss payable to a mortgagee, and the policy was 
written by an agent of the company, who delivered it to a repre- 
resentative of the mortgagee, and a full premium was paid and 
retained by the insurance company without offer of rescission 
after knowledge of the facts, and the assured person had an in- 
surable interest in the property, though his wife was the owner 
of an undivided half interest therein, the policy may be enforced 
by the mortgagee, notwithstanding a clause that, if the interest 
of the insured be other than unconditional and sole ownership, 
the policy should be void.” While, of course, the case can be 
differentiated from this, as the facts are somewhat dissimilar, 
yet it involves a stricter construction of the policy against the 
insurance company than what is insisted upon here by the re- 
spondent. In the Sharp Case is cited with approval the follow- 
ing quotation from Manchester Assur. Co. vs. Abrams, 89 Fed. 
932, 82 C. C. A. 426: “Sound reason, as well as the weight of 
authority, inclines us to the view that when the assured has an 
insurable interest in the property, and in good faith applies for 
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insurance upon the same, and makes no actual misrepresentation 
or concealment of his interest therein, and the insurance com- 
pany refrains from making inquiry concerning his interest, and 
issues a policy to him, and accepts and retains his premium, the 
company must be presumed to have knowledge of the condi- 
tion of his title and to assure the property with such knowledge.” 

In the case at bar there was no actual nor constructive fraud, 
no intentional misrepresentations nor concealment, no inquiry 
on the part of the insurance company. The plaintiff was really 
vested with the title, the entire loss was sustained by her, and it 
cannot be held that the policy was void by virtue of the sole and 
unconditional ownership clause. The declaration of the court in 
the Missouri case cited by appellant must be read in the light of 
the facts. It seems that the plaintiff there “had at most a life in- 
terest in the property, as there were other heirs and she had but 
a dower right”. The case is therefore of little significance here, 
even granting that it was correctly decided. 

The question arising from the chattel mortgage is less free 
from difficulty. The provision in the policy as to that is: “This 
entire policy, unless otherwise provided by agreement indorsed 
hereon or added hereto, shall be void * * * if the subject of 
insurance be personal property and be or become incumbered 
with a chattel mortgage.” There is also the general provision 
that “this policy is made and accepted subject to the foregoing 
stipulations and conditions”, etc. There was in fact a chattel 
mortgage upon the property to secure the payment of the rent 
for the building, but the court found in relation thereto “that the 
said instrument executed by plaintiff and her husband to the 
said Aronson was not a chattel mortgage within the meaning of 
defendant’s policy; that at no time from the date said instru- 
ment was executed was there any rent overdue from the lessees 
above named; that at no time was said instrument considered 
by said plaintiff as a chattel mortgage; that when the plaintiff 
applied, through the said George Quarre, to defendant for in- 
surance on the said property, no inquiries were made by the said 
defendant as to whether or not the said property was encum- 
bered by a chattel mortgage, nor were any representations made 
by the said Quarre as plaintiff's agent, to the effect that the prop- 
erty was not so incumbered; that the provision in defendant’s 
policy relating to chattel mortgages was not a material part 
of said policy.” The conclusion is therefrom drawn that there 
was no violation of this provision of the policy, and “that said 
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defendant waived the last mentioned clause by its conduct when 
application was made therefor; and that defendant is estopped 
by its own acts from now setting up the said clause as a defense 
to plaintiff's claim in this action. * * *” We think, however, 
that under the circumstances it should be held that this provision 
in the policy was waived by the conduct of defendant. There 
was no written application for the insurance, and, as we have 
seen, no actual fraud and no intentional misrepresentation by 
plaintiff. She was ignorant of this provision in the policy, which 
was secured by her agent, and no inquiry was made by the com- 
pany as to the existence of any chattel mortgage. 

It must be presumed, ordinarily, that persons are familiar with 
the terms of written contracts to which they are parties, and in 
the absence of fraud they are justly bound by the provisions 
therein, but the rule should not be strictly applied to insurance 
policies. It is a matter almost of common knowledge that a very 
small percentage of policyholders are actually cognizant of the 
provisions of their policies and many of them are ignorant of 
the names of the companies issuing the said policies. The poli- 
cies are prepared by the experts of the companies, they are 
highly technical in their phraseology, they are complicated and 
voluminous—the one before us covering thirteen pages of the 
transcript—and in their numerous conditions and stipulations 
furnishing what sometimes may be veritable traps for the un- 
wary. The insured usually confides implicity in the agent secur- 
ing the insurance, and it is only just and equitable that the com- 
pany should be required to call specifically to the attention of 
the policyholder such provisions as the one before us. The 
courts, while zealous to uphold legal contracts, should not sacri- 
fice the spirit to the letter nor should they be slow to aid the 
conliding and innocent. The defendant should either have made 
inquiries in reference to the chattel mortgage, required a written 
application covering by question and answer all the material 
provisions of the policy, or have consulted the records in the 
recorder’s office where it would have been apprised of the in- 
cumbrance. Considering the nature of the contract and the re- 
lation of the parties, there should be no difficulty in reaching 
the conclusion that this provision was waived, and it therefore 
constitutes no bar to recovery. 

In Cooley’s Briefs on Insurance, p. 1896, it is said: “The 
authorities are far from being agreed as to the necessity of dis- 
closure, in the absence of inquiry, when the policy contains a 
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stipulation declaring it void if the property is incumbered, and 
not so represented to the insurer. It has, however, been held 
in numerous well considered cases that even if the policy con- 
tains a condition declaring it to be void if the interest of the in- 
sured be not fully stated, or if the property is incumbered and 
not so represented, or if the subject of insurance be personal 
property and be incumbered by a chattel mortgage, disclosure 
is not necessary, in the absence of inquiry.” And further: “That 
a disclosure of incumbrances is not necessary under a condition 
calling for a representation as to title or interest, if not abso- 
lute in fee simple, or sole and unconditional, seems to be sup- 
ported by the weight of authority.” In Wright vs. Fire Ins. 
Ass‘n., 12 Mont. 485, 31 Pac. 91,19 L. R. A. 211, the Supreme 
Court of Montana, discussing a similar provision, says: “Ac- 
cording to defendant’s position, only one condition of said con- 
tract of insurance was ever in force, and that was the clause 
providing that inasmuch as a portion of the property which de- 
fendant pretended to insure was mortgaged—a fact which ex- 
isted and had not been made a condition of the agreement as 
negotiated—the policy was entirely void ab initio. If this in- 
terpretation is the proper one to be upheld by the court, its re- 
sult is that plaintiff negotiated for insurance on her property, 
truly answering to all inquiries that were made concerning it. 
Defendant promised to place a risk upon it for a certain consid- 
eration, and received $105 from plaintiff for a paper which pro- 
vided that she had no insurance, and this result was not accord- 
ing to the negotiations, because no inquiry was made as to a 
mortgage. No mention was made that the company would not 
take a risk on mortgaged property. * * * It seems to us 
that it would be unjust to the insurer, as well as the assured, to 
put such a construction on the transaction. It would be imput- 
ing turpitude to the conduct of defendant which the transaction 
hardly warrants, when we consider the conduct of the parties 
at the time the insurance contract was made as shown by the 
evidence. It would be assuming that the defendant was in such 
case obtaining, or attempting to obtain, money of plaintiff, under 
unscrupulous business methods, which fall but little short of false 
pretense; for it is proper in considering the effect of defendant's 
negotiating insurance on property, and receiving consideration 
therefor, to assume that defendant’s managers and agents knew 
that mortgages, both of real and personal property, are lawful, 
and that not a few exist, as shown by the public records, and 
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further, that they are fully acquainted with the conditions of the 
policy proposed to be issued. * * * The situation further in- 
volves the misleading of the one pretended to be insured into 
the belief that the property in question was insured, when in 
fact it was not, and thus not only so contriving as to get pay for 
the risk without assuming it, but doing the more grievous wrong 
of leading the party honestly seeking and paying for insurance 
into suffering the entire loss of the things proposed to be in- 
sured in the transaction. * * * We hold that under the state 
of facts shown defendant by writing the insurance on said mer- 
chandise without inquiry as to the mortgage thereon did con- 
sent to take the risk on the goods under mortgage as effectually 
as if consent had been indorsed on the policy.” 

In German Mut. Ins. Co. vs. Niewedde, 11 Ind. App. 624, 39 
N. E. 534, it is held by the Appellate Court of Indiana that 
“where application for insurance is orally made, and there are no 
questions asked concerning incumbrances and the insured is un- 
aware that the existence of a mortgage was fatal to his insur- 
ance, the insurer will be deemed to have waived a provision for 
forieiture by reason of existing incumbrances. Relying upon 
appellant's failure to make any inquiry, appellee depends upon 
the policy as an indemnity in case of loss, but when the loss 
comes discovers that he had no insurance. If the law requires 
such a holding, then our province is but to declare it. The law, 
however, does not demand so inexorable adherence to the letter 
of the contract under all circumstances and all conditions. In 
quite a number of cases it has been adjudged that the failure of 
the company to inquire about, or call any attention to, some par- 
ticular fact, operates to relieve the insured from a forfeiture 
which would follow his omission to disclose it, under the strict 
wording of his policy, although the fact was one material to the 
risk, but not one unusual or extraordinary”; and it is further- 
more declared that in determining whether such a harsh and in- 
equitable forfeiture clause is to be deemed waived the courts 
have generally applied the same liberal rule in favor of the as- 
sured as governs in the construction of the contract itself. In 
Philadelphia Tool Co. vs. British American Assur. Co., 132 Pa. 
236, 19 Atl 77, 19 Am. St. Rep. 596, the Supreme Court of 
Pennsylvania treated the similar question of waiver of “the sole 
and unconditional ownership clause”, and it said: “The defense 
now taken is that the policy is partly upon real estate and partly 
on personal property, for which an entire premium was paid, and 
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that as the assured had no title to the land the policy is void as 
to it, and being void in part is void in whole, so that no money 
can now be had. This position rests on one of the almost innu- 
merable conditions, stipulations, and provisos which appear on 
the policy and which asserts that ‘if the assured is not the sole 
and unconditional owner of the property, or if the building stood 
on ground not owned in fee simple by the assured, or if the in- 
terest of the assured is not truly stated in the policy’, then the 
policy shall be void. Is this condition applicable to the case 
presented on this policy? <A policy of insurance, like any other 
contract, is to be read in the light of the circumstances that sur- 
round it. This policy was issued without any application or 
written request describing the interest of the assured in the 
building. No actual representation of any sort upon the sub- 
ject, oral or written, is alleged to have been made by or on be- 
half of the assured. We ought to assume that a policy written 
under such circumstances was written upon the knowledge of 
the representative of the insurer and intended to cover in good 
faith the interest which the insured had in the buildings. * * * 
We must also remember that this policy is to be interpreted 
most strongly against the company whose contract it is. Apply- 
ing these principles to the question now raised, we conclude that 
the policy written on within the knowledge of the insurer was 
made in view of the facts of the case, and was intended to cover 
such interest in the buildings as the insured had.” It is clear 
that the waiver of “the sole and unconditional ownership clause” 
there involved a wider departure from the letter of the policy 
than that of the chattel mortgage clause involves under the cir- 
cumstances disclosed here in view of the fact that nothing was 
overdue and the property insured was of greater value than the 
aggregate of the face of the policy and the sum secured by the 
mortgage. In line with the foregoing are decisions of the courts 
of Indiana, Kentucky, Montana, Nebraska, Oregon, Vermont, 
Virginia, and Washington. 

It is conceded by respondent that holdings to the contrary 
are to be found in the courts of District of Columbia, South 
Dakota, and Illinois. These latter may be “well considered 
cases”, as contended by appellant, but they are opposed to what 
we conceive to be the just and equitable doctrine and we think 
they should not be followed. 

As to the point made by appellant that the waiver could only 


be in writing as provided by the terms of the policy, the case of 
Vou. XXXIX.—48. 
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Farnum vs. Phoenix Ins. Co., supra, seems decisive. A large 
number of cases are therein cited, and the conclusion is reached 
that: “An insurance company cannot so limit its capacity to 
contract by general stipulations against waiver of conditions or 
that its contracts or waivers must be in writing that it cannot by 
its agents make an oral contract or oral waiver not forbidden by 
the statute of frauds. Whether or not any particular agent has 
the general power of the company to make an oral contract or 
oral waiver of a condition notwithstanding the provision in the 
policy requiring a writing is a question of fact.” And in Mackin- 
tosh vs. Agricultural Fire Ins. Co., 150 Cal. 440, 89 Pac. 102, 119 
Am. St. Rep. 234, it is held that “general agents authorized to is- 
sue and deliver new policies are regarded as having the same 
power to waive conditions and forfeitures as the companies them- 
selves. The limitations embodied in the stipulation do not pre- 
vent them from making new contracts; and waivers constituting 
a new contract upon sufficient consideration need not be evi- 
denced by writing nor indorsed upon the policy, if made by a 
general agent having power to make the contract, no matter 
what limitations or conditions may be expressed in the 
policy”. There is no evidence that the agent here was not 
a general agent. Indeed, there seems to have been no 
controversy in the court below as to his authority to 
bind the company. Iverson vs. Metropolitan Life Ins. 
Co., 151 Cal. 746, 91 Pac. 609, 18 L. R. A. (N. S.) 866, 
and Cayford vs. Metropolitan Life Ins. Co., 5 Cal. App. 715, 91 
Pac. 266, are not in conflict with the foregoing. In the former 
there was a written application made a part of the policy wherein 
the statements were warranted to be true. It was held that “the 
written answer of the insured as to whether he had ever had a 
specified disease is material to the risk assumed by the insurer 
and in the absence of any fraud on the part of the insurance com- 
pany, when the application made and signed by the insured pro- 
vided that only the officers of the home office had authority to 
determine whether a policy should issue on the application and 
that they acted on the written statenients, answers, warranties, 
and agreements contained in it in determining that matter, the 
soliciting agent of the company cannot be deemed to have either 
actual or ostensible authority to waive such breach of warranty”. 
In the Cayford Case the policy expressly provided that none of 
its terms could be modified nor any forfeiture waived or pre- 
miums in arrears received except by agreement in writing, 
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signed by either the president, vice-president, secretary, or actu- 
ary whose authority will not be delegated, and it was rightly 
held that a local collector had no such authority and could not 
waive any of the provisions of the policy. 

The contention of appellant that since plaintiff pleaded per- 
formance of her contract she cannot prove waiver is not main- 
tainable. The same principle is involved in reference to the chat- 
tel mortgage as to the payment of the premium. The declara- 
tion of the Supreme Court in Breedlove vs. Norwich, etc., Ins. 
Co., 124 Cal. 168, 56 Pac. 772, is in point here: “It was in- 
cumbent upon the plaintiff to ayer a performance of all condi- 
tions upon her part to be kept and performed. It was necessary 
for her then to plead performance of all promissory warranties, 
but it was not necessary for her to plead the truth of an affirma- 
tive warranty of title. Cowan vs. Phoenix Ins. Co., 78 Cal. 181 
[20 Pac. 408]. Still it was obligatory for plaintiff to show by 
her pleading that she had an insurable interest, and this she un- 
dertook to do by the averment touching her title. Defendant, 
however by a separate defense pleaded the warranty as to title 
and the falsity of it in avoidance of its liability. Since this new 
matter is taken as controverted under our laws of pleading, any 
defense to it by way of replication was open to plaintiff without 
pleading, and it was therefore permissible for her to show that 
there never had been such a warranty, and that it had been 
waived at the time of the delivery of the policy. That the war- 
ranty could be waived in the manner indicated is settled in this 
state.” Indeed, as stated in the Cowan Case, supra: “There is 
no necessity of averring performance by the insured of anything 
warranted to be true when the policy is issued, for the reason 
that there is nothing to be performed. When the assured has 
warranted a thing to exist or a representation to be true at a 
time when a policy becomes consummated as a contract, he has 
done all that he can do. * * * Clearly when nothing is re- 
quired to be performed by him, such an averment by him would 
be useless and without meaning; whereas, in the case of a 
promissory warranty, the assured has warranted that he will do 
something during the existence of the risk, the requisition ot 
averment of such stipulation and of its performance is required. 
As is said in 2 Wood on Insurance, p. 1136: ‘It can readily be 
determined of what matters performance should be averred by 
ascertaining what under the policy the assured has stipulated 
to do, and what he must do in order to recover, and he must 
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aver performance of all such conditions, as when he stipulates 
to erect a chimney, to keep a watchman, to put in a force pump, 
to keep water in certain quantities and in certain places or any 
other matter or thing which the insured has contracted to do.’” 
The allegation, therefore, that “said plaintiff has performed all of 
the conditions on her part to be performed as set forth or con- 
tained in the said contract or required to entitle her to recover 
thereon”, has reference to the promissory warranties, and does 
not present an issue as to the chattel mortgage. This issue is 
presented, however, by the answer, and, as we have seen, being 
deemed denied, to meet it it was proper for plaintiff to prove 
the equitable estoppel. In the case of Aronson vs. Frankfort 
Accident & Plate Glass Ins. Co., 9 Cal. App. 478, 99 Pac. 587, 
it is clear that a promissory warranty is involved as the alleged 
waiver referred to something to be done by the insured after the 
accident. It states the law correctly and is in harmony with 
what we have stated. The court was justified in finding that 
there was no false swearing in the proof of loss on the part of 
plaintiff. It is well settled that only willful misstatements in that 
regard will avoid the policy. West Coast L. Co. vs. State, etc., 
Co., 98 Cal. 502, 33 Pac. 258. 

We see no reason to hold that plaintiff did not act in perfect 
good faith or that she desired to take any advantage of defend- 
ant. 

The foregoing views are deemed decisive of the case and ren- 
der it unnecessary to consider any other alleged error. 

The judgment and order are affirmed. 

We concur: Henshaw, J.; Lorigan, J.; Shaw, J. 

We concur on the ground first discussed: Angellotti, J.; 
Sloss, J. 





Fire. ] Rake & Son vs. Century Fire Ins. Co. 


SUPREME COURT OF IOWA. 


A. A. RAKE & SON 
v8. 


CENTURY FIRE INS. CO.* 


APPLICATION FOR INSURANCE—CHANGE IN APPLICATION 
—EFFECT. 


Where an application for insurance was altered by the insurer after it 
had been signed by the insured and without his knowledge, and his 
attention was not called at any time to the change, and the policy 
was delivered with the statement that it was written in compliance 
with the application, the assurance was a waiver of any agreement 
that the insured would notify the insurer if.the policy was not right. 


{For other cases, see Insurance, Dec. Dig. § 141.] 


APPLICATION FOR INSURANCE—PRESUMPTIONS. 


The insured had a right to presume that the insurer would not change 
the application or issue a policy not in accordance therewith. 


[For other cases, see Insurance, Dec. Dig. § 141.] 


Appeal from District Court, Winnebago County; J. F. Clyde, 
Judge. 

Action in equity to reform a contract of insurance and for 
judgment thereon when so reformed. Decree for the plaintiff. 
The defendant appeals. Affirmed. 


READ & READ, for Appellant. 
Gorpon & BELSHEIM and Dunn & Carison, for Appellee. 


SHERWIN, J. 

In March, 1905, the defendant insured the plaintiff, a co- 
partnership, in the sum of $3,000 on its stock of general mer- 
chandise. The policy permitted concurrent insurance in the sum 
ot $3,000, and provided that the contract should be void if the 
insured procured other insurance not therein authorized. The 
plaintiff thereafter procured additional insurance for an amount 
in excess of $3,000 and at the time of the loss still carried same. 
The defendant refused to pay because of such additional insur- 
ance, and thereupon the plaintiff brought this suit in equity al- 
leging that the written application when signed by the plaintiff 
provided for other concurrent insurance without limit, and that, 
when the policy was delivered to plaintiff, the defendant’s agent 
~ % Decision rendered, March 14,1910. 125N.W.Rep.207... .. | 
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who made the delivery stated that it was written in conformity 
to the application. 

The application for this insurance was written and was signed 
by a member of the plaintiff firm, A. A. Rake. He testified that 
he and the agent talked about concurrent insurance, and that 
it was finally agreed that the blank in answer to question 27 
should be left unfilled, so that the application would read: 
“Other insurance concurrent herewith permitted.” The policy 
was written in the home office in Des Moines, and, when it was 
delivered to the plaintiff, there was attached to it what purported 
to be a copy of the application in which it was stated, “$3,000 
other insurance concurrent herewith, permitted”. There was 
also attached to the policy a policy form, or rider, which con- 
tained the same limitation. The agent who took the application 
and who prepared it for the plaintiff’s signature testified that 
concurrent insurance was discussed by him and Mr. Rake, and 
that it was agreed that it might be taken by the plaintiff. He 
said, however, that he could not remember the amount that was 
agreed upon or what, if anything, was said about it in the ap- 
plication. He was sure that he did not agree to unlimited con- 
current insurance. When the application reached the home of- 
fice in Des Moines, it did not meet the views of the defendant’s 
president, and he ordered it changed; and it was changed by 
inserting the figures “$3,000” just in front of the words, “Other 
insurance concurrent herewith, permitted”. Where these figures 
were inserted, an erasure was made of some word that had evi- 
dently been previously written in ink, but what it was the record 
does not show with any degree of certainty. The agent who 
took the application testified that he filled out and attached to 
the application, in the presence of Mr. Rake, a policy form which, 
“to the best of his recollection”, contained the statement, “$3,000 
other insurance concurrent herewith permitted”. Miss White, 
the defendant’s policy writer, testified that, “as she remembered 
it, the original*form that was attached to the application showed 
$3,000 other insurance”. She also said that she did not remem- 
ber what the answer to item 27 was, but that they always made 
the application agree with the written form on the application. 
Mr. Rake testified that no policy form or rider was attached to 
the application when he signed it, and that he did not see or 
know of any at that time. The policy form which it is claimed 
was attached to the application was destroyed in the defend- 
ant’s office in Des Moines and a purported copy thereof was 
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attached to the policy. The application was altered by the de- 
fendant after it had been signed by the plaintiff and without the 
plaintiff's knowledge or consent. Nor was the plaintiff's atten- 
tion at any time called to the fact that the defendant had as- 
sumed to change his application. On the contrary, the policy 
was delivered to the plaintiff with the statement that it was writ- 
ten in compliance with the application. If it be conceded that 
the defendant had the right to accept or reject the application 
and to submit a policy different from the one called for, which 
would require an acceptance to make a contract, it still remains 
true that, when it delivered the policy to the plaintiff, with the 
assurance that it was in accordance with the application, it is 
bound thereby. And such an assurance was a waiver of any 
agreement that the insured would notify the defendant if the 
policy was not right. The plaintiff clearly had the right to pre- 
sume that the defendant would not change the application or 
issue a policy not in accordance therewith. 

The judgment is affirmed. 

Affirmed. 


COURT OF APPEALS OF NEW YORK. 


COHEN 
v8. 


SUN INS. OFFICE.* 


ACTION ON FIRE POLICY—EVIDENCE. 


Where, in an action on a policy, it appeared that most of plaintiff's 
books of account had been destroyed by the fire which occurred in 
April, but he had preserved an inventory of stock on hand on Janu- 
ary Ist, and had obtained duplicate bills of purchases between that 
date and the time of the fire, it was error to refuse to permit him to 
refer to these documents and memorandums of sale and state the 
amount of goods he had on hand in January and approximate the 
amount he had on hand at the time of loss, the object being to es- 
tablish approximately the stock on hand at the time of loss by 
working from the inventory of January, by adding the purchases 
and deducting the amount of sales. 


[For other cases, see Insurance, Cent. Dig. § 1695; Dec. Dig. § 660.] 


ACTION ON FIRE POLICY—FRAUD—EVIDENCE. 


It was also error to refuse to allow plaintiff to state in what manner he , 
computed his loss, showing the amounts and value of the stock § & 


*% Decision rendered, March 15,1910. 91 N. E. Rep. 265. 


¢ 
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destroyed by fire to refute a defense of fraud based on proofs of 
loss submitted by plaintiff. 


7 other cases, see Insurance, Cent. Dig. §§ 1677-1685; Dec. Dig. § 
55-] 


Appeal from Supreme Court, Appellate Division, First De- 
partment. 

Action by Joseph C. Cohen against the Sun Insurance Office. 
From a judgment of the Appellate Division (128 App. Div. 925, 
112 N. Y. Supp. 1125) affirming a judgment on a verdict in de- 
fendant’s favor, plaintiff appeals. Reversed. 


JosEPH FIscHER, for Appellant. 
EpDGAR J. NATHAN, for Respondent. 


CULLEN, C. J. 

The action was brought to recover on a policy of fire insur- 
ance. The answer put in issue the amount of the loss, and 
charged that the same was fraudulently exaggerated with in- 
tent to deceive the defendant and to obtain from it a greater 
sum than was due under the policy. The plaintiff was a dealer 
in dental supplies, consisting of false teeth, gold, and numerous 
other articles. On the trial he testified that the most of his 
books of account were destroyed by the fire, which occurred 
April 25, 1905. He had, however, preserved in the safe an in- 
ventory of the stock on hand on January Ist of that year. He 
had obtained duplicate bills of his purchases between that date 
and the time of the fire. He had a memorandum of his sales 
during the months of January, February, and March and the 
sales ledger showing charged sales to the time of the fire. He 
testified that he could not remember the details of the stock 
lost by fire without refreshing his recollection, nor of the stock 
on hand on January 1st without similar aid. He was asked to 
refresh his recollection by looking at the stock book of January 
1st and state the items of goods then on hand. This was objected 
to, and the evidence excluded over plaintiff's exception. He was 
also asked to refresh his memory and state the total amount of 
his stock at that date, which was also excluded under exception. 
He was asked by the court whether he could approximate the 
quantities of the various items on hand at the time of the loss. 
He testified he was unable to do so because of their number; 
that the nearest date when he had the specific items of stock 
entered in his books was January Ist. The object of the ex- 
cluded evidence was to establish approximately the stock on 
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hand at the time of the fire by working from the inventory of 
January 1st as a basis, adding thereto purchases up to the time 
of the fire and deducting therefrom the amount of the sales. 
We think it was competent for the plaintiff to prove his loss in 
this manner. Ellsworth vs. At‘tna Ins. Co., 105 N. Y. 624, 11 
N. E. 355. Of course, the result so obtained would not be con- 
clusive, but its accuracy would be for the jury to determine. 
Proofs of loss had been submitted by the plaintiff to the defend- 
ant, and it was on the statements therein made that the defense 
of fraud was based. The plaintiff was asked on the trial to state 
in what manner he computed his loss showing the amounts and 
value of the stock destroyed by fire. This evidence was ex- 
cluded over the plaintiff’s exception. We think this ruling was 
also error. Even if the method of computation adopted by the 
plaintiff was wrong, the plaintiff was entitled to state what it 
was, because on the issue of fraud the fact that the method was 
erroneous did not necessarily establish that it was fraudulent, 
and the jury could not determine whether the plaintiff’s claim 
was made in good faith unless it heard how the claim was made 
up. While we are inclined to overlook errors in rulings on evi- 
dence, which probably do not affect the result of the trial, the 
errors pointed out in this case were vital in their character. 

The judgment should be reversed and new trial granted, costs 
to abide the event. 

Gray, Edward T. Bartlett, Vann, Haight, Werner, and His- 

cock, JJ., concur, 

Judgment reversed, etc. 


MESSENGER VS. GERMAN AMERICAN INS. CO.* 


(Supreme Court of Colorado.) 


CONSTRUCTION OF CONTRACT. 


An insurance contract must receive that construction which is most 
probable and natural under the circumstances, so as to attain the 
object which the parties to it_had in contemplation in making it. 


[For other cases, see Insurance, Cent. Dig. §§ 292, 295; Dec. Dig. § 146.] 





*% Decision rendered, March 7, 1910. 107 Pac. Rep. 643. 
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BURTON-LINGO CO. (FIRE ASS’N OF PHILADEL- 
PHIA, INTERVENER) VS. PATTON ET AL.* 


(Supreme Court of New Mexico.) 





PAYMENT TO ASSIGNEE OF POLICY—SUBROGATION. 
NX Payment by an insurance company of a fire loss to one who took an 
assignment of the policy as security for the payment of a mechanic’s 
lien on the property insured discharges the lien debt, and does not 
create an assignment of the creditor’s debt to the insurance com- 
pany; the policy having been taken out and paid for by the owner. 
a cases, see Insurance, Cent. Dig. §§ 1504-1511; Dec. Dig. § 





AVOIDING POLICY—FORECLOSURE OF MECHANIC'S LIEN. 


A fire policy provided that it should be void if “foreclosure proceedings 
be commenced or notice given of the sale of any property covered 
by this policy by virtue of any mortgage or trust deed”. Held, that 
the foreclosure of a mechanic’s lien will not render the policy void. 


[For other cases, see Insurance, Cent. Dig. §§ 815, 818; Dec. Dig. § 328.] 
% Decision rendered Feb. 28,1910. 107 Pac. Rep. 679. 


WETMORE VS. SCALF.* 


(Supreme Court of South Carolina.) 


















MUTUAL COMPANIES—RECEIVERS—ACTION. 


Where, in an action against a mutual fire insurance company, a receiver 
was appointed with directions to enforce assessments against the 
members of the company, and, where necessary, to bring them in 
as defendants to the original action, a proceeding by the receiver 
to enforce an assessment against a member, commenced by sum- 
mons and complaint entitled in the name of the receiver against the 
member, “in re” the title of the original action, was a part of the 
original action as affecting the question of the court’s jurisdiction 
over the member. 


{For other cases, see Insurance, Dec. Dig. § 71.] 






MUTUAL COMPANIES—RECEIVERS—ACTION. 

In an action against a mutual fire insurance company, in which a receiver 
is appointed, the court has jurisdiction over a member of the com- 
pany brought in as a party defendant by the receiver under order 
of the court, though the member resides, and the property to be 
subjected to a lien is situated, in another county.” 

[For other cases, see Insurance, Dec. Dig. § 71.] 


% Decision rendered, March 17,1910. 678. E. Rep. 298. 


Stephenson vs. Allison. 


STEPHENSON VS. ALLISON.* 
(Supreme Court of Alabama.) 


FIRE INSURANCE CONTRACT—WHEN COMPLETE. 


A contract of fire insurance is complete when its terms have been set- 
tled by the concurrent assent of the parties, and nothing remains 
to be done but to deliver the policy. 


[For other cases, see Insurance, Cent. Dig. § 219; Dec. Dig. § 136.] 


CONTRACT—DELIVERY OF POLICY. ‘s 


The general rule is that delivery of a policy to the agent is delivery to 
the insured, and is sufficient to put the insurance into effect, though 
the agent retains it in his own keeping. « 


[For other cases, see Insurance, Cent. Dig. § 220; Dec. Dig. 136.] 
% Decision rendered, Feb. 3,1910. 51 South. Rep. 622. 
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ELY VS. OAKLAND CIRCUIT JUDGE.* 
(Supreme Court of Michigan.) 


FIRE INSURANCE—MUTUAL COMPANIES—CASH PREMIUM 


POLICIES 


Where the charter of a mutual insurance company provided that all the 
cash premium business should be written at the full tariff rates 
adopted by the State Board of Underwriters, and the percentage of 
the tariff rate the company shall be netted, etc., that it might take 
cash premiums or notes, and that when notes were taken they 
should not be transferred and should not exceed five times the cash 
premium paid in one year, the corporation was authorized to issue 
policies on the cash premium plan. 


[For other cases, see Insurance, Dec. Dig. § 57.] 
Oe COMPANIES—CASH PREMIUM BASIS—ASSESS- 


Where a mutual fire insurance company was authorized to issue poli- 
cies On a cash premium basis, such policies containing a clause that 
they were subject to the conditions of the company’s charter and 
the act under which it was organized, as to liability of members to 
assessments for losses incurred, the holders were liable for assess- 
ments levied by the receiver of the company on insolvency; such 
holders being regarded as members of the company. 


[For other cases, see Insurance, Dec. Dig. § 71.] 
se hy COMPANIES—INSOLVENCY—UNEARNED PREMI- 


Where a mutual fire insurance company was authorize to issue cash 
premium policies which provided for cancellation and a retention 
of the pro rata premium, the unearned premiums on such policies, 
when the company passed into the hands of a receiver, were a part 
of its liabilities. 

[For other cases, see ale Dec. Dig. § 108.] 


% Decision rendered, March 21,1910. 125 N. W. Rep. 375. 
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eet COMPANIES—FARM POLICIES—AUTHORITY TO 
ISSUE. 


Since Comp. Laws, § 7285, expressly prohibits the issuance of insurance 
on farm property by mutual companies, policies issued in violation of 
such section were ultra vires and void for illegality, and on the 
company’s insolvency the holders were not entitled to allowance of 
claims for unearned premiums. 


[For other cases, see Insurance, Dec. Dig. § 198.] 


MUTUAL COMPANIES—INSOLVENCY—SET-OFF. 


Where cash premium policyholders in a mutual fire insurance company 
were liable to assessment on the company’s insolvency, they were 
entitled to offset the unearned premium on their policies. 


{For other cases, see Insurance, Dec. Dig. § 71.] 


—_————_—_$+@—_—__-— 


PRINGLE VS. SPRING GARDEN INS. CO.* 
(Supreme Judicial Court of Massachusetts. Suffolk.) 


CONDITIONS—BREACH. 


Where insured removed her property in violation of the policy provi- 
sion that it should be void if the property was removed without the 
written or printed assent of the insurer, except in case of the re- 
moval for preservation from fire, and there was no knowledge of 
such removal by any officer of the company authorized to assent 
thereto, it constituted a complete defense to an action on the policy. 


[For other cases, see Insurance, Cent. Dig. §§ 792, 793; Dec. Dig. § 327.] 
CONDITIONS—REMOVAL OF PROPERTY—CONSENT. 


That an insurance agent, without authority to consent to the removal of 
property, had transmitted plaintiff's policy to defendant’s general 
agents, who had such authority for their written or printed assent 
to previous removals, was unavailable to estop the insurer from 
relying on the fact that no such assent was procured for the removal 
in question, because of which defendant denied liability for loss. 


[For other cases, see Insurance, Cent. Dig. §§ 968-974; Dec. Dig. § 378.] 
*% Decision rendered, Feb. 23,1910. 91 .N. E. Rep. 209. 


~ = -09@ 


FLYNN VS. HANOVER FIRE INS. CO. OF NEW YORK.* 
(Supreme Court of New York, Appellate Term.) 


FIRE POLICY—PROTECTION OF PROPERTY AFTER LOSS. 

Plaintiff occupied a three-rf6om tenement containing personal property, 
insured for $1,000 by a policy providing that in case of loss the as- 
sured should protect the property from further damage and exhibit 
it as often as required to the insurer’s agent. Plaintiff's personal 
property was almost totally destroyed, though enough remained to 


* Decision rendered, March 10,1910. 121 N. Y. Sup. 621. 
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enable a judgment to be formed as to its character and value in its 
undamaged state. The firemen threw a considerable portion of the 
burned articles into the common yard of the building, where it re- 
mained for three weeks after the fire, during which time the insur- 
ance men called there twice; but when the appraisers called, a week 
or two thereafter, the apartments had been cleaned and closed and 
the débris removed by persons unknown, plaintiff having abandoned 
the apartment and*moved into a new one immediately after the fire. 
Held to show a substantial compliance with the policy; plaintiff not 
— required to keep the débris indefinitely for the insurer’s 
benefit. 


[For other cases, see Insurance, Dec. Dig. § 505.] 
Lehman, J., dissenting. 


————— og —_ — 


BEVER VS. HOME INS. CO. OF NEW YORK.* 
(Kansas City Court of Appeals. Missouri.) 


APPLICATION—MISSTATEMENT. 

Plaintiff's application for insurance warranted that he had never had a 
fire of incendiary origin. It was proved, however, that defendant’s 
agent who took the application knew that plaintiff had had such a 
fire, but himself wrote the application for plaintiff, including the 
answer to the question as to previous fires. Plaintiff at the time 
was without his glasses, and could not read the application. Held, 
that the application was the act of defendant’s agent, and that the 
misstatement was no bar to plaintiff’s right to recover on the policy. 

[For other cases, see Insurance, Cent. Dig. §§ 999-1015; Dec. Dig. § 
379.] 

*% Decision rendered, Feb. 21,1910. 125S W. Rep. 1184. 


—— $e @___—_—_—_- 


DAMMS VS. HUMBOLDT FIRE INS. CO.* 


(Supreme Court of Pennsylvania.) 
eT > CONDITIONS — ESTOPPEL— KNOWLEDGE OF 
SUR 


An insurance en knowing at the time of issuing a policy that one 
of the conditions therein is inconsistent with the facts is estopped 
from setting up a breach of condition, where the insured has been 
guilty of no fraud. 

[For other cases, see Insurance, Cent. Dig. §§ 1028-1031; Dec. Dig. § 
389.] : 


BREACH OF CONDITIONS — ESTOPPEL— KNOWLEDGE OF 
INSURER. 

Where insured submitted his deed to the property proposed to be in- 
sured to the manager of the company, who knew it was based on a 
tax title, the company cannot, after its destruction by fire, allege 
that the tax title was defective. 

[For other cases, see Insurance, Cent. Dig. §§ 1028-1031; Dec. Dig. § 
389. ] 


% Decision rendered, Jan. 3,1910. 75 Atl. Rep. 607. 
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McINTOSH ET AL. VS. NORTH STATE FIRE INS. CO.* 
(Supreme Court of North Carolina.) 


FIRE INSURANCE —OWNERSHIP OF PROPERTY—FEE-SIM- 
PLE OWNERSHIP. 


A fire policy provided that it should be void if insured’s interest was 
other than unconditional and sole ownership or the insured build- 
ing was on ground not owned by insured in fee simple. The land 
on which the insured property was descended to the two daughters 
of insured’s wife by a former marriage, she having a dower in- 
terest therein, and plaintiff after his marriage repaired the house 
insured on the land at his own expense. Held, that plaintiff had no 
legal or equitable estate in the land, so that the policy was void. 


[For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 282.] 
% Decision rendered, March 2, 1910. 678. E. Rep. 45. 





COHEN VS. NORTH RIVER INS. CO.* 
(City Court of New York, Special Term.) 


COMPLAINT—MAKING MORE DEFINITE AND CERTAIN. 


A complaint on a fire insurance policy alleged in one paragraph thereof 
that plaintiff was at all times willing to appoint a competent ap- 
praiser and to have an impartial appraisal of the loss, but defendant 
refused to have such appraisal, and insisted on compliance with un- 
usual conditions before it would enter into such appraisal, and there- 
fore waived the requirements of the policy as to the appraisal. 
Held, that defendant was entitled to have the complaint made more 
definite and certain, so as to show the acts constituting the waiver, 
in what manner the defendant refused to have such an appraisal, 
and the unusual conditions imposed. 


[For other cases, see Insurance, Cent. Dig. § 1606; Dec. Dig. § 634.] 
% Decision rendered, March, 1910. 121 N. Y. Sup. 1119. 
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EX PARTE PHGENIX INS. CO.—MAYFIELD ET AL. VS. 
SOUTHERN RY. CO., CAROLINA DIVISION.* 


(Supreme Court of South Carolina.) 


SUBROGATION OF INSURER. 


The owner of property destroyed by fire communicated by a locomo- 
tive sued the railroad for that part of her loss which had not been 
paid her by an insurance company, and thereafter the insurer filed 
a separate complaint against the railroad, setting up the right of 
subrogation to the insurance paid, and insurer then moved that it 
be permitted to join as a party plaintiff in the action by the owner 
and to allow its complaint to be made a part of the pleadings in 
that case. Held, that the motion was properly denied, as the proper 
course for insurer would have been to move for a dismissal of its 
own action or a consolidation of it with the action of the owner, 
and for such amendments to her complaints as would allege the 
facts upon which subrogation depended. 


[For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; Dec. 
Dig. § 606.] 
*% Decision rendered, March 7,1910. 67S. E. Rep. 134. 


IN RE BANKS..—PARRIS VS. CAROLINA MUT. 
FIRE INS. CO.* 


(Supreme Court of South Carolina.) 


MUTUAL COMPANY—INSOLVENCY—SET-OFF. 
Before a mutual insurance company was taken charge of by a receiver, 


intervener was credited with a partial loss, no part of which was 
ever paid to him in cash. Aiter the receiver was appointed, he 
levied an assessment against intervener’s policy of $25.74, and from 
the assets collected declared a dividend of 15 per cent. Held, that 
intervener was not entitled to have the assessment levied against 
him set off against his loss claim, and to have his dividend figured 
on the balance, but that the receiver properly deducted the assess- 
ment from the dividend and remitted the balance, under the rule 
that a policyholder of an insolvent insurance company cannot set 
off debts due, claims for losses, etc., against a receiver’s claim for 
assessment. 


{For other cases, see Insurance, Dec. Dig. § 71.] 
% Decision rendered, Feb. 22,1910. 678. E. Rep. 19. 
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by this policy and specified in parts 1 or 11, where the accidental 
injury results from voluntary exposure to unnecessary danger, 
or obvious risk of injury, * * * the amount payable shall be 
one-fourth of the amount which otherwise would be payable un- 
der this policy”, etc. There was a verdict for the entire amount 
of the policy as provided in case of death. 

Felix Deeg, the insured, was run over and killed by a train. 
There was evidence to show that he was an employee of the 
railway company, but at the time of this occurrence he was not 
engaged in his work, but was returning home on the train as a 
passenger. Before the train had reached the station where it 
was to stop, and while it was rounding a curve and going at the 
rate of about six miles per hour, approaching the station, Deeg, 
evidently meaning to get off the train at or about that point, 
went with his valise to the platform, which was vestibuled, raised _ 
the trapdoor, stepped down, shoved the door back, when he in 
some way fell, with the result that his body went under the 
wheels of the train and he was killed. 

The witness Cavender testified: “I saw the man through the 
window coming around, and then he came and opened the trap- 
door, and he had a valise across his shoulder, with a strap across 
his shoulder, and as he came down about middle ways of the 
steps, and something—I don’t know if something caught him, or 
what it was—snatched him back, and his feet slipped off from 
under him [indicating] and he fell. * * * He did not get 
down to the last step; he didn’t swing off. Something seemed 
to catch him. I don’t know what made him fall, if the handle, 
the brake handle or catch, or what caught the valise; the strap 
or something yanked him back, and his feet kinder slipped out 
from under him. He was not on the last step when this oc- 
curred.” “He lifted up the trapdoor, and stepped down, and 
after he lifted up the door, shoved the door back, and he 
slipped.” “I guess something snatched him back under the car. 
His valise might have snatched him back when he slipped, but 
I didn’t see it in that particular. I don’t know whether the strap 
of that valise was broken, but the valise was off him and was 
open after he fell, and away from the train. No, sir; I didn’t 
see him make any attempt to get off.” Mrs. Braehmer, who 
was also there, stated: “As the train was coming in, going to 
the depot, this party steps qn the platform, and I think he 
stepped onto the second step, and it seemed like his feet slipped, 


and he got tangled up some way. He tried to balance himself, 
Vou. XXXIX.—49. 





Insurance Law Journal Vol. 39. [ May, 1910. 


ACCIDENT. 


COURT OF CIVIL APPEALS OF TEXAS. 


CONTINENTAL CASUALTY CO. 
v8. 


DEEG.* 


ACCIDENT INSURANCE— ‘VOLUNTARY EXPOSURE”. 


“Voluntary exposure” to unnecessary danger or obvous risks, within 
the meaning of an accident policy, is a conscious or intentional ex- 
posure to a known risk, and not a mere inadvertent or accidental 
one. 


[For other cases, see Insurance, Cent. Dig. §§ 1180, 1181; Dec. Dig. § 
461.] 

[For other definitions, see Words and Phrases, vol. 8, pp. 7346-7350; 
vol. 8, p. 7830.] 


ACCIDENT INSURANCE—VOLUNTARY EXPOSURE— QUES- 
TION FOR JURY. 


In an action on an accident policy, evidence as to plaintiff’s voluntary 
exposure to unnecessary danger or obvious risks held to require a 
submission to the jury. 


[For other cases, see Insurance, Cent. Dig. § 1745; Dec. Dig. § 668.] 


ACCIDENT INSURANCE—VOLUNTARY EX POSURE—ALIGHT- 
ING FROM TRAIN. 


The fact that a railroad employee, traveling as a passenger, alights from 
a slowly moving train is not, as a matter of law, a voluntary ex- 
posure to danger within an accident policy, since the danger must 
have been one so logically attending the act that he must have been 
conscious of it. 


[For other cases, see Insurance, Cent. Dig. § 1745; Dec. Dig. § 668.] 


Appeal from District Court, Bexar County; J. L. Camp, 
Judge. 

Action by Mrs. Bertha Deeg against the Continental Casu- 
alty Company. From a judgment for the entire amount of the 
policy, defendant appeals. Affirmed. 


MANTON MAVERICK and ONION & HENRY, for Appellant. 
BERTRAND & ARNOLD and Jorn A. Lipscoms, for Appellee. 


JAMES, C. J. 
This is an action on an accident insurance policy. The policy 
provided, among other things: “In any of the losses covered 
~% Decision rendered, Jan. 26,1910. Rehearing denied, Feb. 23,1910. 125 8.W. Rep. 363. 
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and in some way he must have got tripped in his valise; he had 
a grip, a valise in his hand, when he was coming out to get off. 
No; I don’t think he had gotten down to the last step, he was 
very near on the second step. His feet slipped, or something, 
as far as I could see. He did not get down to the last step and 
swing off.” Thomas Perez stated what he saw: “The train 
makes a bend right there. He was getting out toward the Aus- 
tin Street side. He was out on the side away from the bend. 
That would throw him away from the train, and I think the mo- 
mentum in getting out would throw him away from the train. 
He ran a little distance, the suction of the train seemed to pull 
him under, something must have pulled him under the train. If 
left alone, he would not have gotten under there. Something 
unusual that caused him to get under the wheels, and under any 
general, usual circumstances he would not have done so.” Dun- 
ham, who had ten years’ service in railroading, stated that the 
end of the steps of a vestibuled passenger coach is about twenty- 
six inches from the ground, that this was within an inch or two 
of it, and the same distance from the rail, and “that the suction of 
the train wouldn’t amount to anything, not a thing, wouldn’t be 
considered by a railroad man a minute in going that fast. It 
would probably be sufficient to suck under a hat, but not a grip”. 
The evidence showed that deceased, while in the service as a 
fireman, had often been seen to get off the engine at about the 
same place. 

With this testimony in the record it would have been error to 
give defendant the peremptory instruction, the refusal of which 
is what is complained of by the first assignment. What is 
meant by the provision quoted in the beginning of this opinion 
is fully and satisfactorily explained, with the authorities relating 
thereto in the recent case of Whalen vs. Peerless Casualty Co. 
(N. 1.) 78 Atl. 642. Certainly if Deeg had not swung off or 
alighted from the train, the act of swinging off or alighting was 
not involved. The testimony above quoted, coming from the 
persons who appear to have been in a position to witness the 
event, if accepted by the jury, shows that Deeg from some acci- 
dental cause lost his balance before he could be said to have 
undertaken the act of getting off, and that this, an accident pure 
and simple, was what led to his death, and not any danger that 
lurked in the act of getting off the moving train, because such 
act had not been reached. And if it had been reached, and he 
had met his death as a result, it would not follow, as a matter of 
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law, that he voluntarily exposed himself to such danger. In 
order for this to be, the danger must have been one so logically 
attending the act that he must have been conscious of it. A 
train may be going so slow that no one would imagine danger 
in getting off, and, on the other hand, it may be going so fast 
that every one would realize the presence of danger in the act. 
This train was nearing the station, and was going at what seems 
to have been a low rate of speed, the deceased was an experi- 
enced railroad employee, in active service on and about trains, 
and whether or not to such a person there was danger at all in 
his getting off this train at that time and place, and the train 
going at that speed, would have been a question proper to sub- 
mit to the jury, and for better reason the question whether or 
not he was conscious of the danger of what happened; for, un- 
less it was sufficiently probable to present itself to him, he could 
not be said to have voluntarily exposed himself to it. But this 
discussion is unnecessary, as the jury had evidence before them 
to warrant them in finding that he did not step off the train at 
all, but by some accidental means lost his balance while on the 
second step of the platform, and slipped from the train by reason 
of that cause, and they could have found that from this cause, 
an unforeseen and casual one, and not from a “voluntary ex- 
posure to danger, or obvious risk of injury”, which can apply 
only to known or obvious dangers, the man met his death. The 
court correctly refused to give a peremptory instruction. 

The second assignment complains of the refusal of this 
charge: “You are further instructed that if you believe from 
the evidence that the deceased Felix Deeg, while a passenger 
upon the Galveston, Harrisburg & San Antonio Railway Com- 
pany on the morning of September 2, 1906, while said train was 
entering San Antonio, raised a trapdoor or platform, and 
opened the vestibule door and started down the steps of the car 
for the purpose of alighting therefrom, and you further believe 
that while so doing he fell and was killed thereby, and you fur- 
ther believe that such act on his part was unnecessary exposure 
to danger, or that the risk of injury was obvious, then your ver- 
dict should be for the defendant.” This charge was properly 
refused. Defendant would not have been entitled to a verdict 
simply if his act was found to be an unnecessary exposure to 
danger. This was not the contract. The provision for nonlia- 
bility, or rather for reduced liability, was a voluntary exposure 
to unnecessary danger. The word “voluntary” is important, 
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and was intended for something. To use language from the 
case above quoted: “It appears therefore that a voluntary ex- 
posure to unnecessary danger or obvious risk within the mean- 
ing of the policy is a conscious or intentional exposure to a 
known risk, and not a mere inadvertent or accidental one.” To 
have given the charge asked might have led the jury to find for 
defendant because he was upon the platform step when he fell, 
with more reference to the position he occupied than to what 
caused him to fall. In Travelers’ Ins. Co. vs. Randolph, 78 Fed. 
754, 24 C. C. A. 305, it was held that riding upon the platform of 
a car running sixteen miles an hour is not, as a matter of law, 
voluntary exposure to unnecessary danger within the meaning of 
an insurance policy. It would seem to us, however, that when 
a man chooses to occupy such a position on a rapidly moving 
train, the dangers that are incident to and evident in such a situ- 
ation, such as arise irom movements of the train attending its 
operation, would be unnecessary dangers voluntarily assumed. 
But be this as it may, dangers not to be expected from occupying 
such a position a person cannot be said to voluntarily expose 
himself to. There was nothing to suggest to Deeg that he might 
get caught or tangled while on the step in such manner as to 
throw him down, though it was unnecessary for him to be on 
the step at that time, and it was an unnecessary exposure. The 
charge was calculated to cause the jury to ignore the essential 
feature that he consciously or voluntarily exposed himself to the 
particular danger which overtook him. 

The court in the main charge stated: “If you find from the 
evidence that Felix Deeg’s death resulted from an accidental in- 
jury received by him; * * * and you further find that his 
death did not result from a voluntary exposure to unnecessary 
danger, nor result from an obvious risk of injury to himself, 
then you are instructed to return a verdict for plaintiff against 
defendant company for the full amount sued for less $30, due 
on the premium for said policy.” The fourth assignment of 
error complains of the giving a special charge asked by plaintiff, 
which appellant claims to have been a repetition of the above. 
There is a difference in the two instructions, and that the above 
paragraph in the main charge deals with the case generally, 
while the requested one has reference to the theory of Deeg 
being killed while attempting to alight from the steps. But there 
was in the main charge another paragraph charging the jury to 
find for defendant upon the theory of his being killed while in 
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the act of alighting. The special instruction complained of pre- 
sented the same theory conversely for plaintiff. We think no 
error was committed in this matter. 

The seventh assignment claims that the undisputed evidence 
shows that in attempting to get off a moving train Deeg sub- 
jected himself to unnecessary danger and obvious risk of injury 
within the meaning of the policy. We overrule this, and for rea- 
sons refer to the discussion already made. 

We overrule the fifth and sixth assignments of error, which 
complain of improper argument by plaintiff's counsel. The re- 
marks were: “The Continental Casualty Company has tendered 
into open court one-fourth of the policy of insurance sued on, 
less the sum of $30, due on the premium, and the purpose of this 
tender is to make the poor widow pay the costs of court.” Also 
this: “The Continental Casualty Company never pays its poli- 
cies without suit. The law books of the country are full of cases 
against the Continental Casualty Company.” ‘These utterances 
were objected to on each occasion, and the objections sustained, 
and the bills show that the court thereupon instructed the jury 
not to consider same, and counsel stated to the jury that he 
withdrew them, and asked them not to consider same. It is 
true, as stated by appellee, that neither of the bills states the 
objection that was made to said remarks, but from what is set 
forth in them the objection is fairly indicated, and could have 
been no other than that the language was improper argument. 
We do not overrule the assignment on this ground. On examin- 
ing the evidence, as we have had to do, it seems to us that it 
preponderates in favor of the verdict rendered, and we think it 
fairly appears that the jury were governed by the evidence, and 
not by said remarks. McLane vs. Paschal, 74 Tex. 27, 11 S. W. 
837. Besides, we have here the feature that the judge admon- 
ished the jury to not consider the remarks, and that counsel 
withdrew same, and we have held in similar situations that it 
might be presumed that the jury heeded the court’s instruction. 
Railway vs. Alleman, 115 S. W. 73. While this may not be the 
rule to apply in every case, we think the objectionable argument 


should not require the present judgment to be set aside. 
Affirmed. 


Note by the Editor of the Insurance Law Journal. 
If the insured had been an ordinary passenger and had voluntarily 
gone on the platform of a moving train, raised the trap door and opened 
the vestibule for the purpose of alighting, there would be strong ground 
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to hold as a matter of law that he was doing an act which every intelli- 
gent man would know was a violation of the rules of the company in 
removing the barriers placed for the protection of the passengers, and 
was voluntarily exposing himself to an unnecessary danger. Had the 
employee been on another road than his own, the same argument might 
be used. But here he was as an expert presumptively accustomed to do 
similar acts in the ordinary line of his duty, without thought of special 
danger and, while riding merely as a passenger, felt privileged through 
his connection with the company, to do what was forbidden to ordinary 
passengers. If the act was one which every employee regarded as haz- 
ardous, and only to be justified by his duty to the service, there can be 
little question that it was a voluntary exposure within the policy. But if 
their expert experience had justified its removal in their minds from the 
category of dangerous risks, and the relations of the insured to the 
road were such as entitled him to do what he did (especially in view of 
the fact that he was presumptively insured as such employee), it could 
hardly be said as a matter of law that the policy had been violated. 

Not only must the danger exist, but its character must be so obvious 
as to lead an ordinarily prudent man to avoid it Duncan vs. Acc. Ass’n, 
129 N. Y. 622; Travelers’ Prot. Ass’n vs. Small, 115 Ga. 455; Burkhard 
vs. Ins. Co., 102 Pa. 262. The knowledge and experience of the insured 
may be considered a legitimate element in determining the character of 
the danger. It would be a hazardous act for the ordinary landsman to 
go aloft with the sailor, with whom it is a familiar experience; or for 
one unfamiliar with railway occupations to do acts customary with the 
employees. In Mathes vs. Ass’n, 110 Iowa 222, it was held not an ob- 
vious danger for a painter accustomed to working at great heights to 
be using a rope sling, as had been his habit, in painting a building. As 
a general rule where the risk is connected with the ordinary occupation 
of the insured, and in the performance of his ordinary duties, it is not a 
voluntary exposure. Providence Life Ins. & Inv. Co. vs. Martin, 32 
Mo. 310; Cotto vs. Fid. & Cas. Co., 41 Fed. Rep. 506; Jamison vs. 
Casualty Co., 104 Mo. App. 306. 
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SUPREME COURT OF NEW YORK. 


APPELLATE TERM. 





DUNN 
vs. 


NEW AMSTERDAM CASUALTY CO.* 


LIFE INSURANCE—INTEREST OF BENEFICIARY—VESTED 
INTEREST. 


The beneficiary named in a life policy ordinarily has a vested interest 
therein from the time the contract is made, unless insured reserved 
the right to change beneficiaries. 


[For other cases, see Insurance, Cent. Dig. § 1470; Dec. Dig. § 586.] 


BENEFICIARY—VESTED INTEREST—CASUALTY INSURANCE 
—CHANGE OF BENEFICIARIES. 


The beneficiary under an insurance policy issued by a casualty com- 
pany doing business under Insurance Law (Consol. Laws, c. 28) 
art. 2, which does not provide for a change of beneficiaries without 
the beneficiary’s consent, has a vested interest in the policy, and 
not a mere inchoate right; the policy not permitting insured to 
change beneficiaries, and providing that on his death the indemnity 
shall be payable to the beneficiary named in the stub, unless he pre- 
deceases insured, when it shall be payable to the latter’s legal rep- 
resentative. 


[For other cases, see Insurance, Cent. Dig. § 1470; Dec. Dig. § 586.] 


ACTIONS BY LEGAL REPRESENTATIVES—BURDEN OF 
PROOF—DEATH OF BENEFICIARY—DEATH BEFORE IN- 
SURED. 

In an action by insured’s administrator upon a policy entitling insured’s 
legal representatives to recover thereon only where the beneficiary 
died before insured, the burden was upon plaintiff to prove an alle- 
—- of the complaint that the beneficiary named died before in- 
sured, 


[For other cases, see Insurance, Cent. Dig. § 1648; Dec. Dig. § 646.] 
[For other cases, see Death, Cent. Dig. § 7; Dec. Dig. § 5.] 


Appeal from City Court of New York, Special Term. 

Action by Harry Dunn, as administrator of Julia Dunn, de- 
ceased, against the New Amsterdam Casualty Company. From 
a judgment dismissing the complaint, and from an order denying 
a new trial, plaintiff appeals. Affirmed. 

See, also, 63 Misc. Rep. 225, 118 N. Y. Supp. 491. 


Argued before Seabury, Guy, and Whitney, JJ. 


Henry C. BuRNSTINE, for Appellant. 
CARL ScHURZ PETRASCH, for Respondent. 
% Decision rendered, March 10,1910. 121 N.Y. Sup. 686. 
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SEABURY, J. 

The determination of this appeal must turn upon the solution 
of the question whether under the terms of the policy the bene- 
ficiary had a vested interest, or whether she had a mere expect- 
ancy. If the beneficiary had a vested interest, then Southwell vs. 
Gray, 35 Misc. Rep. 740, 72 N. Y. Supp. 342 and the authorities 
therein cited, have no application to this case. The policy upon 
which the action is brought contaizs no provision permitting 
the assured to change the beneticviary. The defendant is an in- 
surance corporation conducting business under article 2 of the 
insurance law (Consci. Laws, c. 28). It is significant that there 
is no provision contained in article 2 of the insurance law similar 
to section 211 of article 6 of the insurance law, which relates to 
the conduct of life or casualty insurance corporations upon the 
co-operative or assessment plan, which permits a change of the 
payee or beneficiary without his or her consent. 

The rule is well established that the beneficiary designated in 
the ordinary life insurance policy has a vested interest from the 
time the contract of insurance is made, in the absence of the in- 
sured reserving the right to change the beneficiary. Bank vs. 
Hume, 128 U. S. 195, 9 Sup. Ct. 41, 32 L. Ed. 370; Garner vs. 
Germania Life Ins. Co., 110 N. Y. 266, 18 N. E. 180,1 L. R.A. 
256; Fowler vs. Butterfly, 78 N. Y. 68, 34 Am. Rep. 507; Stilwell 
vs. Mutual Life Ins. Co., 72 N. Y. 385; Sangunnitto vs. Goldey, 
88 App. Div. 78, 84 N. Y. Supp. 989; Geoffroy vs. Gilbert, 5 
App. Div. 98, 38 N. Y. Supp. 648; Ruppert vs. Union Mutual 
Life Ins. Co., 7 Rob. 155; Sterrit vs. Lee, 24 Misc. Rep. 324, 52 
N. Y. Supp. 1132. In Bank vs. Hume, supra, Chief Justice Ful- 
ler stated the rule in the following language :— 

“Tt is, indeed, the general rule that a policy, and the money to 
become due under it, belong, the moment it is issued, to the 
person or persons named in it as the beneficiary or beneficiaries, 
and that there is no power in the person procuring the insurance 
by any act of his, by deed or by will, transfer to any other person 
the interest of the person named.” 

An entirely different question would be presented if the policy 
had been issued by a mutual benefit association, or if the right 
to change the beneficiary had been reserved in the policy, or if 
the rules of the insurer or the statutes of the state, which became 
a part of the contract, gave such a right of change to the insured. 
The distinction between these two classes of cases is recognized 
in many cases in this state. Luhrs vs. Supreme Lodge, Knights 
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and Ladies of Honor, 54 Hun, 636, 7 N. Y. Supp. 487; Sabin 
vs. Grand Lodge of A. O. U. W. of N. Y., 55 Hun, 603, 8 N. Y. 
Supp. 185; Steinhausen vs. Preferred Mutual Accident Ass’n, 
59 Hun, 336, 138 N. Y. Supp. 36. I can find no justification for 
holding that this case does not come within the general rule. 
Under this general rule the beneficiary had a vested interest, 
and not a mere expectancy or inchoate right. Under the terms 
of the policy the legal representatives of the insured were enti- 
tled to recover only “in the event of the prior death of such bene- 
ficiary”. 

The complaint upon which the action is brought alleged that 
the beneficiary named in the stub attached to the policy of insur- 
ance died prior to the time of the death of the said insured. 
Under the terms of the policy and the allegations of the com- 
plaint, it was necessary, in order to enable the plaintiff to re- 
cover, that this allegation should be proved. The picof showed 
merely that the insured and the beneficiary died in a common 
disaster. No presumption exists as to who survived the other. 
The civil law recognizes certain rules in respect to age, sex, 
and physical condition by which survivorship may be deter- 
mined; but the common law indulges in no presumption on the 
subject. “It will not raise a presumption by balancing proba- 
bilities, either that there was a survivor, or who it was.” Newell 
vs. Nichols, 75 N. Y. 78, 89, 31 Am. Rep. 424. 

The question as to whether the beneficiary survive the insured 
was one as to which there was no evidence, and as to which the 
law permitted no inference to be drawn. The total absence of 
evidence on the subject necessarily made it impossible for the 
plaintiff to prevail in this action. 


Judgment affirmed, with costs. 


Guy, J. (concurring). 

The action is brought by the administrator of the assured to 
recover $1,000 on a policy of accident insurance issued by de- 
fendant company to one Julia Dunn, in which policy Mary Ha- 
genbucher was named as beneficiary of the indemnity for loss of 
life on the part of the assured. The policy, after providing for 
payments of various sums for injuries not involving loss of life, 
reads as follows :— 


“The indemnity for loss of life shall be payable to the benefi- 
ciary named in the stub attached hereto, or in the event of the 
prior death of such beneficiary, or in the event that no benefi- 
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ciary is named in the said stub as herein provided, then to the 
legal representatives of the assured.” 

The facts of the case are not disputed. It is conceded that the 
assured and the beneficiary perished in June, 1904, in the burn- 
ing of the steamboat General Slocum, and there is no evidence 
of survivorship. The court below held, in dismissing the com- 
plaint, that the burden was upon the plaintiff to prove that the 
intestate survived the beneficiary, and that in the absence of such 
proof the plaintiff could not recover. 

The appellant contends, however, that it is evident, from the 
reading of the contract as an entirety, which is upon a printed 
form furnished by defendant, that the parties to the contract 
did not have in contemplation the simultaneous death of the 
assured and the beneficiary; that the sole intent and purpose of 
the clause as to life indemnity was to provide for the payment of 
the life indemnity to the beneficiary, should she be living and 
capable of receiving the same at the time of the death of the 
assured. In support of this contention the appellant cites vari- 
ous authorities on the construcion of wills, which, however, do 
not seem to be applicable to the question involved in this con} 
troversy. This is not a question of the intent of a single party 
signing an instrument, but of the intent of both parties to a 
written instrument, as embodied in the language of the instru- 
ment is not ambiguous, but clear and explicit, in its provision 
that, in the event of the death of the assured, “indemnity for 
loss of life shall be payable to the beneficiary named in the stub”, 
with the further provision that, if no beneficiary is named, or 
“in the event of the prior death of such beneficiary”, it shall be 
payable to the legal representatives of the assured. 

There can be no question that this created a vested interest in 
the beneficiary upon the issuing of the policy, which vested in- 
terest would be divested by the happening of the death of the 
beneficiary prior to the death of the assured. “The alternative 
beneficiary is not entitled to the fund until the vested right of 
the primary beneficiary has been divested.” The primary bene- 
ficiary is not “called upon, in the first place, to prove a negative. 
* * * The burden of proof is therefore clearly and logically 
upon the alternative beneficiary to show a divestiture”. U. S. 
Casualty Co. vs. Kacer, 169 Mo. 301, 69 S. W. 370, 58 L. R. A. 
436, 92 Am. St. Rep. 641. The various authorities cited by the 
appellant in contravention of this rule appears to relate to poli- 
cies of insurance wherein the assured reserved the right to 
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change the beneficiary, in which case there would clearly be no 
vesting of rights under the contract in the beneficiary; but no 
such provision is contained in the policy involved in this action. 

For the reason above stated, the judgment should be affirmed. 


WHITNEY, J. (dissenting). 

The clause to be construed is conceded to be what by in- 
trinsic evidence it appears to be, namely, a part of the defendant’s 
printed form. Hence the special environment of the deceased 
ladies would be immaterial to the decision of the case, even if 
the record showed it. Whatever the clause means in this policy, 
it means in all the policies written upon the same form. By the 
same reasoning the will cases relied upon by appellant are not 
analogous. In each the special environment in the testator is 
one of the controlling elements of the decision. I agree entirely 
with Justice Guy in excluding them from consideration. 

But it is evident that the construction given in his opinion, 
although consonant with the more obvious construction of the 
policy, is contrary to its intent, or rather, perhaps, to what the 
' parties would have intended, if it had occurred to them to have 
any intent about it. It was intended that the money should go 
to the assured, or to her legal representatives, or to the bene- 
ficiary, but in no case to the legal representatives of the bene- 
ficiary. If a married couple should die together in such a 
catastrophe, without children, but each leaving a mother, no- 
body would suppose that either would prefer that his or her in- 
surance should go to his or her mother-in-law; nor would an 
insurance company, desirous of putting out a popular form of 
policy, put one out which would lead to such a result. Hence I 
think that we may safely assume that by the true intent of the 
policy the money should go to the husband of the deceased, and 
not to whoever may be the legal representatives of the other 
lady. If such a result can be reached by any tenable construc- 
tion of the words of the policy, that construction should be 
adopted. I think that it can be done. The money is to “be 
payable to the beneficiary; * * * in the event of the prior 
death of such beneficiary, * * * then to the legal represen- 
tatives of the assured”. The policy was not payable until after 
the death of the assured. The death of the beneficiary was prior 
to the date of payability. The result reached is in accord with 
the dictum of Chase, J., in St. John vs. Andrews Institute, 191 
N. Y. 254, 275, 88 N. E. 981, and with the decision in Paden vs. 





786 Insurance Law Journal Vol. 39. [ May, 1910. 


Briscoe, 81 Tex. 568, Fuller vs. Linzee, 185 Mass. 468, and other 
cases cited by him from the Reports of other states. He also 
approves the Special Term decision of Kenefick, J., in Southwell 
vs. Gray, 35 Misc. Rep. 740, 745, 746, 72 N. Y. Supp. 342, which 
disapproves the cases relied upon by respondent here (Cowman 
vs. Rogers, 73 Md. 403, 21 Atl. 64, 10 L. R. A. 550; United 
States Casualty Co. vs. Kacer, 169 Mo. 301, 69 S. W. 370, 58 L. 
R. A, 436, 92 Am. St. Rep. 641). 

The construction thus given to this policy is in accord with the 
general rules as to construction of contracts. 2 Kent, 554, 
quoted in Genet vs. Delaware & Hudson Canal Co., 163, N. Y. 
173, 179, 57 N. E. 297; Jackson vs. Topping, 1 Wend, 388, 396, 
19 Am. Dec. 515. The policy restricted its benefits to one “actu- 
ally riding as a passenger in a place regularly provided for the 
transportation of passengers within a * * * steamboat 
* * * provided by a common carrier for passenger service 
only”. ‘The steamboat company is a common carrier. True, 
this steamboat was specially chartered by an excursion party; 
but it was regularly provided for the transportation of passen- 
gers. It was not a freight boat, and it was regularly in the busi- 
ness of taking similar parties to either of two specified pleasure 
resorts. 

For these reasons, I dissent from the conclusion to which the 
court has come. 


HURD VS. NORTHERN ACCIDENT CO.* 
(Supreme Court of Michigan.) 


ACCIDENT INSURANCE—CAUSE OF DEATH—QUESTION 
FOR JURY. 


Where, in an action on an accident policy, the evidence was conflicting 
as to whether insured’s death was due to an accident, that ques- 
tion was properly submitted to the jury. 


[For other cases, see Insurance, Cent. Dig. § 1745; Dec. Dig. § 668.] 
*% Decision rendered, March 19,1910. 125 N. W. Rep. 414. 
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FIDELITY & CASUALTY CO. OF NEW YORK VS. 
COOPER ET AL.* 


(Court of Appeals of Kentucky.) 


ACCIDENT POLICY—PROOF OF DEATH—WAIVER. 


Where an accident policy did not require proofs of death to be sworn 
to, and the resident agent who procured the policy informed plain- 
tiffs that the proofs furnished were all that were necessary, the in- 
surer could not dispute the claim because sworn proofs were not 
furnished, under the rule that the agent who takes the application, 
and is the only person with whom the parties deal, has authority to 
waive verification of the proofs. 

[For i. cases, see Insurance, Cent. Dig. §§ 1374-1377; Dec. Dig. § 
550. 


PROOFS OF DEATH — VERIFICATION —DENIAL OF LIA- 
BILITY. 


Where an accident insurance company investigated a claim on unveri- 
fied proofs of death and denied liability, the beneficiaries were not 
required to furnish other or further proofs. 

[For _ cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. § 
559. 


ACCIDENT POLICY—CONSTRUCTION—PROXIMATE CAUSE 
OF DEATH. 


A provision in an accident policy that insurer is not liable unless the 
accident results in death directly independently and exclusively of 
all other causes, does not relieve the company from liability for a 
death because of the use of intoxicating liquors by insured render- 
ing him less able to withstand discase, unless the proof warrants a 
conclusion that the abnormal condition contributed to the disease; 
the clause being inapplicable where the accident is the direct, 
natural, and proximate cause of the death. 


[For other cases, see Insurance, Dec. Dig. § 466.] 
% Decision rendered, March 15,1910. 1268S. W. Rep. 111. 


METROPOLITAN CASUALTY INS. CO. VS. McAULEY.* 
(Supreme Court of Georgia.) 


ACTION ON POLICY—PROOF OF DEATH. 


While affirmative written proof of the death of the insured was re- 
quired by the terms of the policy to be furnished “on and in con- 
formity with blanks supplied by the company”, the court did not 
err in admitting written proof of death offered by the plaintiff, 
though not on forms supplied by the company, it appearing that the 
forms supplied by the company“contained affirmative statements 
which the plaintiff could not make, and which, if made, would have 


% Decision rendered, Feb. 16,1 910. 678. E. Rep. 393. Syllabus by the Court. 
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been mere conclusions from the facts and circumstances actually 
stated, that the written proof of death offered in evidence was in 
substance a compliance with the requirement, and the forms fur- 
nished did not contain space sufficient to allow the written answers 
to questions propounded. 


[For other cases, see Insurance, Dec. Dig. § 543.] 


PROOF OF DEATH — NECESSITY FOR STRICT COMPLIANCE 
WITH POLICY. 

Where a brief delay in supplying proofs of the death of the insured in a 
policy of accident insurance is attributable, not to the laches of 
the beneficiary, but to a failure of the insurance company to furnish 
with reasonable promptness the blank upon which the proof was 
made out, the beneficiary will not be held to a strict and literal 
compliance with the policy stipulation relative to the time within 
which final proofs of death should be submitted. 


[For other cases, see Insurance, Dec. Dig. § 5309.] 


HILMER VS. WESTERN TRAVELERS’ ACCIDENT 
ASS’N. (No. 15,819.)* 
(Supreme Court of Nebraska.) 


ACCIDENT POLICY—NOTICE OF ACCIDENT. 


Where a person is accidentally injured so as to render him unconscious 
and thereafter clouds his mind so that he cannot, within the time 
limited in an accident insurance policy, intelligently give notice to 
the insurer of such accident, he will be excused from giving the no- 
tice while so disabled. 


[For other cases, see Insurance, Cent. Dig. § 1334; Dec. Dig. § 530.] 


ACCIDENT POLICY—NOTICE OF ACCIDENT. 


And if, while the policyholder is thus incapacitated, a third person gives 
the insurer notice at its offices of the accident and the insurer acts 
thereon, it will be held to have received notice of the accident. 


[For other cases, see Insurance, Cent. Dig. § 1324; Dec. Dig. § 537.] 
CONTRACT—CONSTRUCTION. 


Where an insurance contract is susceptible of two constructions, one of 
which will work a jorfeiture and the other will not, that construc- 
tion should be adopted which will prevent the forfeiture. 


[For other cases, see Insurance, Cent. Dig. §§ 292, 205; Dec. Dig. § 146.] 
% Decision rendered, March 10,1910. 125 N. W.Rep. 535. Syllabus by the Court. 





Gardner vs. United Surety Co. 


GARDNER VS. UNITED SURETY CO.* 


(Supreme Court of Minnesota.) 


ACTION ON POLICY—PRESUMPTION—BURDEN OF PROOF. 

An accident policy, fully signed, dated June 30, 1908, was found in the 
safe and with other papers of the insured after his death, August 
24th. Held to create a prima facie presumption that the policy con- 
tract was fully executed, and an instruction to the jury that under 
section 4730, Rev. Laws 1905, the burden was upon the defendant to 
disprove by a preponderance of evidence the full execution of the 
contract was, at least, not prejudicial error. 

[For other cases, see Insurance, Cent Dig. §§ 1645-1668; Dec. Dig. § 
646. ] 


ACCIDENT INSURANCE—“ACCIDENTAL”. 

When an injury is caused by means insured against, and the medical 
treatment administered is rendered necessary and proper by the 
nature of the injury, the death of the insured, if caused solely by 
the injury and the subsequent medical treatment, is “accidental”, 
within the meaning of a policy insuring against death caused by 
“external, violent, and accidental means”. 

[For other cases, see Insurance, Cent. Dig §§ 1166-1169; Dec. Dig. § 
455-] 

[For other definitions, see Words and Phrases, vol. 1, pp. 72, 73.] 


% Decision rendered, March 11,1910. 125 N. W. Rep. 264. Syllabus by the Court. 


BONEWELL VS. NORTH AMERICAN ACCIDENT 
INS. CO.* 
(Supreme Court of Michigan.) 


MISSTATEMENTS BY AGENT—WARRANTY OF ASSURED. 

Where agents procuring accident insurance were only authorized to 
receive applications and forward them to the home office, and had 
no authority to issue policies which provided that statements con- 
tained therein as to other insurance applications, etc., were warranted 
to be true, the fact that, on their advice, plaintiff falsely stated that 
he had not been rejected by any other insurance company, and had 
never received indemnity for any accident, did not relieve him from 
the effect of the breach of warranty. 


[For other cases, see Insurance, Cent. Dig. §§$ 999-1015; Dec. Dig. § 379.] 


APPLICATION—WARRANTIES—MATERIALITY. 

An insurance company may make the truthfulness of representations 
as to whether the applicant has ever been previously declined for 
insurance, and whether he has previously received indemnity, war- 
ranties, whether they are material or not. 

[For other cases see Insurance, Cent. Dig. §§ 558, 550, 562-566; Dec. 
Dig. § 264.] 


% Decision rendered, March 5,1910. 125 N. W. Rep. 59. 
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DRUM VS. PHILADELPHIA CASUALTY CO.* 
(Supreme Court of New York, Appellate Term.) 


ACCIDENT INSURANCE—ACTION BY ASSIGNEE ON POLICY. 


A provision in an accident policy, forbidding action against the com- 
pany as to any loss or expense thereunder unless brought by insured 
himself, is binding, and suit by an assignee must fail. 


[For other cases, see Insurance, Dec. Dig. § 624.] 
% Decision rendered, Feb. 24,1910. 121 N. Y. Sup. 332. 





Marine.] Robinson vs. Ins. Co. of North America. 


HEALTH—SURET Y—BURGLARY—MARINE—MISCELLANEOUS. 


COURT OF APPEALS OF NEW YORK. 


~ 


ROBINSON 
vs. 


INSURANCE CO. OF NORTH AMERICA.* 


MARINE INSURANCE—CONTRACT—CONSTRUCTION. 


A policy insuring a yacht for a year from July 3d, which stipulates that 
the vessel shall be laid up from November Ist to May Ist, con- 
tinues in force during the period the vessel is laid up, and the de- 
struction of the yacht by fire on the dock to which the vessel has 
been fastened is a risk covered by the policy. 


[For other cases, see Insurance, Cent. Dig. § 1094; Dec. Dig. § 405.] 


MARINE INSURANCE—STIPULATIONS—WAIVER. 


Whether the insurer under a policy covering a yacht and stipulating 
that the vessel should be laid up between designated dates waived 
a breach by insured during that period by attempting to sail the 
vessel to a safe harbor held a question of fact. 


[For other cases, see Insurance, Cent. Dig. § 1743; Dec. Dig. § 668.] 


Appeal from Supreme Court, Appellate Division, Second De- 
partment. 

Action by Edgar Robinson against the Insurance Company 
of North America. From an order of the Appellate Division 
(129 App. Div. 1, 113 N. Y. Supp. 105), reversing a judgment 
for plaintiff and granting a new trial, plaintiff appeals. Order 
of Appellate Division reversed, and judgment for plaintiff af- 
firmed. 

See, also, 133 App. Div. 931, 118 N. Y. Supp. 138. 


ARNOLD C. WEIL, for Appellant. 
Wiiu1AM Harrison, for Respondent. 


HAIGHT, J. 

This action was brought to recover damages suffered by the 
plaintiff by reason of the partial burning of his yacht Ilderan on 
the 12th day of December, 1906, off Duck Island, while navi- 
gating the waters of Long Island Sound on a trip from New 
Suffolk on Peconic Bay to Bay Ridge in New York Harbor. 

The action was based upon a policy of insurance issued by 
the defendant, by which the defendant undertook to insure the 


% Decision rendered, March 15,1910. 91 N. E. Rep. 373. 
VoL, XXXIX.—50. 
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yacht Ilderan from the 3d day of July, 1906, until the 3d day of 
July, 1907, which contained a warranty by the assured “that the 
within named vessel shall be laid up and out of commission from 
November Ist at noon until May 1st at noon, during the cur- 
rency of this policy”. The complaint alleged compliance on the 
part of the plaintiff with the provision of the policy; and, sec- 
ond, that, if a breach pf the conditions had been made, it was 
waived by the defendant. The answer denied performance on 
the part of the plaintiff, and also denied waiver of the condition 
embraced in the warranty. At the conclusion of the trial the 
court submitted both questions to the jury. The verdict was in 
favor of the plaintiff, and the order of the Appellate Division 
recites that the reversal was upon the law only, that the facts 
had been examined, and no error found therein. Under this 
provision of the order we are compelled to assume that the facts 
sustain the verdict, and that the reversal was based upon some 
error of law occurring upon the trial. Two opinions were writ- 
ten in the Appellate Division favoring a reversal of the judg- 
ment. In the first opinion (129 App. Div. 1, 1138 N. Y. Supp. 
105) it is said: “The plaintiff claimed that he laid her up (mean- 
ing the yacht) for the winter in October at New Suffolk, but, 
deciding afterward that that was an unsafe harbor, concluded 
to sail her to Bay Ridge and lay her up there. To do so, he 
had to pass a large number of safe harbors on the Long Island 
and Connecticut shores. It may sound strange to those familiar 
with Peconic Bay and the harbor at New Suffolk that that har- 
bor was an unsafe one for such a craft; but, however that may 
be, it must be held as matter of law that the yacht was not laid 
up while taking the long and unnecessary sail to Bay Ridge, a 
distance of over 100 miles. If the harbor she was laid up in 
became unsafe it was not permissible to move her farther than 
the next safe harbor that had room for her. The large safe har- 
bor at Greenport, L. I., was only a few miles away. If it was 
permissible to sail her to Brooklyn, passing many large and safe 
harbors on the way, then why not to Newark or the Schuylkill? 
There was certainly a limit, and it would be reached long before 
getting to Brooklyn. The question was one of law and not of 
fact.” The evidence produced on behalf of the plaintiff tended 
to show that the yacht was laid up in New Suffolk harbor, but, 
owing to a heavy storm that occurred about the 1st of Decem- 
ber, the captain in charge concluded that the harbor was unsafe 
for the craft and decided to sail it to Bay Ridge, where he knew 
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there was a safe harbor, and that it was during this voyage that 
the damages occurred. There was no evidence given upon the 
trial tending to show that there were other. nearby harbors which 
were safe, or in which he could procure a space to lay up the 
vessel. It may be that a judge in his judicial district may take 
judicial notice of the harbors and the location thereof within 
such territory under the authority of Hunter vs. N. Y., O. & W. 
R. R. Co., 116 N. Y. 615, 23 N. E. 9,6 L. R. A. 246. But this 
question we do not now determine; for, even if the judge may 
take judicial notice of the existence of harbors within his juris- 
diction, there still remains a question as to whether at that sea- 
son of the year, after many vessels of this character had been 
laid up, there still remains a safe and available place within 
which this yacht could have been laid up. This question, we 
think, presented a question of fact, and not a question of law. 
The learned judge also in his opinion appears to have enter- 
tained the view that the trial judge erred in not instructing the 
jury as to what would constitute a waiver of the condition in the 
policy. With reference to this contention we are unable to find 
any exception that raises the question. If the attorney for the 
defendant had desired to have the court more fully instruct the 
jury with reference to the facts which would constitute a waiver, 
it was his duty to present a request to that effect and take an 
exception in case the court refused to make the charge. But 
nothing of that kind appears to have occurred. 

In the second opinion (129 App. Div. 38, 113 N. Y. Supp. 107) 
the learned justice devoted his attention chiefly to the question 
of waiver. He entertained the view that there was evidence that 
supported a finding that Mr. Crowell had authority to bind the 
defendant by what he did, and, moreover, that his acts were 
authorized by the manager of the insurance company with full 
knowledge of the facts constituting the breach of warranty. 
But he appears to have entertained the view that this case was 
brought within the rule adopted in the case of Draper vs. Os- 
wego Co. Fire Relief Ass’n, 190 N. Y. 12, 82 N. E. 755. In that 
case the policy provided that the company would not be liable 
for any loss resulting from an open fire built by the assured 
within fifty feet from the insured building, and it was held that 
a loss resulting from such a fire was not covered by the policy, 
and consequently the doctrine,of waiver had no application. 
But it hardly appears to us that this rule can be invoked with 
reference to the policy in question. It runs as we have seen, 
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from the &d day of July, 1906, until the 3d day of July, 1907. 
The assured warrants that the vessel should be laid up and out 
of commission from November Ist at noon until May Ist at 
noon. ‘The policy, however, continues to be in force during the 
time that the vessel is laid up. In case a fire should occur upon 
the dock to which the vessel had been fastened, and thus be 
communicated to the yacht, resulting in its destruction, it could 
not well be claimed that the company would not be liable for 
such damages. If the yacht had been laid up in accordance with 
the requirements of the warranty, and by reason of a heavy 
storm the place had become dangerous, the master would be 
justified in removing the vessel from its place of danger to the 
nearest safe harbor that had room for her, without violating the 
warranty, for it would be an act in the interest of the insurance 
company as well as the owner of the craft. As we have seen, 
evidence had been given on behalf of the plaintiff tending to 
show that that was the cause of the removal of the yacht from 
the New Suffolk harbor. Evidence also was given on behalf of 
the plaintiff tending to show that after the fire had occurred it 
was extinguished by the T. A. Scott Company, who took pos- 
session of the yacht and towed it to New London, and there held 
it for salvage; that thereupon a contract was entered into by 
Crowell, who was sent here by the manager of the defendant, 
by which it was agreed that the insurance company should take 
the yacht into its care and tow it to Bay Ridge for repairs; that 
the amount of the salvage that the Scott Company was entitled 
to should be determined by the National Board of Fire Under- 
writers, and pursuant to this arrangement the defendant did 
cause the yacht to be towed to Bay Ridge. It consequently fol- 
lows that the determination of the question of waiver depended 
upon the evidence and became a question of fact. It remains to 
be determined whether there are exceptions that justified a re- 
versal. 

When the plaintiff rested, the defendant’s counsel moved to 
dismiss the first cause of action alleged in the complaint, upon 
the ground that it appeared that there was a breach of the war- 
ranty that the vessel should be laid up from the 1st of November 
to the Ist of May. No motion was then made to dismiss as to 
the second cause of action aileged in the complaint, which was 
the one pertaining to waiver. The decision of the court was 
reserved until the end of the case, and no exception was taken. 
At the conclusion of the evidence the defendant’s counsel re- 
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newed his motion and also moved to dismiss the complaint as 
a whole, on the ground that there was no evidence in the case 
upon which the jury would be justified in finding a waiver or a 
breach of warranty. The refusal of the court to grant this re- 
quest has been already answered in the above discussion. 

The court charged the jury that if the boat was at the outset 
put in a reasonably safe and permanent place, and then, 
through some emergency which might not have been foreseen 
by a reasonable waterman, she was moved to another place of 
safety, that it would not be a breach of the policy. To this 
charge an exception was taken by the defendant’s counsel, but 
he neglected, however, to call the attention of the court to the 
point that “another place” should be confined to the nearest or 
most available place of safety. It therefore does not appear to 
us that the exception called for a reversal. During the trial the 
defendant’s manager was sworn as a witness in its behalf, and 
was asked if, at the time he directed Capt. Crowell to proceed 
to New London for the purpose of looking after the injured 
yacht, “what information had you, or had you any information 
as to the terms of the policy of the insurance?” This was ob- 
jected to, and the objection was sustained. The policy had been 
issued by him and he was chargeable with knowledge as to its 
contents. If he had forgotten the terms, he should have re- 
freshed his recollection before proceeding to take the yacht into 
his custody and control. It is not, therefore, apparent that a 
reversal could properly be based upon the exception to the ex- 
clusion of this evidence. Our conclusion, therefore, is that the 
Appellate Division improperly reversed upon a question of law. 

The order of the Appellate Division should be reversed, and 
the judgment entered upon the verdict affirmed, with costs in 
both courts. 

Cullen, C. J., and Edward T. Bartlett, Vann, Willard Bartlett, 
and Chase, JJ., concur. Gray, J., dissents. 

Order reversed, etc. 


Note by the Editor of the Insurance Law Journal. 


The question here involved is analogous to that of an ordinary 
deviation which avoids a voyage policy unless warranted by the cir- 
cumstances which prompted it. The removal of the yacht was justified 
if the danger was real and obvious, and not merely remote or pros- 
pective. The principle is the same as in the case of household goods 
removed to save them from an impending fire. But such removal is 
limited to the nearest proper available port unless the facts justified a 
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resort to one more distant. It would appear, however, that in this case 
no evidence on this important point was given, and that the court below 
attempted to take judicial cognizance of the existence of nearer harbors 
and, in the absence of reasons for seeking one more remote, decided 
the matter as a question of law. No evidence was offered of the ex- 
istence of a nearer port, and it could not be considered a thing of which 
the court could take judicial cognizance. Assuming the existence of 
such a port and the absence of sufficient reason for not seeking it, the 
unnecessary sailing of the vessel when she was warranted to be laid 
up was a risk not assumed by the underwriter. Whether, therefore, the 
captain was justified in pursuing the course which he adopted was a 
question of fact for the jury. As a general rule a deviation from a 
marine risk must be strictly commensurate with the necessity requiring 
it. Turner vs. Ins. Co., 25 Me. 515; Coles vs. Ins. Co., 6 Fed. Cas. 65; 
Riggin vs. Ins. Co., 7 Har & J. 279. But if the master acts according to 
his best judgment in a reasonable manner to escape an impending peril 
his course will be sustained. Turner vs. Ins. Co., supra; Graham vs. Ins. 
o., 11 Johns. (N. Y.) 352; Winthrop vs. Ins. Co., 30 Fed. Cas. 376. 


—-——— @+@ —- 


HILL VS BAKER.* 
(Supreme Judicial Court of Massachusetts. Suffolk.) 


MUTUAL INSURANCE COMPANIES — INSOLVENCY—LIA- 
BILITY OF INSURED. 


When a receiver has been appointed for an insolvent mutual marine in- 
surance company, its policies become canceled as to future losses; 
but its policyholders are liable to assessment on their premium 
notes to pay liabilities of the company, although when the receiver 
was appointed the terms of the policies had not expired, and the 
total amount of premiums for which notes were given had not been 
earned—their liability being determined by their policies and the 
statutes under which they were made, the policies describing in- 
sured as members, and the charter (St. 1853, c. 252) authorizing the 
company to insure against marine losses on the mutual principle, 
subject to all duties, liabilities, and restrictions in laws relating to 
mutual insurance companies, so far as applicable; the by-laws pro- 
viding that all persons with property insured shall be members, and 
that the profits shall be divided among the policyholders; Pub. St. 
1882, c. 119, § 121, continued in force by Rev. Laws, c. 118, § 53, and 
St. 1907, c. 576, § 54, providing that each person insured in such a 
company shall be a member thereof until the termination of his 
risk and payment of the loss, if any, and the company not being 
liable for failure to perform its agreements resulting from the ac- 
tion of the state in having a receiver appointed; and the liability 
not being changed by Rev. Laws, c. 118, § 1 (St. 1907, c. 576, § 1), 
including among the “net assets” of a mutual marine insurance 
company its subscription fund and premium notes absolutely due 
- uncollected and deferred premiums not more than three months 

ue. 


[For other cases, see Insurance, Cent. Dig. § 87; Dec. Dig. § 63.] 
*% Decision rendered, Feb. 25,1910. 91 N. E. Rep. 380. 
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MUTUAL INSURANCE COMPANIES — INSOLVENCY—LIA- 
BILITY OF POLICYHOLDERS. 


Where a policy in a mutual marine insurance company was sent to the 
company for cancellation on March 14th, and the president of the 
company wrote in reply on March 16th that the policy was can- 
celed, and on March toth a receiver was appointed for the com- 
pany, and the date of filing the bili for the appointment of the re- 
ceiver is not known, the date of the appointment of the receiver 
will be taken as fixing the rights of the parties, and the policy will 
be treated as canceled on March 16th, there being nothing to show 
knowledge of the company’s insolvency by the policyholder or presi- 
dent, and the policyholder will be entitled to a reduction on his 
note for the period after March 16th, but an insured, who after the 
appointment of the receiver requests that his policy be canceled, 
is entitled to no reductions. 


[For other cases, see Insurance, Cent. Dig. §§ 87, 88; Dec. Dig. § 63.] 


MUTUAL INSURANCE COMPANIES—LIABILITY OF POLICY- 
HOLDERS. 


Where a mutual marine insurance policy provides that the premiums 
shall be returned for months not entered upon, with a warranty of 
10 per cent, the insurer is not held only for such risks as are sub- 
sequently assumed and indorsed on the policy, and a ternr of insur- 
ance entered upon would continue to run until stopped by a writ- 
ten request from insured, and where no such request is made the 
liability of the insured cannot be reduced. 


[For other cases, see Insurance, Cent. Dig. §§ 87, 88; Dec. Dig. § 63.] 
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MISCELLANEOUS— 


SUPREME COURT OF ARKANSAS. 


FIDELITY & CASUALTY CO. or NEw YORK 
v8. 


FAYETTEVILLE WAGON, WOOD & LUMBER CO.* 


LIABILITY POLICY —AMBIGUITIES—RESORT TO DAILY 
REPORTS. 


Where a series of liability policies were issued, premiums on which were 
based on the wage roll of insured, and a schedule attached to the 
policy provided that the estimated pay roll covers the wages of all 
persons employed on the premises, including executive officers, of- 
fice men, piece workersy drivers, and drivers’ helpers, except as 
follows: President, vice-president, secretary, treasurer, office men, 
drivers, and drivers’ helpers—to determine what men were included 
in the policy for the purpose of premiums resort might be had to 
the applications and daily reports as part of the contract to show 
that shop men and not yard men were included, since the schedule 
was Obviously ambiguous. 


[For other cases, see Insurance, Cent. Dig. §§ 308-311; Dec. Dig. § 151.] 


Appeal from Circuit Court, Washington County; J. S. Ma- 
ples, Judge. 

Action by the Fidelity & Casualty Company of New York 
against the Fayetteville Wagon, Wood & Lumber Company. 
From a judgment for defendant, plaintiff appeals. Affirmed. 


NATHAN B. WIL.IAms, for Appellant. 
E. B. WALL, for Appellee. 
McCu.ttocg, C. J. 

‘This 1s an action to recover a balance alleged to be due as per 
contract for premiums on a series of liability policies issued by 
appellant to appellee. The premium was based on the total 
wage roll of appellee paid to employees covered by the policies. 
The clauses of the policies which bear on the question at issue 
read as follows :— 

“(C) The premium is based on the compensation to employees 
to be expended by the assured during the period of this policy. 
Whenever employees are compensated in whole or in part by 
store certificates, board, merchandise, credits or any other sub- 
stitute for cash, the amount of compensation covered by such 
substitutes shall be included in the pay roll. If the compensation 
" # Decision rendered, Feb. 14,1910. 1258.W. Rep.653....2£2£2£2£2#2°2°2°.0¢2~7 7} 
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actually paid exceeds the sum stated in the schedule hereinafter 
given, the assured shall pay the additional premium earned; if 
less than the sum stated the company will return to the assured 
the unearned premium pro rata; but the company shall first re- 
tain not less than $25, it being understood and agreed that this 
sun. shall be the minimum earned premium under this policy.” 

“(E) The company shall have the right and opportunity at all 
reasonable times to examine the books of the assured so far as 
they relate to the compensation paid to his employees, and the 
assured shall, whenever requested, furnish the company with a 
written statement of the amount of such compensation during 
any part of the policy period under oath if required. * * *” 

“(G) In any matter relating to this insurance no person, un- 
less duly authorized in writing, shall be deemed the agent of 
this company. 

“(H) The statements contained in the schedule hereinafter 
given are hereby made a part of this contract, which statements 
the assured makes on the acceptance of this policy and warrants 
to be true, saving as to matters which are declared to be matters 
of estimate only.” 

“Schedule. 

“(12) The estimated pay roll covers the wages of all persons 
employed on the premises including executive officers, office 
men, piece workers and drivers and drivers’ helpers, except as 
follows: President, vice-president, secretary, treasurer, office 
men, drivers and helpers.” 

The daily reports made by appellee to appellant, which served 
as applications and were parts of the contract, specified that the 
employees insured were “engineer, firemen, sawyers, laborers, 
superintendent and night watchman”, and there was evidence to 
the effect that these were all shop men. The point at issue in 
the case was whether or not the policies included yard men. 
The appellant asked for a peremptory instruction in its favor, 
which the court refused to give, and this refusal is assigned as 
error. 

The case was submitted to the jury, and a verdict in appellee’s 
favor was returned. We think that, upon a proper construction 
of the contract and upon the evidence, this verdict was correct. 
The insured employees specified in the schedule included only 
“executive officers, office men, piece workers, and drivers and 
driver’s helpers”, except “president, vice-president, secretary, 
treasurer, office men, drivers and helpers”. The most that can 
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be said in appellant’s favor is that the language of the contract 
is ambiguous, and we have a right to look to the daily reports 
and applications as parts of the contract, which show that only 
the “engineer, firemen, sawyers, laborers, superintendent and 
night watchman” were insured, and the evidence which shows 
that this meant shop men and not yard men. This construction 
disposes of the case. 
Judgment affirmed. 


———— + @___——_- 


COURT OF APPEALS OF KENTUCKY. 


AMERICAN CREDIT INDEMNITY CO. oF New York 
v8. 
HECHT & CO.* 
CONTRACTS. 


An insurance agent had power to make contracts for credit insurance 
and issued a policy expiring May 1, 1906. The bond provided that 
if insured should take out a renewal policy, and pay the premium 
before the expiration of the policy, losses during the term of the 
new bond on goods sold within the preceding twelve months should 
be covered thereby. At the expiration of the first bond, the in- 
sured was away from home, but on May 11th agreed to take a bond, 
provided it covered the back sales under the old bond and the 
agent accepted the new bond taking a note for the premium, both 
note and policy being dated May 1, 1907, thus continuing the old 
bond in force. Held that, where the company did not repudiate the 
policy nor the note given for the premium, losses occurring during 
the term of the renewal on goods delivered within the preceding 
twelve months were covered by the renewal policy. 


|For other cases, see Insurance, Dec. Dig. § 142.] 


AUTHORITY OF AGENTS—CONTRACT PROVISIONS. 


A policy provision that no agent of the company shall have power to 
waive or alter any of its provisions may be waived by the company, 
and was waived by its failure to repudiate the act of its agent in 
postdating a policy so as to create continuous insurance. 


[For other cases, see Insurance, Cent. Dig. §§ 1026-1040; Dec. Dig. § 
388 


CREDIT INSURANCE—PROOF OF LOSS—WAIVER. 


Where a credit insurance company denied liability on the ground that 
the policy had been postdated, and so issued as to create continuous 
insurance, but made no complaint as to the sufficiency of the proofs 
of loss submitted, it could not thereafter on the trial object that 
the proofs of loss were insufficient. 


[For other cases, see Insurance, Cent. Dig. §§ 1391-1392; Dec. Dig. § 
559.] 


* Decision rendered, Feb. 24,1910. 125 S,W. Rep. 697. 
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Appeal irom Circuit Court, McCracken County. 

“To be officially reported.” 

Action by Hecht & Co. against the American Credit Indem- 
nity Company of New York. Judgment for plaintiff, and de- 
fendant appeals. Affirmed. 


Jas. R. Grocan, J. D. Mocguot, and Davip GOLDSMITH, 
for Appellant. 
C. C. GRASSHAM and WHEELER, HuGHES & BERRY, for Ap- 
pellee. 
Hosson, J. 

Hecht & Co. are merchants doing business at Paducah. The 
Credit Indemnity Company issued to Hecht & Co. a bond in 
May, 19083, by which it agreed to indemnify them against actual 
loss not exceeding $5,000 resulting from the insolvency of debt- 
ors as thereby defined occurring during the time of the bond on 
the actual sales, shipments, and deliveries made by them of mer- 
chandise dealt in and entirely owned by them, before the 2d day 
of May, 1905, and the Ist day of May, 1906. The bond also con- 
tained the following clause: “In case the company shall issue 
to the indemnified a new bond at or before the date of the ex- 
piration hereof, and the indemnified shall pay the premium on 
the new bond at or before said date, then losses occurring dur- 
ing the term of said new bond on goods sold and delivered 
within the twelve (12) months next preceding the expiration of 
this bond shall be covered by, and may be proven under, the 
new bond to the same extent and in the same manner, and sub- 
ject to the same limitations and provisions, as losses on goods 
sold and delivered by the indemnified during the term of the new 
bond, and in such case the rating of the debtor at the date of 
each shipment shall apply.” 

By another bond, dated March 22, 1906, the indemnity com- 
pany agreed in like manner to indemnify Hecht & Co. during the 
term from May 2, 1906, to May 1, 1907. On December 30, 1907, 
Hecht & Co. brought this suit on the second bond to recover for 
certain losses on goods shipped and delivered during the term 
of the previous bond. The indemnity company denied liability 
for those losses on the ground that although the second bond 
is dated March 22, 1906, the renewal was not in fact made until 

May 11th, and it is claimed that therefore the indemnity com- 
pany was not liable for any sales made before May 1, 1906. The 
proof shows that before the expiration of the first bond, Mr. 
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Boardman, the agent of the indemnity company came to Padu- 
cah, seeking a renewal of the bond, but Mr. Hecht was away 
from home. He returned on May 11th, and Hecht then agreed 
to take the bond provided it covered the back sales under the 
old bond. Boardman said that he would accept a new bond 
under this condition covering the back sales, and would take a 
note for the premium, $375, dating it back to May 1, 1906, and 
that thus it would continue the old bond in force. The note was 
given as he suggested and was afterward paid. The bond was 
delivered and was dated back to March 22d. Who dated the 
policy back does not appear, but presumably Boardman had the 
policy with him, for the whole arrangement seems to have been 
consummated there that day between him and Hecht. Hecht 
suggested to Boardman to put a rider on the policy showing 
these facts, but Boardman said that was unnecessary; that 
dating the note back would cover the losses under the old bond. 
There is no dispute that the renewal of the note was obtained 
in this way, and that the premium was paid upon this assurance 
of Boardman. But it is insisted that Boardman had no authority 
to make the arrangement. The Circuit Court entered judgment 
against the company and it appeals. 

No limitations are shown upon Boardman’s authority as 
agent. So far as appears he was a general agent of the com- 
pany with power to make contracts of insurance. The com- 
pany does not assail the validity of the policy itself, and there 
is no explanation of its being dated March 22, 1906, except that 
above stated. In Phoenix Ins. Co. vs. Spiers and Thomas, 87 
Ky. 297, 8 S. W. 458 (10 Ky. Law Rep. 254), the court said: 
“The tendency of recent decisions, and we think properly, is to 
hold the insurer bound by the acts and conduct of the local agent 
whenever it can be done consistently with the rules of law. 
The maxim, qui facit per alium facit per se, should apply with 
peculiar force to the acts of an insurance agent. He usually 
represents a company remotely located. Its patrons in his 
vicinity naturally look to him for direction generally as to the 
insurance obtained through him. He is is generally regarded as 
having full power in reference to it. Being usually the only man 
upon the ground having anything to do with it, the persons 
insured in his company, with few, if any exceptions, would, in the 
absence of notice that his powers were limited, regard his state- 
ment as to any matter relative to such insurance as authoritative, 
and any notice to him as to it as sufficient. They rarely know 
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anything of the company or of its officers, who issue the policies, 
and look to the agent through whom they have obtained the in- 
surance as the complete representative of the company in every- 
thing connected with that insurance. If they did not consider 
that they were authorized to do so, it would undoubtedly create 
distrust and cripple the business. As to third parties, the agent 
should, in the absence of notice to the contrary, be regarded as 
possessing all the powers his occupation fairly imports to the 
public.” The rule announced in this case was followed in Wright 
vs. N. Y. Life Ins. Co., 91 Ky. 208, 15 S. W. 242, 12 Ky. Law 
Rep. 850; London, etc., Ins. Co. vs. Gerteisen, 106 Ky. 815, 51 
S. W. 617, 21 Ky. Law Rep. 471; Mudd vs. German Ins. Co., 
56 S. W. 977, 22 Ky. Law Rep. 308; AEtna Life Ins. Co. vs. 
Hartley, 67 S. W. 19, 68 S. W. 1081, 24 Ky. Law Rep. 57; Con- 
tinental Ins. Co. vs. Browning, 114 Ky. 188, 70 S. W. 660, 24 
Ky. Law Rep. 992; Mattingly vs. Springfield, etc., 120 Ky. 768, 
83, S. W. 577, 26 Ky. Law Rep. 1187. It is a sound rule that 
where one of two innocent parties must suffer the loss should 
fall on him who sent out the agent, and clothed him with ap- 
parent authority to do what he did. Boardman made a contract 
of insurance with Hecht & Co.; he dated back the papers so 
that it would appear that the second contract was made before 
the first ran out; he assured Hecht that this would protect him, 
and thus secured from Hecht the continuance of his business, 
and the payment of the premium. It is true in this suit the com- 
pany offered to refund the premium which had been paid, but 
that would not put the parties in statu quo; for Hecht might 
have obtained other insurance if he had not gotten this from 
3oardman, and under the rule which was laid down in the cases 
cited, and a number of others following them, the company was 
properly held liable. 

It is earnestly insisted that the policy provides that no agent 
of the company shall have power to waive or alter any of its 
provisions. But the company could waive this provision as it 
could any other provision in it. The act of Boardman in making 
the contract of insurance was its act. It kept the note. It either 
issued the policy dated March 22d, or delivered it to Boardman 
to fill out. In either case it is bound by the contract. The loss 
is covered by the terms of the bond, as upon the face of the 
papers the second bond was in effect before the first expired. 
The defense of the company in fact assails what appears on the 
face of the papers. Ina matter like this between two individuals, 
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they may, by agreement, date a contract back and they will be 
bound by the agreement thus made. A corporation, no less than 
an individual, may make a like agreement. If the president of 
the company had made the agreement here with Hecht, it would 
hardly be urged that the company was not bound. But it is 
equally bound by the acts of Boardman within the scope of his 
apparent authority. It cannot well be disputed that as Hecht 
contracted for a year’s insurance and paid the premium for a 
year, the company is liable on the sales made between May 2 
and May 11th, although the contract was not in fact made by 
Boardman until May 11th. It must be equally liable for the 
sales made under the old bond for the act of Boardman was 
no less the act of the company as to these sales than as to those 
made after May 2d and before May 11th. When Hecht & Co. 
did not renew their bond before May 2d, the company had the 
privilege to be quit of its obligation, but this it could waive; 
and when it afterward agreed to do this, and dated the papers 
back in evidence of the agreement, it is estopped, after enjoying 
the fruits of the contract to deny its liability when a loss has en- 
sued. New Eng., etc., Ins. Co. vs. Springgate, 129 Ky. 628, 112 
S. W. 681, 113 S. W. 824. 

The policy provided that Hecht & Co. should bear an initial 
loss of not less than $2,000, and the guaranty was only for the 
losses Over and above that sum. In defining insolvency it pro- 
vided among other things that the debtor should be deemed in- 
solvent when a petition in bankruptcy was filed by him under 
the laws of the United States, or when he made a general as- 
signment for the benefit of his creditors. It is earnestly insisted 
here that the proof on the trial does not show that the losses 
were from insolvency as thus defined. In the exhibit filed with 
the petition giving the list of the debtors who had failed, their 
residence, rating, nature of insolvency, etc., under the head of 
nature of insolvency, in some cases, this is given, “bankruptcy” ; 
in other cases, this, “assignment”. It is insisted that this does 
not show that a petition in bankruptcy was filed by or against 
the debtor, or that he made a general assignment for the benefit 
of his creditors. But it appears from the proof that as each of 
these men failed, notice of the failure was promptly given to the 
indemnity company by Hecht & Co. as required by the policy, 
and that at the end of the term proofs of loss were submitted as 
required by it. The company then denied liability on the 
ground first above referred to.. No complaint was made as to 
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the sufficiency of the proofs of loss. Under such circumstances, 
as we have often held, the company cannot now complain that 
the proofs of loss were insufficient. No proof was offered by it 
on the trial, and we think it should now be assumed that all these 
facts were shown by the proofs of loss, in view of the pleadings 
in the case which plainly show that the case was tried in the 
Circuit Court upon the question of the liability of the company 
under the policy. The undisputed proof in the record is that all 
these facts were shown by the proofs of loss furnished to the 
defendant, and with his proof in, the defendant did not produce 
the proofs of loss, or in any way negative the evidence. It is the 
duty of this court at any stage of the proceeding to disregard 
errors not affecting the substantial rights of the party complain- 
ing, and in view of all the facts, we are satisfied the ends of jus- 
tice do not warrant a reversal for the matter complained of in 
regard to the proofs of the claim. 
Judgment affirmed. 


ILLINOIS SURETY CO. VS. PAOLI.* 
(Supreme Court of New York, Appellate Term.) 


INDEMNITY INSURANCE—BOND—PREMIUM—WHEN DUE. 


Where defendant applied to a surety company for an indemnity bond, 
agreeing to “pay the sum of $150 per annum” as a premium, and 
paid the first premium about the time the bond was issued, the an- 
nual premiums will be regarded as payable in advance, though there 
is no express provision of the contract to that effect. 


[For other cases, see Insurance, Cent. Dig. § 396; Dec. Dig. § 186.] 


CANCELLATION OF POLICY—EVIDENCE. 


Where an application for indemnity insurance contained an agreement 
to pay a stated amount “per annum” as premium, the mere fact thar 
a bill for a renewal premium sent to the insured eleven days be- 
fore the expiration of the contract was returned by insured to the 
insurer with the word “canceled” written across the face of the bill 
was not sufficient evidence of cancellation of the policy to defeat an 
action for the renewal premium, brought after the commencement 
of the renewal term. 


[For other cases, see Insurance, Cent. Dig. § 507; Dec. Dig. § 235.] 
Seabury, J., dissenting. , 
% Decision rendered, Feb. 24,1910. 121 N. Y. Sup. 340. 
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HUDSON RIVER TELEPHONE CO. VS 
INS. CO.* 
(County Court of Albany. 


JETNA LIFE 























New York.) 





AGENCY FOR INSURER—WRITTEN AUTHORITY. 


A letter by insurer against liability for injuries to employees, written in 
reply to notice of a suit against insured by an injured employee, 
acknowledging receipt of papers in the case and stating that they 
were turned over to “our attorney”, named therein, a member of 
the firm who defended the case for insurer, was a compliance with a 
special agreement that in any matter relating to the insurance no 
person, unless duly authorized in writing, should be deemed the 
insurer’s agent. 


[For other cases, see Insurance, Dec. Dig. § 90.] 


ACTION ON POLICY—EVIDENCE. 


In an action on a policy insuring against liability for injuries to em- 
ployees, evidence held to show that a physician, at the request of 
attorneys for the insurer, performed services for insured in an 
action against it for injuries. 


[For other cases, see Insurance, Cent. Dig. § 1722; Dec. Dig. § 665.] 


EMPLOYER’S LIABILITY INSURANCE — CONTRACT — CON- 
STRUCTION—COST. 


Under an agreement by an insurer against liability for injuries to em- 
ployees to defend at its own “cost” suits against insured for dam- 
ages on account of accidents, it is properly charged with a judgment 
against insured for a physician’s services in such a suit defended 
by the insurer, and also with the expense of honestly defending the 
suit by the physician ior such services, of which suit insurer was 
notified. 


[For other cases, see Insurance, Dec. Dig. § 513.] 


INDEMNITY INSURANCE—EXTENT OF LIABILITY—COSTS 
AND EXPENSES OF SUIT. 

An insurer against an employer’s — could have refused to defend 
an action against insured and taken the risk of a judgment being 
obtained; but, if the plaintiff was unsuccessful, insurer would not be 
liable for the costs and expenses of insurance, yet, having done so 
under an agreement to defend at its own cost at its election, it is 
liable for the costs of the defense whether the plaintiff was suc- 
cessful or not. 


[For other cases, see Insurance, Dec. Dig. § 513.] 


INDEMNITY INSURANCE—RISKS AND CAUSES OF LOSS— 
COSTS OF SUIT. 

Costs, which insured under an indemnity policy against an employer's 
liability agreed to pay in defending an action against insured, relate 
back to its indemnity “against loss in common-law or statutory 
liability for damages on account of bodily injuries”, etc. 


[For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 435.] 
INDEMNITY INSURANCE—RISKS AND CAUSES OF LOSS. 


Even if costs of suit are not embraced in the indemnity clause of a 
policy insuring an employer against liability for injuries to em- 
ployees, insurer being liable to pay the expense of a doctor for an 


* Decision rendered, Jan. 1910. 121 N. Y. Sup. 565. 
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injured employee in any event, and having notice of the doctor’s 
action against insured, it is bound by the judgment against insured 
for his services and is legally bound to pay it, with the expenses 
insured was put to in defending the action. 


[For other cases, see Insurance, Dec. Dig. § 616%; Judgment, Cent. 


Dig. § 1224.] 
ee 


PEOPLE EX REL. MOUNT VS. CHAPTER GENERAL 
OF AMERICA, KNIGHTS OF ST. JOHN 
AND MALTA, ET AL.* 
(Court of Appeals of New York.) 


BENEFIT ASSOCIATIONS—CASUALTY INSURANCE—STAT- 
UTES—REGULATION— PAYMENT AT EXPIRATION OF 
FIXED PERIOD. 

Laws 1881, c. 256, § 1, made all associations issuing certificates 
promising to pay, on the death or disability of a member, money 
derived from assessments, subject only to the provisions of the act, 
which provide for reports to the Superintendent of Insurance. 
Laws 1883, c. 175, provided for the incorporation and regulation of 
“co-operative or assessment life and casualty insurance associations”, 
and authorized them to pay money derived from assessments, to 
members on sickness or disability, ‘but not by reason of having 
attained a certain age” (section 6), and that they should be subject 
only to the provisions of that act. By Laws 1892, c. 690, the insur- 
ance laws were revised, and casualty companies and fraternal and 
beneficiary societies for benevolent purposes were separately treated 
in different articles. In article 6 the quoted clause of the act of 
1883 was reproduced in section 201, while in article 7, at section 235, 
it was provided that any such fraternal beneficiary society might 
promise to pay benefits in case of sickness or disability or death, 
or “on the expiration of a fixed period”, in case a death loss had 
not been incurred. The same distinction between casualty and bene- 
ficiary societies is recognized by Laws 1903, c. 450, by which section 
235 was amended so as to prevent fraternal societies from there- 
after making any agreement to pay money at a fixed period, but 
excepting therefrom any order or society which on March 1, 1903, 
had in force, agreements to pay at a fixed period, not less than five 
years, in case a death loss had not then been incurred. Held, that 
Acts 1883, c. 175, was not a substitute for the act of 1881 and did not 
make a fraternal beneficiary society having contracts to pay at a 
fixed period a casualty company, subject to the act of 1883, but that 
such company remained a fraternal society authorized to issue such 
certificates until the passage of Laws 1903, c. 450, by which certifi- 
cates issued prior to March 1, 1903, were preserved, and were sub- 
sequently enforceable. 


[For other cases, see Insurance, Cent Dig. § 1287; Dec. Dig. § 680.] 


MEMBERS—RIGHT TO REINSTATEMENT—REMEDIES. 

Relator was a member of defendant fraternal association under a cer- 
tificate providing for the payment of the face thereof in five an- 
nual installments in case he lived to become seventy years of age, 
after which age he should not be called on to pay assessments. 
Aiter relator reached such age, two installments were paid, and he 
was not called on to pay any further assessments; but, when the 
third installment became due, defendant refused to pay on the 
erroneous ground that it was'prevented from doing so by law, and 
thereupon demanded subsequent assessments from relator, and on 


*% Decision rendered, Feb. 22,1910. 90 N. E. Rep. 1134. 
VoL. XXXIX.—51. 
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his refusal to pay the same canceled his certificate. Held, that re- 
lator was entitled to restoration to membership in good standing 
on condition that his delinquent assessments be paid, and that on 
his being restored he was entitled to all the rights and remedies 
given to other members of the association to which he should be 
required to resort to enforce his rights before applying for man- 
damus to compel the board of directors to call for an assessment 
for the payment of the third installment on his certificate. 


[For other cases, see Insurance, Cent. Dig. §§ 1920, 1921; Dec. Dig. § 


759.] 
OO 


HILL VS. MARYLAND CASUALTY CO. (Civ. 729.)* 
(Court of Appeals of California. Second District.) 


EMPLOYERS’ LIABILITY INSURANCE—FINDINGS. 


A firm dissolved, adjusting all the firm assets and liabilities, except an 
indemnity policy, which it was agreed should be deposited with a 
third person to be held for the firm’s protection until the termina- 
tion of a servant’s action against the firm. The deposit was not 
made, but the policy was retained by S., one of the partners, who 
thereafter, and while the action was pending on appeal, without the 
consent or knowledge of plaintiff, the other partner, delivered the 
policy to defendant, the insurer, together with a full release signed 
with the firm name. Thereafter S. died, and plaintiff sued to re- 
cover the amount of the judgment in the servant’s action, which he 
had paid. Held, that a finding that, while defendant had notice of 
the dissolution, it had none of the agreement for the deposit of 
the policy, could not be construed as a finding on the question as 
to whether or not defendant had notice of the agreement that the 
policy should be held to protect the partners against any judgment 
which might be rendered against them in the servant’s* action, 
which notice was the material issue in the case, and failure to find 
thereon was error of law, requiring a reversal of an order denying 
plaintiff's motion for a new trial. 

[For other cases, see Insurance, Cent. Dig. § 1787; Dec. Dig. § 670.] 

EMPLOYERS’ LIABILITY INSURANCE—SUFFICIENCY OF 
EVIDENCE. 

In an action on an employers’ liability insurance policy issued to a firm, 
a finding that defendant insurer had no notice of an agreement be- 
tween plaintiff and his copartner on dissolution of the firm that the 
policy should be held by a third person to protect the firm against 
any judgment that might be recovered in a servant’s personal injury 
action then pending against them held not supported by the evidence. 


[For other cases, see Insurance, Cent. Dig. §§ 1707, 1709; Dec. Dig. § 
665. ] 


* Decision rendered, Jan. 22,1910. 107 Pac. Rep. 707. 


Oe 


HART VS. AMERICAN FIDELITY CO.* 
(Supreme Court of New York, Appellate Term.) 
BURGLARY INSURANCE—EVIDENCE—SUFFICIENCY. 


In an action on a burglar insurance policy based on the larceny of 
jewelry, evidence held insufficient to show larceny. 


[For other cases, see Insurance, Dec. Dig. § 665.] 





% Decision rendered, Mareh, 10, 1910. 121 N. Y. Sup. 605. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


First Circuit. 









RENNIE 






vs. 





MUTUAL LIFE INS. CO. or NEw York. (No. 847)* 






MUTUAL COMPANIES—AUTHORITY OF PRESIDENT TO 
MAKE CONTRACT--CONSTRUCTION OF BY-LAWS. 


The by-laws of a life insurance company required the president to re- 
port quarterly to the trustees a summary of the business of the 
preceding quarter, stating the contracts that had been made, etc. 
They also provided that the president should have “the general 
direction and superintendence of the affairs and of the officers of 
the company”, and should establish rules and regulations for the 
conduct of the business of the company. Held, that such provisions 
did not vest the president with power to make an oral contract with 
a general agent, binding the company after the termination of his 
agency, in a certain contingency to pay him a sum annually during 
the remainder of his life sufficient for his support, and that in the 
absence of ratificaiion by the company, or a course of dealing from 
which the authority of the president might be inferred, such a con- 
tract was not binding. 


[For other cases, see Insurance, Cent. Dig. § 70; Dec. Dig. § 56.] 























In Error to the Circuit Court of the United States for the 
District of Massachusetts. 

Action by Zenas Crane Rennie against the Mutual Life In- 
surance Company of New York. Judgment for defendant, and 
plaintiff brings error. Affirmed. 

Before Putnam and Lowell, C. JJ., and Hale, D. J. 











SAMUEL H. PiiisBury (Currier, Rollins, Young & Pillsbury 
and Philip C. Stanwood, on the brief), for Plaintiff in Error 

WILLIAM D. TuRNER (Reginald Foster and George Hoague,. 
on the brief), for Defendant in Error. 







HALE, D. J. 
This is an action upon an oral contract, alleged to have been 
made in September, 1886, whereby, in consideration that the 
plaintiff would accept the position of general manager for the 
defendant in Australia and go to Australia in order to be 
general manager, the defendant corporation agreed that if, on 
the termination of his employment as said general manager, 


* Decision rendered, Feb. 11, 1910. 176 Fed. Rep. 202. 
VoL. XX X1IX.—52. 
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the plaintiff had not succeeded in building up a satisfactory re- 
newal commission account, the defendant would pay to him an- 
nually for the remainder of his life an amount sufficient to sup- 
port him. At the close of the evidence in the court below, a 
verdict was directed for the defendant, on the ground that the 
evidence did not show authority of the president to make the 
contract; nor did it prove any subsequent ratification of the 
contract by the corporation. To this ruling the plaintiff—the 
plaintiff in error in this court—excepted, and now assigns the 
ruling as error. 

The testimony shows that the alleged oral contract was made 
by the president. The defendant says that the president had 
no authority to make the contract, and that it was never rati- 
fied afterward by the corporation or by its trustees. 

1. Did the president have authority to make the contract? 

The following by-laws relating to this issue are brought to 
the attention of the court :— 

“(4) Quarterly meetings of the trustees shall be held on the 
first Wednesdays of January, April, July, and October, and a 
report shall be made to them by the president of the concerns 
and business of the company during the previous quarter, stat- 
ing particularly the contracts that have been made, the sums 
of money that have been received and on what accounts, the 
manner in which the same shall have been invested or paid and 
the amounts on hand and the amounts that should have been 
received during said quarter, and a general balance sheet ex- 
hibiting a full statement of the funds, investments, payments, 
and liabilities.” 

(11) The president shall, if present, preside at all meetings of 
the trustees. He shall be ex officio member and chairman of all 
standing committees except the auditing committee and com- 
mittee on expenditures, which latter committee shall choose 
their own chairman. He shall also attend the meeting of any 
special committee when requested by the chairman. The presi- 
dent shall also have the general direction and superintendence 
of the affairs and of the officers of the company, and shall es- 
tablish rules and regulations for the conduct of the business of 
the company and for the direction of its officers; and in all 
cases in which the duties of the subordinate officers, employees 
and the agents of the company are not specially prescribed by 
its by-laws or by a resolution of the board, they shall obey the 
orders and instructions of the president.” 
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“(17) There shall be a secretary, who shall hold office during 
the pleasure of the board, who shall have power with the presi- 
dent to make contracts for insurance on life and for annuities 
and all other contracts necessary for the company in the man- 
agement of its affairs in conforming with the rules and regula- 
tions of the board for the time being; but no policy or policies 
shall be issued on any single life for a sum in the aggregate 
greater than $50,000. He shall have the general management 
of the office business and of the clerks employed in the insur- 
ance department of the company, and of the general corre- 
spondence of the company except such as relates to business 
expressly in charge of the several departments herein provided 
for. In the absence of the secretary the assistant secretary 
shall discharge such of the duties of the secretary as may be 
assigned him by the president, and the president may also, in 
his discretion, detail any officers or head of a department to act 
as secretary pro tem.” 

(25) No commissions or compensation, direct or indirect, 
for procuring or facilitating loans from the company shall be 
received by any trustee or by any of its officers or other person 
in its employment; and neither the solicitor nor any person 
in his office, nor any person whatsoever receiving a fixed salary, 
shall receive pay from or have any claim against the company, 
excepting his salary; and such salary attached to the office 
or employment shall be full compensation for all services rend- 
ered to the company or performed on its behalf.” 

(35) The finance committee shall consist of six trustees, who 
shall meet at least once every week. All investments of the 
company shall be made under its direction, and it shall have the 
supervision of the securities held by the company and select the 
depositories of its funds. It shall determine all questions of 
salary and compensation for services when not fixed by the 
board or other appropriate committee.” 

“(40) The committee on agencies shall consist of five trustees. 
It shall have the general supervision of the agency department 
of the company’s business, and recommend to the board what 
amount shall be paid by way of compensation, settlement, or 
commutation to any agent or his representatives.” 

Touching this question, the plaintiff rests his case upon sec- 
tion 11, by which the president is empowered to have the gen- 
eral direction and supervision of the affairs and officers of the 
company, and to establish rules for the conduct of its business; 
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also upon section 40, which gives the president power to fix the 
salary or compensation of agents; and, still further, upon sec- 
tion 4, which provides that at each quarterly meeting of the 
trustees a report shall be made by the president of the business 
of the company for the previous quarter, stating particularly 
the contracts made during the quarter. The plaintiff insists that 
by these provisions of the by-laws the practical control of the 
company, in the general course of its business, is given to the 
president; that he is empowered to fix the compensation of 
agents, and that this power is not given to the committee on 
agencies, but that the power of this committee is only to 
recommend what shall be paid as compensation; and that such 
authority does not negative the power of the president to make 
a contract like this. The plaintiff urges, too, that the duty of 
the president to report to the trustees all contracts made during 
the past quarter implies that the president had power to make 
the contracts which he reports, and that such power of the 
president tends strongly to show that the president had au- 
thority to make the contract. The learned counsel for the 
plaintiff further urge that the plaintiff is not confined to the by- 
laws alone for proof of the president’s authority, but that such 
authority is shown also by the general and uniform course of 
dealing of the corporation in the conduct of its business; that 
President McCurdy conducted the negotiations and wrote the 
letters touching all matters between the company and the 
plaintiff; that he made the contract, having full apparent au- 
thority; and that the whole testimony tends to show that his 
authority was recognized and affirmed by the coutse of dealing 
of the corporation and its trustees. The plaintiff insists that 
he was justified in relying upon the apparent authority of the 
president, and that the corporation cannot now rest solely upon 
its by-laws, of which the plaintiff was ignorant, and plead the 
lack of explicit authority given by them, but that the whole 
question of authority should have been left to the jury. 

Upon an examination of the by-laws, we are persuaded that 
they were not intended to give the president power to make 
such a contract as is now before the court. It seems clear that 
the contracts mentioned in the fourth by-law are the ordinary 
business contracts of the company referred to in section 17, 
which it is the duty of the president to report, as a statement of 
the business and assets of the company, at the end of the quar- 
ter. It seems clear that if it had been intended to give to the 
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president the power to make so vital a contract for an undefined 
period, imposing upon the corporation obligations which could 
not be measured at the time of the making, such power would 
have been expressly conferred upon him, and would not have 
been allowed to rest upon mere implication. The daily conduct 
of the corporation business demanded that the president should 
have the power, with the secretary, and without calling the 
trustees together, to make contracts for insurances, for annui- 
ties, for other daily matters of routine, and at seasonable times 
to make report of such contracts; but we can hardly believe 
that the formal rule and law of the corporation intended to give 
the president power to bind the company for an indefinite num- 
ber of years by an oral contract to do an extraordinary thing. 
The evidence shows how dangerous it would be to invest a 
president with such power as is here claimed. For whenever a 
president had ceased to hold his office, either by death or res- 
ignation, every employee, and every one who dealt with the 
company, might claim that he had a binding verbal agreement ; 
and thus it may readily be seen that, if such authority existed, 
it might embarrass and wreck the corporation. It is clear to us 
that there is nothing in the by-laws authorizing the president 
to make this contract. See Carney vs. New York Life Ins. Co., 
19 App. Div. 160, 45 N. Y. Supp. 1103, affirmed by the Court 
of Appeals in 162 N. Y. 453, 57 N. E. 78, 49 L. R. A. 471, 76 
Am. St. Rep. 347, where the reasoning of the court is helpful 
upon the issue which we have just discussed, although upon 
somewhat different facts. 

It is true, however, that the plaintiff is not confined to the 
letter of the by-laws in his endeavor to show the authority of 
the president. Parties are not held to any particular mode of 
proving authority of an agent of a corporation. His authority 
may be proved by‘ circumstantial evidence—by testimony drawn 
from the whole course of dealings of the parties. A contract 
may be implied from corporate acts without either a vote or 
deed or writing. 2 Kent’s Comm. 291; Morawetz on Private 
Corporations, § 618; Peterson vs. Mayor, 17 N. Y. 449; Ol- 
cott vs. Railroad Co., 27 N. Y. 546, 84 Am. Dec. 298. 

In Bank of U. S. vs. Dandridge, 12 Wheat. 64, 70, 6 L. Ed. 
552, Mr. Justice Story said :— 

“If officers of a corporation openly exercise a power which 
presupposes a delegated authority for the purpose, and other 
corporate acts show that the corporation must have contem- 
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plated the legal existence of such authority, the acts of such 
officers shall be deemed rightful, and the delegated authority will 
be presumed.” 

But, upon examining the evidence before us, it can hardly be 
said that, in making the conversation which is alleged to con- 
stitute a contract, the president was acting in the open exercise 
of any power, within the meaning of the language of Mr. Justice 
Story; and it clearly cannot be said that any corporate acts of 
the corporation have been shown which contemplated: the legal 
existence of any authority on the part of the president. The 
whole course of business negatives the authority of the presi- 
dent to make such contract, and leads to the irresistible con- 
clusion that he had the authority, which we have just men- 
tioned, to make only the ordinary routine contracts from day 
to day, but not to make other contracts, and that he clearly had 
no power to make an indefinite agreement for a long number 
of years. On the question of the president’s authority we are, 
then, compelled to conclude that there was no evidence, either 
direct or circumstantial, which ought to have been submitted 
to the jury. 

2. Was the contract ratified by the corporation ? 

Ratification may undoubtedly be proved by a course of con- 
duct consistent only with the supposition that the party ratify- 
ing intended to adopt the act as his own. Story on Agency, 
§§ 239, 252. 

The evidence proves beyond a doubt that the act of the presi- 
dent in making the alleged oral contract was never reported to 
the corporation or to its trustees. It is not now necessary to 
enter into a discussion of the various letters and other writings 
put in evidence upon this quesion. It is enough to say that, 
instead of showing knowledge on the part of the corporation, 
they distinctly disprove such knowledge. The whole conduct 
of the plaintiff is inconsistent with his having asserted any con- 
tract such as he alleges. The testimony negatives the infer- 
ence that the corporation had knowledge of such contract. 
After a long, but not altogether successful, administration of 
the company’s business as general manager in Australia, under 
a large salary, the plaintiff was taken from his position and sent 
back to America upon a pension of $3,500 a year. When re- 
moved from the management of the Australian business, and 
afterward when deprived of his pension, he does not undertake 
to assert any contract with the corporation, but urges consid- 
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eration on the ground of his long service, his dependence upon 
the company’s bounty, and the policy of the company to reward 
jaithful employees. In an elaborate address to the committee 
of the company, after his pension had been stopped, he takes 
great pains to recite everything that can help his case; but he 
nowhere recites that he relies upon any contract with the com- 
pany. There is no evidence whatever to. show that the com- 
pany had knowledge of a contract, or in any way ratified the 
contract which is now asserted. 

In considering whether the direction of a verdict for defend- 
ant is justifiable, it is clearly the duty of the court to take the 
view most favorable for the plaintiff. But the case presents facts 
about which but one inference can fairly and reasonably be 
drawn from the evidence, either as to the authority of the prest- 
dent to contract or as to the subsequent ratification by the cor- 
poration. The learned judge who presided at the trial in the 
court below was clearly justified in taking the case from the 
jury and directing a verdict for the defendant. 

3. It is unnecessary here to consider whether an agreement 
was ever, in fact, entered into between the president of the com- 
pany and the plaintiff. The plaintiff offered certain testimony, 
in the court below, as to his conversation with the president in 
September, 1886, from which, he claims, a contract resulted. 
On the other hand, the defendant says that no contract was ever 
made, and relies upon inferences to be drawn from all the cir- 
cumstantial evidence. It urges that the conduct of the plaintiff, 
in never asserting a contract, and in acting inconsistently with 
its existence, tends strongly to negative the fact that the con- 
tract was ever made, and that the whole course of business of 
the corporation tends to the same result. If this had been the 
only point at issue, it might have been the duty of the court to 
submit the case to the jury upon the direct evidence upon the 
one side and the circumstantial evidence on the other. We do 
not pass on this question. It is enough to say that, upon the 
question of the authority of the president and of the ratification 
by the corporation, there was nothing which ought fairly to 
have gone to the jury, and it was clearly the duty of the pre- 
siding judge to direct a verdict for the defendant. 

4. The plaintiff also assigns as error that the trial court ex- 
cluded evidence that the plaintiff, in 1889, sold his Springfield 
office to the defendant company, and put the money into the 
Australian business, by arrangement with President McCurdy. 
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The court finds that this evidence was properly excluded. It 
was not material upon any issue in the case. It did not tend 
to show that the contract of 1886 had been made, or that the 
president had any power to make it. The only possible ques- 
tion could be whether it was a part of the course of business, 
and had some bearing upon the question of ratification. We 
are of the opinion that it was not material on the question of 
ratification. Upon this point, however, it is proper to say that, 
on examination of the record, it appears that substantially the 
same fact was brought to the attention of the court in the me- 
morial or address made by the plaintiff to the committee of the 
corporation, to which we have previously adverted. It appears, 
further, on examination of the record, that in cross examination 
the plaintiff was asked touching this matter; so that, if it can 
possibly be held that the evidence had any bearing on ratifica- 
tion, we find that it was substantially presented in another form 
in the court below. The evidence was properly excluded. 

The judgment of the Circuit Court is affirmed, and the de- 
fendant in error recovers its costs of appeal. 


Note by the Editor of the Insurance Law Journal. 


In three noted instances in New York alleged contracts of this kind 
for life have been successfully resisted on the ground that it was not 
within the power of an officer of the corporation to bind it by a life 
agreement with its employees. The most prominent of these was that 
of Beers vs. Ins. Co., 66 Hun 75, where it was held that neither the ex- 
ecutive officers nor the trustees of a mutual company had power to 
enter into a life agreement for the compensation of its president. A 
similar doctrine was held in the case of Homans, the former president 
of the Provident Life & Trust, a stock company, where the contract was 
repudiated by a subsequent board of trustees, and in the case of Carney, 
cited above, 29 Ins. L. J., 662. The latter was the case of a medical ex- 
aminer who claimed to have been engaged by the president and actuary 
of a mutual company for life, under an oral contract, by virtue of a 
by-law authorizing those officers to appoint, remove and fix the com- 
pensation of employees. It was held that such a by-law must be held 
to have a reasonable interpretation. It would be unreasonable to as- 
sume that trustees having but a limited term of office should have the 
right to thus restrict the powers of their successors in office by impos- 
ing on them unreasonable contracts for the future. It was also sug- 
gested that such an oral contract was void under the statute of frauds. 

The principle involved is one which is recognized in all classes of 
trusteeships, and in connection with legislative bodies where those tem- 
porarily in authority are likely to be superseded by others entitled to 
exercise the same prerogatives. The powers of the latter are not to 
be unreasonably restricted by acts of their predecessors that are not 
within the apparent scheme of management or control. 
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SUPREME COURT OF ILLINOIS. 


PETERSON 
ve. 


MANHATTAN LIFE INS. CO.* 


CONTRACTS—CONSTRUCTION. 


If a clause in a contract of insurance is susceptible of two interpreta- 
tions, that one will be adopted which is most favorable to the in- 
sured. 


[For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146.] 


“INSURANCE COMPANY.” 


The term “insurance company”, in its broader meaning, includes frater- 
nal beneficiary associations; but in its restricted sense, and con- 
fining it to its literal meaning, it does not include such societies. 

[For other cases, see Insurance, Cent. Dig. § 1824; Dec. Dig. § 687.] 

[For other definitions, see Words and Phrases, vol. 4, pp. 3679-3681.] 


CONTRACTS—CONSTRUCTION—INSURANCE COMPANY. 


The Modern Woodmen of America, a fraternal beneficiary society, is 
not an insurance company within the meaning of a question in an 
application for life insurance, “Have you ever been declined or post- 
poned by any company?” and a negative answer would not defeat 
recovery on the policy, although the insured had been rejected by 
this fraternal order. 


[For other cases, see Insurance, Cent. Dig. § 679; Dec. Dig. § 300.] 


FORFEITURE OF WARRANTY—MATTERS RELATING TO 
PERSON INSURED. 


Where an applicant for insurance answered, “No”, to a question in his 
application: ‘‘Have you ever had rheumatism in any form? Num- 
ber of attacks, dates, duration, parts affected. State also whether 
there were heart complications’—the applicant thereby warranted 
that he did not have rheumatism in any form, which involved heart 
complications, and evidence that he had muscular rheumatism, but 
with no heart complications, did not show a breach of warranty. 


{For other cases, see Insurance, Cent. Dig. §§ 681-690; Dec. Dig. § 291.] 


FORFEITURE OF WARRANTY—MATTERS RELATING TO 
PERSON INSURED 

Where an application for | insurance contained a warranty that the ap- 
plicant had not been sick within the last ten years, but stated in 
another part that he had malarial fever within that time, the com- 
pany cannot claim a forfeiture of the policy because of the breach of 
warranty that he had not been sick, since it had knowledge to the 
contrary when it issued the policy. 


{For other cases, see Insurance, Cent. Dig. §§ 681 -690; Dec. Dig. § 291.] 


FORFEITURE OF WARRANTY— MATTERS RELATING TO 
PERSON INSURED 


Where an application for insurance contained a warranty that insured 
had not been sick for the last ten years, in order to show a breach 


% Decision rendered, Feb. 16,1910. Rehearing denied, April 7, 1910. 91 N. E. Rep. 466. 
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of this warranty it must appear that the insured had had something 
other than a temporary ailment which readily yielded to treatment. 


[For other cases, see Insurance, Cent. Dig. § 689; Dec. Dig. § 291.] 


FORFEITURE OF WARRANTY — MATTERS RELATING TO 
PERSON INSURED. 

Although a policy of insurance refers to and makes the application a 
part of the policy, only statements made strictly in answer to the 
inquiries contained in the application can be regarded as warranties, 
and an answer, “Has not been sick”, to a question in an application 
for life insurance, ‘‘Give the names and addresses of physicians who 
have attended you, or whom you have consulted during the last ten 
years, and for what disease”, was not responsive and created no 
warranty. 

[For other cases, see Insurance, Cent. Dig. § 562; Dec. Dig. § 264:] 

WAIVER AFFECTING RIGHT TO AVOID POLICY. 


Where an answer to a question in an application for life insurance was 
not responsive, but the company elected to accept it and issued the 
policy without requiring any other answer, it thereby waived its 
right to an answer to the question. 


[For other cases, see Insurance, Cent. Dig. § 1028; Dec. Dig. § 380.] 


Error to Appellate Court, Second District, on Error to Cir- 
cuit Court, Henry County; W. H. Gest, Judge. 

Action by Martin J. Peterson, executor, against the Manhat- 
tan life Insurance Company. From a judgment of the Appel- 
late Court (115 Ill. App. 421) affirming a judgment for defend- 
ant, plaintiff brings error. Reversed and remanded. 

On October 11, 1897, Martin J. Peterson, executor of the last 
will and testament of Charles H. Peterson, deceased, brought 
an action in assumpsit in the Circuit Court of Henry County 
against the Manhattan Life Insurance Company, defendant in 
error, to recover the amount of a policy of insurance thereto- 
fore issued by the said company upon the life of said Charles H. 
Peterson, deceased. To the declaration defendant in error in- 
terposed the general issue and gave notice of special matters that 
it would rely upon in defense. The trial of the cause before the 
court without a jury resulted in the entry of a judgment against 
the plaintiff on March 29, 1901. Thereafter, in August, 1904, 
the judgment of the Circuit Court was affirmed by the Appel- 
late Court for the Second District, and to review that judgment 
Martin J. Peterson, as executor, has brought the record to this 
court by writ of error sued out by him in December, 1908. 

On August 9, 1895, the deceased made application in writing 
to the defendant in error for a policy of insurance upon his life 
in the sum of $10,000. At the close of the application signed by 
him were these words: “It is hereby warranted that the above 
statements and answers are full, complete and true in every 
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particular, and they are offered as a consideration for the insur- 
ance applied for, which, however, shall not be forfeited by any 
misstatement made therein after three years from the date 
hereof.” 

The medical examination, which was a part of the application, 
contained, among others, the following questions, and answers 
made thereto by the applicant :— 

“©. 68. Have you ever been declined or postponed by any 
company? State name of company. A. No.” 

“Q. 24. Have you ever had rheumatism in any form? Num- 
ber of attacks, dates, duration, parts affected. State also 
whether there were heart complications. A. No.” 

“Q. 81. When did you last consult a physician, and for what 
reason? A. July, 1895; malaria. 

“Q. 82. Name and address of physician? A. W. S. Bryan. 

“Q. 83. Give the names and addresses of physicians who have 
attended you or whom you have consulted during the last ten 
years, and for what diseases. A. Has not been sick.” 

These questions were printed in the printed blank form pre- 
pared by the insurance company to be used by its medical ex- 
aminers in examining applicants for insurance, and the answers 
appeared in the handwriting of the medical examiner who ex- 
amined the applicant for the company. 

When the application was received by defendant in error at 
its New York offices, the policy was prepared and sent to W. 
N. Sattley, its state manager for Illinois. Before it was deliv- 
ered to Peterson, however, the company wrote Sattley to hold 
the policy until further investigation had been made regarding 
the risk, stating that it had been informed that it was thought 
that the applicant had some lung trouble. Sattley thereupon 
went to Cambridge, Ill., the home of Mr. Peterson, and after 
making sufficient investigation to satisfy himself that the risk 
was good, delivered the policy. The application was by the 
policy made a part of the contract of insurance. The death of 
the insured occurred in March, 1897, within three years from 
the date of the policy and after he had paid two annual premi- 
ums thereon. The cause of death was acute tuberculosis of the 
lungs. 

It appears from the record that during the month of March, 
1895, the deceased made application for membership in the 
Order of Modern Woodmen of America and for benefits in that 
order in the sum of $3,000; that said application was rejected 
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by the head physician of said order, and notice of his rejection 
was sent to Peterson by said order five months before he signed 
the application for the policy of insurance here in controversy ; 
that in June, 1894, he was troubled with muscular rheumatism 
and consulted a physician in reference thereto, who prescribed 
for him. In his application for membership in the Modern 
Woodmen he was asked the following questions and gave the 
following answers: “Have you ever had rheumatism? A. Yes. 
If so, give number, dates and duration of attacks. A. One of 
thirty days.” 

A number of propositions of law were submitted to the court 
by both the plaintiff and defendant in error, some of which 
were refused and others held. Errors and cross ‘errors as- 
signed question the action of the court in passing on various 
of these propositions. 


CHARLES E. SturtTz and WILLIAM C. Ewan, for Plaintiff in 
Error. 

PECKHAM, PACKARD, Ap Mapoc & WALSH, for Defendant in 
Error. 


PER CURIAM. 

When the judgment was entered in the Appellate Court, 
plaintiff in error, by the statute then in force, had five years in 
which to sue out a writ of error from this court. On July 1, 
1907, section 117 of chapter 110, Hurd’s Rev. St. 1908, became 
effective. By that section the time within which a writ of error 
might be sued out was reduced from five years to three years. 
The writ herein was sued out more than three years but less 
than five years after the date of the judgment of the Appellate 
Court. Defendant in error has not pleaded the statute nor 
moved to dismiss the writ, but insists by its brief that the three 
year statute applies, and states that it entertains the hope that 
this court will decide, on its own motion, that it has no juris- 
diction. This defense to the writ can only be interposed by plea. 
Burnap vs. Wight, 14 Ill. 303; Hauger vs. Gage, 168 IIl. 365, 
48 N. E. 142. When not so interposed it will receive no con- 
sideration. In the case of International Bank vs. Jenkins, 104 
Ill. 143, it was decided that the bar of the statute of limitations 
to a writ of error may be presented by a motion to dismiss as 
well as by a plea, where the writ appears on the face of the 
record to be barred and nothing is alleged to remove the bar. 
That decision is erroneous in principle and out of harmony 
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with the decisions of the court before and since. The case of 
Henry County vs. Winnebago Swamp Drainage Co., 52 Ill. 454, 
is cited in support of the doctrine. That, however, was a chan- 
cery case, as are all those in which it has been held that the 
defense of the statute of limitations may be made by demurrer. 
In equity, where it appears on the face of the bill that the cause 
of action is barred by laches or the statute of limitations, the 
defect may be reached by demurrer to the bill. It is otherwise 
at common law. Even where a declaration shows, on its face, 
that the limitation prescribed by the statute has expired, a de- 
murrer will not lie, because the plaintiff would thereby be pre- 
vented from pleading the exception to the statute which would 
prevent the bar. Wall vs. Chesapeake & Ohio Railroad Co., 
200 Ill. 66, 65 N. E. 632; Gunton vs. Hughes, 181 Ill. 132, 54 
N. E. 895. The writ of error is a common law writ. The limi- 
tation of time for bringing it was twenty years; but, even 
though brought afterward, it would not be quashed on motion, 
because this would deprive the party of the benefit of replying 
the exceptions in the statute. 2 Tidd’s Pr. 1141, The defendant 
in error could avail itself of the defense only by plea. The court 
cannot judicially take notice of it, as the limitation of time is no 
objection to the jurisdiction of the court. Brooks vs. Norris, 
11 How. 204, 18 L. Ed. 665. The assignment of errors is 
the declaration of the plaintiff in error. If the defendant in er- 
ror wanted to have the benefit of the statute of limitations, it 
should have filed a plea setting it up, though if the plea had been 
found against it a reversal would necessarily have followed. 
Austin vs. Bainter, 40 Ill. 82; Mahony vs. Mahony, 139 Ill. 14, 
28 N. E. 915; Thornton vs. Houtze, 91 IIl. 199, 

The sixty-eighth question contained in the medical examina- 
tion was: “Have you ever been declined or postponed by any 
company? State name of company.” The answer was, “No”. 
It appears by the undisputed evidence that the deceased had 
made an application for membership and benefits in the Modern 
Woodmen of America in March, 1895, which had been rejected, 
as the deceased knew at the time he made application for insur- 
ance to defendant in error. 

The proposition of law No. 11, submitted by defendant in 
error and held by the trial court, was to the effect that the 
Modern Woodmen of America is a life insurance company, and 
that if the deceased made application for membership and bene- 
fits in the Modern Woodmen of America, which application 
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was rejected, then the plaintiff in error could not recover in this 
case because deceased answered “No” to the sixty-eighth in- 
terrogatory hereinabove set out. 

The court refused the proposition of law No. 8, submitted by 
plaintiff in error, which was to the effect that proof that the 
application of the deceased to the Modern Woodmen of 
America had been rejected did not show a breach of the war- 
ranty evidenced by question 68 and the answer thereto. It is 
urged by plaintiff in error that the trial court erred in holding the 
eleventh and in refusing the eighth propositions. 

It is to be observed, in the first instance, that question 68, 
standing alone, is of doubtful significance. It does not appear 
whether it referred to a banking company, a life insurance 
company, a fire insurance company, or a company of some 
other kind, and it does not appear to what sort of a proposition 
or offer of the deceased it had reference. There is no other 
question in the examination, so far as we are able to perceive, 
that pertains in any degree to any previous application for life 
insurance or for membership in a fraternal beneficiary society 
which could aid this question by reference. 

If, however, defendant in error be given the benefit of a pre- 
sumption which no doubt arises from the circumstances under 
which the question was propounded, to the effect that the de- 
ceased and defendant in error both understood it to mean, 
“Have you ever made any application for life insurance which 
has been declined by any life insurance company, or has the 
delivery to you of any contract of life insurance ever been post- 
poned by any life insurance company”, the question still remains 
whether the Modern Woodmen of America is to be regarded as 
a life insurance company within the meaning of this question 
and answer. If there is doubt or uncertainty in reference to the 
meaning of the question and answer, growing out of the manner 
in which the question is framed, the language used must be in- 
terpreted most strongly against the defendant in error. If a 
clause in a contract of insurance is susceptible of two interpre- 
tations, that one will be adopted which is most favorable to the 
insured. Forest City Ins. Co. vs. Hardesty, 182 Ill. 39, 55 N. 
FE. 129,74 Am. St. Rep. 161. 

The Modern Woodmen of America is a fraternal beneficiary 
society organized under the laws of Illinois. Section 258, c. 73, 
Hurd’s Rev. St. 1908, provides: “A fraternal beneficiary so- 
ciety is hereby declared to be a corporation, society or associa- 
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tion formed, organized or carried on for the sole benefit of its 
members and their beneficiaries, and not for profit. Each so- 
ciety shall have a lodge system, with ritualistic form of work 
and representative form of government, and may make provi- 
sions for the payment of begefits in case of disability and death, 
or of either, resulting from either disease, accident or old age 
of its members.” ‘The persons to whom the death benefit can 
be made payable are limited to certain classes. Section 31, c. 
3zZ, Hurd’s Rev. St. 1908, provides, among other things: “As- 
sociations and societies which are intended to benefit the 
widows, orphans, heirs and devisees of deceased members there- 
of, and members who have received a permanent disability, and 
where no annual dues or premiums are required, and where the 
members shail receive no money as profit or otherwise, except 
for permanent disability, shall not be deemed insurance compa- 
nies.” In Commercial League vs. People, 90 Ill. 166, it was 
heid that an organization such as the Modern Woodmen was 
not a life insurance company, within the meaning of the statute 
reauiring that any life insurance company operating in this state 
should have a capital of a certain amount which should be in- 
vested in a certain manner. In Martin ys. Stubbings, 126 IIL. 
887, 18 N. E. 657, 9 Am. St. Rep. 620, it was said: “A mutual 
benefit society is not a life insurance company in the restricted 
sense in which that term is used in our statute in relation to life 
insurance companies, nor is a certificate of membership in such 
society a policy of life insurance in the same restricted sense of 
the term, yet it is manifest that such membership certificate is 
in the nature of a mutual life insurance policy.” But in Rock- 
hold vs. Canton Masonic Mutual Benevolent Society, 129 IIl. 
44), 21 N. E. 794, 2 L. R. A. 420, and in other cases which fol- 
low, it has been held that an organization such as the Modern 
Woodmen is an insurance company in the enlarged 'sense of 
that term. 

In the ordinary sense a fraternal order is not an insurance 
company. Fraternal organizations exist which have nothing 
in the nature of insurance, others which issue no certificate and 
yet pay a death benefit, others which issue certificates and pay 
death benefits to some of its members and not to others, and 
others organized for the purpose of benefiting the widows, or- 
phans, relatives, or dependents of deceased persons. The lat- 
ter have some of the characteristics of insurance companies, the 
chief resemblance consisting in the fact that a sum of money is 
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pavable upon the death of the member in the one case, the in- 
sured in the other, to the beneficiary. But the two classes of 
corporations are organized under different acts and for different 
purposes. A life insurance policy may be obtained either by the 
insured or any one having an interest in his life, may be pay- 
able to his estate, to a creditor, or to a beneficiary named, and 
upon his death the amount is an ordinary debt, subject to gar- 
nishment or other process of the law. The certificate of a bene- 
ficiary society may be obtained only by the member. It cannot 
be made payable to his estate, but only to his widow or children 
or some one belonging to the classes mentioned in the statute, 
and the amount of the benefit is not an ordinary debt subject 
to the claims of creditors by any legal or equitable process, but 
is expressly exempt from appropriation to the payment of any 
debt or liability of a certificate holder, or of any beneficiary 
named in a certificate, or of any person having any right there- 
under. The insurance company is an ordinary business corpo- 
ration, and its policies are obtained for ordinary business pur- 
poses, for investment, for security, for the benefit of credit, as 
well as the protection of the family. The beneficiary society 
is organized not for purposes of profit. Its certificates cannot 
be used for business purposes. Its members can receive no 
pecuniary advantage from its certificates. Creditors cannot 
reach such certificates, and the only purpose of the society is the 
benefit of the widows or orphans of its members or persons 
within the other classes mentioned in the statute. The defend- 
ant in error and beneficiary: organizations belong to different 
classes of corporations, and, in view of their different character, 
the different purposes for which they exist, and the different 
methods of their business, the question under consideration 
would not necessarily call the attention of an ordinary person 
to his membership in fraternal societies or his application for 
such membership therein, or be regarded by him as calling for 
a disclosure in regard thereto. 

The two cases principally relied upon by defendant in error 
in this regard are Alden vs. Knights of Maccabees, 178 N. Y. 
535, 71 N. E. 104, and Bruce vs. C. M. L. I. Co., 74 Minn. 310, 
77 N. W. 210. In the New York case the question propounded 
to the applicant was this: “Have you ever been rejected by any 
lite insurance company or association?” The answer was, 
“No”, when, in fact, the applicant had been rejected by another 
“tent” of the Knights of Maccabees other than the “tent” to 
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which the application for the certificate involved in the reported 
case was made. In the Minnesota case the question was, “Has 
any company or association ever declined or postponed insur- 
ance on your life?” It is to be observed that in each of these 
cases ‘the question was broader than the one in the case at bar; 
the interrogatory being as to rejection by any life insurance 
company or “association”. ‘The distinction is obvious. The 
inclusion of the word “association” in the question extends the 
range of the inquiry. 

Plaintiff in error regards Penn Mutual Life Ins. Co. vs. Bank 
Co., 72 Fed. 413, 19 C. C. A, 286, 38 L. R. A. 33, 70, decided 
by the United States Circuit Court of Appeals for the Sixth 
Circuit, as in point. There the question was, “Have you your 
life insured in this or any other company? (lf so, give the name 
of each company and the kind and amount of each policy.)” 
The answer enumerated several policies in various regular or 
“old line” insurance companies. The applicant omitted, how- 
ever, to make any mention of certificates which he held “in the 
Knights of Pythias and Royal Arcanum mutual aid associa- 
tions”. The court determined that these certificates were not 
within the scope of the question, and used this language: “We 
cannot presume the company to have been ignorant of the fact 
that large numbers of persons have taken out life insurance in 
mutual benefit associations which are not ordinarily described 
as insurance companies, and that doubt has often arisen whether 
the contracts they issue are properly or technically described as 
life insurance at all. Continental Life Ins. Co. vs. Chamberlain, 
132 U. S. 304 [10 Sup. Ct. 87], 33 L. Ed. 341. Having in view 
the well established rule that insurance contracts are to be con- 
strued against those who frame them (Accident Ins. Co. vs. 
Crandal, 120 U. S. 527, 5383 [7 Sup. Ct. 685], 30 L. Ed. 740, 743; 
Manufacturers’ Accident Indemnity Co. vs. Dorgan, 16 U. S. 
App. 290, 309, 7 C. C. A. 581, 58 Fed. 945, 22 L. R. A. 620), 
and that any doubt or ambiguity in them is to be resolved in 
favor of the insured, we conclude that a certificate in a mutual 
benefit and social society was not within the description, ‘policy 
of life insurance in any other company’.” 

Questions closely allied to the one before us have frequently 
arisen, under varying conditions, in the courts of other states, 
and the conclusions reached. in the different jurisdictions are 
by no means uniform. — It is a matter of general knowledge 


that officers and agents of insurance companies of the class to 
Vou. XXXIX.—53. 
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which defendant in error belongs invariably refuse to regard 
societies such as the Modern Woodmen as insurance compa- 
nies, and this fact is entitled to consideration in determining 
what the question and answer meant to the insurer. 

We think that a correct statement of the law is this: The 
term “insurance company”, in its broader meaning, includes 
fraternal beneficiary societies; in its restricted sense, and con- 
fining it to its literal meaning, it does not include such societies. 
Applying, then, the ordinary rule of construction which obtains 
in determining the meaning of contracts of insurance, the 
Modern Woodmen of America is not to be regarded as an in- 
surance company within the meaning of the question pro- 
pounded. It follows that the eleventh proposition of law should 
have been refused, and the eighth proposition of law should 
have been held. 

The twenty-fourth interrogatory contained in the medical ex- 
amination was this: “Have you ever had rheumatism in any 
form? Number of attacks, dates, duration, parts affected. 
State also whether there were heart complications.” The an- 
swer was, “No”. The proof showed that the applicant had suf- 
fered from muscular rheumatism, but that there were no heart 
complications. The court held proposition of law No. 1, sub- 
mitted by plaintiff in error, to the effect that by this, question 
and answer the applicant warranted that he had not had rheu- 
matism in any form which involved heart complications, and 
that evidence which showed that he had suffered from muscu- 
lar rheumatism, but that with such disease there were no heart 
complications, did not show a breach of warranty. The com- 
pany by cross error urges that to so hold was error. We think 
the proposition was in accordance with the law. The so called 
question, in fact, included a half dozen questions. Where two 
questions are included in one, the fact that the party to whom 
they are addressed is apt to answer the second question and 
ignore the first is well known. We think the construction put 
upon this question and answer by the trial court is neither 
strained nor unreasonable. 

The eighty-third question, so called, was this: “Give the 
names and addresses of physicians who have attended you or 
whom you have consulted during the last ten years, and. for 
what diseases.” The answer was, “Has not been sick”. The 
application itself showed that in the preceding July deceased 
had consulted Dr. W. S. Bryan, and that he was then sick with 
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malarial fever for about ten days. The proof also showed that 
the attack of muscular rheumatism above referred to occurred 
within the ten year period, and that he consulted Dr. J. A. Kirk- 
land at that time. Proposition of law No. 2, which was sub- 
mitted by the plaintiff and held by the court, was, in effect, that 
the words “has not been sick” were not responsive so far as 
the question sought to elicit the names and addresses of phy- 
sicians who had attended upon or been consulted by the appli- 
cant during the last ten years, and that, before the warranty 
that the applicant had not had any disease within ten years 
(which warranty the court held to exist by reason of this an- 
swer) was broken, the disease proven must be something other 
than a temporary ailment which readily yielded to treatment, 
and if the evidence showed that the ailment—muscular rheuma- 
tism—was temporary in character and readily yielded to treat- 
ment, then the warranty had not been broken, and there was 
no obstacle to recovery so far as question 83 and the words 
written as an answer thereto were concerned. This proposition 
is attacked by an assignment of cross error. 

If it be conceded that the statement “has not been sick” be 
a warranty, then the fact that deceased had suffered from ma- 
larial fever would not be a breach, as that sickness was re- 
vealed by other portions of the medical examination. An 
insurance company cannot insist upon the forfeiture of an in- 
surance policy for a cause of which it had knowledge when 
it issued the policy. Security Trust Co. vs. Tarpey, 182 Ill. 52, 
54 N. E. 1041. The evidence showed that the disease commonly 


called “muscular rheumatism” is not true rheumatism, but is a ~ 


nervous disease affecting the muscles, the technical name of 
which is “myalgia”. Dr. Kirkland, called by defendant in er- 
ror, testified that the deceased, while suffering from this ailment, 
consulted him three or four times; that he prescribed for him, 
and the trouble readily yielded to the treatment. While we are 
disposed to regard as sound the trial court’s view of the char- 
acter of the illness, proof of which would be essential to show a 
breach of the warranty even if a warranty had been created by 
the statement “had not been sick” (Minnesota Mutual Life Ins. 
Co. vs. Link, 230 Ill. 273, 82 N. E. 637), we also think the ob- 
jection to this proposition of law without merit for another 
reason, ' 

In Commercial Mutual Accident Co. vs. Bates, 176 IIl. 194, 52 
N. E. 49, it was said: “Although a policy of insurance refers 
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to and makes the application a part of the policy, yet it is well 
settled that only such statements as are made strictly in answer 
to the inquiries contained in the application can be regarded as 
warranties.” The answer now under consideration is in no wise 
responsive. The question sought to elicit the names of the 
physicians whom deceased had consulted or who had attended 
upon him, and in case he had consulted or been attended by 
physicians then he was required to name the diseases in refer- 
ence to which he had consulted them or for which they had at- 
tended upon him. The latter part of the question required an 
answer only in case the first part of the question was answered 
by naming a physician or physicians. To say “has not been 
sick” does not answer any part of the question. It may be, as 
suggested by defendant in error, that in view of the history of 
this applicant the conclusion should be that this answer was a 
palpable evasion, made for the purpose of avoiding a recitation 
of facts that would lead to the rejection of the application for 
insurance. But the company did not elect to require an answer 
to the question. On the contrary, it issued the policy with that 
evasion appearing in the medical examination. If the answer 
was good enough when the company desired to collect premi- 
ums from the applicant, it ought to be good enough when the 
company is called upon to pay. By issuing the policy the com- 
pany waived any answer to this question. Hall vs. P. M. F. Ins. 
Co., 6 Gray (Mass.) 185; Phoenix Ins. Co. vs. Raddin, 120 U- 
S. 183, 7 Sup. Ct. 500, 30 L. Ed. 644. The court committed 
no error of which the company can complain in holding the 
second proposition. 

The judgments of the Appellate Court and the Circuit Court 
will be reversed, and the cause will be remanded to the latter 
court for a new trial. 

Reversed and remanded. 

Hand, J., having been of counsel in the trial court, took no 
part in the consideration or decision of this case. 


CARTWRIGHT and CARTER, JJ. (dissenting). 
The obvious purpose of the question, “Have you ever been 
declined or postponed by any company?” was to ascertain 
whether any company engaged in the business of making con- 
tracts of life insurance had declined or postponed the applicant 
as not a suitable subject for insurance. For that purpose it 
made no possible difference to the parties whether the company 
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rejecting or postponing the applicant had the name of life in- 
surance company or not. The question did not use the restricted 
term, “life insurance company”, but the words used were, “any 
company”. The Modern Woodmen of America, which had re- 
jected the applicant, issued certificates which were essentially 
contracts of life insurance. Its contracts occupied the place 
of ordinary insurance policies and were contracts of insurance 
if considered apart from all merely arbitrary statutory classifica- 
tions. Rockhold vs. Canton Masonic Benevolent Society, 129 
Ill. 440, 21 N. E. 794, 2 L. R. A. 420. The contracts between 
such organizations and their members are life insurance poli- 
cies. Railway Passenger Conductors’ Aid Ass’n vs. Robinson, 
147 Ill. 188, 35 N. E. 168; Lehman vs. Clark, 174 II. 279, 51 N. 
E. 222, 43 L. R. A. 648; Supreme Order Iron Hall vs. Grigsby, 
178 Ill. 57, 52 N. E. 956; Joyce on Insurance, § 444. We see 
no reason for restricting the language used by the parties to 
one class of companies furnishing life insurance. The informa- 
tion was important to the insurance company, and no less im- 
portant if the company rejecting the applicant did not belong to 
a limited class of companies furnishing life insurance. It was, 
however, a life insurance company for all purposes except that 
it was exempt from complying with the general insurance law 
and was governed by a separate code of rules applicable to 
such companies. Railway Passenger Conductors’ Aid Ass’n 
vs. Robinson, supra. 


Note by the Editor of the Insurance Law Journal. 


In its grammatical sense the question here asked as to the rejection 
of the insured is broad enough to include benevolent organizations as 
well as insurance companies strictly so called. The grounds on which 
the former have been distinguished have usually concerned the applica- 
tion of laws regulating the business and the argument has been, not 
that they were not insurance companies in a broad sense, but that they 
were not the class of companies intended by the use of that term which, 
in its restricted sense, as indicated by the nature of the laws themselves, 
applied only to corporations or, at most, to companies organized for 
business purposes. The term “insurance company” is popularly used 
both in its broad and its more restricted sense as distinguished from 
associations which are not organized for business purposes, and its 
meaning in each case must be determined from the circumstances or 
connection in which it is employed. The apparent intention of the ques- 
tion was to include both classes, since a rejection on the ground of im- 
paired health by either was of equal importance. The real question was 
whether the insured may have been misled by the double sense in which 
the term has been employed, or sought by a quibble to deceive the in- 





830 Insurance Law Journal Vol. 39. [ June, 1910. 


quirer and, as bearing on this point, it is important to note that the 
word “company” was not qualified by the word “insurance”, and that 
the context clearly shows that the words “declined or postponed” re- 
ferred to applications for insurance protection by such company. Ina 
grammatical sense, incorporation and business purposes merely differ- 
entiate certain classes of companies from others. While the courts are 
divided in opinion, the cases which sustain the conclusion here reached 
must find their strongest support in the principle that grounds of for- 
feiture must be strictly construed as against the company. 

Similarly it is difficult to find sound logical support for the rulings 
regarding rheumatism and sickness. The interrogatory called for 
knowledge of “rheumatism in any form”. Confessedly the applicant had 
had it in muscular form. He was asked “also” to state whether there 
were heart complications. He distinctly. denies in his answer that he 
had ever had rheumatism at all in any form. No other consistent 
grammatical construction can be placed on his reply. It was distinctly 
responsive as a denial of the whole interrogatory, and the applicant had 
every reason to believe it would be so construed. 

So in respect to the answer as to sickness. The inquiry was for 
names of physicians who had been consulted. The meaning was un- 
questionable. It was not as to physicians who might have been con- 
sulted regarding other matters, but about physical ailments of the ap- 
plicant. He denied that he had had such ailments, and therefore it 
followed that he could not have consulted them as a necessary conclu- 
sion. Could it be said that if one had been asked whether he had bor- 
rowed money to meet an indebtedness, and had replied that he had no 
such indebtedness, the reply was not responsive, and that the questioner 
was not justified in assuming that no money had been borrowed? The 
reply would seem equally responsive in the former case as in the latter. 





Hardy vs. Etna Life Ins. Co. 


SUPREME COURT OF NORTH CAROLINA. 


HARDY 
vs. 


ETNA LIFE INS. CO.* 


LIFE INSURANCE—INSURABLE INTEREST. 

The relationship of uncle and nephew does not of itself create an in- 
surable interest in favor of either. 

[For other cases, see Insurance, Cent. Dig. § 158; Dec. Dig. § 116.] 


LIFE INSURANCE—ASSIGNMENT—ASSIGNEE WITHOUT IN- 
SURABLE INTEREST 

A life insurance policy taken out in good faith and valid at its inception 
may, with the insurer’s consent, be assigned to one not having an 
insurable interest, if the assignment is in good faith, and not a mere 
cloak or cover for a wagering transaction. 


[For other cases, see Insurance, Cent. Dig. §§ 166, 167; Dec. Dig. § 122.] 


Appeal from Superior Court, Lenoir County; W. R. Allen, 


Judge. 
Action by W. P. Hardy against the AXtna Life Insurance 


Company. From a judgment in favor of plaintiff on a de- 
murrer, defendant appeals. Affirmed. 

From the complaint it appeared: “(2) That on or about the 
19th day of October, 1904, Parrott M. Hardy, the uncle of the 
plaintiff, insured his life in the defendant company, and the said 
defendant company, in consideration of the stipulations set out 
in its contract of insurance, herein mentioned, did issue to the 
said Parrott M. Hardy three certain policies on his life in the 
sum of $1,000 each, each being made payable to the executors, 
administrators, or assigns of the said Parrott M. Hardy, and 
the said policies being numbers 62845, 62846, and 63215, which 
policies are herewith deposited in court with this complaint. 
(3) That on the 31st day of October, 1904, the said Parrott M. 
Hardy duly transferred and assigned two of the above named 
policies of insurance, being Nos. 62845 and 62846, to the plain- 
tiff, which said transfers were made at the request and desire 
of said Parrott M. Hardy, who was assured by the defendant’s 
agent that such assignments under the existing facts were valid 
and binding, and which assignments were made under the di- 
rection and with the assent and approval of the defendant com- 
pany. (4) That on the 19th day of December, 1904, the said 


* Decision rendered, April 6,1910. 67S. E. Rep. 767. 
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Parrott M. Hardy duly assigned and transferred the policy of 
insurance, being No. 63215, above mentioned, to the plaintiff, 
which said transfer was made at the request and desire of the 
said Parrott M Hardy, who was assured by the defendant’s 
agent that such assignment, under the existing facts, was valid 
and binding, and which assignment was made under the direc- 
tion and with the assent and approval of the defendant com- 
pany. (5) That on the Sth day of April, 1908, the said Parrott 
M. Hardy died, and soon thereafter proper proofs of his death 
were furnished to the defendant company. (6) That at the time 
of the issuing of the above mentioned policies the plaintiff knew 
nothing about the transactions, and was in no way connected 
with the same, but at the said time, as well as at the time of the 
transfer hereinbefore mentioned, and until the death of the said 
Parrott M. Hardy, the plaintiff had a valuable and insurable 
interest in the life of the said Parrott M. Hardy, in that not only 
did the relationship of uncle and nephew exist between them, 
but also there was actually a deep affection between them, and 
a mutual understanding that each should call on the other in 
time of need or distress, all of which was actually done, and 
especially did the said Parrott M. Hardy look to and rely upon 
the plaintiff for at least twelve years immediately preceding his 
death, to aid and assist him in a pecuniary way, the relationship 
of debtor and creditor having existed between them in a large 
extent continuously during said time. And the said plaintiff 
having during said time run risk and hazard in his business, in 
order to be of continual assistance and help to the said Par- 
rott M. Hardy, his uncle. That, further, in the time of sickness 
and distress of the said Parrott M. Hardy, and especially during 
the last years of his life, he looked to the plaintiff for help and 
attention, which owing to the relationship herein set out was 
continuously administered by the plaintiff. (7) That the defend- 
ant is now due the plaintiff, upon the said policies, the sum of 
$3,000 and interest on the same, for which demand has been 
duly made and payment refused by the defendant.” 

By leave of court, T. W. Mewborn, as administrator of Par- 
rott M. Hardy, the insured, was allowed to interplead, and filed 
a petition claiming the amount due on the policies. This peti- 
tion admitted that the policies were taken out by Parrott M. 
Hardy, deceased; that they were valid at their inception, and 
had been assigned to plaintiff; but averred that plaintiff, as 
assignee, should not be allowed recovery on the policies for the 
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reason that the assignee, at the time of assignment made, had 
no insurable interest in the life of the insured. The company 
demurred to the complaint, and later, also, to the petition, on 
the ground that, at the time of the alleged assignment, the 
plaintiff had no insurable interest in the life of the insured; the 
relationship between them being only that of uncle and nephew, 
and the additional facts set forth in item 6 of the complaint not 
creating such insurable interest; that the attempted assignment, 
therefore, had the effect of avoiding the policy in toto, and that 
no recovery thereon could be had in favor of either the plaintiff 
or petitioner. 

There was judgment overruling the demurrer, and the com- 
pany excepted and appealed. 


Rousz & LAND and W. C. Monroe, for Appellant. 
G. V. Cowper and J. Pau. FR1zzE.LE, for Appellee. 
LoFTIN & VARSER, for /nterpleader. 


HOKE, J. (after stating the facts as above). 

It is very generally held that the relationship of uncle and 
nephew does not of itself create an insurable interest in favor 
of either. Corson, Ex. of McLean, 113 Pa. 438, 6 Atl. 213, 57 
Am. Rep. 479; Singleton vs. Ins. Co., 66 Mo. 63, 27 Am. Rep. 
321; Doody Co. vs. Green, Guardian, 131 Ga. 568, 62 S. E. 
984. But we are not called on to determine whether the ad- 
ditional facts set forth in section 6 of the complaint would 
bring about such an interest, for the reason that, on the facts 
as they appear, we are of opinion that if the assignment is 
otherwise valid, plaintiff has a right to recover the proceeds of 
the policies, whether at the time of the assignment he had an 
insurable interest in the life of the deceased or not. 

It is accepted doctrine here, and elsewhere, that in order 
to a valid policy of life insurance there must have existed an in- 
surable interest at the time the contract is entered into, and 
the question whether such a policy, valid at its inception, can be 
assigned to one who has no insurable interest has been very 
much discussed in the courts, and on this there is some conflict 
in the cases. We consider it, however, as established by the 
great weight of authority that where an insurant makes a con- 
tract with a company, taking out a policy on his own life for 
the benefit of himself or his estate generally, or for the benefit 
of another, the policy being in good faith and valid at its in- 
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ception, the same may, with the assent of the company, be as- 
signed to one not having an insurable interest in the life of the 
insured; provided this assignment is in good faith, and not a 
mere cloak or cover for a wagering transaction. Decided inti- 
mation in favor of this general principle was given by this court 
in the recent case of Pollock vs. Household of Ruth, 150 N. C. 
211, 63 S. E. 940, and the position will be found sustained by 
a large number of authoritative and well considered decisions 
and by text writers of approved excellence. Ins. Co. vs. Arm- 
strong, 117 U. S. 591, 6 Sup. Ct. 877, 29 L. Ed. 997; Connecti- 
cut Mutual vs. Schaefer, 94 U. S. 457, 24 L. Ed. 251; Crosswell 
vs. Ass’n, 51 S. C. 103, 28 S. E. 200; Rylander vs. Allen, 125 
Ga. 206, 53 S. E. 1082, 6 L. R. A. (N. S.) 128, annotated in 5 
Am. & Eng. Ann. Cas. 355; Murphy vs. Red, 64 Miss. 614, 1 
South. 761, 60 Am. Rep. 68; Brown vs. Greenfield Ins. Co., 172 
Mass. 498, 53 N. E. 129; Mutual Life vs. Allen, 138 Mass. 24, 
52 Am. Rep. 245; Steinback vs. .Diepenbrock, Ex., 158 N. Y. 
24, 52 N. E. 662, 44 L. R. A. 417, 70 Am. St. Rep. 424; Cham- 
berlain vs. Butler, 61 Neb. 720, 86 N. W. 481, 54 L. R. A. 338, 
87 Am. St. Rep. 478; Moore vs. Guarantee Fund, 178 Ill. 202, 
52 N. E. 882; Prudential Co. vs. Liersch, 122 Mich. 436, 81 N. 
W. 258; Cooley’s Briefs on Ins. vol. 1, p. 262 et seq.; 1 Vance 
on Insurance, p. 140 et seq. 

To quote from some of the cases referred to, in Steinback vs: 
Diepenbrock, supra, it was held: “That one having no insur- 
able interest in the life of another may acquire by assignment a 
valid policy upon his life and enforce it to the full amount.” 
And in Murphy vs. Red, supra: “The holder of a valid policy 
of insurance on his own life, payable to himself or his legal rep- 
resentatives, may assign the same for a valuable consideration, 
as he may any other chose in action, if there is nothing in the 
terms of the policy to prevent the assignment, and the assignee 
or purchaser of such policy, transferred according to its terms, 
is entitled to the proceeds of the same when due, notwithstand- 
ing he may have no insurable interest in the life of the insured.” 

In several cases, where the opinion apparently upholds the 
contrary view, it will be found that the cause was correctly de- 
cided and sustainable on the ground that the policy, though 
taken out in the name of the insured, was procured in pursu- 
ance of a scheme and purpose to assign to one having no insur- 
able interest, and that the proposed assignee was cognizant of 
the arrangement and took part in it. This was true in the case 
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of Warnock vs. Davis, 104 U. S. 775, 26 L. Ed. 924, and also 
in Cammack vs. Lewis, 82 U. S. 643, 21 L. Ed. 244. In both of 
these cases the assignees were parties to the arrangement by 
which the policies were procured and assigned, and having no 
insurable interest in the life of the insured, the facts disclosed, 
as far as the assignments were concerned, a clear case of wager- 
ing contract on the duration of a human life, forbidden by the 
law, and the assignments were not allowed to stand. Accord- 
ingly, we find the same high court, in Life Ins. Co. vs. Arm- 
strong, supra, under a different state of facts, deciding the gen- 
eral principle: ‘That a policy of life insurance, without re- 
strictive words, is assignable by the assured for a valuable con- 
sideration equally with any other chose in action, where the 
assignment is not made to cover a mere speculative risk, and 
thus evade the law against wager policies, and payment thereof 
may be enforced for the benefit of the assignee, and, under the 
procedure of many states, in his name.” Undoubtedly, how- 
ever, there are decisions which directly hold that a life insurance 
policy, though valid at its inception, may not be assigned to 
persons having no insurable interest in the life of the insured; 
and North Carolina has been referred to as upholding this view 
both in text books and in decisions of other courts. If this is 
a correct interpretation of our case on this subject, we would 
not hesitate to hold that they were not well decided; but, while 
some of them certainly give color to this view, we think that a 
more careful consideration of our decisions will disclose that in 
all of them, where the contract was declared void or set aside, 
it appeared that the assignment of the policy to one having no 
insurable interest was made in pursuance of a preconceived pur- 
pose, and that the assignee had suggested the arrangement or 
been a party to it. 

In Hinton vs. Lumber Co., 135 N. C. 314, 47 S. E. 474, 65 L. 
R. A. 161, 102 Am. St. Rep. 545, this was expressly made the 
basis of the decision. In the case of Powell vs. Dewey, 123 N. 
C. 108, 31 S. E. 381, 68 Am. St. Rep. 818, and this is the case 
which more nearly justifies the statement that the courts of 
our state have decided against assignments of this character, 
it appears, we think, by fair intendment, that the partner and 
assignee having no insurable interest was cognizant of the 
scheme and took part in it. In that case, the insured and the 
assignee were partners and associates in the insurance business 
“and without any averment or claim of any indebtedness on the 
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part of the insured, or that he was to furnish any labor, skill, or 
otherwise as his contribution in lieu of money”, procured a policy 
for the benefit of his copartner, and immediately assigned the 
same to such copartner, the assignee paying all premiums 
thereon.” And the judge, in delivering the opinion, states as 
the ratio decidendi: ‘In the case before us, at the very time 
the policy was issued in which the life of the plaintiff was in- 
sured, there was an assignment of the policy to the beneficiary 
who paid the first and all the premiums.” 

Here, as stated, we think it clearly appears that the taking 
out of the policy and its assignment was a part of one and the 
same transaction, and the court holding that one partner, with- 
out more, had no insurable interest in the life of the other, 
declared the entire policy void. True, the opinion may be some- 
what misleading in giving too much weight to the payment of 
the “first and all the premiums”, apparently making this fact 
determinative, whereas it is only evidential on the question of 
good faith (Rylander vs. Allen, 125 Ga. 206, 53 S. E. 1032, 6 
L. R. A. [N. S.] 128, supra), but the decision was made to 
rest on the fact that this was a transaction between these two 
insurance agents in which they both took part, and that the 
taking out of the policy and the assignment, as stated, was one 
and the same transaction. 

In College vs. Ins. Co., 113 N. C. 244, 18 S. E. 175, 22 L. R. 
A. 291, the assignee was one of the contracting parties, and the 
policy taken out for its benefit was clearly a wagering policy. 
And so in Burbage vs. Windley, 108 N. C. 357, 12 S. E. 839, 12 
L. R. A. 409, the contract of insurance was made directly with 
the company by one having no insurable interest in the life of 
the insured, and was against public policy. In Albert vs. Ins. 
Co., 122 N. C. 92, 30 S. E. 327, 65 Am. St. Rep. 693, also re- 
ferred to and to some extent relied upon by defendant, the 
decision was in favor of the validity of a policy taken out by 
an insurant in favor of one having no insurable interest, and 
the case is not an authority in favor of defendant’s position. 

In his learned and well considered opinion in the case of 
Crosswell vs. Ins. Co., 51 5S. C. 103, 28 S. E. 200, supra, the 
present chief justice of that state, speaking to the suggestion 
sometimes made in support of the view that these assignments 
are necessarily invalid, “that the same reasons which condemn 
a policy procured by one without an insurable interest in the 
life of an insured, should also condemn an assignment to one 
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without such interests”, quotes with approval from May on In- 
surance, as follows: “On this point we quote from May on 
Ins. (Ed. 1891) § 398a, which is in brackets, showing that it is 
new matter: ‘Indeed, the doctrine that the assignment of a 
policy to one without interest in the life is as objectionable as 
the taking out of a policy without interest does not seem good 
sense. If this be so, it is difficult to understand how the des- 
ignation of a beneficiary outside of those having an insurable 
interest in the life can be upheld. There seems to be a clear 
distinction between cases in which the policy is procured by 
the insured bona fide of his own motion and cases in which it 
is procured by another. It is a very different thing to allow a 
man to create voluntarily an interest in his termination, and 
to allow some one else to do so at their will. The true line is 
the activity and responsibility of the assured, and not the in- 
terest of the person entitled to the funds. It is well established 
that a man may take out a policy on his own life payable to any 
person he pleases, and it is drawing a distinction without a dif- 
ierence to hold that he cannot take out a policy and afterward 
transfer its benefits. An assignment by the beneficiary, or by 
an assignee, unless with the consent of the ‘life’, is, however, a 
very different matter, and involves what seems to be the real 
evil that the law is blunderingly seeking to exclude, viz., the 
obtaining by B. of insurance on the life of A., in contradistinc- 
tion to its obtainment by A. for B.’s benefit.’ ” 

And in Vance on Insurance, p. 140 et seq., the rule is thus 
stated: “That on principle, and according to the clear weight 
of authority, an assignment of a life policy to one having no in- 
surable interest therein is perfectly valid if made in good faith, 
and not as a cover for fradulent speculation in life.” 

And referring to the opinions of Warnock vs. Davis, 104 U. 
S. 775, 26 L. Ed. 924, and Cammack vs. Lewis, 82 U. S. 643, 21 
L. Ed. 244, and to the subject generally, the author says: 
“These confusing influences have further been aided and 
abetted by a catch phrase, which, however, does not state the 
issue fairly, to the effect that the law will not allow a person to 
procure by assignment insurance that he could not procure 
directly. A fair statement of the issue is found in the postulate 
that the law will allow the insured to designate a beneficiary 
under the policy as well by assignment as by original nomina- 
tion. The true principle governing the question may be de- 
rived from the statement of some general accepted rules of law: 
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(1) A person insuring his own life may designate any person 
whatever as beneficiary, irrespective of insurable interest in that 
beneficiary. (2) The law requires an insurable interest only at 
the inception of the policy, as evidence of good faith. The 
presence of such interest at any subsequent period is wholly 
immaterial. (3) Life insurance, though based on the theory of 
indemnity at its inception, is not a contract of indemnity, but 
chietly of investment. As a chose in action it has at any time 
after its issue a recognized value, termed the ‘reserved value’. 
Hence we conclude that a policy of life insurance, validly issued 
to one having an insurable interest, becomes in his hands a 
valuable chose in action, which should be assignable as any 
other property right, unless such assignment be opposed to 
some clear rule of public policy.” 

This, we think, correctly states the true doctrine, and, applied 
to the facts admitted, fully justifies the court below in over- 
ruling defendant’s demurrer, and the judgment to that effect is 
affirmed. 

Affirmed. 


Note by the Editor of the Insurance Law Journal. 


See, in connection with this case, editorial note on case of Rupp vs. 
Western Life Ins. Co., reported elsewhere in the present number. 


—_-——_ —- og —--—— - 


COURT OF APPEALS OF KENTUCKY. 


RUPP 
ve. 


WESTERN LIFE INDEMNITY CO.* 


LIFE INSURANCE—INSURABLE INTEREST—NECESSITY. 


One obtaining a policy of insurance on the life of another, or who in- 
duces another to take out a policy for his benefit, must have an in- 
surable interest. 


[For other cases, see Insurance, Cent. Dig. § 138; Dec. Dig. § 114.] 
LIFE INSURANCE—BENEFICIARIES—WHO MAY BE—IN- 
SURABLE INTEREST. 


One may take out insurance on his own life, pay the premiums, and 
name as beneficiary another not related to him, or having no insur- 
able interest in his life. 


[For other cases, see Insurance, Cent. Dig. § 138; Dec. Dig. § 114.] 
% Decision rendered, April 26, 1910. 1275S. W. Rep. 490. 




















Appeal from Circuit Court, Jefferson County, Common Pleas 
Branch Second Division. 

“To be officially reported.” 

Action by Clarence Rupp against the Western Life Indemnity 
Company. Judgment for defendant, and plaintiff appeals. Re- 
versed and remanded. 
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EDWARDS, OGDEN & PEAK, for Appellant. 
HENRY BuRNET? and BECKLEY & Scot, for Appellee 






Nunv, J. 

Appellant, Clarence Rupp, brought this suit against appellee. 
Western Life Indemnity Company, on two policies of insurance 
alleged to have been issued upon the life of his uncle, George 
McCormack, appellant being named in both policies as the 
beneficiary. The petition is in two paragraphs, in each of which 
it is sought to recover $1,000, the amount of each of the poli- I 
cies, and is in the form usually employed in bringing such ac- ' 
tions, except it is alleged that, “by the directions and under the 
instructions of the assured, George McCormack, the defendant, ' 
issued the policies payable to this plaintiff, and this without this ' 
plaintiff's instance, request or knowledge”. Appellee’s answer 
was composed of five paragraphs; to some of which a demurrer 
was filed, but never acted upon as to the answer, but was car- 
ried back to and sustained as to the petition. Plaintiff declined 
to amend his petition, and the court dismissed it upon the i 
ground that appellant, a nephew of McCormack, had no insur- ' 
able interest in his uncle’s life; that such a contract partook of f 
the nature of a wager, and was void as being against public 
policy. And this is the only question necessary or proper to be 
considered upon this appeal. 

This court has held in several cases that a person could not 
take out an insurance policy on the life of another, pay the pre- 
miums, and become himself the beneficiary, unless he had an 
insurable interest in the life of the person insured, for the rea- 
son that such would be a wagering contract, and violative of 
public policy. The court did not hold such contract of insur- 
ance void, but only held that the person who had no insurable 
interest and obtained the policy, and paid the premiums thereon, 
could not collect it. This, however, is not the question before 
us. The point is: Has a person a right to obtain a policy, pay 
the premiums, and name any person he wishes as beneficiary ? 


{ 
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This is the first time this question has been brought directly 
before this court. Appellee’s counsel contend that such a policy 
cannot be enforced, even though the beneficiary named in the 
policy had nothing to do with procuring it and was ignorant of 
its issual, and cite the following Kentucky cases, which they 
claim support their position: Caudell vs. Woodward, 96 Ky. 
646, 29 S. W. 614, Leaf vs. Leaf, 92 Ky. 166, 17 S. W. 354, 854, 
13 Ky. Law Rep. 486, Embry’s Adm’r vs. Harris, 107 Ky. 65, 
52 S. W. 958, 21 Ky. Law Rep. 714, Griffin’s Adm’r vs. Equi- 
table Assur. Society, 119 Ky. 856, 84 S. W. 1164, 27 Ky. Law 
Rep. 313, and Schlamp vs. Berner’s Adm’r, 51 S. W. 312, 21 
Ky. Law Rep. 324. The question before us was not in issue 
in any of the cases cited, and was not considered, except by a 
slight reference in the first styled case. The opinions in the 
first two cases referred to construe contracts of insurance is- 
sued by what are known as “assessment or benevolent associa- 
tions”, and the court decided them upon the construction of 
the organic law governing these associations. In the case of 
Embry’s Adm’r vs. Harris, supra, Harris as the surety of Embry 
to a bank for nearly $4,000, obtained a policy on the life of 
Embry, payable to his (Embry’s) estate for the sum of $5,000, 
and the policy was placed in the hands of Harris to indemnify 
him against loss as such surety. The court upheld that con- 
tract. In the case of Schlamp,-etc., vs. Berner’s Adm’r, supra, 
Mary Berner took out a ‘policy on her life which was made 
payable to her administrator. She afterward assigned the 
policy to her cousin, Barbara Schlamp. The court held that 
Barbara Schlamp had no insurable interest, in the life of Mary 
Berner, and took no interest in the policy by reason of the as- 
signment of the policy to her. It will be observed that these 
opinions do not touch the question before us, except the Caudell 
Case, which we will: refer to hereafter. The exact question be- 
fore us was thoroughly considered in the case of Hess’s Adm’r 
vs. Segenfelter, etc., 127 Ky. 348, 105 S. W. 476, 32 Ky. Law 
Rep. 225, 14 L. R. A. (N. S.) 1172, 128 Ann. St. Rep. 343. The 
policy in that case was issued by a benevolent association, and 
the opinion was based upon and controlled by sections 678 and 
680 of the Kentucky Statutes (Russell’s St. $§ 4399, 4401); but 
the question at bar was thoroughly considered, and the follow- 
ing conclusion announced: “All the courts of last resort, with 
possibly one exception, and the text writers on insurance gen- 
erally, are agreed that a person may take out insurance on his 
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own life and designate whom he pleases as the beneficiary. This 
doctrine is based upon the sound and sensible theory that it is 
not reasonable to suppose that a person will insure his own 
life for the purpose of speculation, or be tempted to take his 
own life, in order to secure the payment of money to another, 
or designate as the beneficiary a person interested in the de- 
struction and not in the continuance of his own life. Vance on 
Insurance, § 49; Heinlein vs. Imperial Ins. Co., 101 Mich. 250, 
59 N. W. 615, 25 L. R. A. 627, 45 Am. St. Rep. 409; Morrell 
vs. Trenton Mutual Life Ins. Co., 10 Cuch. | Mass.] 282, 57 
Am. Dec. 92; Connecticut Mutual Life Ins. Co. vs. Schaefer, 
94 U. S. 457, 24 L. Ed. 251; May on Insurance, § 112; Bliss on 
Insurance, § 76; Bacon on Insurance, § 729; Beach on Insur- 
ance, § 861; Joyce on Insurance, § 729; Bloomington Mutual 
Benefit Ass'n vs. Blue, 120 Ill. 121, 11 N. E. 331, 60 Am. Rep. 
558; Union Fraternal League vs. Walton, 109 Ga. 1, 34 S. E. 
317, 46 L. R. A. 424, 77 Am. St. Rep. 350; Prudential Ins. Co. 
vs. Hunn, 21 Ind. App. 525, 52 N. E. 772, 69 Am. St. Rep. 380; 
N. W. Masonic Aid Ass’n vs. Jones, 154 Pa. 99, 26 Atl. 253, 
35 Am. St. Rep. 810; Albert vs. Mutual Life Ins. Co., 122 N. 
C. 92, 30 S. E. 327, 65 Am. St. Rep. 693. On the other hand, 
what is known as ‘wagering or gambling insurance’ is univer- 
sally condemned, and our court, in harmony with the doctrine 
generally prevailing, is strongly committed to the principle that 
a person cannot himself procure insurance upon a life in which 
he has no insurable interest, growing out of kinship, depend- 
ency; or the relation of debtor and creditor, nor obtain an as- 
signment of such insurance; nor will a person be permitted to 
insure his own life for the benefit of another, if that other induces 
him to procure the insurance and pays the premiums thereon, 
or there is any evidence tending to show that the insurance was 
obtained with a view to avoid or evade the law against specu- 
lative insurance.” 

This is a sound and reasonable rule, and if it were otherwise 
it-would be in conflict with the universal doctrine that a person 
who is compos mentis can give away his property to any per- 
son he pleases; it would operate to render invalid all devises to 
persons not closely enough related to have an insurable interest 
in the life of the testator. What reason can be given warrant- 
ing the declaring of an insurance policy void when a friend, a 
stranger in blood, is made the beneficiary by the assured, that 


would not apply with the same force to a testator devising prop- 
VoL. XXXIX.—54. 
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erty to a person not having an insurable interest in the life of 
the testator? Yet such devises have been universally upheld. 
Is it possible that a beneficiary in an insurance policy, such as 
is alleged in the case at bar, would have a greater desire for the 
premature death of the assured and take steps to produce it, 
than a creditor would, especially Harris, who was only the 
surety of Embry in the case, supra, and in which case the policy 
was upheld and declared not to be a wagering contract? In 
the cases of Hill vs. United Life Ins. Ass’n, 154 Pa. 29, 25 Atl. 
771, 35 Am. St. Rep. 807, and N. W. Masonic Aid Ass’n vs. 
Jones, 154 Pa. 99, 26 Atl. 253, 35 Am. St. Rep. 810, the Supreme 
Court of Pennsylvania said: “A man may insure his own life, 
paying the premium himself, for the benefit of another, who has 
no insurable interest, and that such a transaction is not a wa- 
gering policy. This results from the right which a man has to 
dispose of his own property.” The following cases also sus- 
tain this principle: Prudential ins. Co. vs. Hunn, 21 Ind. App. 
525, 52 N. E. 772, 69 Am. St. Rep. 880, and Scott vs. Dickson, 
108 Pa. 6, 56 Am. Rep. 192. In the last named case the iden- 
tical question involved in this case was considered, and the court 
said: “Policies of this nature are in no sense wagering. It 
would be denying a man’s right to do what he will with his own 
to say that he could not in any form insure his life for the bene- 
fit of an indigent relative or a friend to whom he felt under 
obligations. And the fact that he continues to pay the pre- 
mium himself, and retains the control of the policy up to the 
time of his death, leaves no room for speculation or the im- 
proper practice which a few years ago brought such a scandal 
upon the life insurance business in this state.” 

It is claimed that the case of Caudell vs. Woodward, supra, 
establishes a different principle. That case was decided upon 
the organic law of a fraternal order, but language is used in the 
opinion which, seemingly, sustains appellee’s contention. How- 
ever, the conclusion reached in the case at bar is also announced 
in that opinion; that is, one who obtains a policy of insurance 
on the life of another must have an insurable interest in the life 
of that other. The opinion in that case also announced the doc- 
trine that one is prohibited from inducing another to take out 
insurance, or become the owner of such insurance by assign- 
ment, unless he has an insurable interest in the life of that other ; 
and that Mrs. Woodward, a stranger, could not recover on the 
policy, because it is well settled that one obtaining a policy of 
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insurance on the life of another, or who induced another to take 
out a policy for his benefit, must have an insurable interest. All 
these propositions are fundamental and sound in law. There 
is nowhere, however, any reason given in the Caudell Case why 
a person cannot take out insurance on his own life, pay the 
premiums, and make a person who is not related to him the 
beneficiary; nor could there have been presented any reason 
against it that would not have applied with equal force to a gift 
of the same amount by will as well. 

For these reasons, the judgment of the lower court is re- 
versed and remanded for further proceedings consistent here- 
with. 


Note by the Editor of the Insurance Law Journal. 


In this case and in that of. Hardy vs. Etna Life Ins. Co., elsewhere 
reported, are laid down what may he considered the soundest views on 
a question concerning which the courts are in hopeless conflict. At an 
early date the doctrine that an insurable interest in the life was neces- 
sary to support a policy was laid down by the Supreme Judicial Court of 
Massachusetts, in the case of Lord vs. Dall, the first recorded American 
decision concerning life insurance, and such has since been the generally 
accepted rule in the American court, except in New Jersey, where an 
early decision (Trenton, &c.,.Co. vs. Johnson, 24 N. J. Law) held that 
wager policies were not forbidden at common law, and the precedent 
thus established has since been followed in that state. On the contrary, 
in Lord vs. Dall such interest was held to be necessary at common law. 
In England, whence the business was introduced into America, wager 
policies were common until forbidden by St. 14 Geo. III., and the fact 
that this statute was not recognized here as part of the common law 
has caused the doubts which have been raised. But while it has gen- 
erally been admitted that such interest must exist in order to justify 
the insurance in the first instance, the courts are widely at variance as 
to its extent or the necessity for its continuance. The English doctrine 
on this subject is more liberal than our own. The decisions are so 
numerous, as well as conflicting, that it would serve no useful purpose 
to refer to them. 

The courts are substantially agreed that every person has an in- 
terest in his own life which will support a policy payable to himself. 
They are further agreed that such a policy is valid where the beneficiary 
has such an interest. The chief questions in dispute relate to the char- 
acter of the interest necessary to support it when payable to another 
and to its status in the absence of such interest. The foundation of the 
difficulty lies in the principle of public policy which prohibits a 
gambling contract whose holder will profit by the death of another, and 
the question is how far that principle shall be pushed. It is generally 
agreed that where the insured himself secures the policy and pays the 
premiums, he may naminate the beneficiary regardless of interest, as 
held in the present case. It would seem to logically follow, as in the 
case of Hardy above, that under the same circumstances a beneficiary 





844 Insurance Law Journal Vol. 39. [ June, 1910. 


may similarly be made such through assignment by the insured as well 
as by original nomination. The fact that such assignments have so 
oiten been resorted to as a cover for fraud seems to have led some of 
the courts to insist on a valid interest by the assignee, even when made 
in good faith. A reassignment by the origina! assignee involves a some- 
what different case, for the beneficiary is not here chosen by the insured, 
and there is ground for insisting on an interest which will support it. 

It has been held by one or two courts that while a beneficiary named 
in the policy may receive the money, he holds it merely as a trustee for 
those entitled to it. In some of the states an insurable interest is re- 
quired by statute. Many of the precedents which have controlled this 
question in the various states were laid down before the contract ac- 
quired its present commercial character and when wager policies were a 
favorite form of gambling. The value of a policy may in a measure 
depend on its salability. There seems no sufficient reason why a policy 
which is valid in its inception should not, like any other security, remain 
so in the hands of subsequent holders regardless of interest, or why a 
creditor having in good faith taken out insurance on the life of his 
debtor, himself paying the premiums, should not be entitled to recover 
the entire amount, even though the indebtedness has been subsequently 
canceled. 


—_-——_$e@—__ ——_- 


SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION. THIRD DEPARTMENT. 


HAMM ; 


v8. 
PRUDENTIAL INS. CO. OF pe, 


POWER TO CONTRACT — INSURANCE — STATUTES — CON- 
STRUCTION—COMMON LAW RULE. 


Insurance Law (Laws 1892, c. 690) § 55, as amended by Laws 1902, c. 
437, providing that a minor of the age of fiiteen years or upward, 
who takes out a policy on his own life for his own benefit, shall not 
by reason of minority be deemed incompetent to contract for insur- 
ance, is not declaratory of the common law rule that the infant had 
the right to make the contract, which was not void, but only void- 
able at his election, since no insurance company would insure an 
infant with the right to at any time cancel the policy and recover 
back the premiums paid. 


[For other cases, see Infants, Cent. Dig. §§ 98, 99; Dec. Dig. § 46.] 


POWER TO CONTRACT — INSURANCE — STATUTES — CON- 
STRUCTION. 

The failure of the Legislature to specify by Insurance Law (Laws 1892, 
c. 690) § 55, as amended by Laws 1902, c. 437, what insurance could 
be. taken by an infant, permits him to take any of those forms that 
are commonly used, and to make a valid contract in reference 
thereto. 

|For other cases, see Infants, Cent. Dig. §§ 98, 99; Dec. Dig. § 46.] 


* Decision rendered, March, 9,1910. 122 N. Y. Sup. 35. 
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Appeal from Columbia County Court. 

Action by George R. Hamm, an infant, by George H. Hamm, 
his guardian ad litem, against the Prudential Insurance Com- 
pany of America. From a judgment of the County Court, re- 
versing a judgment for plaintiff in the City Court of Hudson, he 
appeals. Affirmed. 


Argued before Smith, P. J., and Kellogg, Cochrane, Sewell, 
and Houghton, JJ. 


D. V. McNameEsE, for Appellant. 
AMASA J. PARKER, JR., for Respondent. 
Smi1rTH, P. J. 

The action is brought to recover back certain premiums paid 
by the plaintiff upon a life insurance policy issued by the de- 
fendant. At the time the policy was taken the plaintiff was 
about seventeen years of age. After having paid certain sums 
thereupon, while still an infant he assumed to rescind the con- 
tract by reason oi his minority, and asks to recover back the 
moneys paid as premiums. The defense is that this was a bind- 
ing contract under section 55 of the insurance law (Laws 1892, 
c. 690), as amended by chapter 437 of the Laws of 1902. The 
provision referred to is as follows :— 

In respect of insurance heretofore or hereafter, by any 
person not of full age but of the age of fifteen years or up- 
ward, effected upon the life of such minor, for the benefit of 
such minor, * * * the assured shall not, by reason only 
of such minority, be deemed incompetent to contract for such 
insurance or for the surrender of such insurance or to give 
a valid discharge for any benefit accruing, or for money pay- 
able under the contract. 


The plaintiff's contention is that at common law the infant had 
the right to make the contract, which was not void, but only 
voidable at his election, and that this statute is simply a dec- 
laration of the -commor-law-rule. It is difficult, however, to see 
for what purpose the statute was passed, if that be its interpre- 
tation. No insurance company would insure an infant, with the 
right of the infant at any time to cancel the policy and to re- 
cover back the premiums paid. There are many reasons why it 
may be well for the infant, and those dependent upon the in- 
fant, that it should be possible to effect insurance upon his life. 
It may reasonably be supposed that the Legislature had in mind 
the desirability of an infant’s having the power to make a valid 
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contract, one that should be binding upon him as to the obliga- 
tions imposed in order to secure to him the benefits which it 
could give. 

A further question is raised—that this policy is not merely a 
policy of insurance, but is what is called an endowment policy, 
or one under the terms of which a certain sum was to be repaid 
to the assured at a period of twenty years, and that the policy 
was in the nature of an investment, as well as in the nature of 
an insurance policy. But these different forms of policies were 
commonly known at the time of the passage of this act, and 
were presumably within the knowledge of the Legislature. The 
right to make investments in connection with insurance is a 
more important right to a boy than it is to an older man. With 
the presumed knowledge of the different forms of insurance 
commonly in use, the failure of the Legislature to specify what 
insurance might lawfully be taken by an infant would seem to. 
indicate that the infant was permitted under the statute to take 
any of those forms that are commonly used and make a valid 
contract in reference thereto. 

We are of opinion, therefore, that the county judge was right, 
and that the judgment must be affirmed, with costs. 

Judgment affirmed, with costs. All concur, 


Note by the Editor of the Insurance Law Journal. 


The true nature of an endowment policy, both from a legal and air 
actuarial standpoint, has been repeatedly discussed. It is often regarded 
as a contract for temporary insurance for the endowment term, com- 
bined with a savings bank investment, payable at the end of the term, 
in which the insurance feature is limited to the first. This is not strictly 
correct. The ordinary endowment is a term insurance against death, 
combined with what is known as a pure endowment. The latter is an 
insurance against the continued life of the insured, payable at the end of 
the term in case of his survival, while the term insurance is payable 
only in case of death during the term. Both elements of the combined 
policy are contracts of insurance, and require similar reserve accumula- 
tions. The fact that the risk of surviving is generally so much greater 
than the risk of death requires a correspondingly greater reserve for the 
endowment element, and has led to its being regarded as a savings bank 
investment. 
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SUPREME COURT OF ILLINOIS. 


DILLON 
v8. 


NATIONAL COUNCIL KNIGHTS AND LADIES 
OF SECURITY.* 


MEMBERSHIP—SUSPENSION—WAIVER. 


The provision of the by-laws of a fraternal benefit order that a “member 
suspended by reason of nonpayment of assessments may be rein- 
stated on” certain conditions, “if living and in good health as when 
suspended”, is not waived by the acceptance of overdue assessments 
after the death of the suspended member. 


[For other cases, see Insurance, Cent. Dig..§1925; Dec. Dig. § 763.] 


Error to Branch Appellate Court, First District, on Appeal 
from Superior Court, Cook County; Marcus Kavanagh, Judge. 

Action by Mary Dillon against the National Council Knights 
and Ladies of Security. A judgment for plaintiff was reversed 
by the Appellate Court, and plaintiff brings error. Affirmed. 


Epmunp S. Cummincs, for Plaintiff in Error. 
A. W. Futon, for Defendant in Error. 
CARTER, J. 

This is an action brought by plaintiff in error, Mary Dillon, 
in the Superior Court of Cook County, against defendant in 
error, the National Council Knights and Ladies of Security, a 
iraternal beneficiary society, to recover upon a benefit certificate 
issued by defendant in error to Hanora McCaffrey, a member 
of said society, and payable, upon her death in good standing in 
said order, to plaintiff in error. On a trial in the Superior 
Court the jury returned a verdict in favor of plaintiff in error 
for $1,309.40, being the amount of the certificate and interest. 
Judgment being entered on this verdict, an appeal was taken to 
the Appellate Court, where the judgment was reversed with a 
finding of fact that “the court, upon the allegations and proofs 
in the record of this cause contained, doth find that Hanora 
McCaffrey failed to pay the February, 1900, assessment due on 
the certificate sued on and that such default continued until 
after her death, and the appellant herein, the National Council 
Knights and Ladies of Security, is not indebted to Mary Dillon, 
" * Decision rendered, Feb. 16,1910. Rehearing denied, April 6, 1910. 91N. E. Rep. 417. 
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appellee”. From the finding and judgment of the Appellate 
Court a writ of error was sued out of this court June 22, 1909. 

This cause has been to this court before, 212 Ill. 320, 72 N. 
I. 367. The facts are fully set out there, and need not be re- 
peated here in detail. 

Hanora McCaffrey died March 16, 1900. The February and 
March assessments had not been paid at that date. The next 
day plaintiff in error, Mary Dillon, went to the home of Cor- 
nelius Ryan, the financial secretary of the subordinate council, 
and left the amount of these two assessments with a daughter of 
Mr. Ryan. On the former trial he testified that he did not re- 
call whether he had sent to the grand lodge the money which 
had been paid him for the insured member after her death, 
while on this trial he testified that he did so send it. His testi- 
mony, however, on this point seems to be a conclusion that he 
drew from his records, and they are not very clear. It is urged 
that defendant in error by thus accepting this payment waived 
the requirements of the by-laws that it should be paid. at an 
earlier date. In the by-laws of defendant in error it is pro- 
vided that the certificate of a suspended member shall be for- 
feited upon failure to pay the assessment on or before a certain 
date, and that “no right under such certificate shall be restored 
until it has been duly reinstated by compliance by, the member 
with the laws of the order with reference to reinstatement”. 
The by-laws further provide that “any beneficiary member sus- 
pended by reason of nonpayment of assessments may be rein- 
stated upon the following conditions and none other viz.: If 
living and in as good health as when suspended”, etc. This 
court decided in the former case that under the by-laws of de- 
fendant in error a suspended member could only be reinstated 
if living. The holding in that case on this point is sustained by 
Miller vs. Union Central Life Ins. Co., 110 Ill. 102, and Court 
of Honor vs. Dinger, 221 Ill. 176, 77 N. E. 557. 

It is insisted that Jones vs. Knights of Honor, 236 III. 113, 86 
N. E. 191, 127 Am. St. Rep. 277, holds to the contrary. We 
think otherwise. In that case the by-laws of the organization 
did not contain the provisions here under consideration. In 
that case, also, the benefit society submitted to the jury, with- 
out objection, the question whether there had been a waiver of 
the requirement of prompt payment of the assessment for the 
beneficiary. Furthermore, we are disposed to hold that this 
question of waiver was settled adversely to plaintiff in error by 
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the finding of fact by the Appellate Court. When that court 
has made a finding of fact this court can only look into the 
record to ascertain whether that court has properly applied the 
iaw to the facts so recited in its judgment. Scheevers vs. IIli- 
nois Central Railroad Co., 235 Ill, 227, 85 N. E. 192; Kehoe vs. 
Field & Co., 237 Ill. 470, 86 N. E. 1054; Peterson vs. Sears, 
Roebuck & Co., 242 Ill. 38, 89 N. E. 696. 

It is, however insisted by plaintiff in error that the finding of 
fact contains conclusions of law as well as of fact, and that such 
conclusions of law are not binding on this court. It is perhaps 
true that in finding the ultimate facts the Appellate Court was 
compelled to apply legal principles to reach its conclusions, 
thereby making the question to be decided a mixed one of law 
and fact. The findings of the Appellate Court of that character 
are conclusive in this court. Roemheld vs. City of Chicago, 
231 Ill. 467, 88 N. E. 291; McGovney vs. Melrose Park, 241 
Ill. 142, 89 N. E. 264. All other questions urged in the briefs 
are included in the finding of fact by the Appellate Court, and 
we are bound thereby. 

The judgment of the Appellate Court is affirmed. 

Judgment affirmed. 


OQ 


SUPREME COURT OF KANSAS. 


MODERN WOODMEN OF AMERICA. 
vs. 


KING ET AL. 


Appeal from District Court, Montgomery County. 

Action by Sarah A. King and William E. King against the 
Modern Woodmen of America. Judgment for plaintiffs, and 
defendant appeals. Affirmed. 

PER CURIAM. 

Sarah A. King widow and William E. King, son, of Jeremiah 
King, deceased, commenced this action against the Modern 
Woodmen of America, to recover the sum of $2,000 due them 
as beneficiaries under a benefit certificate issued by the appel- 
lant to Jeremiah King, April 30, 1895. The certificate was made 
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payable to the wife and son of Jeremiah King, in the sum of 
$1,000 each. 

When Jeremiah King joined the society, he made application 
in writing, which contained the following provision: “I do 
hereby consent and agree that this application and the laws of 
the order shall form the sole basis of my admission to and mem- 
bership in this order and of the benefit certificate to be issued 
to me by this order on this application, * * * and that any 
untrue or fraudulent statement or answer, or any concealment 
of fact, intentional or otherwise, in this application, shall for- 
feit the rights of myself and my beneficiaries to all benefits and 
privileges therein or arising therefrom. * * * Give date of 
birth. Answer, June 22, 1850.” On January 30, 1906, Jere- 
miah King died at Cherryvale, Kan., at which time he was a 
member in good standing of Ozark Camp, No 3585, of the 
Modern Woodmen of America, located at Liberal, Barton 
County, state of Missouri. Proofs of death were duly made to 
the order, and payment was refused for the reason that the age 
of the deceased was falsely stated in the application. The proof 
of death stated that the deceased was born June 22, 1849. If 
born in 1849, his age when he became a member was such as 
to make him ineligible to membership, as he had passed the age 
limit. It was, therefore, claimed that the camp was deceived 
by the statement made, and under the provision of the applica-_ 
tion above stated the certificate was void. The beneficiaries 
claimed that the age given by the deceased was true, and that 
the date of his birth given in the proof of death was a mistake. 
Upon the trial the question of age was directly placed in issue, 
and was the only question in controversy. The evidence upon 
this question was submitted to a jury, and the verdict was in 
favor of the beneficiaries. ‘The society brings the case here by 
appeal. 

The evidence was conflicting, and much of it was necessarily 
statements of family history and hearsay. Objections were 
made to the introduction of some of the evidence, which were 
overruled. After a careful examination of the abstract, we con- 
clude that the question of fact was properly submitted to a jury, 
and its findings, after approval by the court, are conclusive here. 
We are unable to say that any material error was committed by 
the court in the presentation of the case to the jury. The con- 
clusion reached seems to be fair and just, 

The judgment is affirmed. 





Neal’s Adm’r vs. Shirley’s Adm’r. 


NEAL'S ADM’R VS. SHIRLEY’S ADM’R.* 
(Court of Appeals of Kentucky.) 


LIFE INSURANCE—BENEFICIARIES. 


Under Ky. St. § 655 (Russell’s St. § 4378), the beneficiary in a life policy, 
or in the case of his death his legal representative, is entitled to the 
proceeds of a life policy as against the representative of insured. 

ilar cases, see Insurance, Cent. Dig. §§ 1472, 1474; Dec. Dig. § 
589. 


LIFE INSURANCE—INSURABLE INTEREST. 
A mother has an insurable interest in the life of her son. 
[For other cases, see Insurance, Cent. Dig. § 159; Dec. Dig. § 116.] 


LIFE INSURANCE—RIGHTS OF BENEFICIARIES. 


Where a life policy stipulated that on insured reaching a specified age 
the proceeds should go to him, but if he died before that age the 
proceeds should go to his mother as beneficiary, or her legal rep- 
resentative, and he died before such age, after the death of his 
mother, the representative of the mother was entitled to the policy, 
under Ky. St. § 655 (Russell’s St. § 4378). 


[For other cases, see Insurance, Cent. Dig. § 1474; Dec. Dig. § 580.] 
* Decision rendered, April 29,1910. 1278.W. Rep. 471. 


—- $e @—_—__—. 


FRENCH VS. PROVIDENT SAVINGS LIFE ASSUR. SO- 
CIETY OF NEW YORK.* 
(Supreme Judicial Court of Massachusetts. Suffolk.) 


LIFE POLICY—CHANGE OF BENEFICIARY. 


In endeavoring to change the beneficiary in a life policy in a New York 
company, so as to make it payable to her mother instead of her 
husband, insured signed and acknowledged the usual form for such 
change but, being unable to find the policy, was told by defendant’s 
agent that it must be surrendered to the company to complete the 
change, or a lost certificate be filed, and she said, when she found 
the policy, she would send it to the agent. A few days later a blank 
certificate for a lost policy was mailed to her. The agent took with 
him and kept in Boston the request for a change of beneficiary, 
but did not send it to the company till after her death, and the 
company never received any certificate for lost policy, nor was the 
policy itself surrendered for completion of the change, as was re- 
quired by it. The policy expressly provided that a change would 
take effect on the indorsement by the company of a written request 
therefor; but, so far as appeared, the only knowledge it had of the 
intended change was that it had at some time copies of its agent’s 
letter to her, to the effect that it would be necessary to have the 
policy, or the certificate for lost copy, and of the letter from its 
Boston cashier to the agent, stating that, if nothing further had 
been done she would like to return the application. Held, that this 
was merely an incomplete attempt to designate a new beneficiary, 
which was of no effect, and her husband was entitled to the insur- 
ance, 

[For other cases, see Insurance, Cent. Dig § 1469; Dec. Dig. § 587.] 


* Decision rendered, March 23,1910. 91 N. E. Rep. 577. 
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FEDERAL LIFE INS. CO. VS. RISINGER. (No. 6,801.)* 
(Appellate Court of Indiana, Division No 2.) 


REINSURANCE—LIABILITY OF REINSURER. 

Where one insurance company under Burns’s Ann. St. 1908, § 4753, took 
over the assets of another and reinsured its risks, the statute en. 
tered into their contract and imposed the same obligations upon the 
new company, and vested the insured with the same rights against 
it as existed under the original contract of insurance in favor of 
the insured and his beneficiary against the original company. 


[For other cases, see Insurance, Cent. Dig. § 1817; Dec. Dig. § 684.] 


BENEFICIAL INSURANCE—ASSESSMENT—NOTICE. 


Where a beneficial association is given the right to levy assessments 
with no definite time fixed for their payment, the levy does not be- 
come binding upon the assured, ‘or affect any right which he pos- 
sesses under the policy until notice has been given of an ‘assessment 
which it is claimed creates the liability or destroys the right. 


{For other cases, see Insurance, Cent. Dig. § 1884; Dec. Dig. § 737.] 
BENEFICIAL ASSOCIATION—SUSPENSION OF MEMBERS— 
NOTICE. 


Where the charter of a beneficial association gives:it the power to ex- 
pel members for certain causes when the member becomes vested 
with privileges or property rights in the association, it cannot ex- 
pel him without notice and an opportunity to be heard. 


[For other cases, see Insurance, Cent. Dig. § 1835; Dec. Dig. § 694.] 
% Decision rendered, March 31,1910. 91 N. E. Rep. 533. 


SCHWARTZ ET AL. VS. ROYAL NEIGHBORS OF 
AMERICA. (Civ. 597.)* 
(Court of Appeal, Third District, California.) 


see BENEFIT CERTIFICATE—SUFFICIENCY OF EVI- 


In an action on a benefit certificate, evidence held to support a finding 
that insured was not pregnant when she made application, and did 
not become so before the certificate was delivered.to her. 


on 7 cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 
19. 


Ao ON BENEFIT CERTIFICATE—SUFFICIENCY OF EVI- 
CE, 


In an action on a benefit certificate, evidence held to support a finding 
that insured, to questions as to whether she had consulted any 
physician as to personal ailment, whether she had undergone a 
surgical operation, and as to how many miscarriages she had had, 
with dates, made correct answers to the insurer’s officer who ex- 
amined her, and was told by such officer that a miscarriage suffered 


* Decision rendered, Feb. 9, 1910. 108 Pac. Rep. 51. 
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by her was not such as contemplated by the question in the applica- 
tion, and that her answer should be, “None”, and that acting on 
such advice she answered it in the negative. 


[For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 
819. ] 


ACTION ON BENEFIT CERTIFICATE— ADMISSIBILITY OF 
EVIDENCE. 


In an action on a benefit certificate, where defendant alleged false an- 
swers in the application as to insured’s having had a miscarriage, 
a document signed by persons as Supreme Physicians of the insurer, 
setting forth certain rules to be observed in passing upon the appli- 
cation of a person “who has had a miscarriage”, was inadmissible in 
evidence, it not appearing to be a by-law of the order, nor that the 
physician making insured’s examination, or insured, knew of its ex- 
istence. 

ee. cases, see Insurance, Cent. Dig. §§ 2003-2005; Dec. Dig. § 

18. 


APPLICATION—UNTRUE ANSWERS BY AGENT OF INSURER. 


Where insured orally gave insurer’s agent literally true answers, and 
the agent wrote down answers not literally true, if insured accepted 
such answers, she will be deemed to have done so in acceptance of 
the construction put upon the matter by the agent, and a by-law 
providing that no officer of the beneficial society is authorized or 
permitted to waive any of the laws of the society relating to the 
contract for payment of benefits between any member and the so- 
ciety does not apply. 

[For ag cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 
723. 


ACTION ON BENEFIT CERTIFICATE— ADMISSIBILITY OF 
EVIDENCE. 


In an action on a benefit certificate, where the insurer claimed untrue 
answers to a question as to whether insured had had a miscarriage, 
testimony of a witness as to whether a miscarriage insured had had, 
in fact had anything to do with one she suffered after the applica- 
tion, was improperly admitted as immaterial, the warranties running 
to the answers given in the application. 

i ger cases, see Insurance, Cent. Dig. §§° 2003-2005; Dec. Dig. § 

18. 


ACTION ON BENEFIT CERTIFICATE— ADMISSIBILITY OF 
EVIDENCE. 

In an action on a benefit certificate, where the insurer claimed untrue 
answers in the application, evidence was admissible to show what 
took place when the application was made. 

a ay cases, see Insurance, Cent. Dig. §§ 2003-2005; Dec. Dig. § 

18. 
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BRYANT VS. MODERN WOODMEN OF AMERICA. 
(No. 15,962.)* 
(Supreme Court of Nebraska.) 


ACTION ON BENEFIT CERTIFICATE—ADMISSIBILITY OF 
EVIDENCE. 

Where an issue is made as to false representations in an application for 
life insurance as to good health and freedom from disease, knowl- 
edge by the applicant at the time that he is or has been afflicted 
with tuberculosis of the lungs or tuberculosis of the bones of the 
wrist is a material matter, which the defendant is entitled to prove 
by any competent evidence. 


_[For other cases, see Insurance, Dec. Dig. § 815.] 


UNTRUE ANSWERS IN APPLICATION—EFFECT. 


“An incorrect or untrue answer in an application for life insurance in 
reference to matters of opinion or judgment will not avoid the 
policy if made in good faith and without intention to deceive. 
* * * An untrue answer in an application for life insurance in 
regard to matters which are shown to be within the knowledge of 
the applicant and are material to the risk will avoid the policy.” 
Royal Neighbors of America vs. Wallace, 73 Neb. 409. 


{For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 
723.) 
* Decision rendered, March 28,1910. 125. N. W. Rep. 621. Syllabus by the Court. 





MUTUAL LIFE INS. CO. OF NEW YORK VS. ALLEN.* 


(Supreme Court of Alabama.) 


AVOIDANCE OF POLICY—MISREPRESENTATIONS. 


Code 1907, § 4572, provides that no misrepresentations in the applica - 
tion for a life policy shall defeat the policy, unless made with intent 
to deceive, or unless the matter misrepresented increase the risk. 
Section 4579 provides that no insurance company, nor any agent 
thereof, shall make any contract of insurance other than is plainly 
expressed in the policy. Held that, while any contract relating to 
insurance is not binding on insured unless expressed in the policy, 
misrepresentations by insured in his application for a renewal, or 
his reinstatement, are binding on him, though not expressed in the 
policy as renewed, if made with intent to deceive, and the risk is 
thereby increased. 


{For other cases, see Insurance, Cent. Dig. §§ 538-542; Dec. Dig. § 253.] 
% Decision rendered, Nov. 25,1910. Rehearing denied, Feb. 26,1910. 51 South. Rep. 877. 
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METROPOLITAN LIFE INS. CO. VS. MADDOX.* 
(Court of Appeals of Kentucky.) 


DENIAL OF LIABILITY—WAIVER OF PROOF. 

In an action on a life policy, where the insurer denied liability claiming 
that decedent suicided, it waived the necessity of proof of loss. 
{For other cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. § 

559.] 


ACTION ON LIFE POLICY—EVIDENCE—COMPETENCY. 

Where the insurer denied liability, claiming that decedent suicided, evi- 
dence of a neighbor that she borrowed a vial of carbolic acid prior 
to the death of assured and returned it on the morning of the day 
preceding his death, and placed it with other bottles on a shelf in 
the closet, was relevant, where it was shown that it was the custom 
of the assured and his wife to keep this bottle of carbolic acid on 
a different shelf; it being plaintiff's theory that her hsuband mis- 
took the bottle for one in which was kept pepsin and oil. 


{For other cases, see Insurance, Dec. Dig. § 659.] 


ACTION ON LIFE POLICY—EVIDENCE—COMPETENCY. 

Evidence of the family physician who testified as to a conversation with 
assured on the day prior to his death, showing him to have been 
cheerful, and that there was nothing that would suggest that he 
contemplated suicide, and that plaintiff had been sick for some 
time, was in a highly nervous condition, and was just recovering 
from a protracted sickness, and that her little girl had also been 
sick, was competent to show why plaintiff was not sleeping with her 
husband on the night of his death, and it also accounted for her 
conduct upon hearing the groans from her husband’s room and the 
barking of the dog as described in the evidence by her. 


[For other cases, see Insurance, Dec. Dig. § 659.] 

ACTION FOR LIFE POLICY—VERDICT—EVIDENCE — SUFFI- 
CIENCY. 

In an action on a life policy, where the insured denied liability, claiming 
that decedent suicided, evidence held sufficient to support a verdict 
for plaintiff. 

[For other cases, see Insurance, Dec. Dig. § 665.] 


% Decision rendered, April 28,1910. 1278. W. Rep. 503. 


OG 


WOODMEN OF THE WORLD VS McCOSLIN ET AL.* 
(Court of Civil Appeals of Texas.) 


ACTION ON LIFE CERTIFICATE—EVIDENCE. 


Evidence, in an action on a life certificate, conditioned to be void if 
insured died in consequence of the violation, or attempted violation 
of the law, held to authorize a finding that K. was the aggressor in 
the fight in which insured was killed. 


[For other cases, see Insurance, Dec. Dig. § 819.] 
ge cess ieee ce aoa a tel ee 
% Decision rendered, March 12,1910. Rehearing denied, April 2,1910. 1268. W. Rep. 894. 
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ACTION ON LIFE CERTIFICATE—INSTRUCTION. 

Where, under plaintiffs’ evidence in an action on a life certificate, con- 
dition to be void if insured die in consequence of the violation, or 
attempted violation, of the law, the actual danger to insured was 
preceded by appearances of danger to him, it was not error to in- 
struct on defense by insured of his person against what “appeared” 
to him to be an unlawful assault by K. on. him, on the theory that 
any danger to insured was actual, and not apparent in the sense of 
being imaginary danger to him, as a justification of his assault on K. 


[For other cases, see Insurance, Dec. Dig. § 826.] 


JOHNSON VS. EQUITABLE LIFE ASSUR. SOCIETY 
OF UNITED STATES.—WINN VS. SAME.* 
(Court of Appeals of Kentucky.) 


LIMITATIONS APPLICABLE TO PARTICULAR ACTIONS — 
RELIEF ON GROUND OF FRAUD. 


An action, begun in 1907 to recover money paid on insurance policies 
in 1900, on the ground that the beneficiaries in the policies were 
guilty of fraud in falsely representing that the insured was a debtor 
of theirs, was not barred by the ten-year statute of limitations, al- 
though the false representations were made in 1893, when the poli- 
cies were issued, since the entire transaction from the securing of 
the policies to the payment of the sums due thereon constituted the 
fraud, and the statute ran from the date the payment was made, 
since this marked the consummation of the fraud. 


[For other cases, see Limitation of Actions, Cent. Dig. §§ 477-479; Dec. 
Dig. § 99; Fraud, Cent. Dig. § 34.] 


LIMITATIONS APPLICABLE TO PARTICULAR ACTIONS — 
RELIEF ON GROUND OF FRAUD. 


If, when a life insurance society paid the money due on policies in 1900, 
they knew, or by the exercise of ordinary care could have known, 
that the beneficiaries to whom it was paid were not creditors of the 
insured, as they had represented in securing the policies, their right 
to recover the money paid was barred by the five year statute. 

[For other cases, see Limitation of Actions, Cent. Dig. §§ 182, 183; Dec. 
Dig. § 37.] 


DISCOVERY OF FRAUD—FACTS PUTTING ON INQUIRY. 


A letter informing an insurance society that a party insured was in 
poor health and not a good risk, and that fraud had been perpe- 
trated in securing the insurance on his life, was insufficient to 
charge the society with notice that the beneficiaries named in the 
policies were not creditors of the insured as represented in securing 
the policies, so as to set the statute of limitations in operation 
against an action to recover the proceeds of the policies after pay- 
ment of the same to the beneficiaries. 


[For other cases, see Limitation of Actions, Cent. Dig. §§ 491, 492; Dec. 
Dig. § 100.] 


% Decision rendered, March 8, 1910. 125 8. W. Rep. 1074. 
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DISCOVERY OF FRAUD—CONSTRUCTIVE NOTICE—FACTS 
PUTTING ON INQUIRY. 

A statement by the administrator of one of such policyholders to the 
insurance society that the beneficiaries were not creditors of the in- 
sured was insufficient to charge the society with notice of the 
fraud, so as to set the statute in operation, where the administrator 
had no personal knowledge of the matter, and the insurance society 
had, as a part of the application for the policies, the unequivocal 
statements of the beneficiaries, who were looked upon as repu- 
table business men in their community, that they were creditors of 
the insured. 

|For other cases, see Limitation of Actions, Cent. Dig. $§ 491, 492; Dec. 
Dig. § 100.] 


DISCOVERY OF FRAUD—WHAT CONSTITUTES. 

A letter to the insurance society by its counsel, plainly stating that false 
representations had been made by the beneficiaries in such policies 
that the insured was a debtor of theirs, written after the death of 
the insured, and aiter the payment of the amount due on the poli- 
cies, charged the company with knowledge of the fraud and started 
the running of the statute against such action. 

[For other cases, see Limitation of Actions, Cent. Dig. $$ 491, 492; Dec. 
Dig. § 100.] 


COMPUTATION OF PERIOD OF LIMITATIONS — SUSPEN- 
SION BY DEATH OF DEBTOR. 

Where a cause of action has accrued and the statute of limitations has 
commenced to run, it is not suspended by the death of the debtor 
except by special statutory enactment. 

|For other cases, see Limitation of Actions, Cent. Dig. § 431; Dec. Dig. 
§ 83.] 


CONSTRUCTION—EFFECT TO EVERY PART OF STATUTE. 
In construing a statute, full effect must be given to every part, where 
this will not destroy the sense. 


{For other cases, see Statutes, Cent. Dig. § 283; Dec. Dig. § 206.] 


COMPUTATION OF PERIOD OF LIMITATIONS—EXTENSION 
OF TIME—DEATH AND ADMINISTRATION. 


In an action against an administrator appointed more than a year before 
the time expired for bringing the action under Ky. St. § 2515 (Rus- 
sell’s St. § 224), providing that an action for relief on the ground 
of fraud be commenced within five years after the cause of action 
accrued, the period of limitations was not extended by section 3847 
(section 3877), providing that no suit be brought against an admin- 
istrator for the first six months after his qualification, or section 
2528 (section 194), providing that if the person against whom an 
action may be brought dies before the expiration of the time lim- 
ited for commencement, ‘and the action survives, it may be com- 
menced against his personal representative, devisee, or heirs after 
the expiration of that time and within one year after the qualifica- 
tion of his personal representative; these being remedial acts 
passed to relieve unavoidable hardships and to prevent a miscarriage 
of justice. 

[For other cases, see Limitation of Actions, Cent. Dig. § 433; Dec. Dig. 
§ 83.] 


COMPUTATION OF PERIOD OF LIMITATIONS—EXTENSION 
OF TIME—DEATH AND ADMINISTRATION. 
Ky. St. $ 2528 (Russell's St. § 194), providing that where no personal 
representative is appointed for a decedent action may be brought 
VoL. XXXIX.—55. 
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against his heirs or devisees after the expiration of the time limited 
for bringing it and within two years after his death, applies only 
to cases where the death of the debtor occurs less than two years 
before the expiration of the time limit. 

[For other cases, see Limitation of Actions, Cent. Dig. § 433; Dec. Dig. 
§ 83.] 
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SUPREME COURT OF NORTH CAROLINA. 


ARNOLD 
v8. 


INDEMNITY FIRE INS. CO. or New York 
ET AL.* 


IRON SAFE CLAUSE—SUBSTANTIAL COMPLIANCE. 


A substantial compliance with the iron safe clause in an insurance 
policy is all that is required. 


[For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.] 
IRON SAFE CLAUSE—INVENTORY—SUFFICIENCY. 


Under an iron safe clause providing that if assured had not taken a 
complete itemized inventory within a year prior to the issuance of 
the policy, he should take one in detail within thirty days of issu- 
ance of the policy, an inventory taken within the thirty days giving 
a detailed statement of the larger portion of the stock on hand cov- 
ered by the policy, and a description and itemized valuation of the 
principal articles in which he was dealing, such as three rubber tire 
buggies, $08, $294; six top buggies, $46.85, $281.10; three open 
buggies, $36, $288, etc.—is a substantial compliance with the clause, 
and the fact that one item was listed, harness, robes, collars, and 
horse blankets, $1,250, which in itself was not a compliance with 
the clause, would not affect the validity of the whole inventory so 
as to authorize a forfeiture especially where there was no question 
of the bona fide character of the loss. 


{For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.] 


CONSTRUCTION OF POLICY. 


It is a rule of construction of insurance policies that doubtful questions 
should be resolved against the company. 


[For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146.] 


IRON SAFE CLAUSE—INVENTORY—LOCKING IN SAFE—EF- 
FECT OF FAILURE. 


Under an iron safe clause providing that, if the assured had not taken 
a complete itemized inventory within a year prior to the issuance 
of the policy, he should take one within thirty days of the issuance 
of the policy, and should keep such inventory, and also the last pre- 
ceding inventory, if taken, securely locked in a fireproof safe at 
night, etc., the fact that at the time of fire assured had an inven- 
tory taken eight or nine months before the fire, and another taken 
within thirty days of the fire, and that the first inventory was in- 
advertently left on the desk and destroyed, would not effect a find- 
ing that the clause had been substantially complied with. 


[For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.] 
% Decision rendered March 31,1910. 678. E. Rep. 574. 
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IRON SAFE CLAUSE—LAST PRECEDING INVENTORY—CON- 
STRUCTION OF POLICY. 

An iron safe clause provided for annual inventories, and that if assured 
had not taken a complete itemized inventory within a year prior to 
the issuance of the policy, he should take one within thirty days of 
the issuance of the policy, and provided for the keeping of books, 
etc., and also provided that the assured. should keep such books 
and inventories and also “the last preceding inventory”, if taken, 
securely locked in a fireproof safe, etc. Held, that the stipulation as 
to the last preceding inventory referred to was confined to inven- 
tories taken under the contract of insurance and after it was entered 
into. 

[For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.] 


Appeal from Superior Court, Craven County; Guion, Judge. 

Consolidated actions by one Arnold against the Indemnity 
‘ire Insurance Company of New York and others. From a 
judgment for plaintiff, defendants appeal. Affirmed. 

Civil action to recover on three insurance policies. The poli- 
cies in three different companies bearing date October 23, 1906, 
contained an agreement to indemnify plaintiff in different sums 
for one year against loss by fire, etc,, “On his stock of carriages, 
buggies, wagons, and other vehicles, also harness, robes, whips, 
and saddlery, stable utensils and supplies, including medicines, 
feed, hay, grain, and on office furniture and fixtures, including 
iron safe, stationery, and signs, all while contained in the two- 
story brick metal roof building and from extension and addi- 
tions, situated west side of Middle Street, No. 1225, New Bern, 
N.C.” Three suits were instituted, but as the policies all con- 
tained the same stipulations, and recovery on each depended on 
the same state of facts, the actions were consolidated by order 
of court and tried together, and no objection to this course was 
made or noted, 

It was proved that the property insured was destroyed by 
fire on the night of April 2, 1907, and defendants resisted re- 
covery chiefly by reason of alleged violation of the stipulations 
in the policy, very generally known as the “iron safe clause’, 
and there was evidence on the part of plaintiff tending to show 
substantial compliance with its requirements, and evidence 
contra on the part of the defendants. Among other things, and 
as relevant to this attempted defense, the court charged the 
jury as follows: “(I charge you that the alleged inventory of- 
fered upon the part of the plaintiff in this case purporting to 
have been made by him in February preceding the fire, in a 
book produced and offered in evidence before you, and called 
as | recollect ‘Exhibit B’, is a substantial compliance with that 
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form that is required to be kept by him under the terms and 
provisions of the iron safe clause.)” Each defendant excepts 
to part in above parentheses. “He is required under the terms 
and provisions of this iron safe clause to keep a set of books 
which clearly and plainly present a complete record of the busi- 
ness transactions, including his purchases, sales, and shipments, 
both for cash and credit as set out in this clause. A ledger is 
offered in evidence before you—a book termed a ‘ledger’—by 
the plaintiff, which has been exhibited to vou and is part of the 
evidence in the case. A book offered in evidence which is 
termed the ‘blotter’ has likewise offered an inventory to you, 
and is likewise a part of the evidence in this case. The plaintiff 
contends that in addition thereto he kept a bankbook in which 
the cash transactions, that every cash sale was entered upon 
his bankbook, which he likewise contends is a part of the set of 
books which were kept by him in his business transactions. (I 
therefore charge you that if you shall find by the greater weight 
of all the evidence, and the burden is upon the plaintiff in this 
case to satisfy you by the greater weight—the preponderance 
of evidence—that he did comply with the terms and provisions 
of this clause; that he kept a set of books, called an ‘inventory 
book’; that it was made up by him during the month of Feb- 
ruary, 1907; that he kept a ledger, offered in evidence before 
you, in which he stated was kept a record of the credit sales 
made by him and the entries thereon; that he kept a blotter, 
in which his cash sales were made other ‘than his credit sales, 
and entered by him; and that he kept a bankbook, which other 
than the sales upon the blotter and credit sales as evidenced 
upon the ledger were placed as cash deposited by him from 
sales in the bank; if you shall further find that such books and 
inventories so compiled were kept securely locked in a fire- 
proof safe at night and kept in such safe at all times when the 
building in which the goods were kept was not kept open for 
business; and if you further find that these books such as the 
ledger, blotter, and inventories, were required to be produced by 
the defendants, and when so required the plaintiff did so produce 
such books and inventories on inquiry of the company —I 
charge you that that would be a substantial compliance with 
the requirements of the iron safe clause as to keeping a set of 
books and producing them on demand; therefore, if you find 
from the greater weight of the evidence, the burden being upon 
the plaintiff to satisfy you that he kept a set of books, and that 
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they were produced for inspection on demand of the companies, 
then it is your duty to answer the first issue, ‘Yes’.)” 

And further: “(If the plaintiff has satisfied you by this 
greater weight of the evidence that he kept a set of books that 
clearly and plainly presented his sales, purchases, and shipments, 
both for cash and credit; that he kept inventories as required 
by the terms of the policies; that his books and papers were 
kept in an iron safe, fireproof, if you find that he acted in all 
respects in compliance with the iron safe clause—your answer 
to the first issue will be, ‘Yes’,) and you will proceed to the sec- 
ond issue.” 

This bankbook referred to, as its name imports, containing a 
statement of cash deposited with the bank, arising from some 
of sales by plaintiff in his business, does not seem to have been 
kept with the other books in the safe or in the store, but was 
cared for under the provision in the iron safe clause; “or failing 
with this (keeping books in an iron safe) the insured will keep 
such books and inventories in some place not exposed to a fire, 
which would destroy the building”. 

Under the charge, and the issues submitted, the jury ren- 
dered the following verdict: “(1) Did the plaintiff comply with 
the terms and provisions of the policies declared on in the com- 
plaint? Answer: ‘Yes.’ (2) If so, what damage, if any, is 
the plaintiff entitled to recover? Answer: ‘Give $3,500 with- 
out interest.’ ” 

Judgment on verdict for plaintiff, and defendants excepted 
and appealed. 


SimMons, WARD & ALLEN, D. L. WARD and W. H. Paces, 
for Appellants. 
Moore & DuNN and W. D. McIvEr, for Appellee. 


HOKE, J. 

The policies sued on express the stipulations, commonly 
known as the “iron safe clause”, as follows: “The following 
covenant and warranty is hereby made a part of the policy: 
First. The assured will take a complete itemized inventory of 
stock on hand at least once in each calendar year, and unless 
such inventory has been taken within twelve calendar months 
prior to the date of this policy, one shall be taken in detail 
within thirty days of issuance of this policy, or this policy shall 
be null and void from such date; and upon demand of the as- 
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sured, the unearned premium from such date shall be returned. 
Second. The assured will keep a set of books, which shall 
clearly and plainly present a complete record of business 
transacted, including all purchases, sales, and shipments—both 
for cash and creditfrom date of inventory, as provided for in 
first section of this clause, and during the continuance of this 
policy. Third. The assured will keep such books and inven- 
tory, and also the last preceding inventory if such has been 
taken, securely locked in a fireproof safe at night and at all 
times when the building mentioned in this policy is not actually 
open for business; or, failing in this, the assured will keep such 
books and inventories in some place not exposed to a fire which 
would destroy the aforesaid building.” 

The general purpose of these provisions is to “furnish data 
by which to ascertain the amount of goods on hand at the time 
of the fire, and estimate with reasonable correctness the amount 
of the loss”, and it is held by the great weight of authority that 
a substantial compliance on the part of the insured is all that 
should be required. Coggins vs. Ins. Co., 144 N. C. 7, 56 S. 
E. 506,8 L. R. A. (N. S.) 839, 119 Am. St. Rep. 924; Liverpool 
Ins. Co. vs. Kearney, 180 U. S. 132, 21 Sup. Ct. 326, 45 L. Ed. 
460, affirming decision of 36 C..C. A. 265, 94 Fed. 314; Western 
Assur. Co. vs. Redding, 68 Fed. 708, 15 C. C. A. 619; Malin 
vs. Mercantile Town Mut. Ins. Co., 105 Mo. App. 625, 80 S. W. 
56; Western Ins. Co. vs. Kemendo, 94 Tex. 367, 60 S. W. 661; 
Brown vs. Palatine Ins. Co., 89 Tex. 590, 35 S. W. 1060; Fire 
Ass’n vs. Short, 100 Ill. App. 558; Connecticut Ins. Co. vs. 
Jeary, 60 Neb. 338, 83 N. W. 78, with elaborate note in 51 L,. 
R. A. 698; Cooley’s Briefs on Insurance, vol. 2, pp. 1817-18; 
Clement’s Fire Insurance as a Valid Contract, 266. 

In Clement on Fire Insurance, supra, the author says: 
‘Where the insured in good faith has shown by his acts a dis- 
position, or intent to comply with the clause, and endeavored to 
meet its requirements, but is prevented from literal and exact 
compliance by accident or misfortune, without fault or fraud, 
the tendency and weight of modern authority is in favor of the 
rule or doctrine of substantial performance.” And in Cooley, 
supra: ‘On the theory that the iron safe clause is a promissory 
warranty, and therefore governed by the rules that usually ob- 
tain in the case of warranties, it has been held in some jurisdic- 
tions that strict compliance with the terms of the clause ig 
necessary’—citing Western Assur. Co. vs. Altheimer Bros., 58 
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Ark. 565, 25 S. W. 1067, and Goldman vs. North British Mer- 
cantile Ins. Co., 48 La. Ann, 2238, 19 South. 132, and others. 
“It is to be noted, however, that in the Altheimer Case there 
was in fact a strict compliance, and in the Goldman Case there 
was not even a substantial compliance. The rule of strict com- 
pliance seems to have been modified in later decisions in [Illinois 
(Fire Ass’n vs. Short, 100 Ill. App. 553), and has been overruled 
in Texas (Brown vs. Palatine Ins. Co., 89 Tex. 590, 35 S. W. 
1060). “On the other hand, on the theory that, though the 
iron safe clause may be a promissory warranty, it is in effect a 
condition subsequent, which should be construed strictly against 
the right of forfeiture (McNutt vs. Virginia Fire & Marine Ins. 
Co. [Tenn. Ch. App.] 45S. W. 61) it has been held in other 
jurisdictions and by the weight of authority that a substantial 
compliance with the terms of the clause is sufficient’ —citing a 
large number of authorities. 

In the case at bar, it appears that the insurance policies 
were taken out on or about October 28, 1906; that before ap- 
plication was made or the question of insurance mooted, and 
within a year of taking out the policies, plaintiff had made an 
inventory of his stock, stated in detail and aggregating about 
$5,000 in value, and a copy of same was in the store at the time 
of the fire, but, having been left on the desk, was destroyed; 
that on or about February 17, 1907, about six weeks before the 
fire on April 2d, plaintiff had taken another inventory, giving a 
detailed statement of a larger portion of the stock on hand cov- 
ered by the policies, and a description and itemized valuation 
of the principal articles in which he was dealing, carriages, 
wagons and other vehicles and amounting in value to $5,303.50, 


an excerpt from the paper, by way of illustration, being as fol- 
lows :— 


3 rubber tire buggies 00 $294 00 
6 top buggies > 85 281 10 
8 open buggies 36 00 288 00 
1 rubber tire carriage 165 00 
1 six-seat carriage 150 00 


—and so on, showing a large number of vehicles, wagons, etc., 
described in detail, and valued by items as stated. Plaintiff also 
kept a ledger and daybook, or blotter, purporting to be a state- 
ment of business dealings, and a bankbook which he said 
showed some additional cash sales made in his business, and 
testified that these books contained an entire record of his 
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business, since the inventory of February 17th, to the fire, and 
for the time covered by them. The inventory of February 17th, 
and the ledger and daybook were kept in the safe, and procured 
therefrom soon after the fire. The inventory, with some other 
papers, by reason of the heat, having stuck to the wood partition 
in the safe, was not found as soon as the daybook and ledger; 
but the evidence was satisfactory, and under the charge 
the jury have found that all of these books were procured from 
the safe after the fire; and the bankbook was also produced, 
having it seems been kept with the plaintiff, and coming under 
the provision “that is not kept in the safe in some place not ex- 
posed to a fire which would destroy the building’. On the evi- 
dence, and applying the principles declared and sustained in the 
authorities above cited, we think the learned judge correctly 
ruled, that the inventory was a substantial compliance with that 
feature of the iron safe clause, and in charging the jury, in sub- 
stance, that if the plaintiff kept such an inventory in his safe, and 
also a ledger and daybook, producing same when required, and 
that these books, together with a bankbook, afforded a plain 
and clear statement of plaintiff's business dealings for the 
period covered by the policy, this would be a substantial com- 
pliance with the stipulations of the iron safe clause, and the first 
issue should be answered, “Yes”. 

It was chiefly contended before us that the inventory was de- 
fective by reason of the following item appearing in the same: 
“Harness, robes, collars, and horse blankets, $1,250.00.” Such an 
item in itself does not come within any proper or approved defi- 
nition of an inventory said to be “a detailed, an itemized state- 
ment of the articles composing the stock with the value of each”. 
Roberts vs. Ins. Co., 19 Tex. Civ. App. 344, 48 S. W. 559, ap- 
proved in Coggins vs. Ins. Co., supra. And, if this has been 
the general character of the inventory relied on, or the greater 
portion and controlling feature of it, the objection would have 
to be sustained. But, as heretofore stated, much the larger 
proportion of the amount, and thé articles of chiefest value and 
which fixed the general character of the business, were set out, 
itemized, and valued; and in a case of this character we are of 
opinion that such an inventory should not be entirely set aside 
and a forfeiture declared, because a single item or inventory of 
the kind referred to was not in strict compliance with the con- 
tract. In Assur. Co. vs. Redding, supra, the required books and 
data were produced except a cash sales book covering a period 
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of twenty-one days before the fire which had been inadvertently 
left out. Held, that the promissory warranty was a condition 
subsequent, and that the evidence justified a finding of substan- 
tial compliance. In Brown vs. Palatine Ins. Co., 89 Tex., 35 S. 
W., supra, the blotter containing the cash sales of the day be- 
fore the fire had been left out of the safe for the purpose of 
transferring the entries later to more substantial books, and 
was destroyed. All other books were produced, and it was held 
a substantial compliance. 

In this case the digest, relevant to the present inquiry, is as 
follows: ‘(1) It will not be presumed that the parties intended 
to prescribe that which was practically impossible, such as ab- 
solute accuracy in the keeping of the books. A substantial com- 
pliance would suffice in such case, and the contract be con- 
strued as requiring no more than could be reasonably expected 
of the insured. (2) The purpose of such warranty will be con- 
sidered in construing the language and determining whether its 
intent and meaning had been complied with in keeping the 
books. (3) Books so kept as to enable the insurer with rea- 
sonable certainty to arrive at the amount of loss should be held 
a compliance with the contract. (4) Whether the books so 
kept and produced by insured were a substantial compliance 
with the warranty being a question of fact determined in the 
affirmative by the trial court, the Court of Civil Appeals, not 
finding the facts otherwise, improperly held that the failure to 
enter the sales of the last day upon the books worked a for- 
feiture as a matter of law.” Like comment, sustained by the 
same and similar authorities, may be made in reference to an- 
other item in the inventory as follows: ‘“Sloan’s medicine, oil, 
whips, summer robes, lots of different kind of medicines and sec- 
ond hand harness, $775.00.” 

We are confirmed in the view we have expressed as to the 
effect of these two items of the inventory on the validity of 
plaintiff's claim by the fact that nothing appears in the record 
to raise a serious question as to the bona fides of this loss or 
the correctness of the inventory produced. On the contrary, 
the evidence discloses that this inventory of date about six 
weeks before the fire was made in part with a view of selling 
out plaintiff's business to one J. H. Neal, and the negotiation 
was being conducted for Neal by one Gus Ipock, and both of 
these witnesses testified that they had examined the stock in 
reference to the contemplated trade, and their estimate was 
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that the value was something near $5,000; that there was a 
large quantity of new harness on hand and second hand har- 
ness, also robes, etc.; that they had no dissatisfaction with the 
amount of the inventory taken and exhibited to them, and the 
purchase was delayed only by reason of the fact that plaintiff 
required the entire payment in cash. Again, after the fire, the 
adjuster of the companies and the plaintiff, not then knowing 
that the inventory would be found, under a nonwaiver agree- 
ment made an estimate of the property destroyed by going over 
the débris and determining the number of the vehicles and the 
amount of property destroyed by counting the irons and gear- 
ing left by the fire, and in an estimate so made by them, put in 
evidence as Exhibit A, the amount very nearly aproximated 
that contained in the inventory B when it was afterward found 
to be in the safe. While, in reference to the estimate marked as 
“Exhibit A”, the judge below properly held that it was not rele- 
vant as tending to show compliance with the stipulations of the 
iron safe clause, it afforded strong confirmatory proof as to the 
correctness of the inventory which was produced and relied 
upon. 

It was further contended for the defendant that only one in- 
ventory was produced, whereas a specification of the iron safe 
clause required that this and the “last preceding inventory” 
should also be kept; the language of the stipulation being 
“that the assured will keep such books and inventory, and also 
the last preceding inventory if such has been taken, securely 
locked in a fireproof safe at night”, etc. As heretofore stated, 
it appeared that the last inventory, being the one kept in the 
safe, had been taken on or about the 15th of February, 1907, six 
weeks before the fire. The plaintiff, a witness in his own be- 
half, testified that the preceding inventory had been taken about 
a year before, which would be eight or nine months before the 
policies were issued, being the one taken when plaintiff pur- 
chased the business. This had been left on plaintiff's desk and 
was destroyed in the fire. The evidence tended to show that 
this was a mere inadvertence, and under the authorities cited 
(Assur. Co. vs. Redding, supra; Malin vs. Ins. Co., 105 Mo. 
App., supra) and others of like import, even though the policy 
referred to this as the “last preceding inventory”, in the ab- 
sence of any evidence of willfulness or design, or that its ab- 
sence was of some importance, such circumstance would not, as 
a matter of law, effect the result or require a verdict against 





868 Insurance Law Journal Vol. 39. [ June, 1910. 


substantial compliance; and we are inclined to the opinion, too, 
that under recognized principles of interpretation, that this 
stipulation for keeping the “last preceding inventory”, by fair 
intendment refers, and is confined, to inventories taken under 
the contract of insurance and after it was entered into. The 
only other inventory which had been taken in this case was one 
made long before the policies were issued, and before the treaty 
concerning them was entered upon. There is nothing in the 
terms of the policy which expressly requires that such an inven- 
tory so taken shall be kept, and it is a well established rule of 
construction in these policies that questions of doubtful import 
should be resolved against the company. 

Thus, in Liverpool Ins. Co. vs. Kearney, supra, Associate 
Justice Harlan, for the court, said: “To the general rule there 
is an apparent exception in the case of contracts of insurance, 
namely, that where a policy of insurance is so framed as to leave 
room for two constructions, the words used should be inter- 
preted most strongly against the insurer. This exception rests 
upon the ground that the company’s attorneys, officers, or 
agents prepared the policy, and it is its language that must be 
interpreted”—citing National Bank vs. Ins. Co., 95 U. S. 673, 
678, 679, 24 L. Ed. 563; Moulor vs. Amer. Life Ins. Co., 111 
U. S. 335-341, 4 Sup. Ct. 466, 28 L. Ed. 447. In Fire Ass’n vs. 
Short, 100 Ill. App., supra, it was held: “(5) A condition that 
would defeat an insurance policy must be expressed, or so 
clearly implied that it cannot be misconstrued. Insurance com- 
panies write and sign their policies, and where these are doubt- 
ful constructions they will be held against the insurer. Poli- 
cies must be liberally construed in favor of the insured, so as 
not to defeat, without a plain necessity, his claim for indemnity.” 
And our own decisions are to the same effect. Bank vs. Fidel- 
ity Dep. Co., 128 N. C. 366, 38 S. E. 908, 83 Am. St. Rep. 682. 

Speaking generally to the questions presented on this ap- 
peal, in Cooley’s Insurance Briefs, p. 1823, it is said: “So, 
where the insured was in business in a little country town in 
Florida, and his books, kept in most primitive style, were far 
from being what a good accountant would consider a complete 
set of books (Western Assur. Co. vs. Redding, 68 Fed. 708, 15 
C. C. A. 619, 30 U. S. App. 442), the court held that, if the 
insured kept a set of books which were as good as ordinarily 
kept in such a store and business and exercised good faith in 
the matter, his policy was not avoided merely by the fact that 
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the books were not what an expert would consider a complete 
set of books. If his books were kept in the manner customary 
with merchants (Jones vs. Southern Ins. [C. C.] 38 Fed. 19), and 
as elaborate and complete as is usually the case in stores of 
like character (Burnett vs. Amer. Cent. Ins. Co., 68 Mo. App. 
343), it is sufficient. Whether the books are sufficient, within 
these principles, is a question for the jury (Western Assur. Co. 
vs. Altheimer Bros., 58 Ark. 565, 25 S. W. 1067); and an ex- 
pert cannot testify, in regard to a particular set of books, that 
he never saw anything like it before (Morris vs. Imperial Ins. 
Co., 106 Ga. 461, 32 S. E. 595). 

We are of opinion that this case has been correctly tried, that 
no reversible error appears in the record, and the judgment 
rendered should be affirmed. 

No error, 


Note by the Editor of the Insurance Law Journal. 


The nature of the iron safe clause and the character of the compli- 
ance which will be sufficient has been much debated in the courts. Two 
leading views have been held. According to one, it is a condition 
precedent which must be strictly complied with. According to the 
other, it is a condition subsequent which requires only a substantial 
compliance. A third view has been taken by some of the courts, that 
though incorporated in the policy it does not strictly relate to the risk 
itself, but only to the evidence desired for settlement of a loss, and is 
not strictly a warranty at all, but a provision, requiring only the exercise 
of good faith by the insured. See Niagara F. Ins. Co. vs. Hefflin, 22 
Ky. Law Rep. 1212; Phoenix Ins. Co. vs. Angel, 18 Ky. Law Rep. 1034. 
Some confusion exists in the use of the terms condition precedent and 
subsequent as a feature of the warranty. A condition precedent strictly 
relates to a condition which must be complied with before the risk will 
attach at all, while a warranty implies simply a condition whose failure 
vitiates the risk. When the latter relates to an existing status it is 
popularly known as a condition precedent, and is dealt with by the 
courts as such. When it relates to some act to be done or status to be 
maintained in the future, it is usually regarded as a promissory war- 
ranty or condition subsequent; and, in general, the same strictness in 
the compliance is not exacted—substantial compliance is deemed suffi- 
cient. 

There can be little doubt that the iron safe clause belongs to the 
latter class. It does not so enter into the essence of the contract as to 
render the policy void through the imperfect character of the compli- 
ance. The distinction may be roughly made between existing facts 
which may or should be known to the applicant, and promises as to the 
future with which he undertakes in good faith to comply. The clause, 
whether regarded as of the one class or the other by the courts, is 
usually treated simply as a requirement that the records of the insured 
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shall be kept in such shape as to enable the insurer satisfactorily to 
obtain the information which he seeks from them. 

The more recent tendency of the courts has been to relax the rigor 
attached to the warranty, especially in case of promissory warranties. 
That rigor was incorporated in the common law through its early ap- 
plication to the marine policy, where the insurer was largely at the 
mercy of the insured or his representatives as to a knowledge of the 
facts, and the tendency has been to substitute a reasonable compliance 
in the case of other branches of insurance where the facts are more 
directly within the knowledge or control of the insurer. 


SUPREME COURT OF COLORADO. 


LOYAL MUT. FIRE INS. CO. 
ve. 


J. 8. BROWN & BRO. MERCANTILE CO.* 


FIRE POLICY—APPLICATION—EFFECT AS PART OF POLICY 


\ Where the execution of an application by insured was not a condition 

\ precedent to the policy taking effect, and assured did not agree to 
make an application after the policy was issued, an application sub- 
sequently executed by him is not a part of the contract of insurance 
so as to limit the company’s liability; the policy itself fixing the 
rights of the parties. 


[For other cases, see Insurance, Cent. Dig. § 308; Dec. Dig. § 151.] 


FIRE INSURANCE—OPERATION—REFERENCE TO APPLICA- 
TION—ABSENCE OF APPLICATION—EFFECT. 

A provision of a fire policy, avoiding the policy if insured failed to 
build brick or stone chimneys within thirty days “from the date of 
this application”, could not be invoked to avoid the policy for non- 
compliance therewith, where no application was made a part of the 
policy. 

[For other cases, see Insurance, Dec. Dig. § 318.] 


en: Ageia QUESTION—INCREASE OF 
























Whether the building of an addition to the insured property after the 
issuance of the policy increased the hazard, so as to avoid the policy, 
is a question of fact in an action on the policy. 


[For other cases, see Insurance, Cent. Dig. § 1741; Dec. Dig. § 668.] 


FIRE POLICY—ACTIONS—BUILDING—ISSUES—MISSTATE- 
MENT OF TITLE. 


In an action on a fire policy, allegations of the answer that the policy 
was to be void if insured’s interest in the property was not truly 
stated, and that insured falsely represented that he owned the prem- 


* Decision rendered, Dec. 6, 1909. Rehearing denied, April 4, 1910. 107 Pac. Rep. 1098. 
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ises on which the property was located, did not raise the defense 
that the policy was void because the insured property was not on 
ground owned by insured in fee, where neither the answer nor the 
policy stated what insured’s interest was in the ground on which the 
building was located; a provision of the policy avoiding it if the 
building is on ground not owned by insured in fee not being such a 
statement. 


[For other cases, see Insurance, Cent. Dig. § 1617; Dec. Dig. § 640.] 


see NECESSITY OF 


In an action on a fire policy, the company must plead facts relied upon 
to avoid the policy under its provisions. 


[For other cases, see Insurance, Cent. Dig. § 1617; Dec. Dig. § 640.] 


Appeal from District Court, City and County of Denver; 
Frank T. Johnson, Judge. 

Action by the J. S. Brown & Bro. Mercantile Company 
against the Loyal Mutual Fire Insurance Company. From a 
judgment for plaintiff upon a directed verdict, defendant ap- 
peals. Affirmed. 


Joun F. MAIL, for Appellant. 
BICKSLER, BENNETT & Nye, for Appellee. 


GABBERT, J. 

The Loyal Mutual Fire Insurance Company issued a policy 
of insurance to one M. S. Beach, whereby it insured the latter 
from loss by fire upon a building occupied as a stoveroom and 
residence, and also upon its contents, consisting of household 
goods and merchandise. The property insured was destroyed 
by fire, and thereafter Beach, for a valuable consideration, sold 
and transferred to the J. S. Brown & Bro. Mercantile Com- 
pany all his interest in, and claim to, the liability of the insur- 
ance company for the loss occasioned by the fire. The 
mercantile company brought suit against the insurance com- 
pany. On the issues made by the pleadings, the case came on 
for trial before a jury. At the conclusion of the testimony, the 
court directed a verdict in favor of the plaintiff, and judgment 
was rendered accordingly. From this judgment the insurance 
company appeals, 

The several assignments of error urged by counsel in sup- 
port of the contention that the court erred in directing a verdict 
are embraced in the one general proposition that under the tes- 
timony the court should have directed a verdict for the insur- 
ance company instead of a verdict for the plaintiff. The policy 
refers to an application for insurance made by Beach, and 
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makes it a part of the policy, which recites that one of the con- 
siderations for its issuance is the agreements, covenants, state- 
ments, and warranties of the assured in the application. The 
policy was offered by plaintiff without offering in connection 
therewith the application referred to. The complaint did not 
mention any application. The answer did, but the plaintiff, by 
replication, pleaded facts from which it appeared the application 
set up by defendants in its answer was no part of the policy. 
The insurance company objected to the reception of the policy 
upon the ground that the application was a part of the contract 
of insurance, and without it the policy was incomplete. Counsel 
for plaintiff replied that they did not have the application, and 
therefore could not offer it. Counsel for the insurance com- 
pany then stated that he had the application in his possession, 
and would deliver it to opposing counsel upon request. The 
objection was overruled, 

What the rule might be in a case where the application for in- 
surance is referred to in the policy and made a part thereof, and 
the complaint refers to it when it is within the power of the 
plaintiff to offer it in connection with the policy, we are not re- 
quired to determine. It appears from the testimony that the 
agent of the company called at Beach’s place of business and 
wanted to write a policy. Mr. Beach was not at home, and the 
agent requested Mrs. Beach to sign an application in her hus- 
band’s name. She refused, and the agent then stated that when 
he returned to Denver he would send Beach a policy and an 
application, which Beach could sign and return. A few days 
later he mailed to Beach the policy of insurance involved, and 
also a blank application, which he requested Beach to sign and 
return to him. Beach accepted the policy and signed the ap- 
plication in blank without answering any of the questions or 
making any statements in relation to the property insured. It 
should be borne in mind that it does not appear the execution of 
the application was a condition precedent to the policy taking 


effect, or that it was issued under an agreement on the part of 


Beach to execute one afterward. In such circumstances the 
rule of law is that where a policy of insurance has been issued 
without a written application, and without an agreement to ex- 
ecute one afterward, an application subsequently delivered is 
not a part of the contract of insurance. Mich. Ins. Co. vs. 
Wich, 8 Colo. App. 409, 46 Pac. 687; Le Roy vs. Park Fire Ins. 
Co., 39. N. Y. 56. The court did not err in permitting the policy 
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to be introduced without the application, because it appears 
there was none upon which the policy was predicated. 

Counsel for the insurance company contends that the evi- 
dence relative to the circumstances under which the policy was 
delivered and the application was signed should not have been 
admitted, for the reason that this testimony contradicted the 
replication in the case. The purpose of the averments of the 
replication filed by plaintiff was to state facts from which it 
would appear that the application was in no sense a part of the 
policy and that any statements or representations therein would 
not be binding upon Beach, and it was, therefore, competent to 
admit testimony with respect to what actually took place be- 
tween Beach and the agent with reference to the application for 
the purpose of proving Beach was not bound thereby. State 
Ins. Co. vs. Taylor, 14 Colo. 499, 24 Pac. 343, 20 Am. St. Rep. 
281. 

The next point urged on behalf of the insurance company is 
that the evidence discloses such violation of conditions of the 
policy of insurance by Beach that the company was relieved 
irom ali liability thereon. In support of this contention, it is 
claimed the policy provided that it should be void if the insured 
concealed any material fact as to his ownership of the property, 
or if-he failed to provide the building with brick or stone chim- 
neys, or if the hazard be increased by any means within his 
control or knowledge, or if the insured property be a building 
on ground not owned by the insured in fee simple. There is 
no testimony whatever that Beach concealed any fact as to his 
ownership of the property described in the policy. It is true 
that in the copy of the application attached to the answer of the 
insurance company it appears from the answers inserted after 
Beach had signed the application that no one was questioning 
his title, and that he was the sole and undisputed owner of the 
property for which insurance was requested; but this applica- 
tion was signed and delivered after the policy of insurance was 
delivered to him, without any agreement upon his part which 
would make it a part of the policy. Hence the liability of the 
insurance company was in no sense limited or affected by any- 
thing contained in the application, nor could the right of Beach 
or his assignee to recover after loss be defeated by the terms 
and conditions of an application issued and delivered in such 
circumstances. Mich. Ins. Co. vs. Wich, supra. When the 
policy was executed and delivered without qualification or con- 

Vo. XXXIX.—36. 
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dition, it became the completed contract between the parties, 
and their rights were fixed by the policy itself. Le Roy vs. 
Park Fire Ins. Co., supra. 

It appears from the testimony that, at the time the policy of 
insurance was issued, the building was equipped with one brick 
chimney and one metal safety chimney. This was the condition 
of the building with respect to chimneys at the time it was de- 
stroyed by fire. On behalf of the company, it is claimed that 
the failure of Beach to replace the metal safety chimney with a 
brick or stone chimney voided the policy, because of a provision 
in the policy which required him to make this change within 
thirty days after the policy was issued. The application to which 
reference has been made purports that Beach represented that 
stovepipes did not pass through the roof, floor, or partitions, 
and, in case such pipes did pass through the roof, he agreed to 
build a good and substantial brick or stone chimney within 
thirty days, or the insurance would be void. The provision in 
the policy to which counsel refers is as follows: ‘This entire 
policy shall be void * * * if assured fails to build or have 
built brick or stone chimneys within thirty days from date of 
this application, when building is not already provided with 
such brick or stone chimneys.” 

This clause, it is evident, refers to the questions and answers 
contained in the application; but, as we have seen, there is no 
application which in any manner affects the obligation of the 
insurance company on its policy of insurance. Consequently, 
the clause quoted is of no force or effect. because it attempts 
to impose an obligation upon the insured which he must dis- 
charge within a specified time from the date of an instrument 
which in law has no existence and is of no binding force upon 
him. Or, to otherwise state the reason why the provision in 
the policy relied upon does not avail the company, the purpose 
thereof was to enforce the one in the application relating to 
chimneys; but, as the application in question was not executed 
until after the policy was issued in circumstances which did not 
affect it, there is no antecedent agreement to which it attached. 
or which fixes or affects the rights of the insured or his assignee. 

It appears from the testimony that Beach, subsequent to the 
issuance and delivery of the policy, built an addition to the 
building 12x18 feet, and also added a second story to the origi- 
nal building. Through the roof of the second story he passed 
the stovepipe, through a metal safety chimney, made of heavy 
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galvanized iron, of such size that a space of two inches was left 
between the pipe and the safety appliance. The policy provides 
that it shall be void if the hazard be increased by any means 
within the control or knowledge of the insured. One of the 
defenses interposed was to the effect that by the improvements 
and additions and passing the stovepipe through the roof the 
hazard was increased. Whether or not the action of the in- 
sured with respect to the property covered by the policy in- 
creased the hazard beyond that as it existed when the policy 
was issued is one of fact. Joyce on Insurance, § 2194; Kerr 
on Insurance, § 151, p. 417; Kircher vs. Milwaukee Mechanics’ 
M. I. Co., 74 Wis. 470, 48 N. W. 487, 5 L. R. A. 779; Schenck 
vs. Mercer Co. M. F. Ins. Co., 24 N. J. Law, 447; Le Roy vs. 
Park Fire Ins. Co., supra. 

There was no testimony, either direct, or from which it could 
be inferred, that the additions to the building, or the passing of 
the pipe through the metal safety appliance, increased the haz- 
ard in the slightest degreee, or that the loss was occasioned by 
fire which originated in the additions, or because of some de- 
fect in the safety appliance. On the contrary, it appears from 
the evidence that the fire originated in the kitchen, which was 
at all times equipped with a brick chimney. 

The claim that the policy was rendered void because the 
building was located on ground not owned by the insured in fee 
simple is not before us for consideration, because the pleadings 
do not present this defense. The part of the answer upon which 
counsel for defendant predicates the right to have this question 
considered stated, in substance, that the policy shall be void if 
the interest of the insured in the property be not truly stated 
herein, and that the insured concealed the fact that he was not 
the owner of the premises on which the house was situated, 
and falsely represented that he owned it. With respect to the 
alleged concealment and representations of Beach, regarding 
the title to the ground, there is no testimony whatever, as we 
have already pointed out, that he never made any statements 
or representations whatever regarding title, so that the allega- 
tions regarding title were not proved. True, the answer alleges 
that the policy shall be void if the interest of the insured in the 
property be not truly stated therein; but the policy does not 
state what that interest is. We cannot go to the application 
upon which the insurance company relies for the purpose of de- 
termining that question, for the reason that it is of no force or 
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effect, and, in the circumstances of this case, is no part of the 
policy. Nowhere in the policy, so far as we are advised, is the 
interest of Beach in the ground upon which the building is situ- 
ate specified. True the policy provides that it shall be void if 
the subject of insurance be a building on ground not owned by 
the insured in fee simple; but this is not a statement as to what 
his title is to such ground but merely a provision which will re- 
sult in avoiding the policy if the insurance company sees fit to 
take advantage of it. It has not done so by any pleading on its 
part. The part of the answer upon which counsel relies to en- 
force a forfeiture because of the provision in the policy last re- 
ferred to does not in any manner refer to such provision. If 
an-insurance company wishes to take advantage of a clause in a 
policy which voids it it must do so by pleading facts squarely 
presenting that question. 

According to the undisputed testimony competent to consider 
under the issues made by the pleadings the trial judge did not 
err in directing a verdict for the plaintiff. The judgment of the 
District Court is affirmed. 

Judgment affirmed. 

Steele, C. J., and Hill, J., concur. 


Note by the Editor of the Insurance Law Journal. 


The doctrine that a subsequent application does not relate back and 
become a part of a completed contract of insurance appears to be gen- 
erally held by the courts. See also Fire Ass’n vs. Bynum, 44 S. W. 579. 
Whether the present case falls within that rule is not so clear. The in- 
surance was solicited by the agent in the absence of the insured, through 
his wife, stating to her the condition under which it would be granted, 
namely, the signing of the application, which would be forwarded with 
the policy. The two instruments were forwarded together presumptively 
for acceptance or rejection by the insured. It may be said that, until 
the exercise of his election, the mere receipt of the policy, for which 
no application had been made, created no binding contract. The in- 
sured did not become liable for the premium by the mere receipt of the 
policy. The principle is laid down in Clark vs. Ins. Co. that an agent 
cannot, as against his company, make a contract of insurance in favor of 
one who has not applied for it. See also John R. Davis Lumber Co. 
vs. Ins. Co., 94 Wis. 472; Stebbins vs. Ins. Co., 60 N. H. 65. The 
application, however, may be waived. Jones vs. Ins. Co., 168 Mass. 245. 
An application, too, when made by another, may be subsequently ratified 
by insured so as to be binding upon himself. Somers vs. Union, 42 
Kan. 610. 

Here the insured, acting on the representations of his wife, seems to 
have acquiesced in the proposition made by the agent by accepting the 


policy and signing the application. The two acts were contemporaneous, 
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and a part of one transaction. It may be said that the policy was sent 
by the agent for acceptance, conditional upon signing the application; 
that until the latter act was done the acceptance was not complete. The 
insured perfected the contract and the minds of the parties fully met 
when the signing was done. It is not clear why, under such facts, the 
application did not by reference become part of the policy. A different 
case would be presented if the agent had at a later date sent an applica- 
tion for signature after the contract between the parties was complete. 
It would appear, too, that the defendant was a mutual company, in 
which the insured was presumptively interested as a member, and was 
perhaps under stronger obligations to furnish the application than if 
his relation was simply that of a creditor. 


SUPREME COURT OF MISSOURI. 


LOEWENSTEIN 
v8. 


QUEEN INS. CO. ET AL.* 


PROOF OF LOSS—INVESTIGATION BY INSURER—RIGHT. 
The insurer may investigate as to the extent of the loss, even though 
the policy requires insured to furnish proof of loss. 


[For other cases, see Insurance, Dec. Dig. § 563.] 


wae OR PROVISIONS FOR FORFEITURE—PROOF OF 
L , 


An insurance company may waive its right to proof of loss; and, if it 
knowingly induces insured to believe that it will waive formal proof, 
it is liable on the policy, if insured, acting on such belief, fails to 
make proof. 


{For other cases, see Insurance, Cent. Dig. §§ 1382-1390, 1405; Dec. 
Dig. § 558.] 

ACTIONS ON POLICY —SUFFICIENCY OF EVIDENCE — 
WAIVER—PROOF OF LOSS. 


Evidence held to show a waiver by an insurance company’s adjuster of 
proof of loss by the owner of the property. 

[For other cases, see Insurance, Cent. Dig. § 1725; Dec. Dig. § 665.] 

INSURABLE INTEREST—MORTGAGEE. 

A mortgagee has an insurable interest in the mortgaged property. 

[For other cases, see Insurance, Cent. Dig. § 148; Dec. Dig. § 115.] 

ASSIGNMENT—ASSIGNMENT TO MORTGAGEE—VALIDITY 
OF CONTRACT—CONSIDERATION. 


A policy, taken out by a mortgagee on his own account on the mort- 
gaged property, may provide for an assignment of the mortgage 


*% Decision rendered, Dec.21, 1909. Rehearing denied, Feb. 2, 1910. On motion to tranafer, 
March 30,1910. 1278. W. Rep. 72. 
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debt, together with the security to the insurance company _ upon 
payment of any loss; the contract of insurance being a sufficient 
consideration for the assignment. 


[For other cases, see Insurance, Cent. Dig. §§ 1512, 1513; Dec. Dig. 
§ 607.] 


SUBROGATION OF INSURER—CONSTRUCTION OF POLICY. 


A provision of an insurance policy taken out by a mortgagee that, if 
the company pays the mortgagee, and shall claim as to the mort- 
gagor that no liability existed, it shall be subrogated to all of the 
rights of the mortgagee, who shall transfer to it the notes and the 
trust deed, in order to be valid, must be construed as requiring 
proof that the policy is void as to the mortgagor; the company’s 
mere claim that it is void not entitling it to subrogation. 

[For ae cases, see Insurance, Cent. Dig. §§ 1512, 1513; Dec. Dig. 
§ 607. 


CONSTRUCTION OF POLICY—PROOF OF LOSS—EFFECT OF 
FAILURE. 


A policy taken out for the benefit of the mortgagee on the mortgaged 
property provided that, if certain acts were done or omitted, such 
as taking out other insurance without the company’s consent, etc., 
the policy should become void, but the mortgage clause provided 
that the policy should not become void as to the mortgagee by 
any act or omission of the mortgagor, or by any foreclosure, change 
in title or ownership, or increase in hazard, etc.; and, if the com- 
pany paid the mortgagee, and claimed as to the mortgagor that no 
liability existed, it should be subrogated to all the rights of the 
mortgagee, who should transfer to it the notes and trust deed, and 
the policy also provided that it should become payable within six 
months after satisfactory proof of loss, and no action should be 
sustained on the policy until after full compliance by insured with 
such provision. Held, that the cause relative to proof of loss did 
not make the policy void for failure to furnish proof of loss, but 
was merely a time limitation upon the right of action; the provision 
in terms making it void for certain causes, except as to the mort- 
gagee, relating to acts rendering it void before the destruction of 
the property. 


[For other cases, see Insurance, Cent. Dig. $ 1323; Dec. Dig. § 536.] 


SUBROGATION. 


The insurance company was not entitled to be subrogated to the mort- 
gagee’s original rights under the mortgage upon paying him the 
amount of the mortgage debt after loss, and taking an assignment 
of the trust deed and secured notes, even though no formal proof 
of loss was made, as required by the policy; it not having been 
made void thereby, and the company having in fact received proof 
of the loss as to the mortgaged property by proof of loss made 
under another policy on personalty in the insured property, and 
having examined the mortgagor on the question of the loss result- 
ing from the fire. 


[For other cases, see Insurance, Cent. Dig. § 1512; Dec. Dig. § 607.] 


In Bane. Appeal from Circuit Court, St. Louis County; 
John W. McElhinney, Judge. ; 

Action by Samuel M. Loewenstein against the Queen Insur- 
ance Company and others, in which defendants filed a cross bill 
to foreclose a mortgage. From a judgment dismissing the bill, 
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and for defendants on the cross bill, plaintiff appeals. Reversed 
and remanded, with directions to enter judgment for plaintiff 
and to dismiss the cross bill. 


LEE SALE, for Appellant. 
BARCLAY & FAuUNTLEROY, for Respondents. 


VALLIANT, C. J. 

This is a suit in equity, wherein the plaintiff seeks to cancel a 
mortgage or deed of trust held by the defendants, the insurance 
companies, on the ground that the debt secured thereby has 
been paid. The defendants by their answer and cross bill deny 
that the debt has been paid, and assert that they purchased the 
same; that they are the owners thereof, and they pray a fore- 
closure. The trial resulted in a decree dismissing the plaintiff's 
bill and foreclosing the mortgage as prayed in defendants’ cross 
bill. From that judgment the plaintiff has brought this appeal. 

The following facts of the case are undisputed: The title to 
the property is traced back to one Hopple who in 1901 executed 
a deed conveying the land to one B. G. Farrar, trustee to secure 
a principal promissory .note for $2,800, due three years after 
date, and twelve interest notes. That is the deed of trust in dis- 
pute in this case. After executing that deed of trust Hopple, on 
the same day, sold the property to one Choisel, and Choisel 
afterward sold it to Williams and wife; both the last named 
conveyances were made expressly subject to that deed of trust, 
and the grantee in each conveyance assumed to pay those notes. 
The deed of trust required the owner of the property to insure 
the buildings to the amount of the mortgage debt and assign 
the policies to the trustee. Accordingly Choisel, while he owned 
it, took out two policies of insurance on the building for $1,550 
each, one in the defendant the Queen Insurance Company of 
America, the other in the defendant the Phoenix Assurance 
Company, London; that is, $1,500 each on the dwelling house, 
and $50 each on the outhouses, $3,100 in all. When Choisel 
sold the property to the Williamses he assigned the policies to 
them, with the written consent of the insurance companies. 
These policies were delivered to Farrar, the trustee, and were 
held by him when the fire hereinafter mentioned occurred. In 
each of the policies*were the following clauses :— 

“Loss or damage, if any, under this policy, shall be payable 
to Bernard G. Farrar as mortgagee (or trustee), as interest may 
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appear, and this insurance, as to the interest to the mortgagee 
(or trustee) only therein, shall not be invalidated by any act or 
neglect of the mortgagor or owner of the within described 
property, nor by any foreclosure or other proceedings or notice 
of sale relating to the property, nor by any change in the title 
or ownership of the property, nor by the occupation of the 
premises for purposes more hazardous than are permitted by 
this policy. Provided, that in case the mortgagor or owner 
shall neglect to pay any premium due under this policy, the 
mortgagee (or trustee) shall, on demand pay the same. * * * 

“Whenever this company shall pay the mortgagee (or trus- 
tee) any sum for loss or damage under this policy and shall 
claim that, as to the mortgagor or owner, no liability therefor 
existed, this company shall, to the extent of such payment, be 
thereupon legally subrogated to all the rights of the party to 
whom such payment shall be made, under all securities held as 
collateral to the mortgage debt, or may at its option, pay to 
the mortgagee (or trustee) the whole principal due, or to grow 
due on the mortgage with interest, and shall thereupon receive 
a full assignment and transfer of the mortgage and of all such 
other securities; but no subrogation shall impair the right of 
the mortgagee (or trustee) to recover the full amount. of its 
claim.” 

There is also a long clause in each policy, providing that: 
“This entire policy shall be void if” certain acts are done, or 
certain other acts are omitted to be done; e. g., concealment or 
misrepresentation of conditions, taking out other insurance on 
same property without consent of this insurer, keeping gasoline 
except under certain conditions, etc., but not including under 
that head the failure-to make proof of loss after fire. 

The Williamses took out a third policy of insurance in an- 
other company to cover their household goods, etc., in the 
dwelling house. At the time of their purchase from Choisel they 
executed a second deed of trust to secure him the purchase 
money, which they had agreed to pay, $2,900; this second deed 
of trust was foreclosed June 14, 1902, and at the foreclosure 
sale the plaintiff became the purchaser; thus the plaintiff be- 
came the owner of the property subject to the first deed of 
trust. In January, 1902, before the foreclosure sale, the dwell- 
ing house was destroyed by fire. At that time the property 
belonged to the Williamses, subject to the two deeds of trust. 
When the fire occurred the three insurance company were duly 
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notified, and they appointed an adjuster to represent them; the 
same person was the adjuster for the three companies. The 
policies contained a clause requiring proof of loss, to wit, that 
the assured, “within sixty days after the fire, unless such time 
is extended in writing by this company, shall render a statement 
to this company, signed and sworn to by the assured, stating 
the knowledge and belief of the assured as to the time and origin 
of the fire; the interest of the insured and of all others in the 
property”, etc., following the form used in all such policies. 
Following that and other clauses was this: “No suit or action 
on this policy, for the recovery of any claim shall be sustainable 
in any court of law or equity until after full compliance by the 
insured with all the foregoing requirements.” The adjuster 
furnished the Williamses blanks on which to make proofs of 
loss. In due time they made proof of loss under their policy 
on their household goods, and that loss was adjusted, but they 
did not make proof of loss on the policies covering the dwelling 
house. On July 1, 1902, the defendant insurance companies 
paid to Farrar the trustee the sum of $2,902.30, which was the 
full amount of principal and interest then due on the deed of 
trust in question, and took from him an assignment of the notes 
and deed of trust, and now hold the same, claiming that it is 
a subsisting mortgage on the property in their favor, and that 
they are entitled to foreclose it for their benefit. That claim is 
disputed by the plaintiff, and it is the vital issue in the case. 
The facts above stated are undisputed, but there is a conflict 
of testimony on the question whether or not the adjuster waived 
the proofs of loss. The plaintiff testified that he went with Mr. 
Williams to see the adjuster about the payment of the policies, 
and the adjuster said that, so iar as the house was concerned, 
it was a total loss, and the insurance on the house would be 
settled, but they had not determined what to do about the in- 
surance on the personal property; they wanted to settle every- 
thing at the same time. The personal property policy called 
for $2,000, and in the proof of loss the Williamses claimed it 
was worth very much more than that, but the matter was finally 
adjusted by the companies paying Williams $1,600 on that 
policy. The adjuster testified that the plaintiff had come to him 
several times about the matter. He said: “I could not under- 
take to repeat the words. He [the plaintiff] came up to see 
me about this fire, and about the second mortgage interest that 
he had, and I can remember my feeling about it—my idea about 
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it—which was that I didn’t consider he had any interest in it. 
* * * Q. Did you hear Mr. Loewenstein testify that you 
gave him to understand that the policies on the building would 
be settled? A. I heard him so testify. * * * Q. What, if 
anything, did you state on that subject? A. I didn’t state any- 
thing about settling these policies with Loewenstein. Q. Did 
that subject ever come up between you and Loewenstein at all? 
A. Not that I can recollect.” ‘ 

Mr. Williams employed an attorney to assist him in the ne- 
gotiations, and that attorney testified that, after several meet- 
ings with the adjuster and discussions of the matter, they con- 
cluded that there was no profit to Williams in going to the ex- 
pense of making proof of loss and collecting the insurance on 
the dwelling house, and that unless Loewenstein would allow 
him something, he would abandon it; they went to Loewen- 
stein, but he declined to make any concession, and Williams 
dropped the matter. We infer from the evidence that, while 
those negotiations were going on, Loewenstein was the holder 
of the second deed of trust, which had not then been foreclosed. 
The Circuit Court in an elaborate decree, including its finding 
of facts, finds especially that the Williamses failed to make 
proofs of loss, and therefore “each of said policies became null 
and void as to the said insured, Zachery T. and Priscilla Wil- 
liams”. Then follows the finding that the mortgage notes were 
duly transferred and assigned by Farrar to the insurance com- 
panies, and adjudges that they thereby became subrogated to 
the rights of the mortgagee, and were entitled to foreclose the 
deed of trust, and it was so decreed. 

1. The only ground on which the court based its adjudication 
that the policies became null and void was the failure of the 
Williamses to make proofs of loss and that is really the only 
ground on which respondents now seek to uphold that adjudi- 
cation. In their briefs learned counsel for respondents point 
out the importance and justice of the requirement of proof of 
loss in fire insurance, the searching of the conscience of the 
insured, and the sifting of the evidence by the adjuster to see 
that there has been no fraud perpetrated. We agree to all that 
is said on that subject, but we know that the law does not re- 
strict the insurer in his investigations to the proofs of loss fur- 
nished by the insured. The insurer may institute his independ- 
ent investigation, and the adjudicated cases on contested policies 
show that he frequently does so. Whilst the law gives the in- 
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surer the right to demand proofs of loss, involving the con- 
science of the insured, it also gives him the right to waive that 
right, and the adjudicated cases show that he is sometimes ad- 
judged to have done so even when he insists that he did not. 
The proof of loss is no mere form; it has a wise purpose; it is 
for the information and satisfaction of the insurer, but when he 
has otherwise all the information that he requires, and is satis- 
fied that the insured is entitled to be paid, he may waive the 
proof of loss. There is no dispute of that proposition. And 
it is equally as clear that, if he knowingly induces the insured 
to believe that he will waive the formal proof of loss, and the in- 
sured, acting on that belief, fails to make the proof, the insurer 
cannot escape liability on that ground. The adjuster in this 
instance was the agent of the three insurance companies to 
adjust the losses on these three policies. There is no evidence 
of an express waiver; on the contrary, the evidence is that in 
the beginning he furnished blanks to make the proofs, but after 
the negotiations were under way, and after the adjuster had ap- 
parently satisfied himself as to the: facts, he, according to the 
plaintiff’s testimony, said that as to the insurance on the house 
there was no doubt but that it was a total loss, and that it would 
be paid, but the point to be adjusted was in relation to the 
insurance on the personal property, and even as to that, so far 
as the evidence shows, the only question was as to the quantum 
of damage, and the result was that policy which called for 
$2,000 was compromised for $1,600. In that case formal proof 
of loss was furnished, and whilst it did not technically relate to 
the insurance on the house, yet it contained substantially all the 
facts that the proofs of loss on the house would have contained. 
It was the same, for example, as if proof of loss on one of the 
policies insuring the house had been furnished to the adjuster, 
and not on the other, yet if the other had been furnished, it 
would have been only a duplicate, except as to the name of the 
company, of the one furnished. Richards Ins. L. (8d Ed.) p. 411. 

If these companies had been acting singly, proof given to one 
would not be proof given to the other, but they were not acting 
singly; they were all acting through the same agent. Besides 
‘the formal proof of loss, the evidence shows that, when Mr. 
Williams visited the adjuster, the latter questioned him and took 
down his answers in writing. We are not now saying, and, it is 
not necessary to say, that each of these companies was not 
technically entitled to a proof of loss under its own policy; but 
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we do say that for actual information the proof under one policy 
afforded their joint agent all that they needed and all that they 
would have acquired if a proof had been made in each case, and 
so far as actual loss of information to them is concerned, they 
have suffered none. But the importance of that testimony is 
its bearing on the question of waiver. The adjuster had the 
right to waive the proof, and the fact that he had the proof in 
one case, binding the conscience of the assured and holding 
over him the penalty of false swearing, if it was false, giving him 
full information in reference to the same fire, furnishes a very 
reasonable motive in the adjuster to waive other proofs which 
could add nothing to the information he already had. It is more 
likely that an intelligent and experienced adjuster would waive 
proofs under such circumstances than if he were not otherwise 
sufficiently informed. The adjuster did not deny that he made 
the statement that the plaintiff testified he made, but when con- 
fronted with the plaintiff's testimony on that point, and asked 
what he did say on that subject, he answered: “T didn’t state 
anything about settling these policies with Loewenstein.” He 
had previously testified that he did not consider Loewenstein 
as having any interest in the matter. It may be literally true 
that he said nothing about settling the policies with Loewen- 
stein, yet it may also be true that he said to Williams, in Loew- 
enstein’s presence, that the house was a total loss, and those 
policies would be paid. The fact that Williams declined to fur- 
nish the proofs because there was nothing coming to him from 
that source only goes to show what Williams’s motive was; it 
does not tend to contradict the plaintiff’s testimony. Williams 
seemed to think he had no interest in making the proof, as the 
margin after paying the Farrar mortgage would go toward 
payment of the mortgage held by Loewenstein; and, when he 
went to Loewenstein to ask for a rebate, the latter refused. If 
Loewenstein had thought that the proofs were essential, he 
would naturally have been more anxious to have obtained them, 
but if he was satisfied from what the adjuster had said that there 
would be no question raised as to the payment of those policies, 
he would have been less inclined to give money to obtain the 
proofs. As we weigh the testimony, we are of the opinion that 
the adjuster waived the proofs of loss; and, if the case is to 
turn on that point, as it seems to have turned in the trial court, 
we hold that failure to furnish the proofs under the circum- 
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stances does not affect the defendants’ liability under the poli- 
cies. 

2. But even if there had been no waiver of the proofs of loss, 
the defendants acquired no title to the notes and deed of trust 
obtained from Farrar; the money they paid him was simply 
in payment of a debt they owed and the only thing they acquired 
was a discharge of their obligation. A mortgagee has an in- 
surable interest in the mortgaged property; therefore he may, 
on his own account and at his own expense, take out a policy 
of insurance to secure that interest, but that is quite different 
from this case. If a mortgagee takes out such a policy, the 
contract of insurance may provide for an assignment of the 
mortgage debt, with its security, in the event of loss by fire and 
payment of the insurance. In such case the contract of insur- 
ance is a sufficient consideration to support the contract for 
assignment. Indeed under such circumstances, if there was no 
express agreement for assignment, doubtless equity would sub- 
rogate the insurer, after he had paid the debt, to the rights of 
the mortgagee. The right of subrogation is an equity that 
arises out of a condition and does not depend on contract. Like 
a vendor’s lien or a resulting trust, it arises when justice de- 
mands it and the course of equity jurisprudence allows it. In 7 
Words and Phrases, p. 6723, it is said: ‘A distinction must be 
observed between subrogation to and an assignment of a mort- 
gage.” In Pomeroy, Eq., note to section 1419, it is said: “The 
doctrine of subrogation is of wide extent and operation in vari- 
ous departments of equity jurisprudence. * * * Being a doc- 
trine of purely equitable origin and nature, its operation is al- 
ways controlled by equitable principles.” If one secondarily 
liable pays a debt, he is entitled, as against the debtor, who is 
primarily liable (there being no other fact in the case contra), 
to be subrogated to all the rights of the creditor, including se- 
curities held by him, and this, although there is no express 
agreement for subrogation; the right arises by operation of 
law, and in such case an agreement, expressly declaring that in 
that event a right of subrogation shall arise, neither adds to nor 
takes from the right, which the law of its own force creates. 

Whilst the terms “subrogation” and “assignment” are both 
used in the mortgage clauses of these two policies, yet so far as 
the term “subrogation” is concerned, its effect is nothing, unless 
under the facts of the case equity would give a subrogation 
without the contract, but assignment is different; it stands on 
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contract. The insurance companies in this case, as shown by 
their briefs, are really relying solely on the contract contained 
in the mortgage clause of the policies. We do not understand 
that, independent of the contract, they claim to be the equitable 
owners of this mortgage debt and deed of trust; and, if they 
should make such a claim we see nothing in the facts of the case 
to support it. Let us consider the contract. We have already 
mentioned that class of contracts where the mortgagee on his 
own account, and at his own expense, takes insurance on the 
mortgaged property for his own protection. There is nothing 
of that kind in this case, and cases in the books discussing the 
relative rights of parties to such a contract are of no assistance 
to us in this inquiry. But here we have a contract wherein it is 
provided that, if the insured pay the mortgagee, ‘“‘and shall claim 
that, as to the mortgagor or owner, no liability therefor ex- 
isted”, then the insurer shall be subrogated to all the rights of 
the mortgagee, and the latter shall assign the notes and deed 
of trust to the insurance company. The language there em- 
ployed is peculiar. Literally it means that, when the company 
pays the debt, if it should claim that it is not liable to the mort- 
gagor, then it is not liable. It has been said in support of such 
a clause that it does not mean that a mere claim by the insurance 
company that it is not liable will be sufficient to support the 
claim for subrogation, but that it must be a reasonable claim. 
But even that qualification would not give validity to such a 
claim, because a claim might have some plausible or reasonable 
appearance, yet fall short of legal justification. 

In Richards, Insurance Law (3d Ed.) p. 400, it is said: ‘“De- 
spite the phraseology of this clause, however, the company’s 
right to realize under subrogation depends, not upon its claim 
that the policy is avoided as to the mortgagor, but upon proof 
that it is so.” The insurance company cannot rest upon its 
claim that the policy is forfeited, or upon a showing that there 
were reasonable grounds to believe it was so, but only upon the 
fact that it was so. An insurance company really does not put 
itself in a position to appeal to the court’s sense of justice when 
it utters its policy framed in such unfair language. Insurance 
policies are not drawn by men unlearned in the meaning of lan- 
guage or unlearned in the law of insurance. The clause in ques- 
tion is called in the briefs before us and in the law books the 
“standard mortgagee clause”, by which we infer that it is a 
clause in general use in first class insurance companies, and 
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that they mean what they say; that is, that they are not liable 
if they claim they are not liable. If that is so, then it is an 
agreement to make the insurance company a judge in its own 
case, which is so unreasonable that no court ought to enforce 
it. If, on the contrary, it means what the learned law writer 
last above quoted says it means—that is, that it is proof of the 
fact, and not mere claim of the fact that will exonerate the 
insurer—then the clause has reason and justice to rest upon. 
But if that is the correct interpretation, then the words “and 
shall claim that, as to the mortgagor or owner, no liability 
therefore existed” are unnecessary, because if the mortgagor 
had really forfeited its right, the law would adjudge the com- 
pany not liable to him beyond its obligation to pay the mort- 
gage debt, even in the absence of these words in the contract. 

In each of these policies is a stipulation to the effect that, if 
the mortgagor should do certain things, or if he should omit 
to do certain other things, or suffer certain conditions to exist, 
the policy should thereby become null and void, but in the 
mortgagee clause it is said that the policy does not thereby 
become void as to the mortgagee, and that, where that is so, 
the insurer may pay the mortgage debt and take a valid assign- 
ment of the mortgage notes and security. Cases are cited to 
show that that is a valid contract, and its terms are enforced; 
of that class of cases is Allen vs. Ins. Co., 182 Mass. 480, quoted 
in the briefs of respondents. We will refer to that case again 
hereinafter. It is sufficient now to say that that is not this case, 
but it differs in an essential point. There is a very great dif- 
ference between the consequence of committing or suffering 
an act, for the commission or suffering of which it is stipulated 
that the policy shall become null-and void, and the consequence 
of failure to make proof of loss after the loss has occurred. All 
the acts specified in the policy, of commission, omission, or 
sufferance, whereby the policy is to become void are referable 
to the time when the policy was issued or the period of its 
running, before the fire, but among those acts failure to make 
proof is not mentioned. The only consequence specified in the 
policy of failure to furnish proof of loss is to be gathered from 
the provision that, when the amount of loss or damage has 
been ascertained, it “shall be payable sixty days after due notice, 
ascertainment, estimate and satisfactory proofs of the loss have 
been received by the company in accordance with the terms of 
this policy”, and the clause requiring proof of loss to be fur- 





88 Insurance Law Journal Vol. 39. [ June, 1910. 


nished within sixty days after the fire, and: ‘No suit or action 
on this policy, for the recovery of any claim, shall be sustainable 
in any court of law or equity until after full compliance by the 
insured with all the foregoing requirements.” Neither of those 
clauses undertakes to declare the policy void for failure to 
furnish the proof, but the most that the insurance companies 
can claim for them is that they constitute a time limitation on 
the right of action. When the statute of limitation runs on a 
note, it does not render the note void; on the contrary the note 
still has sufficient legal vitality to constitute a consideration for 
a new promise to pay. Until recent legislation a mortgage 
might be foreclosed after right of action on the mortgage note 
had been barred. Under some circumstances a claim may be 
pleaded as a set off or counterclaim when it is barred by limita- 
tion (Turnbull vs. Watkins, 2 Mo. App. 235), and other condi- 
tions might be supposed where the law would recognize vitality 
in a note on which the statute of limitations had run. The 
only instance under our law in which the statute of limitations 
extinguishes the subject is where the plaintiff’s title to real es- 
tate is extinguished by adverse possession. Conceding for the 
sake of argument that Williams could not have maintained an 
action to recover the balance due on these policies because of 
his failure to furnish proof, it does not follow that after the in- 
surance companies had paid the mortgage debt, he could not 
have maintained a suit to cancel the mortgage as an unlawiul 
cloud on his title. The legal consequence following the pay- 
ment of an obligation after it has been barred by the statute of 
limitations is the same as if it had been paid before. 

The policies, as we have already noted, specify with great 
particularity certain acts and conditions whereby the insurance 
is to become null and void, and the mortgagee clause exempts 
from the effect of those acts or conditions the interest of the 
mortgagee so far as they depend on the conduct of the mort- 
gagor; that is, it recognizes that the insurance as to the mort- 
gagor may become null and void for his act or neglect, except 
as to the payment of the mortgage debt. The language of the 
clause is: “And this insurance as to the interest of the mort- 
gagee or trustee, only, therein shall not be invalidated by any 
act or neglect of the mortgagor, or owner, of the within de- 
scribed property, nor by any foreclosure or other proceedings 
or notice of sale relating to the property, nor by any change 
in the title or ownership of the property nor by occupation of 





Fire. | Loewenstein vs. Queen Ins. Co. et al. 889 


the premises for purposes more hazardous”, etc., indicating that 
the contemplation of the forfeiture of the interest of the mort- 
gagor, while preserving that of the mortgagee, relates to the 
acts and conditions which would render the policy void before 
the destruction of the property by fire. None of those acts or 
conditions occurred. On the contrary, the answer expressly 
admits that the policies were in full force and effect when the 
house was destroyed by fire, and the only fact they rely on to 
avoid their obligations is the failure of the mortgagor to furnish 
proof. 

The answer concedes that at the time of the fire, and for at 
least sixty days thereafter, there was nothing to invalidate or 
to question the validity of the insurance; and, if it should now 
be conceded that there was no waiver of the proof of loss, and 
full force be given to the letter of the policies on that point, it 
would only mean that the mortgagor’s right of action on the 
policies was barred, but in every other respect the insurance 
was valid. In that view of the case the mortgagor could not 
maintain a suit at law to recover the balance that is due (and 
there is a balance still due) after payment of the mortgage debt, 
and could not maintain a suit in equity to compel the compa- 
nies to pay the mortgagee, although the mortgagee could him- 
self maintain an action to recover his debt, and when recovered 
by him, or if paid to him without suit, the mortgagor could by 
suit in equity against him compel him to cancel the mortgage 
debt and clear the record. When the insurance companies 
without suit pay the mortgage debt, and (as they have done in 
this case) take from the mortgagee an assignment of the notes 
and deed of trust, the mortgagor may maintain a suit in equity 
against them, not on the policies, and not in their capacity of 
underwriters, but in their capacity as assignees and holders of 
the securities under their assignment from the mortgagee, and 
compel them to cancel the securities and clear the record. Even 
before the sixty days had passed, the adjuster gave such assur- 
ance to the mortgagee that he had no anxiety about his debt, 
and made no exertion either to furnish the proof himself or 
induce Williams to do so. We are referred to cases to show 
that Loewenstein as holder of the second mortgage had no 
standing to make any claim under the policies, but that is not a 
point in this case. Loewenstein is not claiming anything under 
the policies; he is merely asking to have a mortgage that was 


an incumbrance on his land, but which has been paid by those 
Vou. XXXIX.—57. 
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whose obligation it was to pay it, canceled. Even a vendee 
under Loewenstein would have the right to have an unlawful 
incumbrance removed from his title. 

In Traders’ Ins. Co. vs. Race, 142 Ill. 338, 31 N. E. 392, the 
court had in hand an insurance policy that contained a mort- 
gagee clause like the one we are now considering, and the in- 
surance company was making a claim of the same kind that is 
now being made; that is, a right of subrogation. Referring 
to the language used in that policy, that if the insurance com- 
pany shall claim that it is not liable, etc., the court said: ‘The 
rights of a party insured cannot be made to depend upon the 
arbitrary claim of the insurer.” That was a stronger case in 
favor of the insurance companies than the case at bar, for there 
the house had ceased to be occupied as a dwelling before the 
fire, and that was one of the grounds specified for which the 
policy should become null and void. But the court said that 
equity would never decree a forfeiture, therefore would not, for 
the purpose of subrogation, decree a forfeiture of the mortga- 
gor’s right under the policy, but that, as subrogation was a doc- 
trine of equity, to be administered only on equitable principles, 
the duty devolved on the insurance company, not only to show 
that the house was unoccupied, but that that condition was the 
cause of the fire or conduced to the destruction of the house, 
and, the evidence not showing that consequence, the court held 
that the mortgage debt was paid, and that the mortgagor was 
entitled to recover the balance. Applying that equitable doc- 
trine as to the facts of this case, it devolved on the insurance 
companies to prove, not only the failure to make proof of loss, 
but that such failure operated to the injury of the companies. 
But these companies make no such pretense as that. On the 
contrary, the evidence shows that their adjuster had in his hands 
a full and complete proof of loss, by the sworn statement of the 
same person who, according to their theory, alone could make 
the proofs under these policies, covering the same fire and the 
destruction of the same house in which the household goods 
were located, and in addition to that the adjuster searched the 
conscience of the mortgagor by a personal examination, and 
reduced his answers to writing. Even in a court of law, where 
technicalities prevail, the insurer could not maintain a defense to 
a suit on his policies on such a showing, much less can he ask 
a court of equity, where conscience prevails, to decree a for- 
feiture of the mortgagor’s interest, in order to enable the in- 
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surer to foreclose the mortgage obtained under such circum- 
stances. 

Suppose, after the sixty days had passed and no proof of loss 
had been made, Farrar, the mortgagee, had in express terms 
refused to accept payment of his mortgage from the insurance 
companies, and refused to avail himself of the provision in the 
policy, saying that the property covered by the deed of trust 
was sufficient to afford him all the security he desired, could he 
by such refusal stand, as it were, between the mortgagor and 
the insurance companies, and shield the latter from the pay- 
ment that he could compel if he would, and then turn upon the 
mortgaged property and foreclose his mortgage? Did the 
mortgagor have no right to enforce that provision of his policy 
because, forsooth, he could not maintain an action on the policy 
to recover the balance due him? ‘The Supreme Court of Mas- 
sachusetts answered that question in Graves vs. Ins. Co., 10 
Allen, 281. In that case the policy provided that “if the title 
to said property shall be in any way changed the risk thereupon 
shall cease and determine’, but it also provided that “no sale 
of the property shall affect the right of the mortgagee to re- 
cover in case of loss under the policy”. The title to the prop- 
erty had changed before the fire, and the insurance as it applied 
to the mortgagor’s interest in the property beyond the mort- 
gage had ceased, and after the fire the insurer paid the mort- 
gagee the amount of the debt, and took an assignment of the 
notes, and after that the equity of redemption in the property 
was sold to Graves, the plaintiff in that suit. The court held 
that the policy belonged to the mortgagor, was obtained by 
him at his own cost to pay an incumbrance on his property, and 
whatever was over to pay him, for the further loss. The pay- 
ment of the mortgage was as much a payment on his interest 
in the property as would be the further payment to him. The 
court said: “We are then to assume that this policy was pro- 
cured by the mortgagor at his cost, and was one which he 
might cause to be enforced for his benefit, and the avails to be 
applied, first, to the discharge of the mortgage debt, and the 
surplus to his own benefit, unless that right had been lost by 
alienation of his interest. It is conceded that such alienation 
has been made.” The court then goes on to discuss the right 
and duty of the mortgagee, saying that unquestionably he had 
the right to enforce the provision of the policy to the payment 
of his debt, but the question was, if he did not choose to avail 
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himself of the right, could he be compelled by the owner of the 
equity of redemption to do so? And in that connection the 
court said: “Having this available fund thus provided by the 
mortgagor and those succeeding to his rights, and the con- 
tingency having happened upon which he was to receive it, we 
think it must be held to be his duty to receive it and apply it to 
the payment of the debts secured by the mortgage.” And the 
court said that the insurance company, having taken the as- 
signment of the mortgage, was in the double aspect as as- 
signees of the mortgage and debtor under the policy; “the law 
will treat it as paid, the same hand being entitled to receive 
which was bound to pay”. It was also held that the plaintiff in 
that suit, as the vendee of the equity of redemption after the 
fire (just as here), could maintain the suit. In that case it was 
conceded that the mortgagor’s interest, beyond the satisfaction 
of the mortgage, had been forfeited because he had sold the 
property while the policy was running. There the mortgagee 
apparently had declined to avail himself of the right given him 
by the policy, and had preferred to sell his debt to the insurance 
company, and here the mortgagee has, in effect, attempted to do 
the same thing. 

That case differed from the case at bar, however, in this: 
There was no stipulation in that policy to the effect that, on 
payment of the money to the mortgagee, the company should 
have an assignment of the mortgage, or be subrogated to his 
rights. In a later Massachusetts case (Allen vs. Ins. Co., 132 
Mass. 480) a policy, exactly in that respect like the one we are 
now considering, was before the court, and it was held that the 
insurance company was entitled to the subrogation as now 
claimed here, the court distinguishing the case from Graves vs. 
Ins. Co., just above discussed, and saying that the policy then 
being considered seems to have been drawn expressly to meet 
the decision in that case, and the court, interpreting this clause 
in the policy then before it, said: “In other words, the policy 
provides that the amount due for a loss after a forfeiture shall 
not be a fund for the payment of the mortgage debt, but that, 
upon payment of the loss, the mortgage shall be a fund for the 
reimbursement of the defendant”—and the court so decreed. 
It is difficult to see any motive that would actuate a mortgagor 
to go to the expense of taking out insurance to secure a debt 
that was an incumbrance on his property, which insurance, when 
paid, would inure in no sense to his benefit, but would leave the 
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debt, so far as he was concerned, exactly as it was before, ex- 
cept that it is transferred to another person. If that is what 
the policy means, we doubt if its equivalent could be found in 
any other kind of a contract, yet it is in harmony with the lan- 
guage in the same clause hereinabove discussed; that is, lan- 
guage that is susceptible of being interpreted to mean that, 
if the insurance company claims that it is not liable, then it is 
not liable. But we do not feel compelled to agree or to disagree 
with that interpretation, because the case now before us differs 
in a very material point from the case in which that interpreta- 
tion was made. In that case the policy provided that, if the 
house should become vacant, the policy should become void. 
It was vacant when the fire occurred. We are referred to other 
cases of that kind, but none more persuasive or more in point. 
Therefore we do not deem it necessary to review them. After 
going through a great many cases cited on both sides, in our 
opinion the Illinois case (Traders’ Ins Co. vs. Race, 142 Ill. 338, 
31 N. E. 392), above cited, expresses the law on this subject 
more clearly than any other we have seen. 

Our conclusion is that neither by the letter of the contract 
nor by any equitable principle are the respondents entitled to 
be subrogated to the rights of the mortgagee, or to an assign- 
ment of the mortgage debt. Therefore the judgment is re- 
versed, and the cause remanded to the Circuit Court, with 
directions to enter judgment in favor of appellant, canceling the 
notes and deed of trust in question and dismissing the defend- 
ants’ cross bill. 

Gantt, Fox, and Woodson, JJ., concur. Burgess, J., not sitting. 
Lamm and Graves, JJ., dissent in dissenting opinion by 
Lamm, J. 

LAMM, J. 

In this dissent I shall state the facts from my viewpoint, 
based on a study of the record. In 1903 plaintiff lodged his bill 
in equity in the Circuit Court of St. Louis County, the object and 
general nature of which was to cancel and discharge the record 
lien of a deed of trust executed by one Hopple to Farrar, trus- 
tee, to secure certain notes. This deed of trust is often referred 
to, and will be designated “A” for brevity. “A” conveyed part 
of two lots described by metes and bounds. Defendants an- 
swered by denial, by admissions, and by way of cross bill to 
foreclose “A”. The decree dismissed plaintiff’s bill, found the 
issues for defendants, and foreclosed “A”. Plaintiff appeals. 
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Plaintiff claims title to the ground by virtue of a foreclosure 
of another deed of trust, a junior lien to “A”, and a trustee’s 
deed under that sale. Defendant companies claim title and 
ownership of “A”, and the notes secured thereby and the con- 
sequent right to foreclose by virtue of an assignment under a 
mortgagee or subrogation cause in two policies of fire insur- 
ance issued by them respectively on a building situate on the 
ground in question and which policies were held as collateral 
security to the loan secured by “A”. The facts are somewhat 
complicated, but there is no dispute on the features of the case 
evidenced by documents, which may be summarized as follows: 
Hopple owned the ground on May 29, 1901. On that day he 
executed a deed of trust in the nature of a mortgage to Farrar, 
trustee, securing a principal note of $2,800, due in three years, 
together with twelve quarterly interest notes of $42 each, and 
three yearly interest notes of $56 each, which deed of trust (to 
wit, “A”’) was duly recorded. On that same day Hopple con- 
veyed to one Choisel by warranty deed. ‘This conveyance was 
subject to “A”, and also to another deed of trust not material 
here. On June 14, 1901, Choisel took out two policies of in- 
surance aggregating $3,100—one-half in each of defendant com- 
panies. Each policy had a “rider” or attached clause, com- 
monly known as a “mortgagee clause”, indemnifying the owner 
of the indebtedness secured by “A”. These policies’ contain the 
usual clause requiring proofs of loss to be made by the assured 
within sixty days after a loss by fire, which provision, together 
with the mortgagee clause, will be sufficiently elaborated pres- 
ently. “A” contained a provision that the property should be 
kept insured at all times, and that the policies be kept “con- 
stantly assigned or pledged and delivered” to Farrar, trustee, 
as security for the notes. The policies were delivered to and 
thenceforth held by Farrar in pursuance of that provision. On 
the 20th day of July, 1901, Choisel sold and conveyed by war- 
ranty deed to Zackery T. Williams and Priscilla, his wife, -sub- 
ject to “A”, and said policies were (with consent of defendants) 
transferred to Zackery and Priscilla by written assignment. On 
the same day, to wit, July 20, 1901, Zackery and Priscilla ex- 
ecuted a deed of trust (hereinafter called “B’’) to a trustee to 
secure an indebtedness to said Choisel and the same was duly 
spread of record. “B” was in terms subject to “A”, and noth- 
ing was said therein about insurance so far as the abstract 
shows. On the 14th of June, 1902, “B” was in default, and was 
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foreclosed by public sale. Plaintiff was the highest bidder at 
the foreclosure sale, and the real estate was knocked down to 
him, and a trustee’s deed followed, which was duly spread of 
record. The record does not show that plaintiff, Loewenstein, 
was owner of the notes or had any interest in“B”. He is a pur- 
chaser under a second deed of trust sale. Whatever equities he 
acquired he acquired then, and not before. Prior to that, viz., 
on the 29th of January, 1902, the building insured by defend- 
ants’ policies was destroyed by fire—all of which plaintiff knew 
when he took his trustee’s deed. It seems there was another 
policy of insurance, covering chattels issued to Zackery T. and 
Priscilla by another underwriter, and that there was a loss under 
this policy by the same fire. Zackery and Priscilla at once 
employed Senator Kinealy as their attorney to attend to proofs 
of loss under all three policies and collect the insurance. They 
had no other agent or representative. To this end blank proofs 
of loss (as provided by statute) were promptly furnished by the 
insurance adjuster representing the three underwriters; that is, 
duplicate blanks for each policy. Proofs of loss were duly fur- 
nished by the assured on the chattel policy, but no proofs were 
jurnished under the policies on the building issued by the de- 
fendant companies. 

It was contended below, inter alia, as it is here, that there 
was a waiver of proofs of loss, and that the right of the insured 
to recover on the policies was kept alive. On that head we shall 
not set forth the testimony. At most the evidence tending to 
show a waiver was faint. On the other hand, there was cogent 
testimony from plaintiff's own witnesses, as well as from de- 
fendants’, tending to show there was no waiver, that defendants 
were standing on their policy terms, and that Zackery T. and 
Priscilla, acting under the advice of their said attorney, of set 
purpose abandoned proofs of loss under the policies issued on 
the building by defendants, and abandoned all claims under 
their policies. Any other facts on this phase of the case neces- 
sary to determine the point will appear presently. 

On the coming in of proofs of loss on the chattel policy an 
adjustment was negotiated, and that policy was compromised 
and paid to Zackery T. and Priscilla through the services of 
Senator Kinealy. At a certain time after proofs of loss were 
due Mr. Farrar, trustee under “A”, who at that time for the 
purposes of settlement also held legal title to the notes secured 
by “A”, demanded a settlement from defendant companies under 
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the mortgage clause. His right to. make such demand was 
recognized by the adjuster. In turn the adjuster claimed the 
right oi defendant companies to have the notes and security 
evidenced by “A” assigned to them; this, on the theory that 
Zackery and Priscilla had no claim under the policies. On this 
basis a settlement was made. Defendant companies paid Farrar 
the amount of the notes secured by “A”, to wit, $2,930, with 
interest, and Farrar indorsed to them said notes without re- 
course. At the same time he executed the following written as- 
signment: “St. Louis Mo., June , 1902. For value re- 
ceived I hereby transfer, assign and set over to the Queen 
Insurance Company of America and the Phoenix Assurance 
Company of London, all my right, title and interest in all the 
securities held by me for the payment of any debts due me by 
Zackery T. Williams and Priscilla Williams, or either of them, 
hereby subrogating to said insurance companies all my rights 
under such securities’ —and delivered the notes, mortgage, 
policies and assignment to the adjuster on June 6, 1902. 

Policy provisions touching proofs of loss were the same in 
each. They need not be set forth in extenso. In substance they 
are: (1) A-provision that the policy loss shall be payable sixty 
days after due notice, ascertainment, estimate, and satisfactory 
proof of the loss have been received by the company, in accord- 
ance with the terms of the policy; and (2) another provision to 
the effect that the insured should give immediate written no- 
tice to the company of loss by fire, and within sixty days render 
a statement to the company, signed and sworn to by the in- 
sured, stating the knowledge and belief of the insured as to the 
time and origin of the fire, the interests of the insured and of 
all others in the property, any incumbrance, any other insur- 
ance, and many other things. 

The mortgagee clause, attached as a rider to each policy, 
reads :— 

“Loss or damage, if any, under this policy, shall be payable 
to Bernard C. Farrar as mortgagee (or trustee), as interest may 
appear, and this insurance, as to the interest of the mortgagee 
(or trustee) only therein, shall not be invalidated by any act or 
neglect of the mortgagor or owner of the within described 
property nor by any foreclosure or other proceedings or notice 
of sale relating to the property, nor by any change in the title 
or ownership of the property, nor by the occupation of the 
premises for purposes more hazardous than are permitted by 
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this policy. Provided, that in case the mortgagor or owner 
shall neglect to pay any premium due under this policy, the 
mortgagee (or trustee) shall, on demand pay the same. 

“Provided also, that the mortgagee (or trustee) shall notify 
this company of any change of ownership or occupancy or in- 
crease of hazard which shall come to the knowledge of said 
mortgagee (or trustee) and, unless permitted by this policy, it 
shall be noted thereon, and the mortgagee (or trustee) shall, on 
demand, pay the premium for such increased hazard for the 
term of the use thereof; otherwise this policy shall be null and 
void, 

“This company reserves the right to cancel this policy at any 
time as provided by its terms, but in such case this policy shall 
continue in force for the benefit only of the mortgagee (or trus- 
tee) for ten days after notice to the mortgagee (or trustee) of 
such cancellation, and shall then cease, and this company shall 
have the right on like notice, to cancel this agreement. < 

“Whenever this company shall pay the mortgagee (or trus- 
tee) any sum for loss or damage under this policy and shall 
claim that, as to the mortgagor or owner, no liability therefor 
existed, this company shall, to the extent of such payment, be 
thereupon legally subrogated to all the rights of the party to 
whom such payment shall be made, under all securities held as 
collateral to the mortgage debt, or may at its option, pay to 
the ‘mortgagee (or trustee) the whole principal due, or to grow 
due on the mortgage with interest, and shall thereupon receive 
a full assignment and transfer of the mortgage and of all such 
other securities; but no subrogation shall impair the right of 
the mortgagee (or trustee) to recover the full amount of its 
claim.” 

Defendants claim to own “A”, and the notes secured thereby, 
by virtue of the foregoing mortgagee clause and assignment; 
contra, plaintiff, as owner under the foreclosure of “B” and the 
trustee’s deed following, claims that defendants’ payment to 
Farrar, trustee, operated in equity as an extinguishment of the 
notes secured by “A”, and that he is entitled to have the record 
lien of “A” discharged. We have carefully examined the rec- 
ord, and have reached the conclusion that plaintiff’s bill was 
properly dismissed, and that the decree of foreclosure on the 
cross bill accords with correct and settled legal principles. This, 
because :— 

(a) It must be conceded that the lawmaker, because of the 
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importance of insurance contracts and the intricate nature of 
the subject matter, has evidenced a lively concern in regulating 
insurance companies and their contracts. This is not singular 
when the technicalities of the business are considered, and when 
experts usually represent the insurer, while the assured as a 
rule does not stand on an equal footing. Courts have not been 
laggard in keeping pace with the lively concern of the law- 
maker. Policies are contracts prepared by skilled and astute 
peopie and accepted by plain folk, the unwary and confiding. 
Therefore they are construed somewhat strongly against the 
insurer. Such policies swarm with intricate technical provi- 
sions, hedging about liability or looking to its avoidance, and 
courts are inclined to match their judicial astuteness to avoid a 
forfeiture against the astuteness of the policy maker to invent 
or establish one. This judicial attitude may be gathered from 
cases. ‘or example: In Boyle’s Sons vs. Ins. Co., 169 Pa., loc. 
cit. 855,°32 Atl. 553, Mr. Justice Williams, commenting on a 
policy, says: “Arranged around this contract is a line of de- 
fensive ‘stipulations, exceptions, conditions, and provisions’. 
Some of these are not numbered, but with others, numbered 
irom 1 to 112, inclusive, they stand bristling like armed senti- 
nels around the contract and the liability of the company there- 
under ready to impale even an honest claimant on a bare tech- 
nicality.’ And, as pointed out by learned counsel for plaintiff, 
in Dezell vs. Fidelity & Casualty Co., 176 Mo., loc. cit. 265, 75 
W. 1102 et seq., this court, speaking through Valliant, J., 
held language directed to life insurance, but not inapplicable to 
fire, viz.: “Courts do not favor forfeitures, nor do they favor 
the defeat of a meritorious cause on any purely technical 
ground. Insurance companies have probably realized that fact 
more clearly than any other class of business concerns. * * 
And not only have the Legislatures exerted their authority in 
such matters, but the courts of the country also have strained 
the discretion that lies in the scope of judicial interpretation to 
prevent a forfeiture of the insurance. Sometimes the reasoning 
of the court in such case is so technical that to the mind of the 
layman it but thinly disguises the praiseworthy determination 
to do justice in that particular case in spite of the letter of the 
contract.” We are asked to apply the doctrine of the Dezell 
Case. We are quite willing to do so. But that or no other case 
holds that a waiver can be seen where none exists. Courts have 
held, under a general charge in a petition of full performance of 
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policy conditions, where defendant pleads the nonperformance 
of a specific policy term, that plaintiff may show a waiver with- 
out pleading one; this contrary to the general rule of pleading. 
Yet the general doctrine is that the requirement of proofs of 
loss is a fair and reasonable requirement, one intended to sift 
and purge the conscience of the assured, and necessary to pro- 
tect the insurance company from fraud and imposition, and that 
such policy provision must be substantially complied with. We 
know of no ruling to the effect that policies, such as these, are 
kept in force in favor of the property owner unless proofs of 
loss are furnished by him or waived by the company. 

(b) In this case it is conceded no proofs were furnished by the 
property owner. Were they waived? We think not. The ad- 
juster represented all three of the insurance companies and fur- 
nished blank forms for proofs, when notified of the fire, to the 
right parties, viz., Zachery, Priscilla, and their attorney. There 
is substantial evidence tending to show the adjuster was stand- 
ing on the policy right to have proofs of loss. The insured and 
their attorney so understood his attitude. Accordingly they 
furnished completed proofs of loss on one policy covering the 
household furniture. After a somewhat extended negotiation 
that policy was compromised. It seems that, unknown to and 
without any suggestion from the adjuster, the Williamses and 
their attorney opened negotiations with those representing “B”, 
the second deed of trust. The plaintiff at that time was the 
agent for the holders of the paper secured by “B”. The Wil- 
liamses were ready to go to the trouble and expense of furnish- 
ing proofs of loss and collecting all the insurance; but, as they 
had no interest in the insurance on the building (as they looked 
at it), it being held as collateral security under “A”, and the 
amount of surplus being very small, they wanted a rebate on the 
second mortgage sufficient to remunerate them for the expense 
and trouble of collecting that insurance. The people interested 
in “B” refused aid by way of rebate or concession, Thereupon 
Senator Kinealy and his clients, on their own initiative, and 
without any suggestion of the adjuster or any other agent of 
defendants, of set purpose abandoned their claim under the 
house policies by refusing and failing to make proofs of loss, 
although the adjuster had furnished the blanks,,and Senator 
Kinealy had got possession of the policies from Farrar for the 
purpose of making such proofs. When they came to this con- 
clusion the policies were returned to Farrar, where they be- 
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longed. There is some testimony to the effect that Mr. Loew- 
enstein, feeling an interest in the insurance, saw and talked with 
the adjuster. He puts one construction on these conversations. 
The adjuster puts a contrary construction on them. If there 
was any waiver in the case, it arises on those conversations. 
If the chancellor, considering that evidence and the other facts 
in the case, chose to believe the adjuster, we ought not to in- 
terfere, because he is better equipped than we are to pass upon 
disputes in evidence. Neither Zackery nor Priscilla testify. 
Senator Kinealy does testify, and the deciding weight of the 
testimony is against a waiver of proofs and in favor of aban- 
donment. 

While a waiver is not a technical estoppel, yet it is closely re- 
lated to estoppel and has elements of it. Says Brown, J., in 
Armstrong vs Ins. Co., 180 N. Y. 560, 29 N. E. 991. “The rule 
is now established, however, that if, in any negotiations or 
transactions with the assured after knowledge of the forfeiture, 
it recognizes the continued validity of the policy, or does acts 
based thereon, or requires the insured to do some act, or incur 
some trouble or expense, the forfeiture is waived.” And fur- 
ther in the same case: ‘As has already been said, in every case 
where a waiver has been implied from the defendant’s acts, 
there has existed something of the element of an estoppel. The 
plaintiff has been misled to his harm, or the company has done 
something by virtue of the policy, or has required something 
from the assured he was bound to do only at the request of the 
company, and which request could only be made under a valid 
policy.” The foregoing we deem a fair statement of the law. 
If in this case defendant companies, on uncontradicted evidence, 
or on evidence (which, if contradicted) the chancellor believed, 
had taken such position in regard to the proofs that the insured 
was misled on the necessity of making them, we would have a 
different case. The most the adjuster did in this case, under the 
weight of the testimony, was to sit tight and do nothing, after 
furnishing blank forms of proofs of loss. It will not do to say 
that such course is a waiver, nor will it do to contend that those 
who adopt a line of policy for their own purpose or of their own 
wish can be said to have taken their position because of waiver. 
The chancellor, found specially against a waiver, and so wrote 
it down large in his decree. We think his finding well bedded 
in the facts. | 

(c) The right to subrogation to mortgage securities has been 
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discussed in cases where there are no such mortgagee clauses 
as those in hand; for instance, where policies simply provide 
that loss, if any, is payable to a mortgagee or trustee, as his 
interest may appear, and in other cases of similar kind. In such 
cases the courts have refused subrogation, and a payment to 
the mortgagee or trustee has been held to extinguish the notes 
and mortgage lien by operation of law. We are cited to some 
such cases, but they are not in point. Under such mortgagee 
clauses as were attached to defendants’ policies the clear right 
to subrogation and assignment exists by the very terms of the 
contract in case the insurer is not liable to the insured under 
the policy, but remains liable to the mortgagee or trustee by 
virtue of the policy terms. The claim of nonliability to the in- 
sured must not be merely arbitrary, colorable, or whimsical, but 
based on fact. Traders’ Ins. Co. et al. vs. Race, 142 Ill. 338, 31 
N. E. 392. In the case at bar nonliability actually exists. That 
fact entitled the underwriters to claim an assignment and stand 
on the doctrine of subrogation as provided in the contract of 
insurance; for, although the insured paid the premium, yet that 
premium was the consideration for a contract having dual 
features, viz., it insured his property against loss, but it also 
insured the mortgagee’s debt against loss, and it contemplated 
that a condition might arise in which it would insure the mort- 
gagee, and no longer insure the property owner. That condi- 
tion arose in this case, and under an unquestioned line of au- 
thorities the mortgagee clause was valid and operative. Ord- 
way vs. Chace, 57 N. J. Eq. 478, 42 Atl. 149; Springfield Fire 
& Marine Ins. Co. et al. vs. Allen, 43 N. Y. 389, 3 Am. Rep. 711; 
Badger vs. Platts, 68 N. H. 222, 44 Atl. 296, 73 Am. St. Rep. 
572; Ulster County Saving Institution vs. Leake et al., 73 N. 
Y. 161, 29 Am. Rep. 115; Foster vs. Van Reed, 70 N. Y. 19, 26 
Am. Rep. 544; Alamo Fire Ins. Co. vs. Davis, 25 Tex. Civ. App. 
342, 60 S. W. 802; Gillespie vs. Ins. Co., 61 W. Va. 169, 56 S. 
E, 218, 11 L. R. A. (N. S.) 148; Adams vs. Ins. Co., 115 Mo. 
App. 21, 90 S. W. 747; Allen vs. Ins. Co., 132 Mass. 480. 

(d) It is argued that the mortgagee clause contemplates, as 
a condition precedent to assignment, a forfeiture sprung before 
a loss by fire. Further, that is was the duty of the mortgagee 
to make proofs of loss; that such proofs would have answered 
for the assured; that the settlement with Farrar, trustee, is 
therefore equivalent to a waiver of proofs of loss. But learned 
counsel argue unsoundly, we think, in that behalf, because :— 
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(1) The mortgagee clause is not restricted to forfeitures 
springing up before the loss. The words do not run that way, 
but plainly cover all acts making the insurance inoperative as 
to the assured, and leaving it alive as to the mortgagee. That 
clause reads, inter alia, that the insurance as to the interest of 
the mortgagee or trustee “shall not be invalidated by any act 
or neglect of the mortgagor or owner oi the within described 
property”. It would be an unnatural and strained construction 
to say the clause did not cover the property owner’s failure to 
furnish proofs of loss. We rule the contention against plaintiff. 

(2) As to the mortgagee’s furnished proofs of loss, this may 
be said: It has been ruled by the Kansas City Court of Appeals 
that the mortgagee could not maintain an action on the policy 
without proofs made by either the assured or the mortgagee. 
Lombard Investment Co. vs. Ins. Co., 62 Mo. App. 315. It 
has been ruled by the same court that the mortgagee need not 
make proofs of loss) He may make them or let it alone. 
Adams vs. Ins. Co., 115 Mo. App. 21, 90 S. W. 747. In Maine 
(under a statute) it was ruled that a mortgagee could not main- 
tain an action until proofs of loss were made. Nickerson vs. 
Nickerson, 80 Me. 100, 12 Atl. S880. It has been ruled in 
Georgia, on an action by the mortgagee against the company, 
that proofs of loss by either the mortgagee or the assured was 
a condition precedent to recovery. Southern Home Building & 
Loan Ass‘n, 94 Ga. 167, 21 S. E. 375, 27 L. R. A. 844, 47 Am. 
St. Rep. 147. And in Massachusetts it was ruled in a late case 
(Union Institution for Saving vs. Ins. Co., 196 Mass. 230, 81 
N. E. 994, 14 L, R. A. [N. S.] 459), in a suit by the mortgagee 
upon the policy, that while the mortgagee from necessity could 
not make the proofs of loss contemplated from the assured, yet 
it was necessary for him to make such modified and scant 
proofs as was possible for him to do. It must be admitted that 
the law in that particular is in a fluid and formative state, and 
possibly the last word has not been spoken. We think it clear, 
however, that while proofs furnished by the assured under the 
policy scheme would be all the proofs necessary to entitle the 
mortgagee to recover by suits in those jurisdictions requiring 
proofs of loss as a condition precedent to recovery on the policy 
by the mortgagee, yet proofs by the mortgagee under his oath 
and on his personal knowledge could not take the place of that 
sifting and purging of the conscience to which the insurer is 
entitled from the owner of the property. Therefore a waiver of 
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proofs of loss from the mortgagee could not be taken as a 
waiver of proofs from the assured. It follows that the insurer 
has the right to voluntarily recognize its liability to the mort- 
gagee without thereby se liability to the property owner. 
Burnham ys. Ins. Co., 75 Mo. App., loc. cit. 401 et seq. 

The necessity of pers to maintain a suit on the policy by 
the mortgagee is a question not in this case, and is therefore 
reserved. Moreover if it be conceded by way of argument that 
proofs oi loss from the mortgagee were necessary in this case 
to fasten liability, then, in that event, defendant companies stood 
altogether free and acquit when they took an assignment of 

\” and the notes secured thereby. In such case subrogation 
in a strict sense is not a necessary element in a suit to foreclose 
“A”, It could proceed on purchase and assignment of the 
notes. 

Finally, to sum up, the grounds of this dissent are that :— 

(a) The opinion of my learned Brother Valliant proceeds on 
an assumption of fact, unwarranted in this record, as I read it, 
viz., that Loewenstein, at the time he purchased at the fore- 
closure sale, was the owner of the notes secured by the second 
deed of trust. 

(b) The evidence on waiver fell irom the lips of witnesses 
below; none of it was documentary. At best it was conflicting ; 
therefore, there being the factor of credibility to be reckoned 
with, the chancellor’s opportunity for weighing that testimony 
and tagging it with a value mark was superior to our own. He 
did weigh it, and found against plaintiff. To overrule his deci- 
sion on that question of fact seems to me contrary to the long 
established and sound rule of this court—a rule announced over 
and over again early and late—that we, in such conflict, defer 
to the trial judge. 

(c) True, subrogation is a doctrine of equity, arising as pure 
benevolence to seek and do justice in a given case. It is judge 
made law. But when even so much had been said as that, is it 
sound doctrine to rule that subrogation may not be specifically 
contracted for, and that a contract, like the mortgagee clause 
we are considering, adds nothing to itself by the use of the word 
“subrogation”, as held in the principal opinion? Here were 
three people entering into a solemn contract, to the effect that 
in a certain contingency one of the parties might be subrogated 
to certain rights in certain securities. Is such a contract im- 
moral? Is it against public policy? Were the parties not sui 
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juris and capable of contracting? Was the contract not clothed 
with a sufficient consideration? If so, why may we not labor 
to eniorce it if the contingency happens? A valid contract may 
be said to be a law between the parties—the parties making 
their own rule of subrogation. There are lurking dangers in 
insuring mortgaged property... There are still greater lurking 
dangers in insuring the mortgagee’s interest and making the 
insurer responsible to the mortgagee in spite of the act or 
neglect of the owner of the property. These mortgagee clauses 
aid business; they facilitate the investment of money, tend to 
lower the rate of interest, and meet a business want. There- 
fore, while insurance policies should be liberally construed in 
the interest of the insured, yet we have no call to ignore or 
overcome the plain meaning of the contract words, but should 
enforce the contract as written. 


(d) The contract does not say that the policy must be “null 
and void” before subrogation takes effect. To the contrary, it 
speaks of the “act or neglect’ of the owner as the thing not 
affecting the mortgagee. It speaks of the “insurance” not being 
“invalidated”. Suppose the mortgagor declined to make proofs 
of loss, does not the mortgagee clause provide against that con- 
tingency when it speaks of the act or neglect of the owner? I 
think so. This shows it was not forfeiture and null and void- 
ness which were alone held in mind. Therefore I dissent from 
my Brother’s opinion in so far as it holds that the mortgagee 
clause only relates to those acts which forfeit the policy prior 
to the loss by fire. 

(e) In effect and in a roundabout way the result reached is to 
allow a recovery on the policy of insurance without proofs of 
loss. Therefore I dissent on that ground. If Williams could 
not recover as the owner at the time, neither can the plaintiff, 
who is the present owner, through standing in Williams’s shoes. 
If the policy could not be recovered on directly by suit, then to 
take the proceeds of the policy to apply to the payment of Wil- 
liams’s debts, in spite of the prior appropriation of the proceeds 
under the policy terms, is but to move in a circle, instead of in 
a straight line, to the same result. 


For these considerations, the judgment should be affirmed. 


Graves, J., agrees with me in these views. 
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On Motion to Transfer. 


VALLIANT, C. J. 
This is a motion to transfer the cause to the St. Louis Court 
of Appeals, on the ground that this court had no jurisdiction 
to render the judgment it did render. 


The motion goes on the theory that the only question in the 
case is: Was the debt secured by the deed of trust paid? And 
in support of the motion we are referred to cases wherein we 
have held that, where the only question was whether the debt 
was paid, title, to real estate is not involved, although as an 
alter conseauence title to real estate might be affected. We 
have held in several cases, where the debtor in a deed of trust 
sought to enjoin a foreclosure sale on the ground that the debt 
was paid, that title to real estate was not involved, but we have 
never held that a petition, charging that the defendant had by an 
unlawful assignment obtained possession of a deed of trust, and 
held it as a valid incumbrance on the plaintiff's land and pray- 
ing that the deed be surrendered and canceled as a cloud on the 
plaintiff's title did not involve title to real estate. That is this 
case. ‘This is not a controversy between a debtor and a cred- 
itor, or a dispute as to whether a debt is paid; it is a contro- 
versy between a land owner and a corporation which claims 
to have obtained by assignment a mortgage debt that incum- 
bers the land, the corporation being in no sense a party to the 
mortgage. Plaintiff’s petition does not use the word “fraud” 
to characterize the transaction between the defendant compa- 
nies and the holder of the deed of trust, but it states facts that 
show the transaction was unlawful, and done knowingly and 
willfully, and placed a cloud on the plaintiff’s title, and this court 
so held, and its judgment was that the deed of trust and notes 
be canceled. Could the Court of Appeals have rendered the 
judgment that this court rendered if that court had reached the 
same conclusion as to what should be done? Could it have re- 
moved the deed as a cloud on the title? There was no question 
here as to the fact that the mortgage creditor had received all 
the money that was due him; the question was as to right of 
the defendants to take an assignment of the mortgage notes 
under the circumstances, and the right of the trustee to make 
the assignment. 


This court has always held that, in order to give jurisdiction 


on the ground that title to real estate is involved, the judgment 
Vor, XXXIX.—58. 
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itself must directly affect the title, and the distinction has been 
drawn between judgments that directly affect the title and judg- 
ments that may result in title being affected. In this case the 
judgment which this court directs the Circuit Court to enter is 
that the deed of trust be canceled that is, a direct operation on 
the title. In Payne vs. Savings Ass’n, 198 Mo. 617, the plaintiff 
sought to enjoin a sale under execution on a judgment which 
had been rendered against a person who at one time was the 
apparent, though according to the petition not the real, owner 
of the land; that plaintiff was the real owner, and if the sale 
should take place, it would cast a cloud on plaintiff's title. In 
that case the court, per Gantt, J., said: “The only purpose ot 
the bill was to obtain an injunction’—and cited with approval 
State ex rel. vs. Court of Appeals, 67 Mo. 199, wheren it was 
said: “The result of the litigation may affect the title to real 
property, as would every suit in which a judgment could be 
rendered which would be a lien on real estate, but it cannot be 
said to involve title.” In Gay vs. Sav. & Bldg. Ass’n, 149 Mo. 
606, 51 S. W. 403, the plaintiff was the maker of the mortgage 
or deed of trust. He sought to enjoin a sale of the mortgaged 
property on the ground that the debt was paid; that is, he 
claimed that, in an accounting with defendant, he was entitled 
to a credit of $800, which, if allowed, would cancel the debt. 
The validity of the deed was not in question, or defendant’s 
ownership of it. The court said: “In any event it is only a 
question of the amount of money due on the mortgage debt.” 
To the same effect are Bonner vs. Lisenby, 157 Mo. 166, 57 S. 
W. 735, and Vandergrif vs. Brock, 158 Mo. 681, 59 S. W. 979. 
In Christopher vs. People’s H. & S. Ass’n, 180 Mo. 568, 79 S. W. 
899, the question was between the mortgagor claiming to be 
entitled to credits on his mortgage for certain payments which 
he had made, which claim the mortgagee disputed. It was held 
that, although in consequence of a decree in that case the title 
to real estate might by proceedings thereafter be affected, yet 
the decree itself did not affect the title. We are also referred 
to cases wherein it has been held that suits to foreclose a mort- 
gage or establish liens do not involve title to real estate, but 
they are not in point here. Of such the latest, perhaps, is Stark 
vs. Martin, 204 Mo. 433, 102 S. W. 1089. In that case Judge 
Graves said: “Neither by the petition nor by the answer is it 
sought to have even a mortgage or deed of trust canceled.” 
That is just the difference between that case and this. The case 
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of ‘Turner vs. Morris, 222 Mo. 21, 121 S. W. 9, was an action in 
replevin, wherein it was sought to bring in a question of title 
to the land on which the wheat was grown, and what Judge 
Woodson then said was in reference to the facts of that case, 
and it was in harmony with all the decisions of this court on 
that subject. 

We have also held that, though title to real estate be in issue 
in the pleadings, yet if the judgment appealed from was only a 
money judgment, title to real estate was not involved. Jones 
vs. Hogan, 211 Mo. 45, 109 S. W. 641; Brannock vs. Magoon, 
216 Mo. 722, 116 S. W. 500; Klingelhoefer vs. Smith, 171 Mo. 
455, 71 S. W. 1008; Kennedy vs. Duncan (not yet officially re- 
ported) 123 S. W. 856. But in those cases the parties claiming 
interest in the land did not appeal from the judgment, but were 
satisfied with the money judgment. If they had appealed, still 
claiming the interest in the land, this court would have retained 
jurisdiction. In this case, although it is a money judgment, 
yet it is something more than that; it is a judgment dismissing 
the plaintiff’s bill, wherein he seeks to have the incumbrance 
from his title removed, and sustaining the defendants’ cross bill, 
and it was from that that the plaintiff appealed. The Court of 
Appeals could affirm or reverse the money judgment, but it 
could not render a judgment giving to the plaintiff what his 
petition claims he is entitled to, even if that court took the 
same view of the law that we have taken. Suppose the Court 
of Appeals should hear this case and reach the same conclusion 
as to the law that we have reached, and should render judgment 
as we have rendered, directing the Circuit Court to enter a 
decree canceling the deed of trust, who would undertake to de- 
fend the validity of its judgment? 

In support of the motion to transfer it is said: “The validity 
of the deed of trust is not questioned in any manner in this suit, 
just as in the Christopher Case.” But there is an essential dif- 
ference between this and the Christopher Case in that particu- 
lar. In that case the court said: “The object, the purpose, the 
validity of the deed of trust, was recognized throughout the 
controversy by both plaintiffs and defendant.” In that case the 
plaintiffs were the mortgagors the defendant the mortgagee; 
there was therefore no question of the defendant’s title to the 
mortgage. But here, whilst the validity of the mortgage as it 
was originally between the parties to it was not questioned, yet 
the validity of the defendants’ title to it, and their right to ac- 
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quire it in the manner they did, is the main issue in the case. 
‘The motion to transfer is overruled. 

Gantt, Burgess, Fox, and Woodson, JJ., concur. Lamm and 
Graves, JJ., dissent. 


COURT OF CIVIL APPEALS OF TEXAS. 


DELAWARE INS. CO. oF PHILADELPHIA 
vs. 
HILL ET AL.* 


MISTAKE—INSURANCE POLICY. 

A policy which, by reason of mutual mistake of the parties, does not 
embody their real intention, may be reformed in equity, or where 
the court exercises the functions of law and equity at the same 
time, on proper pleadings, may be reformed on a trial of an action 
thereon in which the mistake is shown. 

[For other cases, see Reformation of Instruments, Cent. Dig. § 1; 
Dec. Dig. § 1.] 


MISTAKE—WEIGHT OF EVIDENCE. 

Since a written policy of insurance is prima facie presumed to embody 
the real intention of the parties, evidence to overcome such pre- 
sumption and to reform the mistake must be clear and convincing. 


[For other cases, see Reformation of Instruments, Cent. Dig. § 181; 
Dec. Dig. § 45.] 


CONTRACT SUBJECT TO REFORMATION. 


Where a writing embodies the contract actually made, the fact that 
the parties acted under a mistake of law, equity, or fact will not 
authorize a reformation. 


[For other cases, see Reformation of Instruments, Cent. Dig. § 68; 
Dec. Dig. § 16.] 


KNOWLEDGE OF CONTENTS--PRESUMPTION—BURDEN OF 
PROOF. 

Since, if assured accepts a policy without dissent, it is presumed he 
knows its contents, the burden is on him, in a proceeding to reform 
it for mistake, to prove that he did not know its contents when it 
was accepted, as by showing that when he received it he put it away 
without inspection, or that he relied on the insurer’s knowledge 
and supposed he had drawn it correctly. 


[For other cases, see Reformation of Instruments, Cent. Dig. § 154; 
Dec. Dig. § 43.] 


INSURANCE POLICY—TIME. 


An insurance policy may be reformed after, as well as before, loss if 
assured has not been guilty of laches. 


[For other cases, see Reformation of Instruments, Cent. Dig. § 121; 
Dec. Dig. § 32. r 


ae Rasen rendered, March 23 1910. On motion for rehearing, April 20, 1910.. 127 S. W. 
ep. 283. 
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RULINGS ON EVIDENCE—OBJECTIONS NOT MADE AT 
TRIAL. 


No objection to the admission of evidence not made in the trial court 
can be considered on appeal. 


[For other cases, see Appeal and Error, Cent. Dig. § 1258; Dec. Dig. 
§$ 204. 


MISTAKE—PAROL EVIDENCE. 

Where a policy is sought to be reformed for mistake, parol evidence 
showing the real agreement is not objectionable as contradicting 
the terms of the instrument, nor is it material that the parol .agree- 
ment was made some weeks prior to the issuance of the policy. 


[For other cases, see Reformation of Instruments, Cent. Dig. § 156; 
Dec. Dig. § 44.] 


POLICY—MISTAKE—EVIDENCE. 


Where, in an action on a policy, it was claimed that the description of 
the property therein was not in accordance with the agreement and 
a reformation was sought, evidence that defendant’s agent went 
through the building, saw the property, was told that plaintiff 
wanted it all insured, that he agreed to do so, but by mistake failed 
to include it all, was admissible at least to show that defendant’s 
agent went through the building with witness to view the property 
with a view of writing insurance thereon, that he saw all the prop- 
erty, and knew that insurance to a certain amount was wanted on 
all of it. 


[For other cases, te Reformation of Instruments, Cent. Dig. §§ 155, 
156; Dec. Dig. § 44.] 


LACHES—QUESTION FOR JURY. 


Whether insured was guilty of laches for not discovering a mistake in 
a policy and in seeking to have it corrected before loss and ‘suit 
brought thereon is for the jury; there being no arbitrary rule fixing 
the time within which such relief must be sought, unless it be the 
period of limitation applicable to such an equitable suit. 

[For other cases, see Reformation of Instruments, Cent. Dig. § 194; 
Dec. Dig. § 46.] 


RISKS ASSUMED—KNOWLEDGE OF AGENT. 


Where an agent has authority to exercise discretion in relation to the 
issuance of policies, and the risk assumed is a legal one which the 
company had power to accept, the insurer is bound by all the risks 
under the policy issued by the agent under the rule that the agent’s 
acts within the scope of his real or apparent authority bind the 
principal. 

[For other cases, see Insurance, Cent. Dig. § 116; Dec. Dig. § 87.] 


CON DITIONS—WAIVER—STATEMENT BY AGENT 


An insurance company is bound by the statement of an agent authorized 
to issue policies that a sale and mortgage of the property insured 
would not avoid it and would be agreed to though the policy pro- 
vided that its conditions can be waived only by specific agreement 
indorsed thereon, and that the agent shall be deemed the agent of 
the assured. 


[For other cases, see Insurance, Cent. Dig. § 952; Dec. Dig. § 376.] 
—_—e INTEREST—MORTGAGES—RETIRING PART- 


A mortgage, taken by a retiring partner, who sells his interest to the 
remaining copartner, to secure a part of the purchase money, is 
not within the condition of a policy prohibiting a change of interest 
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without the consent of the insurer under the rule that the policy 
remains operative so long as the insured retains any interest in 
the property, legal or equitable, to the extent of the interest so 
retained. 


[For other cases, see Insurance, Cent. Dig. § 80514; Dec. Dig. § 328.] 


ISSUING AGENTS—AUTHORITY. 


Local agents of an insurance company who wrote the policy sued on 
on one of the company’s blank forms, which provided on its face 

\ that it should not be valid until countersigned by the company’s 
duly authorized agent at the place of issuance, such agent having 
countersigned the policy, received the premium, and delivered it to 
assured, had apparent authority to transfer the insurance in case 
of a transfer of the property. 


[For other cases, see Insurance, Cent. Dig. § 475; Dec. Dig. § 207.] 
oo ae OF PROPERTY—VALUED 


A misrepresentation of the value of the property insured by a valued 
policy is material to the risk and avoids the policy if fraudulently 
and intentionally made, and not a mere error in judgment. 


[For other cases, see Insurance, Cent. Dig. §§ 597-60c; Dec. Dig. § 281.} 
MISREPRESENTATION OF VALUE—FRAUD—EVIDENCE. 


In order to establish a fraudulent overvaluation of property insured 
by a valued policy, it must either be shown that the insured knew 
that the property was worth less, or the actual value must be so 
much less than that stated, as to warrant a presumption that it was 
intentional; the mere fact that the property was worth less than 
the amount stated being insufficient. 


[For other cases, see Insurance, Cent. Dig. §§ 597-600; Dec. Dig. § 281.] 


VALUE OF PROPERTY—OVERVALUATION— FRAUD — BUR- 
DEN OF PROOF. 

The burden of proof of insurer’s plea of overvaluation is on it. 

[For other cases, see Insurance, Dec. Dig. § 646.] 


“VALUED POLICY.” 


Where a policy did not indicate an intention on the part of the insurer 
to value the risk and loss, it was net a “valued policy’, and hence 
a misrepresentation by insured of the value of the property was not 
material to the risk and was therefore relevant only to the ques- 
tion of fraud and false swearing in general. 


[For other cases, see Insurance, Cent. Dig. §§ 359, 597-600; Dec. Dig. 
| } §§ 172, 281.] 
j 





[For other definitions, see Words and Phrases, vol. 8, p. 7282.] 


FRAUD-—PLEADING. 
Fraud available to avoid a recovery on a policy must be specially 
| pleaded, and only such fraud as is averred can be considered. 
' [For other cases, see Insurance, Dec. Dig. § 640.] 


OVERVALUATION—EVIDENCE. 


; Evidence as to the value of the property destroyed at the time it was. 
' insured and before the fire in connection with evidence that the 
actual value had undergone no change from the date of the policy 
to the time the property was destroyed, was admissible to show its 
actual value at the time of loss and to rebut a claim of fraudulent 
overvaluation. . 


[For other cases, see Insurance, Cent. Dig. § 1695; Dec. Dig. § 660.] 


i 1 re 
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INCENDIARY LOSS—BURDEN OF PROOF. 


In an action on a policy, the burden was on insurer to prove that plain- 
tiffs, or one of them, caused or procured the destruction of the 
property. 

[For other cases, see Insurance, Dec. Dig. § 646.] 

EVIDENCE—INVENTORY. 


An inventory taken several months after the issuance of a policy, being 
shown to be correct, in connection with other evidence, was admis- 
sible to show the property on hand at the time of the fire, especially 
where bad faith was charged against assured, in that he fraudulently 
presented a fictitious inventory as to items and value as a basis of 
settlement after loss. 


[For other cases, see Insurance, Cent. Dig. § 1696; Dec. Dig. § 661.] 


Error from District Court, El Paso County; A. M. Wal- 
thall, Judge. 

Action by Frank E. Hill and W. B. Holmes against the Dela- 
ware Insurance Company of Philadelphia. Judgment for plain- 
tiffs, and defendant brings error. Affirmed. 


T. A. FALvEY, Wm. THompson and Gro. S. WRIGHT, for 
Plaintiff in Error. 
M. W. STANTON and Jonss & Jonss, for Defendants in Error. 


NEILL, J. 

This is a suit brought by Frank Hill and W. B. Holmes, de- 
fendants in error, hereinafter called “plaintiff”, against Dela- 
ware Insurance Company of Philadelphia, plaintiff in error, 
hereinafter called “defendant”, upon a fire insurance policy is- 
sued by said company on January 3, 1908, to the El Paso Turk- 
ish Bath Company, a partnership then composed of F. L. 
Saunders and W. B. Holmes, and doing business under that 
name, insuring them for the term of one year from its date 
against all direct loss or damage by fire, except as provided 
by the policy, to an amount not exceeding $1,500, to certain 
personal property located as described therein. The loss sued 
for resulted from two fires, one occurring June 26 and the other 
on July 6, 1908. That on the first was claimed by plaintiffs to 
be $280, and that on the second $4,321.05. But as there was 
other concurrent insurance by other companies on the same 
property, defendant’s pro rata share of the loss was alleged on 
the first to be $84 and on the second $1,296,35. The judgment 
was on a verdict in favor of plaintiffs for $890. Such parts of 
the pleadings and so much of the evidence, and our conclusions 
of fact deduced from it, will be stated under the several assign- 
ments of error to which such matters are pertinent. 
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The issues presented by the pleadings and evidence involved 
by the assignments of error are :— 

First. Whether, in addition to the property expressly men- 
tioned in the policy, other property of the assured was agreed 
by them and the insurance company to be insured and embraced 
in the policy sued on; and, if yea, whether it was omitted by 
the underwriter through fraud, or by mutual mistake of the de- 
fendant, or its agent, and.the assured? 

Second. Was the policy, in view of the facts and circum- 
stances, rendered void under its terms, by reason of changes in 
the title to the property not consented to by the insurance com- 
pany? 

Third. Was the policy vitiated by reason of a certain mort- 
gage executed by the plaintiff Frank E. Hill, to his coplaintiff, 
W. B. Holmes, given by the former, who had purchased the in- 
terest of the latter in the property assured, to secure a part of 
the purchase money due in such transaction? 

Fourth. Were the assured, or the plaintiffs, guilty of fraud, 
either before or aiter the issuance of the policy, within the 
meaning of the terms of the policy, in presenting to the com- 
pany, or its agent or agents, a fictitious and fraudulent inven- 
tory of the property, as to the items insured, its value or the 
amount of damages done by the fires? 

Fiith. Were the plaintiffs or either of them, guilty of fraud 
in causing or procuring the destruction of or damage to the 
property insured? 

It will be observed that all these questions involve matters of 
law and fact, and are such as in legal terminology are termed 
“mixed questions of law and fact”; the matters of law involved 
to be decided by the court, and those of fact by the jury. Each 
question will be considered in the order presented. 

1. The first question involves and requires consideration of 
several assignments of error, which will be disposed of by its 
answer. In its discussion it will be assumed pro hac vice that 
the changes in the title to property were assented to by the 
defendant or its agent, and that the plaintiffs occupy the same 
attitude and are entitled to the same rights under the policy as 
though it were issued to them. 

The plaintiffs’ first amended original petition, upon which the 
case was tried, contains these allegations: “That the policy 
was issued to W. B. Holmes and F. L. Saunders on the 3d day 
of January, 1908, covering certain described property set forth 
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therein, and that at the time said policy was issued it was un- 
derstood and agreed between plaintiff and the agents of the 
defendants thereunto duly authorized to write and issue policies 
of insurance that the said policy should by apt words be so 
written that the same should cover and inciude the following 
described property, to wit: Desks, chairs, tables, bookcases, 
medical books and other books, linoleum, carpets, rugs, bath 
tubs, furnace, medicine chest, surgical instruments, electrical 
chair, vibrator, sterilizer, batteries, operating chairs, partitions, 
stoves, electric wiring, communicators, bells, burglar alarms, 
plumbing, bath robes, bedding, mattresses, curtains, and bath- 
house supplies. That said agents wrote the form, which was in- 
tended to cover the said property in the following description: 
‘El Paso Turkish Bath Company. $1,500.00 on their desks, 
chairs, tables, bookcases, medical books and other books, lino- 
leums, carpets, rugs, bath tubs, furnace, medicine chest, surgical 
instruments, electric chair, batteries, sterilizer, vibrator, operat- 
ing chairs, partitions and stoves. All while contained in the 
first floor and basement thereunder of the two-story and base- 
ment brick, composition roof, building known as No. 412 No. 
Oregon Street, situated on lot 10 in block 2, Mills’s map, shown 
on sheet No 9 of Sanborn’s fire map as No. 414 No. Oregon 
Street, in the city of El Paso, Tex. Occupied first floor by.as- 
sured and plumber’s shop, second floor for furnished rooms. It 
is hereby understood and agreed that in case of loss no book is 
to be valued at exceeding cost. $4,560.00 total concurrent insur- 
ance permitted.’ That said description was intended to cover 
said property before described. That said description was not 
as it should have been written and was not written as the agents 
had agreed to write the same, but either purposely, or by mis- 
take, shared in by all the parties, wrote the form aforesaid, 
which does not properly describe all the property it was in- 
tended to cover, and which it was agreed it should cover.” 

It is undisputed that Loomis Bros., a firm composed of Roxy 
and Ralph Loomis, were the agents of the defendant company, 
and of the others who issued the concurrent insurance, who ef- 
fected the insurance and were authorized to write and issue the 
policy, and that Ralph acted for his firm in the matter. The 
policy as written covered the following property: “Their desks, 
chairs, tables, bookcases, medical books and other books, lino- 
leum, carpets, rugs, bath tubs, furnace, medicine chest, surgical 
instruments, electric chair, batteries, sterilizer, vibrator, operat- 
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ing chairs, partitions and stoves’—from which it is seen that it 
did not cover all the property plaintiffs claim was intended by 
the parties thereto to be insured. 

We may at once dismiss from consideration any question as 
to fraud regarding the omission from the policy of any property, 
if any there were, intended and contracted for by the parties to 
be insured; for the evidence does not in the least tend to prove 
fraud on the part of the defendant or its agent in writing the 
policy. We will, therefore, go at once to the question of mu- 
tual mistake involved in the first issue stated. In order that the 
question may be viewed in a clear light, before considering the 
assignments pertaining to it we will state the law and facts ap- 
plicable to such issue. 

A policy which does not, by reason of a mutual mistake of 
the parties thereto, embody the real intention of the insurer 
and the assured, may be reformed in equity; or where, as in 
this state, a court exercises the functions of one of law and 
equity at the same time, it may, upon proper pleadings, be re- 
formed upon the trial of a case in which such mistake is shown. 
The real intention of the parties, at the time the policy was 
made, will control, and, as it is prima facie presumed to em- 
body the real understanding of the parties, the evidence to over- 
come it must be clear and convincing. The reason of the rule 
is the same as in other cases of contract, which is: The court 
cannot make a new contract for the parties, but only compel 
such a change in the writing made to embody it as to make the 
instrument express the ‘contract actually made by the parties 
and conform to their actual intention, so as to make it speak 
and set forth their real agreement and contract. If the writing 
embodies the contract actually made, the fact that the parties 
acted under a mistaken idea either of law, equity, or facts will 
not entitle a party to such relief; for no court has jurisdiction 
to change the contract actually made. The contract actually 
made can only be changed by the parties themselves. If it ap- 
pear that the policy does not embody or express the contract of 
the parties, and the party seeking the relief has not understand- 
ingly accepted it as written, it may be reformed so as to speak 
the real intention of the parties; and in order to arrive at such 
intention parol evidence is admissible of all that was said and 
done by them during the progress of the negotiations. 

If the assured accept a policy without dissent it is a presump- 
tion of fact that he knew its contents, and the burden is upon 





Fire. } Delaware Ins. Co. of Phila. vs. Hill et al. 915 


him to overcome such presumption by proving that he did not 
know its contents when it was accepted, as by showing that 
when he received it he put it away without examination, or that 
he relied upon the knowledge of the insurer and supposed he 
had correctly drawn it. And a policy may be reformed after 
loss, as well as before, if the insured has not been guilty of 
laches. See Wood on Fire Insurance (2d Ed) § 507; 4 Joyce, 
Insurance §§ 3510, 3511. 

Upon the trial the witness F. L. Saunders testified, over de- 
fendant’s objections: “That some weeks prior to the issuance 
of the policy he had a conversation with Ralph Loomis, the 
agent of the company. That Loomis came down to his place 
of business, and we went over everything together. I told him 
that the partitions were mine, the carpets were mine, the wiring 
was mine, that I went into the place as a bare building. That 
Loomis asked witness if he wanted to insure all of it, and he 
replied that he did, and Loomis said that he would write it up. 
That the policy was not written just after the conversation. At 
least, it was not accepted at the time of this conversation be- 
cause the witness was not in position to pay the premium. That 
some time thereafter defendant’s agent made another trip to 
witness’s place of business and had a conversation with Mr. 
Howell.” The objections of defendant, over which the testi- 
mony was admitted, were: (1) That, the policy of insurance be- 
ing a written contract, whatever agreements or conversations 
that were had prior to its issuance were merged in the writing; 
and (2) that according to the witness’s own statement the policy 
was not issued as a result of this statement. The action of the 
court in admitting the testimony is assigned as error, and under 
it are asserted in defendant’s brief these propositions: “(1) 
When there is a written contract of insurance accepted by the 
assured he cannot enlarge such contract or vary its terms by 
showing a parol agreement some weeks prior to the issuance 
of the policy, especially where it is shown that the policy was 
not issued as a result of such parol agreement. (2) If the com- 
pany through its agent agreed to transfer the policy from Saun- 
ders and Holmes to Hill and Holmes, then there was a new 
contract between the company and Hill and Holmes, and the 
contract accepted by them, the written policy, would be the only 
binding contract, and it would be reversible error to admit evi- 
dence as to property not covered by its terms.” 

Since no objection not made in the trial court to the adrhis- 
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sion of testimony can be considered on appeal, we must pass 
the second proposition without consideration, because it can- 
not be evolved from the assignment, and embodies an objection 
to the testimony essentially different from either shown by the 
bill of exceptions to have been made upon the trial. 

It seems that the first proposition comprehends more than 
is embraced in the assignment. The first objection to the testi- 
mony, as has been seen, was that, the policy being in writing, 
any conversation or agreement had prior to its issuance would be 
merged in the written contract. This objection, though em- 
bodying a general rule, was not good as against the principle 
that when a writing does not speak the truth as to the real 
agreement between the parties it may, in case of a mutual mis- 
take, be so reformed as to show the real agreement or contract 
intended. As this ordinarily cannot be shown except by parol 
evidence, such evidence is admissible to that end. But the 
proposition goes beyond the objection in that it asserts that a 
parol agreement made “‘some weeks prior to the issuance of the 
policy” is inadmissible for that purpose. We are not informed 
of any such limitation upon the admissibility of parol evidence 
to show a mistake in the writing and to prove what was the real 
intention or agreement of the parties thereto. Inasmuch as the 
real agreement may be proved and the policy reformed so as 
to conform to it, it would seem, as a logical sequence, that there 
can be no such limitation upon the rule rendering parol testi- 
mony admissible for that purpose. If there were such restric- 
tions, the rule in many cases would become nugatory. 

Logically, when it comes to reforming a contract so as to 
make it speak the intention of the parties, no difference can be 
made in the application of the rule, which authorizes the 
reformation, by reason of the time which may have elapsed be- 
tween when the agreement was really made and when the writ- 
ing was drawn, which, through mutual mistake of the parties, 
failed to give it expression. 

The last clause in the proposition, i. e., “and especially where 
it is shown that the policy was not issued as a result of such 
parol agreement”, adds nothing to the strength of its preceding 
clause, just discussed. But we will say, in regard to it, that it 
assumes as a matter of law that the policy “was not issued as a 
result of such an agreement” as was testified to by the witness, 
which was a question of fact to be determined by the jury in the 
light of all the facts and circumstances. Besides, if it should be 
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conceded that the policy was not issued as the direct result of 
such an agreement, it would not follow that the testimony in- 
volved in the assignment was inadmissible as against the ob- 
jections made to it by the defendant. Such testimony was at 
least admissible to show that Ralph Loomis, the defendant’s 
agent, went through the building with the witness for the pur- 
pose of viewing the property with a view of writing insurance 
upon it; that he saw all property and knew that Saunders 
wanted insurance on it all; and that Loomis told him the 
amount of insurance he wanted on it. It was for the jury to 
determine from this testimony, taken in connection with other 
evidence, what the real agreement between the parties was as 
to what property should be insured at the time the policy sued 
on was written. It was a link or served to strengthen a link, 
in the chain of evidence that went to show what property was 
in fact intended, and was admissible as against the objections 
interposed. 

The eighth assignment of error is involved in the first of the 
five issues above stated. It complains of this paragraph of the 
charge: ‘Now, you are instructed that the plaintiffs, as above 
stated, allege that certain articles not specifically embraced in 
the description of the property insured attached to the policy, 
but which were a part of said bathhouse furnishings and fix- 
tures, and which are particularly described in the itemized ac- 
count attached to plaintiffs’ petition, were by the parties to said 
policy left out of said description by mutual mistake; that at 
the time of the execution and delivery of the policy sued on 
and the payment of the premium it was agreed and understood 
between the insured and the company that said articles left out 
and not described therein should be and were included in said 
policy and were insured under said policy with the other items 
specifically set out; but that same were not specifically men- 
tioned in said description attached to the policy by the mutual 
mistake of the partiés. Now, if you believe from the evidence, 
as to any of said personal property claimed to have been so 
left out by mistake, that it was in fact mutually agreed and un- 
derstood by and between Saunders and Holmes and the defend- 
ant company, at the time said policy was issued and delivered 
to the insured and the premium paid, that’ all or any part of the 
property claimed in plaintiffs’ petition to have been so omitted 
by mutual mistake should be put in said policy and insured 
thereunder with the other property described therein, but 
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through the mutual mistake of the parties it was omitted—that 
is to say, that both parties, insurer and insured, intended it 
should be insured by said policy and embraced therein, but in 
the writing it was omitted through mutual mistake—then and 
in that event, you will find the same to have been insured under 
said policy and covered thereby; and if you find for plaintiffs, 
and find that any of same was damaged or destroyed by fire as 
these issues are submitted to you, then you will take the same 
into consideration in estimating plaintiffs’ damage. But unless 
you do so believe such articles, if any, were omitted by mutual 
mistake from the policy, * * * you will consider only the 
property described on the policy as insured; and should you 
believe from the evidence that any of said articles claimed to 
have been so omitted were not mutually agreed between the 
parties to be included at the time of the issuance of the policy, 
but that the insured believed they were included, then and in 
that case also you will not consider same as in that case the 
mistake, if any, would not be a mutual one, and the company 
would not be responsible for the insured’s mistaken belief, if any. 
And you are instructed that unless, before and at the time of 
the issuance of the policy and payment of the premium, it was 
agreed and understood that said property, if any, omitted should 
be included, the same cannot be taken or considered as included 
therein, and no subsequent agreement that the same should be 
inserted or included would render the company liable, as such 
agreement would have no consideration to support it; and if 
you so believe the facts to be you will find for the defendant on 
this issue, and not in any case include such property, should 
you find for plaintiffs.” 

This charge, as will be seen from our enunciation of the 
principles of law upon the subject of reforming a policy, cor- 
rectly presents the issue raised by the pleadings and evidence 
upon the branch of the case to which it relates. As the first 
proposition asserted under the assignment which complains of 
it is substantially the same as the first one under the second 
assignment, which we have just considered we need not give it 
further discussion. The second proposition will be passed until 
we come to consider the second issue stated to which it is more 
properly referable. The third is that, “the written contract 
having been delivered to and accepted by the assured and kept 
in their possession for more than six months, they are estopped: 
from now claiming that it does not express the true agreement.” 
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The rule at law is that, when conditions are written or printed 
upon the face of the policy, the assured, by accepting it, becomes 
bound thereby, and is estopped from denying that he assented 
thereto, and, if the policy does not in fact express the contract 
actually made, his only remedy is the equitable one of reforma- 
tion. This equitable remedy plaintiffs have resorted to in this 
case. See Wood on Fire Insurance, §§ 4, 19. If, as is shown in 
our statement of the law applicable to the issue, the party seek- 
ing such equitable relief against the mistake in the policy “did 
not understandingly accept it as written, it may be reformed” 
even after the loss occurred. The question of whether the in- 
sured was guilty of laches in not discovering the mistake and 
in seeking to have it corrected before is one of fact, rather than 
of law, to be determined by the jury; for we know of no arbi- 
trary rule fixing the time within which such relief must be 
sought, unless it be the period of limitation applicable to such 
an equitable action. If the defendant desired the court to pre- 
sent to the jury the question of estoppel, arising from laches of 
the plaintiffs, if it could be done without defendant’s pleading 
it, a special charge should have been prepared and requested to 
that end. 

The evidence is reasonably sufficient to show that the as- 
sured did not understandingly accept the policy as it was written 
and that they did not discover the mistake until after the loss. 

As there is no assignment of error complaining of the ver- 
dict upon the question of a mutual mistake of the parties as to 
the property intended to be embraced in the policy it must be 
assumed that the evidence was sufficient to support the verdict 
upon such issue, and, without discussing the evidence upon it, 
we will so find in favor of the plaintiffs. 

2. The policy, among others, contains these provisions: 
“This entire policy shall be void, unless otherwise provided by 
agreement indorsed hereon or added hereto, if the subject of 
insurance be personal property and be or become incumbered 
by chattel mortgage, or if any change, other than by the death of 
an insured, takes place in the interest, title or possession of the 
subject insurance, whether by legal process or judgment or 
by voluntary act of insured, or otherwise.” The defendant, 
after alleging this provision, pleaded that at the time the policy 
was issued the assured named therein were F. L. Saunders and 
W. B. Holmes; that a change took place in the title and in- 
terest in the property after the issuance of the policy and be- 
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fore the fire, in that F. L. Saunders sold and conveyed his one- 
half interest in the property to ———— Saunders, his son, acting 
by and through a conveyance made to his wife; that thereafter 
a change took place in the interest, title, and possession in the 
sale of one-half interest in the property to F. E. Hill, one of 
the plaintiffs; and, further, that the property described in the 
policy was personalty and became incumbered by chattel mort- 
gage, in that F. k. Hill, one of plaintiffs, gave W. B. Holmes, 
the other plaintiff, a chattel mortgage on the property to se- 
cure a sum of $650 as a valid and existing debt. 

In replication to this part oi the answer, plaintiffs pleaded: 
That when the policy was issued the title thereto was vested in 
F. L. Saunders and W. B. Holmes, partners doing business 
under the firm name of the El Paso Turkish Bath Company. 
That thereafter on April 7, 1908, F. L. Saunders sold his in- 
terest in the property to the plaintiff F. E. Hill, and that Hill 
thereupon notified Loomis Bros., the agents of defendant, who 
wrote the policy, that he had purchased and was the owner of a 
one-half interest in said bathhouse property, and that he had 
purchased the interest of I. L.. Saunders, and requested them 
to make the necessary change and transfer of said policy to 
himself and W. B. Holmes. which said agents agreed to do and 
informed him (Hill) that all would be right. That plaintiffs re- 
lied on said agents’ statement that all would be right touching 
such transfer. That said agents of the company took the poli- 
cies into their possession and to their office for the purpose of 
making such transfers and had them in their possession at the 
time of the loss by fire. That thereby defendant by and through 
its agents ratified and approved said transfer and waived the 
provision in said policy pleaded in its answer. That the policy 
sued on, together with the other policies of concurrent insur- 
ance, were placed in the hands of defendant’s agents and by them 
taken to their office for the purpose of duly entering the trans- 
fers thereon. That on the day after the fire of June 26, 1908, 
defendant’s agents were notified of said fire and came to plain- 
tiffs’ place of business and examined into the damage which 
they had suffered therefrom and agreed upon the items of dam- 
age in the sum of $280, and at the time took the policies cover- 
ing the property, including the policy sued on, and agreed to 
make the transfers, as they had theretofore agreed to do, to 
plaintiffs, Hill and Holmes, the owners of said property. That 
when W. B. Holmes sold his interest in said property to plain- 
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tiff Frank E. Hill, both plaintiffs on the day of the sale went to 
the office of Loomis Bros., agents of defendant, and requested 
them to make the transfer of the policy sued on from Hill and 
Holmes to Frank E. Hill, which defendant’s said agents then 
and there agreed to do. That said agents had the policies in 
their office at the time for the purpose of making said transfers 
and so kept them in their possession for that purpose until after 
the fire on July 6, 1908, and that, if such transfers were not 
made, it was because defendant’s agents failed and neglected so 
to do, in violation of their agreement and representation to 
plaintiffs that they would do so. That defendant, by and 
through its agents, having agreed to make said transfers, tak- 
ing the policies for that purpose and inducing plaintiffs to be- 
lieve such’ transfers would be made, is estopped from pleading 
a forfeiture of said policy. That when W. B. Holmes sold his 
interest in the property to Frank E. Hill the former, to secure 
a balance of the unpaid purchase price, took a mortgage thereon: 
from the latter, who then notified defendant’s agents of the fact 
and that a mortgage lien had been retained by Holmes on the 
property for $650, and told them that the policy should be made 
payable to W. B. Holmes, as mortgagee, as his interest might 
appear. That said notice was given either to one of said agents. 
or a duly authorized clerk in charge of their office, who had full 
authority to write policies. That, in any event, defendant had. 
full notice of and approved the mortgage lien, and agreed to: 
attach to the policy a loss payable clause payable to W. B-~ 
Holmes as his interest might appear. 

The policy sued on contains this provision: “If with con- 
sent of this company, an insert under this policy shall exist in 
favor of a mortgagee or any person or corporation having an 
interest in the subject of insurance other than the interest of 
the insured as described herein, the conditions hereinbefore con- 
tained shall apply in the same manner expressed in such pro- 
visions and conditions of insurance relating to such interest as 
shall be written upon, attached or appended hereto.” ‘There is 
also a stipulation in the policy which provides that, if it should 
be canceled under any of its provisions, become void or cease, 
the unearned portion of the premium shall be returned on sur- 
render of the policy. 

We need not state the evidence upon the issue made by the 
foregoing plea of defendant. Suffice to say it is sufficient to 


show that after the policy a change took place in the interest. 
Vou. XXXIX.—59. 
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and title of the subject of the insurance and that the property 
was mortgaged as averred by the defendant. In fact, plaintiffs, 
in their replication to the plea admit the facts pleaded, and seek 
to avoid their effect by showing that such change of title and 
ownership, as well as the mortgage, was sanctioned by the de- 
fendant through their agents who wrote the insurance, and that 
they promised to transfer the policy, so as to make it conform 
to such change and to protect the interest of the mortgagee. 
This, then presents the questions whether the agent was author- 
ized to make such transfers of the insurance; and, if yea, 
whether he promised to make the same. If these questions 
should receive an affirmative answer, then the insurance should, 
upon the principle that equity considers done that which ought 
to have been done, be regarded as so transferred. 

{t may be stated as a general rule that where an agent has 
authority to exercise discretion in relation to the issuance of 
policies, and the risk is a legal one, and one which the company 
itself has the power to accept, the insurer is bound by all risks 
under the policy issued by such agent, upon the principle that 
the agent’s acts within the scope of his real or apparent au- 
thority bind the principal. Upon the same principle, it may be 
stated as a corollary to the rule that, after a policy is issued, 
which provides for an assignment of the insurance upon a 
change of title or ownership of the property covered, the agent 
of the company who issued it under its authority is also author- 
ized to transfer the policy so as to cover the property by the 
insurance under the changed ownership. To illustrate: An 
agent with apparent authority may generally consent to an 
alienation and, if he does, there is a waiver of forfeiture. Fire 
Ins. Co. vs. Building Ass'n, 43 N. J. Law, 652. He may agree 
that the policy remain in force, notwithstanding a transfer and 
sale of the property insured, and a condition that consent there- 
to must be indorsed on the policy. St. Paul F. & M. Ins. Co. 
vs. Parsons, 47 Minn. 352, 50 N. W. 240. So the company is 
bound by the statement of the agent that a sale and mortgage 
of the property would be ali right notwithstanding the policy 
provides that nothing but a distinct specific agreement indorsed 
on the policy shall be valid, and the agent shall be deemed the 
agent of the assured. Whited vs. Germania F. Ins. Co., 76 N. Y. 
415, 32 Am. Rep. 330. 

As is said in an editorial note to Johnson vs. AZtna Ins. Co., 
107 Am. St. Rep. 105: “The fact that a waiver was forbidden 
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in the policy, or, if there not forbidden, was there provided to 
be done in a designated manner or by a designated agent only, 
while it is material, * * * is by no means final. The ultimate 
question, no matter what the policy says, is: Did the insurer 
waive the condition, so that it must be held estopped from de- 
nying the waiver? If so, the waiver is as effective as if it fell 
within the express terms of the policy and had been accom- 
plished by the act and in the manner therein provided. That 
the general rule of law imputing to a principal notice given to 
or possessed by his agent applies to insurers not less than to 
other principals. While principals in this business have taken 
greater pains than those in any other to exempt themselves 
from the operation of this rule, they have been generally, if not 
universally, unsuccessful. Policies usually contain many condi- 
tions and restrictions inserted for the purpose of relieving the 
insurer from liability for all acts done by, and all notice given 
to, and all knowledge acquired by, their agents. Nevertheless, 
irrespective of the stipulation contained in the policy, if it can 
be said that, in doing any act, one was in fact the agent of the 
insurer and acting as such, his principal, though without the 
knowledge possessed by the agent, must be deemed to have 
acted with such knowledge, and be held to be bound or estopped 
to the same extent as if the agent had actually imparted to his 
principal knowledge of all the material facts known to him 
while acting for his principal.” In addition to the cases cited 
by the editor, see Wagner & Chabot vs. Ins. Co. 92 Tex. 549, 
50 S. W. 569; Cont.;Ins. Co. vs. Cummings, 98 Tex. 115, 81 
S. W. 705; Fire Ass’n of Philadelphia vs. Masterson, 83 S. W. 
49; North Am. Acc. Ins. Co. vs. Bowen, 102 S. W. 163; Ger- 
man-American Ins. Co. vs. Lumber Co. (Ky.) 84 S. W. 551; 
Fire Ass’n vs. La Grange, 109 S. W. 1134. 

When a policy of fire insurance conditioned not assignable 
without the written consent of the insurer, and to be void in 
case of transfer by sale or otherwise without such consent, was 
issued to a partnership of three persons, and subsequently dur- 
ing the term one partner retired without assigning his interest 
in the policy, but selling his interest in the partnership to his 
copartners, who continued the business, a fire subsequently de- 
stroyed the property insured, it was held by the Supreme Court 
of this state that the two remaining partners could recover on 
the policy. Texas Banking & Ins. Co. vs. Cohen, 47 Tex. 406, 
26 Am. Rep. 298. See also, West vs. Citizens’ Ins. Co., 27 Ohio 
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St. 1, 22 Am. Rep. 294; Dermani vs. Home Mut. Ins. Co., 26 
La. Ann. 69, 21 Am. Rep. 544. Ii this be the law, and it must 
be so taken by us until overruled by the supreme authority 
which enunciated it, it would seem to follow that a mortgage 
taken by a retiring partner who sells the insured property to his 
remaining copartner, who continues in the business, and gives 
him the mortgage on the property to secure a part of the pur- 
chase money, is not subject to the condition in the policy regard- 
ing a chattel mortgage by which the insurance is claimed by 
defendant to be invalidated. This rests upon the principle that 
if the insured retains any interest in the property, legal or equi- 
table, it remains operative to the extent so retained by him. 
Wood on Fire Insurance (2d Ed.) 698. As is said by the same 
eminent authority: “As a general rule it may be stated that 
the tendency of the courts is to hold that, unless the language 
of the policy is such as clearly to prohibit a sale of an interest 
of one joint owner to another in the joint property, and the 
policy may be fairly upheld in the face of such prohibition, or 
if there is any doubt as to whether it was intended to apply to 
such a sale, the prohibition will be held not to apply in such 
cases, but will be restricted to the cases of sales to a stranger.” 
Wood, Fire Insurance, 745. 

Now, as to the evidence upon this issue. It is undisputed that 
Loomis Bros. were defendant’s local agents at El Paso, Tex.; 
that they wrote the policy on one of the company’s blank forms, 
which provided on its face that the policy should not be valid 
until countersigned by the duly authorized agent. of the com- 
pany at El Paso, Tex.; and that they countersigned the policy, 
received the premium, and delivered it to the assured. From 
these facts it must be assumed that it was in the scope of their 
authority, or, at least, within the scope of their apparent author- 
ity, to make the transfer of the insurance. See Continental Ins. 
Co. vs. Norris, 30 Tex. Civ. App. 299, 70 S. W. 769. 


We deem it unnecessary to recite the testimony upon the ques- 
tions as to whether, as such agents, Loomis Bros. promised 
plaintiffs to make the transfer from Saunders to Hill, and after- 
ward from Holmes to Hill, and to sanction the mortgage from 
the latter to Holmes and to indorse such transfers on or attach 


them to the policy. It is sufficient for us to say that, after read- 
ing all the testimony bearing upon such questions, we believe 
it reasonably sufficient to support affirmative findings upon 
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them all in plaintiffs’ favor; and, in accordance with the ver- 
dict we so find. 

The law above enunciated and our findings of fact upon the 
issue under consideration disposes of the fifth assignment, 
which complains of the court’s refusing a request to per- 
emptorily instruct a verdict for defendant, upon the ground that 
the undisputed evidence shows that there had been a change in 
the interest, title, and possession of the property not consented 
to by the defendant. For the same reason the ninth assignment 
of error, which complains of the sixth paragraph of the charge 
submitting such issues, is overruled as are all other assignments 
of error and propositions relating to such issues. Hence the 
second question, presented in our preliminary statement of the 
issues in the case, should receive a negative answer. 

3. This brings us to the third question propounded in our 
preliminary statement. We have anticipated the law upon this 
question in considering the preceding one, as well as the salient 
facts pertaining to it. Therefore we need not say more than 
that the evidence reasonably shows that defendant’s agents rati- 
fied or acquiesced in the mortgage made by Hill to Holmes 
and agreed to change the policy so as to protect the interest of 
the mortgagee thereunder. 

4, Were the assured, or plaintiffs, guilty of fraud in present- 
ing, either before or after the fires, false or fictitious inven- 
tories, etc.? The policy sued on provides that, in case of any 
fraud or false swearing by the insured touching any matter re- 
lating to the insurance or the subject thereof whether before or 
after the loss, it shall be void. After setting up this provision 
in its answer, the defendant alleged: ‘That the said assured 
were guilty of fraud in a matter connected with the insurance 
and the subject thereof, both before and after the fire, in that 
they- knowingly. and. willfully made a pretended inventory of 
said property giving the same a pretended valuation of $5,100.- 
30, when said property had only cost them the sum of $1,600, and 
when they had offered the same for sale at the price of $1,600, 
when the same had not a value above $1,600, which was to 
them well known. That after the fire described in plaintiffs’ 
petition, they fraudulently presented this fictitious inventory as 
a basis of the value of the property on hand at the time of the 
fire and as a basis for the claim of loss sustained, knowing that 
the same was iraudulent and fictitious, and knowing that the 
same had a value of less than $1,600 and not $5,110.30. That 
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said action was taken with a view of collecting under the policy 
sued on a sum grossly in excess of the actual loss sustained, 
and grossly in excess of the value of the property. That the 
plaintiffs were further guilty of fraud in the matter connected 
with the insurance and the subject thereof after the fire, in that 
they made a proof of loss sworn to by them and presented to 
deiendant in which they knowingly and willfully swore falsely 
that the money value of the property alleged to have been de- 
stroyed by fire referred to in plaintiffs’ petition, was $5,710.30, 
when in fact said property destroved by fire had a money value 
of less than $1,600, which fact was well known to plaintiffs when 
they made said sworn statement. And that said false state- 
ments made under oath were made for the purpose and with the 
intention of collecting from defendant a sum of money largely 
in excess of the damage done to plaintiffs’ property in the fire 
as alleged in plaintiffs’ petition.” 

It will be noted that the fraud insisted upon in defendant’s 
answer is confined to an overvaluation of the property insured 
alleged to have been perpetrated by plaintiffs presenting to the 
defendant, before and after the fire, false and fictitious inven- 
tories containing fraudulent overvaluation thereof. A misrep- 
resentation of the value of the property to be insured, when the 
policy is a valued one, is material to the risk, and avoids the 
policy; but it must be a fraudulent or intentional misstatement 
thereof and not a mere error in judgment. In order to estab- 
lish fraud in such a case, the mere fact that the property is 
worth less than the amount stated is not sufficient; it must 
either be shown that the insured knew that it was worth less, or 
the actual value of the property must be so much less than that 
stated, as to warrant a presumption that it was intentional, 
rather than an error in judgment, and in this the burden is upon 
the insurer to establish the fraud. If the insurer, by the terms 
of the policy, is only liable for the actual cash value of the prop- 
erty, the real value of the property is not material. According 
to the ordinary rules of construction applied to insurance con- 
tracts and the ordinary principles of justice and fair dealing 
upon which they are supposed to be predicated, a policy cannot 
be held void for a breach of a condition as to overvaluation, 
unless such valuation is intentional and fraudulent, and not a 
fair expression of the honest judgment of the insurer, and the 
fact that the property is considered overvalued does not, of it- 
self, establish such iraud upon the part of the assured as avoids 
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the policy. A fraudulent intent, or intentional purpose to de- 
ceive, must be shown, or circumstances that warrant such an 
inference, and the burden is upon the insurer to establish both 
the fact of overvaluation and fraud. Wood on Fire Insurance, 
§ 235; joyce on Insurance, §§ 25, 2229. 

The policy in question, in that it does not indicate an intention 
on the part of the insurer to value the risk and loss, cannot be 
considered a valued one. Therefore the principles of law above 
stated, in so far as they relate to valued policies, have no appli- 
cation to the question under consideration. It is one purely of 
fact to be determined by the jury from the evidence in the light 
of the principles of law above stated applicable to a contract of 
insurance of the kind in question when its validity is assailed by 
allegations of fraud and false swearing of the specific kind al- 
leged by the defendant in that part of its answer which raises 
the issue. Upon this issue the court in the fifth paragraph of the 
charge, instructed the jury as follows: ‘You are instructed that 
any false answers or statements in the proof of loss fraudulently 
made and misrepresenting a fact material to the question of 
liability of the insurance company upon the contract of insur- 
ance sued on causing the company to be thereby misled and to 
waive or lose some valid defense to the policy, will, under said 
contract of insurance, and the law, void the same. But false 
statements of misrepresentations made in a proof of loss will 
not have such effect and will not constitute a defense to any 
suit brought upon a contract or policy unless the same did so 
mislead the company and cause such waiver or loss of a valid 
defense. And you aré instructed, however, that the policy of 
insurance sued on herein provides that said policy shall be 
void in case of fraud or false swearing by the insured before the 
loss touching any matter relating to the insurance, or the sub- 
ject matter thereof; and you are instructed that said provision 
is valid and binding upon the insured, and his or their assigns, 
and you are instructed that fraud by the insurer (that is, the 
person owning or claiming the policy) touching any matter re- 
lating to the insurance or subject matter thereof before the loss 
will void the policy, and in such case the defendant would not 
be liable. As to the meaning of said term ‘fraud’, as used above, 
you are instructed that if, for the purpose of obtaining the 
insurance of the policy, the insured willfully or intentionally 
materially misrepresented the amount or value of the property 
to be insured to the insurance company for the purpose of mis- 
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leading it and obtaining the insurance, he would be guilty of 
fraud within the meaning of the policy, and by so doing would 
have voided same. If, on the other hand, however, the insured 
misstates or misrepresents the amount or value of the property 
insured, or destroyed, but such representation is made in good 
faith and under a reasonable and honest belief that it is true, 
then such representations or statements, although untrue, would 
not be fraudulent within the meaning of the policy, and the 
policy would not be voided thereby.” 

Again it charged the jury, in the sixth paragraph: “If you 
believe from the evidence that the insured, or either of them, 
made false statements or representations in an inventory in 
writing, to the defendant company for the purpose of procur- 
ing the said policy, or money thereunder, and such false state- 
ments were material to the liability of the company, then and 
in that event also your verdict will be for the defendant.” 

The sixth and seventh assignments of error complain of the 
fifth paragraph of the charge quoted, upon the ground that it 
limits the question of fraud to a time prior to the loss. Clearly, 
there is no such limitation in the paragraph. If there could be 
any doubt as to the matter, such doubt would be dispelled by 
reading it in connection with the entire charge. 

It will be perceived from our statement of defendant’s plead- 
ings upon this issue that the fraud averred was plaintiffs “know- 
ingly and willfully made a pretended inventory of the property 
giving the same a pretended valuation”, etc. As-fraud must be 
specifically pleaded, no other fraud than is embraced in these 
allegations, save the charge that plaintiffs destroyed the prop- 
erty, can be considered. No particular inventory made, either 
before or after the loss, is indicated or the fraud therein pointed 
out under any of the assignments. But there is no question as 
to the valuation placed upon the property by plaintiffs before 
and at the time of the fires, or that plaintiffs presented such 
valuation to defendant as a basis of settkement. The very ques- 
tion is involved in the verdict; for, if the verdict as to the value 
of the property at the time of the fire is supported by the evi- 
dence, there could have been no such fraudulent representations 
as to the value of the property as would vitiate the policy by 
reason of willful and fraudulent overvaluation. Evidence as 
to the value of the property at the time it was insured as well 
as before the fires, in connection with the evidence that the 
actual value had undergone no change from the date of the 
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policy up to the time the property was destroyed, was admis- 
sible as a circumstance to show its actual value at the time of 
its loss, as well as to show there was no fraudulent overvalua- 
tion by the plaintiffs. 

What we have said upon the issue under consideration we be- 
lieve disposes of every assignment and proposition pertinent to 
it insisted upon in defendant’s brief. We therefore, overrule all 
such assignments, and find, in accordance with the verdict, that 
the plaintiffs were guilty of no fraud, either before or after the 
issuance of the policy, as would within the meaning of its terms 
vitiate the insurance. 

5. We answer the fifth question, embraced in our preliminary 
statement of them, in the negative. The burden was upon the 
defendant to prove that plaintiffs, or one of them, were guilty 
in causing or procuring the destruction of the property; and 
evidence tending to support the affirmative of the issue did not 
discharge the burden, but simply carried the case to the jury 
on the issue for their decision, it not being of such conclusive 
effect as to enable the court to say as a matter of law that 
plaintiffs were guilty of such alleged fraud. 

There is no error in the judgment, and it is affirmed. 

On Motion for Rehearing. 

The assignments of error were so numerous in this case that 
we deemed it expedient in writing the opinion to state the is- 
sues involved and group the assignments pertinent to each of 
them and then consider and, dispose of the several assignments 
in disposing of the issue to which they respectively related. For 
this method of treating the case we are indebted to the defend- 
ant’s counsel for formulating the salient issues in their very 
able brief, thereby suggesting the method which we adopted in 
considering the assignments of error. In this motion it seems 
to be insisted that many of the assignments were not consid- 
ered, which simply spells, using the letters in the motion, that 
the consideration given them did not lead to the result defendant 
desired. We shall, however, regarding some of the assignments 
of error, give fuller expression to our reason for overruling. 
them. 

This motion contains, under the headline, “Third Error as 
a Proposition”, the following: “The court erred in not passing 
upon and thus overruling plaintiff in error’s third assignment of 
error, complaining of the admission of the testimony of the 
witness W. B. Holmes, to the effect that the articles included 
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in the inventory (which inventory included articles not cov- 
ered by the terms of the policy) were insured by the policy, be- 
cause said evidence was a conclusion upon the part of the wit- 
ness on a question to be passed upon by the jury.” The third 
assignment of error referred to in the above excerpt is: “The 
court erred in admitting over defendant’s objection, the testi- 
mony of the witness W. B. Holmes, as shown by and for the 
reasons more fully set out in defendant’s bill of exceptions 
No. 9.” 

We do not think that the rule enunciated in the case of Hous- 
ton, etc., Ry. Co. vs. Roberts, 101 Tex. 418, 108 S. W. 808, G., 
C.& S. F. Ry. vs. Kimble, 109 S. W. 234, H. & T. C. Ry. Co. 
vs. Davis, 109 S. W. 422, and in Williams vs. Livingston, 113 
S. W. 786, which inhibits a witness from testifying to a matter 
involving a mixed question of law and fact—a rule as old as 
the science of evidence itself—has any application to the ques- 
tion raised by the assignment. The question as to whether or 
not the articles included in the inventory were covered by the 
insurance policy was simply one of identity of items, and hence 
was one of fact unmixed with and free from any question of 
law; and it was competent and proper for the witness to 
identify the articles in the inventory as the property covered 
by the policy of insurance sued on. It might as well be said that 
the question of whether certain designated cattle, claimed to 
have been shipped over a railroad, were the ones covered by 
the bill of lading, is a mixed question of law and fact, as to say 
that the question under consideration is such a one. Wherefore, 
if the third assignment of error was not overruled by our origi- 
nal opinion, it is now. 

It is also urged in the motion that we did not pass upon the 
fourth assignment of error. The assignment is: ‘The court 
erred in admitting, over defendant’s objection, the testimony 
of the witness W. B. Holmes, as shown by and for the reasons 
more fully shown in defendant’s bill of exceptions No. 10.” The 
proposition advanced is that “an inventory is not admissible 
for any purpose unless it is proved to be correct and to cor- 
rectly show the value of the articles enumerated, and it was 
prejudicial error for the trial court to admit Exhibit 14, were 
on the. question of good faith.” 

Though the inventory referred to was taken several months 
after the issuance of the policy, it being shown to be correct, 
in connection with other evidence introduced, was admissible as 
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evidence tending to show the property on hand at the time of 
the fire; and especially in a case like this, where bad faith is 
charged against the assured in that -he fraudulently presented 
a fictitious inventory as to items and value as a basis of settle- 
ment after the property was destroyed, was it admissible as 
tending to rebut any implication of bad faith. 

The question of the value of the property at the time of the 
fire was one of fact for the jury, and as to it we find in accord- 
ance with the verdict. 

The motion is overruled. 


SUPREME COURT OF KANSAS. 


JERRILS 
vs. 


GERMAN-AMERICAN INS. CO.* 


PROVISIONS OF POLICY — APPOINTMENT OF APPRAISERS 
—RIGHT OF ACTION. 


Under a fire insurance policy, providing that in the event of a disagree- 
ment as to the amount of the loss each party shall appoint an 
appraiser, and the two appraisers shall select an umpire and ap- 
praise the loss, and that no action shall be maintained on the 
policy until such appraisement has been made, the insured dis- 
charges his obligation in that respect when he appoints an appraiser 
in good faith; and, where the two appraisers fail to agree upon 
an umpire, and the appraisement fails without the fault of the in- 
sured, he is not required to propose the selection of other apprais- 
ers, but may maintain an action upon the policy. 


[For other cases, see Insurance, Dec. Dig. § 575.] 


CONDITIONS OF POLICY—APPRAISEMENT. 

In an’action upon a fire insurance policy, the petition, after alleging the 
issuance of the policy, the payment of the premium, and loss by 
fire, alleged due performance of the conditions of the policy on 
the part of the insured. The answer alleged that, after the fire 
occurred, a disagreement arose as to the amount of the loss, and 
that the same had never been ascertained by appraisers, as provided 
by the policy. The reply was a general denial. Held, that under the 
pleadings it was proper for the plaintiff to show that he appointed 
an appraiser in good faith, and that the two appraisers were unable 
to agree upon an umpire, for which reason no appraisement was 
made. 

[For other cases, see Insurance, Cent. Dig. $$ 1632-1644; Dec. Dig. § 
645. ] 

* Decision rendered, April 9,1910. 108 Pac. Rep.114. Syllabus by the Court. 
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Appeal from District Court, Chautauqua County; G. P. Aik- 
man, Judge. 

Action by E. W. Jerrils against the German-American Insur- 
ance Company. Judgment for plaintiff and defendant appeals. 
Affirmed. 


FykE & SNIDER, for Appellant. 

S. H. Piper, for Appellee. 

PORTER, J. 

This was an action on a fire insurance policy. Plaintiff re- 
covered judgment, and the defendant appeals. 

The policy covered a stock of merchandise in the town of 
Elgin. The petition alleged that the stock was destroyed by 
fire July 31, 1907, that plaintiff had performed all the require- 
ments and conditions of the policy on his part and that the 
defendant refused to pay. The answer set up as a defense that, 
after the fire occurred, a disagreement arose between the in- 
sured and the company as to the amount of the loss, and that the 
amount had never been determined by appraisers, as provided 
by the policy. The reply was a general denial. On the trial 
the plaintiff was permitted, over the objections of the defend- 
ant, to offer evidence showing that, following the disagreement 
as to the amount of the loss, appraisers were appointed, the 
company and the insured each selecting one appraiser as pro- 
vided by the terms of the policy, and that the two ‘appraisers 
were unable to agree upon an umpire, for which reason no 
appraisement was ever made. The errors complained of are the 
admission of this testimony and the giving of an instruction to 
the effect that if appraisers were appointed as the policy pro- 
vided, and they were unable to agree upon an umpire, the plain- 
tiff had complied with the terms and conditions of the policy 
respecting appraisement, and could recover without showing 
an award by appraisers. The policy was of the ordinary, stand- 
ard form, and the provision with respect to appraisement reads 
as follows: “In the event of disagreement as to the amount 
of loss the same shall, as above provided, be ascertained by two 
competent and disinterested appraisers, the insured and this 
company each selecting one, and the two chosen shall first se- 
lect a competent and disinterested umpire; the appraisers to- 
gether shall then estimate and appraise the loss, stating sepa- 
rately sound value and damage, and, failing to agree, shall sub- 
mit their differences to the umpire; and the award in writing 
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of any two shall determine the amount of such loss; the parties 
thereto shall pay the appraiser respectively selected by them 
and shall bear equally the expenses of the appraisal and umpire, 
and the loss shall not become payable until sixty days after the 
notice, ascertainment, estimate, and satisfactory proof of the 
loss herein required have been received by this company, in- 
cluding an award by appraisers when appraisal has been re- 
quired.” 

The plaintiff's evidence which was admitted over the objec- 
tions of the defendant, was in substance that after the fire oc- 
curred an adjuster of the company visited him and a disagree- 
ment arose respecting the amount of the loss; that appraisers 
were then appointed, the company selecting Mr. Warren, and 
the insured selecting Mr. Meeker. When the two appraisers 
met for the purpose of agreeing upon an umpire Mr. Warren 
suggested a Mr. Potts, who had been the first choice of the ad- 
juster for appraiser, and also handed to Mr. Meeker a list of 
persons, one of whom resided at Kansas City, another at New- 
ton, and another at Wagoner, Okla. Mr. Meeker stated to him 
that on account of the expense it would be better to take some 
one nearer home, and suggested the names of half a dozen mer- 
chants living in towns in the same county. The appraiser for 
the company objected to any one who lived in the vicinity, on 
account of local influence. On three separate days the ap- 
praisers met and attempted to agree upon an umpire, but, being 
unable to do so, the matter was dropped. On the trial the plain- 
tiff introduced in evidence two letters received from the adjuster 
of the company after the failure of the appraisers to. agree, 
which stated that the company was ready to select another ap- 
/praiser in place of Mr. Warren, and suggested that the plaintiff 
appoint some one else to take the place of Mr. Meeker. In 
these letters the insured was informed that the company would 
not waive its right to an appraisement. 

There are cases holding that, where there is a failure of ap- 
praisers acting in good faith to agree, it is incumbent on the 
parties to appoint other appraisers. Vernon Ins. Co. vs. Mait- 
len, 158 Ind. 393, 63 N. E. 755; Westenhaver vs. Ger.-Am. Ins. 
Co., 113 Iowa, 726, 84 N. W. 717. On the the other hand, it has 
been held, on what seems to be the better reasoning, that where 
the insured has appointed an appraiser, and without his fault 
the appraisers fail to agree, he may maintain an action. In 
Western Assur. Co. vs. Decker, 98 Fed. 381, 39 C. C. A. 383, 
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Judge Caldwell said in the opinion: “The contention of the 
company is that, when the arbitrators failed to agree it was the 
duty of the insured to propose a new selection of arbitrators, 
and that, not having done so, and not having appointed an arbi- 
trator the second time, he cannot maintain this action. The 
terms of the policy are satisfied when the insured, acting in 
good faith, appoints an appraiser. If the appraisement falls 
through by disagreement of the appraisers, without any fault of 
the insured, he has discharged his covenant, and satisfied the 
requirements of the policy, and may then resort to the courts to 
have his damages assessed.” In the opinion in Niagara Fire 
Ins. Co. vs. Bishop, 154 Ill. 9, 839 N. E. 1102, 45 Am. St. Rep. 
105, the court, after referring to cases holding that, upon the 
failure of the appraisers to agree upon an umpire, it is the duty 
of the insured at least to propose the selection of new apprais- 
ers, said: ‘‘We are unable to subscribe to this doctrine, so far as 
the policy, upon which the present suit has been brought, is 
concerned. The contract here only requires the parties to 
choose appraisers once, and not twice.” In that case it. ap- 
peared that the appraiser nominated by the company insisted 
upon the appointment of an umpire living at a great distance 
from the scene of the loss, and refused without excuse to agree 
to any umpire named by the other appraiser, and it was said 
that his conduct amounted to a refusal to proceed with the 
appraisement, and the insured was not required to wait longer 
before bringing his action. The same doctrine is declared in 
the following cases: Hickerson & Co. vs. Ins. Cos., 96 Tenn. 
193, 33 S. W. 1041, 32 L. R. A. 172; Bishop vs. A. Ins. Co., 
130 N. Y. 488, 29 N. E. 844; Chapman vs. Rockford Ins. Co. 
et al., 89 Wis. 572, 62 N. W. 422, 28 L. R. A. 405; Uhrig vs. 
Williamson City Fire Ins. Co., 101 N. Y. 362, 4 N. E. 745; Mc- 
Cullough vs. Phoenix Ins. Co., 118 Mo. 606, 21 S. W. 207; 
Conn. Fire Ins. Co. vs. Cohen, 97 Md. 294, 55 Atl. 675, 99 Am. 
St. Rep. 445; Brock vs. Ins. Co., 102 Mich. 583, 61 N, W. 67, 
26 L. Rt A. 623, 47 Am. St. Rep. 562. 

These are the principal authorities relied upon by the plain- 
tiff in support of the judgment. It will be observed that none 
of them touch the precise question involved here, since we are 
not called upon to determine merely whether the conduct of 
the company or its appraiser in failing to agree upon an um- 
pire rendered it unnecessary that any further steps be taken 
toward procuring an appraisement. Conceding, for the purpose 
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of the argument, that since the appraisers had failed to agree 
the plaintiff could maintain the action without showing an 
award, the defendant contends that the pleadings should have 
set up the facts which avoided the necessity of an award. The 
whole claim of error concerns the pleadings. The contention is 
that, having alleged full performance of all the conditions and 
requirements of the policy on his part, he offered proof showing 
facts which rendered performance unnecessary, in other words, 
a waiver on the part of the defendant of certain conditions and 
requirements, that, under the pleadings it was error to admit 
the testimony, and that, for the same reason, the instruction 
referred to was erroneous. In support of this contention the 
defendant relies upon the doctrine of Insurance Co. vs. John- 
son, 47 Kan. 1, 27, Pac. 100. There the petition set forth the 
contract of insurance, payment of premium, destruction of the 
property by fire, and that the company had refused to pay the 
loss, although the plaintiffs had performed all the conditions of 
the policy incumbent upon them. ‘The defendant answered, 
alleging a breach of the condition of the policy in regard to in- 
cumbrances. The reply was a general denial. On the trial the 
plaintiffs were permitted to offer proof tending to establish a 
waiver of the condition of the policy respecting incumbrances 
and facts in the nature of an estoppel against the company urg- 
ing the forfeiture. A judgment against the company was re- 
versed. It was held that there was sufficient testimony pro- 
duced by plaintiffs to warrant the instructions given by the 
court if the acts of waiver and estoppel had been pleaded, but it 
was also held that: “Neither the evidence introduced nor the 
instructions based thereon are warranted under the pleadings 
as they exist, and before they can be properly received, the re- 
ply must be amended.” To the same effect is Ins. Co. vs. 
Thorp, 48 Kan. 239, 28 Pac. 991; Gillett vs. Ins. Co., 53 Kan. 
108, 36 Pac. 52; Ins. Co. vs. Coverdale, 9 Kan. App. 651, 58 
Pac. 1029. 

The question resolves itself in its final analysis to this: What 
were the conditions of the policy which the insured was re- 
quired to perform in order to entitle him to maintain the action? 
True, the term of the policy contemplated that, in case a dif- 
ference arose respecting the amount of the loss, it should be 
determined by an award of appraisers, but all the policy re- 
quired the insured to do in case such a disagreement arose was 
to join with the company in the selection of appraisers. Of 
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course, the insured cannot avoid the conditions of the policy by 
naming an appraiser who acts in bad faith, and who refuses 
without excuse to agree with the other appraiser. Nor, on the 
other hand, can the company gain any advantage where the 
failure to agree upon an umpire is occasioned by bad faith or 
misconduct of its appraiser. We agree with. the plaintiff that 
there was and is no question of waiver in the case. While it 
would not be inaccurate to say that, where the failure of the 
appraisers to agree upon an award is caused by the bad faith of 
the appraiser appointed by the company, the latter would be 
estopped from setting up the lack of an award as a ground of for- 
feiture of the right to maintain the action, still the plaintiff does 
not rely upon either waiver or estoppel. On the contrary, he 
relies upon due performance of all the terms and conditions of 
the policy on his part. Since the policy only required him to 
appoint an appraiser in case a difference arose as to the amount 
of the loss, it follows that he has shown due performance when 
he shows that he has appointed an appraiser. There was no 
error in the admission of testimony or in giving the instruction. 

The judgment will be affirmed. All the Justices concurring. 


ore 


SUPREME COURT. OF TEXAS. 


GLENS FALLS INS. CO. 
ve. 
HAWKINS, ComMISSIONER.* 


INSURANCE COMPANIES— RIGHT TO DO BUSINESS IN 
STATE—STATUTES. 


Rey. St. 1895, art. 3075, as amended by Laws 2oth Leg. c. 80, providing 
that no fire insurance company shail expose itself to any one risk 
exceeding 10 per cent of its paid up capital stock, unless the excess 
shall be reinsured by it in some other company authorized to do 
business in the state, and providing that any company authorized 
to do business in the state shall forfeit its authority so to do by 
failing to comply with the act, does not forbid the taking of risks 
in excess of 10 per cent of the capital stock, but requires that the 
excess shall be reinsured; and an insurance company, issuing a 
policy in a sister state on a building in excess of 10 per cent of its 
capital stock without reinsuring the excess, violates the statute, 
though it is authorized under the laws of the sister state to take 
the risk. 


[For other cases, see Insurance, Dec. Dig. § 21.] 


~ % Decision rendered, April 13,1910. 1268.W. Rep.1114. _ 





Fire. Glens Falls Ins. Co. vs. Hawkins, Com’r. BT 


PERMIT TO DO BUSINESS—POWER TO REVOKE. 

Where the Commissioner of Insurance is empowered to revoke an ex- 
isting permit issued to an insurance company because it violates 
the law, he may refuse to grant a permit for the same reason. 

|For other cases, see Insurance, Dec. Dig. § 5.] 

Original petition for mandamus by the Glens Falls Insurance 
Company against William E. Hawkins, Commissioner of Insur- 
ance and Banking, to compel respondent to issue to relator a 
permit to do business in the state. Writ refused. 


CRANE & CRANE, for Relator. 
JEWELL P. Licutroot, Att’y Gen., and C. A. Leppy, Asst. 
Atty. Gen., and Wa. E. HAwKINs, for Respondent. 


Brown, J. 

Relator filed a petition in this court, praying that a writ of 
mandamus be issued to Wm. E. Hawkins, Commisioner of In- 
surance and Banking, commanding him to issue to relator a 
permit to do business in Texas, alleging compliance with the 
requirements of the law. It is not necessary to set out the 
allegations of the petition more fully. Respondent answered, 
justifying his refusal under article 3075, Rev. St., as amended 
by chapter 80, p. 113, of the Laws of the 29th Legislature. The 
portions of the article relied upon read :— 

“(1) No fire, fire and marine, marine or inland insurance 
company doing business in this state shall expose itself to any 
one risk, except when insuring cotton in bales and grain, to an 
amount exceeding 10 per cent of its paid up capital stock, un- 
less the excess shall be insured by such company in some other 
solvent insurance company legally authorized to do business in 
this state. 

“(2) Every fire, fire and marine, marine or inland insurance 
company doing business in this state may reinsure the whole or 
any part of any policy obligation in any other insurance company 
legally authorized to do business in this state. The Commissioner 
of Agriculture, Insurance, Statistics and History shall require 
every vear from every insurance company doing business in this 
state, a certificate sworn to before an officer legally qualified to 
administer oaths in the state of Texas, to the effect that no 
part of the business written by such company in this state has 
been reinsured in whole or in part by any company, corporation, 
association or society not authorized to do business in this state. 
very insurance company doing business shall also furnish the 


Commissioner of Agriculture, Insurance, Statistics and History 
Vou. XXXIX.—60. 
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with a list of all reinsurances during the year in authorized com- 
panies showing the name, amount and premium effected ‘in each 
company. 

“(3) Any insurance company authorized to transact the busi- 
ness of fire, fire and marine, marine and inland insurance in this 
state failing to comply with the provisions of this act shall for- 
feit its authority to do such business for a period of one year, 
and it is hereby made the duty of the Commissioner of Agri- 
culture, Insurance, Statistics and History to investigate any 
complaint as to violation of said act; and upon satisfactory 
proof that any company authorized to transact the business of 
fire, fire and marine, marine or inland insurance in this state 
has violated the provisions of this act, the said Commissioner 
shall revoke the certificate of authority of the offending com- 
pany.” 

Relator alleged, in substance, that it had a permit to transact 
business in Texas for the year 1909, which expired, and it ap- 
plied to respondent Commissioner of Insurance and Banking for 
a permit to transact its business in Texas for the year 1910, 
complying in all respects with the law in making said applica- 
tion, but said Commissioner refused to grant the permit on the 
ground only that relator had issued a policy in the state of New 
York upon a hotel building for $100,000, being in excess of 10 
per cent of its capital stock, which is $200,000. It is alleged 
that relator has a surplus of $2,433,826, and that by the laws of 
New York it was permitted to take the said risk. 

The contention of relator is that the Texas statute copied 
above does not apply to risks taken upon property situated in 
another state. The statute does not forbid the taking of risks 
in excess of 10 per cent of the capital stock, but requires that 
the excess of such risk shall be reinsured in some solvent com- 
pany authorized to transact business in this state. The lan- 
guage is too definite to admit of the limited construction sought 
to be placed upon it. The policy for enacting the law, whether 
good or bad, was a question for the Legislature, and the courts 
cannot consider it. The Commissioner is empowered to revoke 
an existing permit when an insurance company violates the law, 
and may refuse to grant a permit for the same reason. 

The writ of mandamus is refused. 





Marino vs. Hartford Fire Ins. Co. 


SUPREME COURT OF PENNSYLVANIA. 


MARINO 
ve. 


HARTFORD FIRE INS. CO.* 


sc “_ POLICY—PROOFS OF LOSS — PREMATURE AC- 


A “am insurance company objected to proofs of loss for specific valid 
reasons, and the insured furnished supplemental proofs. The policy 
provided that the loss should not be payable until sixty days after 
satisfactory proofs were received. Held, that a suit brought forty- 
nine days after the supplemental proofs were furnished was prema- 
ture. 


[For other cases, see Insurance, Cent. Dig. § 1542; Dec. Dig. § 621.] 


Appeal from Court of Common Pleas, Philadelphia County. 

Action by Carmini Marino against the Hartford Fire Insur- 
ance Company. Judgment for defendant notwithstanding ver- 
dict, and plaintiff appeals. Affirmed. 


Argued before Fell, C. J., and Brown, Mestrezat, Potter, El- 


kin, Stewart, and Moschzisker, JJ. 


JosEPH S.GoopBREAD and J. JOSEPH STRATTON, for Appellant. 
FRANK R. SHATTUCK, for Appellee. 
PER CURIAM. 

This appeal is from a judgment entered for the defendant 
non obstante veredicto on the ground that the action had been 
prematurely brought. By the terms of the policy of fire insur- 
ance on which the action was based, the loss was not payable 
until sixty days after satisfactory proofs had been received by 
the defendant. The fire occurred in February, and a few days 
thereafter a paper on which was written a list of articles of 
merchandise, but which was without a heading or signature or 
any words to indicate what it had reference to, was sent to the 
defendant's office. Nothing that could be considered as in- 
tended as a proof of loss within the requirements of the policy 
was furnished until April 28d. The formal proof then furnished 
was objected to because of the failure to state therein the pur- 
pose for which the building was occupied at the time of the fire, 
and to attach the certificate of a magistrate as required by the 
policy, and the specific ground of objection were clearly stated. 

* Decision rendered, Feb. 14,1910. 75 Atl. Rep. 1037. 
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Supplemental proofs were furnished on May 17th, and suit was 
brought forty-nine days thereafter. 

The objection to the proof of April 23d was not capricious, 
but was well founded, because of the failure of the plaintiff to 
comply with the plainly printed conditions of his policy, and 
there was no waiver. The justice of the demand for the supple- 
mental proof was recognized by the plaintiff, who did not stand 
on the first formal proof, and until it was furnished there was 
not a compliance with the conditions of the policy, and until 
sixty days thereafter there was no right of action. Commercial 
Union Assur. Co. vs. Hocking, 115 Pa. 407, 8 Atl. 589, 2 Am. 
St. Rep. 562. 

The judgment is affirmed. 


CITY COURT OF NEW YORK. 


SPECIAL TERM. 


ROTHSTEIN 
v8. 


PHENIX INS. CO. oF BROOKLYN.* 


MAKING MORE DEFINITE AND CERTAIN — COMPLAINT 
FOR FIRE INSURANCE. 


A complaint to recover on an insurance policy, assigned to plaintiff, al- 
leged on information and belief in one paragraph that plaintiff's 
assignor duly performed all the conditions on her part to be per- 
formed, and plaintiff performed all the conditions on his part to 
be performed, and more than sixty days had elapsed since delivery 
by plaintiff's assignor to defendant of due notice and proof of loss, 
and in another paragraph that, after destruction of the property, 
plaintiff's assignor forthwith gave notice to defendant, and within 
sixty days thereafter, on August 23, 1909, duly delivered to de- 
fendant an account of the loss, signed by her and verified by her 
oath, stating the knowledge and belief of insured as to the origin 
of the fire, the interest of assured and all others in the property, 
and in all other ways fully complied with the conditions of the 
policy as to proof of loss and with all other conditions thereof ex- 
cept those performance of which was waived by defendant. Held, 
as to each paragraph, that it was uncertain whether plaintiff meant 
to allege his assignor complied with all conditions on her part to be 
complied. with, or whether he meant to allege she complied with 
some of them, and that defendant waived such of them as she did 
not comply with, and pursuant to Code Civ. Proc. § 546, allowing 
the court to. require amendment of indefinite allegations, the com- 
plaint should be amended, stating definitely what conditions de- 


~ % Decision rendered, March, 1910. 122 N. Y. Sup. 209. 





Fire: | Rothstein vs. Phenix Ins. Co. 941 


fendant waived and what conditions plaintiff and his assignor com- 
plied with. 

{For other cases, see Pleading, Cent. Dig. §§ 1173-1193; Dec. Dig. § 
367.] 


Action by Morris Rothstein against the Phenix Insurance 
Company of Brooklyn. On motion to make the complaint 
more definite and certain. Motion granted. 


SAMUEL Kaun, for Plaintiff. 
RUMSEY, SHEPPARD & INGALLS, for Defendant. 


FINELITE, J. 

This is a motion why the complaint should not be made more 
definite and certain by alleging whether or not the plaintiff's 
assignor, Pauline Ettenger, duly performed all the conditions 
of the policy of insurance sued upon on her part to be per- 
formed; second, by alleging or showing whether or not said 
Pauline Ettenger duly performed all the conditions of the policy 
of insuran¢e sued upon, other than the conditions of such policy 
with reference to the proof of loss; third, by alleging or show- 
ing what conditions of said policy, if any, were waived by the 
defendant. The motion is made in reference to the eighth and 
ninth paragraphs of the complaint. 

The action is brought to recover for a loss caused by fire to 
goods insured under a, policy of insurance issued by the de- 
fendant which cause of action under said policy of insurance 
was assigned by the insured, Pauline Ettenger, to the plaintiff 
herein. In and by the eighth paragraph of the plaintiff's com- 
plaint it is alleged :— 

“That upon information and belief the said Pauline Ettenger 
duly performed ail the conditions on her part to be performed, 
and that the plaintiff performed all the conditions on his part to 
be performed, and that more than sixty days have elapsed since 
the delivery by the said Pauline Ettenger to the defendant of 
the due notice and proof of loss herein.” 

3y the ninth paragraph of the complaint it is alleged :— 

“On information and belief, that after the destruction of the 
said property by fire, as aforesaid, the said Pauline Ettenger 
forthwith gave notice thereof to the defendant, and within sixty 
days thereafter, to wit, on the 23d dav of August, 1909, said 
Pauline Ettenger duly delivered to the defendant an ac- 
count of said loss, which account was signed by the 
said Pauline Ettenger and verified by her oath, stating 
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the knowledge and belief of the insured as to the 
time and origin of the fire, the interest of the assured 
and all others in the property, and in all other ways fully com- 
plied with the conditions of said policy with reference to proof 
of loss and with all the other conditions thereof, except those of 
which performance was waived by the defendant.” 

From the reading of the eighth paragraph of the complaint 
it is uncertain whether plaintiff means to allege that his as- 
signor complied with all of the conditions of the policy on her 
part to be complied with, or whether he means to allege that 
she complied with some of them, and that the defendant waived 
such of them as she did not comply with, and in this respect the 
complaint should be amended, stating definitely as to what con- 
ditions were waived by the defendant, what conditions were 
complied with by the plaintiff, and what conditions were com- 
plied with by the plaintiff's assignor. Section 546, Code Civ. 
Proc. This also applies to paragraph 9 of the complaint. 

The motion in this respect is granted. Settle order on one 
day’s notice. 


SUPREME COURT OF PENNSYLVANIA. 


RIEMANN 
v8. 


BEN FRANKLIN INS. CO.* 


ACTION ON POLICY—JURY QUESTION. 


In an action on an insurance policy, where the loss is entire, and evi- 
dence as to matters of defense are contradicted by testimony of 
plaintiff, the case is for the jury. 


~~ cases, see Insurance, Cent. Dig. §§ 1732-1770; Dec. Dig. § 


Appeal irom Court of Common Pleas, Allegheny County. 
Action by Augusta Riemann against the Ben Franklin Insur- 


ance Company. Judgment for plaintiff and defendant appeals. 
Affirmed. 


Argued before Fell, Brown, Mestrezat, Potter, Elkin, and 
Stewart, J). 


% Decision rendered, Jan. 3.1910. 75 Atl. Rep. 991. 





Fire. ] McDaniel vs. German American Ins. Co. 


T. C. Prrcarrn and J. S. FerGuson, for Appellant. 

ALBERT H. MOESER, for Appellee. 

PER CURIAM. 

This was an action on a fire insurance policy. The assign- 
ments relate to the refusal of the court to direct a verdict for 
the defendant and to enter judgment for it non obstante vere- 
dicto, 

The building insured was a dwelling house, and the loss was 
total. The grounds of defense at the trial were that the house 
had been unoccupied for a period of over ten days immediately 
prior to the fire, that the plaintiff had not furnished proper 
proofs of loss within sixty days, and that she had not furnished 
a magistrate’s certificate, when required, as provided by the 
policy. It appeared from the plaintiff’s testimony that she had 
lived in the house until the evening of the day the fire occurred, 
that notice of the fire was given the company’s agent the same 
or the next day, that on the day following the company’s ad- 
juster visited the premises and took her statement as to the 
character of the building and the cause of the fire and that she 
had complied with all the requirements made and all the con- 
ditions of the policy. ‘The issue was one of fact, which was 
necessarily for the jury. 

The judgment is affirmed. 


a OQ —- 


SUPREME COURT OF GEORGIA. 


McDANIEL 
ve. 


GERMAN-AMERICAN INS. CO.* 


ACTION ON POLICY—LIMITATION—PROVISION IN POLICY 


It being stipulated in a policy of fire insurance that no suit should be 
sustainable thereon “unless commenced within twelve months next 
after the fire’, an action brought after the lapse of that period 
would be barred, although it purported on its face to be a renewal 
of a previous action, which was instituted in a state court having 
jurisdiction thereof within the time limited, which was removed to 
the Circuit Court of the United States and there dismissed, and 
then renewed in the state court, after the payment of all costs, 
within six months from such dismissal. Melson vs. Phoenix Ins. 
Co., 97 Ga. 722, 25 S. E. 189; Metropolitan Life Ins. Co. vs. Caudle, 


* Decision rendered, Feb. 22,1910. 67 S. E. Rep. 668. Syllabus by the Court. 
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122 Ga. 608, 50 S. E. 337; Webb vs. Southern Cotton Oil Co., 131 
Ga. 682, 63 S. E. 135. 


{For other cases, see Insurance, Cent. Dig. § 1548; Dec. Dig. § 622.] 


ACTION ON POLICY — LIMITATION OF TIME IN POLICY — 
ESTOPPEL BY INSURER. 

Where, however, it was alleged, in an amendment to the petition in 
such action: “That at the time the order of dismissal was taken, 
and just before the same was passed, in the presence of the court, 
the form of the order was being discussed, plaintiff desiring the 
order taken in one form and defendant in another. Plaintiff's 
right to renew her said suit on said policies of insurance in the 
state courts was referred to in connection with the order under 
consideration, when plaintiff through her counsel turned to de- 
fendant’s attorney and its duly authorized agent and asked in sub- 
stance this question: ‘If the case is dismissed, can there be any 
trouble in renewing suits on these policies in the state courts?’ In 
answer to this question defendant, through its counsel and duly 
authorized agent, answered in substance: ‘Of course, she can re- 
new her suits on the policies. There will be no trouble about that.’ 
That said representations misled plaintiff, and induced her to con- 
sent for said order of dismissal to be taken’—it will be held that, 
under said allegations, the statement of counsel for the defendant 
amounted to an estoppel of the right of the defendant company to 
plead the contractual limitation, contained in the policy, that no 
suit should be sustainable thereon ‘unless commenced within twelve 
months next after the fire’. The court, therefore, erred in dis- 
allowing such an amendment, referred to in the record as “amend- 
ment No. 2”. 

|For other cases, see Insurance, Cent. Dig. §§ 1551-1553; Dec. Dig. § 
623.] 


ACTION—PLEADING—AMENDMENT—“ TWELVE MONTHS 
NEXT AFTER THE FIRE”. 

It was not error to refuse to allow an amendment to the petition to the 
effect that the stipulation in the policy that any suit thereon must 
be commenced within “twelve months next after the fire’ meant 
“twelve months after plaintiff was entitled to commence” suit. 


{For other cases, see Insurance, Cent. Dig. § 1587; Dec. Dig. § 643.] 


Error from Superior Court, Franklin County; C. H. Brand, 
Judge. 

Action by Love McDaniel against the German-American In- 
surance Company. Judgnient for defendant, and plaintiff brings 
error. Reversed. 


F. A. Quinuian, for Plaintiff in Error. 
SmirH, Hammonp & Smiru, for Defendant in Error. 


FisH, C. J. 


Judgment reversed. All the Justices concur. 





Nichol vs. Newman. 


NICHOL VS. NEWMAN.* 
(Supreme Court of Michigan.) 
MUTUAL COMPANIES — RECEIVERS — ASSESSMENTS—AC- 
TIONS—VENUE. 
Pub. Acts 1873, No. 82, as amended (Comp. Laws 1897, § 7282), author- 
izing a receiver of a mutual insurance company to sue the members 


thereof in the Circuit Court, where he was appointed, and author- 
izing the service of process in that and any other county, is valid. 


[For other cases, see Insurance, Cent. Dig. § 97; Dec. Dig. § 71.] 


ASSESSMENTS—ACTIONS—LIMITATIONS. 

Limitations begin to run against the right of action by the receiver of 
an insolvent mutual fire insurance company to recover an assess- 
ment from the date of the assessment, and not from the date of 
the appointment of the receiver. 


{For other cases, see Insurance, Cent. Dig. §$ 97; Dec.:Dig. § 71.] 





* Decision rendered, April 1, 1910. 125 N. W. Rep. 760. 


ALFRED HILLER Co., LTD., VS. INSURANCE COM- 
PANY OF NORTH AMERICA. (No. 17,681.)* 
(Supreme Court of Louisiana.) 

FORFEITURE OF POLICY—PADDING INVENTORY. 


The “padding” of an inventory of merchandise by false entries of arti- 
cles not on hand will work a forfeiture of a fire insurance policy, 
when such entries cannot be explained on any reasonable theory 
of honest mistake. 

ee cases, see Insurance, Cent. Dig. §§ 597. 508; Dec. Dig. § 
281.] 


FORFEITURE—WAIVER. 


Under the New York standard policy, a forfeiture is not alae by any 
requirement, act, or proceeding on the part of the insurer relating 
to the appraisal of the loss or to any examination of the insured 
provided for in the policy. 


[For other cases, see Insurance, Dec. Dig. § 388.] . 





*% Decision rendered, = 14, 1910. Rehearing denied, April 11, 1910. 52 South. Rep. 
104. Syllabus by the Cou 


———_—— eq@____—_- 


ATLAS INS. CO. VS. ROBISON.* 
(Supreme Court of Arkansas.) 


FIRE INSURANCE—EXISTENCE OF OTHER INSURANCE— 
SUFFICIENCY OF EVIDENCE. 


In an action on a fire policy, evidence held insufficient to show that 
% Decision rendered, April 4,1910. 1278S. W. Rep. 456. 
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oe had other insurance on his property when defendant issued 
the policy. 


[For other cases, see Insurance, Cent. Dig. § 1712; Dec. Dig. § 665.] 


ACTIONS— BREACH OF WARRANTY OR CONDITION — 
PLEADING—SUFFICIENCY. 


In an action on a fire policy, an answer denying generally that plain- 
tiff had complied with the conditions of the policy did not put in 
issue the breach of a warranty or condition against other insurance; 
it being necessary, where such breach is relied on, to specially al- 
lege the warranty and the breach. 


[For other cases, see Insurance, Cent. Dig. § 1617; Dec. Dig § 640.] 


se icant eat alia OF PROP- 


While a fire policy may be avoided for false statements as to the value 
of the property made by insured with the fraudulent purpose of 
obtaining excessive insurance, an overvaluation made by him hon- 
estly and in good faith does not have such effect. 

{For other cases see Insurance, Cent. Dig. § 598; Dec. Dig. § 281.] 


‘ 


BAKHAUS ET UX. VS. GERMANIA FIRE INS. CO. 
(No. 906.)* 
(United States Circuit Court of Appeals, Fourth Circuit.) 


FIRE INSURANCE—POLICY CONDITIONS—OTHER INSUR- 
ANCE—REASONABLENESS. 


A condition against other insurance, unless with the written consent of 
the original insurer, is reasonable. 


{For other cases, see Insurance, Cent. Dig. §§ 856-873; Dec. Dig. § 336.] 


FIRE INSURANCE—CONDITION AGAINST OTHER INSUR- 
ANCE—WAIVER. 


Where insurer had no knowledge of a breach of a condition against 
other insurance until after loss, the fact that its general agent em- 
ployed an-expert adjuster to investigate the facts surrounding the 
fire, and that he requested the state fire marshal to investigate the 
fire according to his official duty and participate in such investiga- 
tion only so far as to enable him to determine whether such loss 
was an honest one, and, not being requested to inform insured as 
to his conclusion, simply stated that “you will hear from me”, his 
employment by insurer and his conduct did not amount to a waiver 
of a breach of such condition. 


[For other cases, see Insurance, Cent. Dig. §§ 1078-1082; Dec. Dig. § 
397. 


% Decision rendered, Feb. 1,1910. 176 Fed. Rep. 879. 











Fire.] Harrison vs. Philadelphia Contributionship, &c., 947 








HARRISON VS. PHILADELPHIA CONTRIBUTION- 
SHIP FOR THE INSURANCE OF HOUSES 
FROM LOSS BY FIRE. (No. 67.)* 

(United States Circuit Court of Appeals. Third Circuit.) 


MUTUAL COMPANIES—MEMBERS —RIGHT TO QUESTION 
VALIDITY OF PRE-EXISTING BY-LAWS. 

The holder of a policy of insurance containing a provision giving the 
company the right to cancel it on certain terms in accordance with 
the deed of settlement constituting the fundamental law of the 
company when it was issued cannot defeat such right on the 
ground that a prior amendment of the deed of settlement by which 
such provision was incorporated was ultra vires. 


[For other cases, see Insurance, Cent. Dig. § 69; Dec. Dig. § 55.] 
# Decision rendered, Feb. 12,1910. 176 Fed. Rep. 323. 
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AMERICAN CENT. INS. CO. VS. CHANCEY.* 
(Court of Civil Appeals of Texas.) 


FIRE INSURANCE—POLICY—CONSTRUCTION. 

A fire policy stipulated that it should be void if gasoline was kept, used, 
or allowed on the premises, which were used for a restaurant. 
Gasoline was kept on the premises for use in carrying on the busi- 
ness. Sometimes gasoline was delivered at the restaurant for use 
in it and in the business of insured in another building; but the 
quantity used in such other business was not kept in the restaurant, 
but was sent to such other building. Held, that the gasoline so 
sent out was not “kept, uséd, or allowed” on the premises insured. 


[For other cases, see Insurance, Dec. Dig. § 326.] 


FIRE INSURANCE—VALIDITY—KNOWLEDGE OF AGENT. 


Where an agent of insurer, procuring a fire policy stipulating that it 
should be void on insurer keeping, using or allowing gasoline on 
the premises, knew at the time of the issuance of the policy that 
gasoline was kept on the premises for the needs of the restaurant 
conducted thereon, the keeping on the premises of gasoline for 
such needs did not render the policy void, but its issuance carried 
with it the consent of insurer that the building might be used as 
it was being used at the time of the issuance of the policy. 


[For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.] 


FIRE INSURANCE—VALIDITY—KNOWLEDGE OF AGENT. 

Where a fire policy provided that it should be void where the hazard 
as to the subject of insurance was increased by any means within 
the knowledge or control of insured, and the hazard came from the 
presence or the keeping of gasoline on the premises, elsewhere pro- 
vided against in the policy, and insurer impliedly waived the latter 
condition, it could not insist that the increased hazard was not also 
waived. 

[For other cases, see Insurance, Dec. Dig. § 388.] 


an ya rendered, Feb. 28, 1910. On motion for rehearing, March 24, 1910. 127 S. W. 
ep. a 
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On Rehearing. 


FIRE INSURANCE — KNOWLEDGE OF AGENT—QUESTION 
FOR JURY. 

Whether an agent of an insurer, procuring a policy stipulating that it 
should be void on insured keeping, using, or allowing gasoline on 
the premises, knew that gasoline was kept and used on the prem- 
ises for the needs of the business carried on so as to operate as a 
waiver of the condition of the policy, held, under the evidence, for 
the jury. ; 

{For other cases, see Insurance, Dec. Dig. $ 668.] 


a SOQ 


KEATING VS. PATRONS’ MUTUAL FIRE INS. CO. OF 
MICHIGAN.* 
(Supreme Court of Michigan.) 


ACTIONS ON POLICIES--PLEADING—AMENDMENT. 


Defendant insurance company issued a policy to plaintiff, and subse- 
quently the amount insured was increased. The second policy was 
destroyed, and defendant’s general agent, in response to a letter 
from plaintiff asking the date of the policy, gave September 11th 
as the date when his insurance was increased, and in an action for 
a loss under the policy that date was alleged as the date of the 
policy. Held, that it was not error to permit an amendment of the 
declaration changing the date to September 18th; that being the 
real date of the issuance of the second policy. 

{For other cases, see Insurance, Cent. Dig. §$§ 1587, 1613; Dec. Dig. § 
643. | 


ACTIONS ON POLICIES—PLEADING—SUFFICIENCY. 

In an action on a policy of insurance, the declaration averred that on 
the 1st day of May, 1907, defendant issued its policy of $2,400, and 
subsequently, on the 11th of September, 1908, the amount was in- 
creased to $2,500, apportioned $600 on dwellings, $600 on farms, 
$300 on contents of dwelling, $500 on contents of farm and $500 on 
live stock; that, by reason of the certificate being destroyed, the 
number thereof was unknown to plaintiff; that the policy or cer- 
tificate as renewed was dated September 11, 1908. Defendant 
pleaded the general issue. Held, that the declaration was sufficient 
to appraise defendant fully as to the nature of plaintiff's claims. 

{For other cases, see Insurance, Cent. Dig. $§ 1575-1580, 1584-1586, 1592, 
1598; Dec. Dig. § 629.] 


ACTIONS ON POLICIES—LAPSE OF POLICY—QUESTION 
FOR JURY. 

In an action on a policy, in which the question whether plaintiff’s policy 

¢ had lapsed depended on whether he had failed to pay his dues in 
an organization associated with defendant insurance company, evi- 
dence to show that a third person had agreed with the secretary of 
such organization to pay plaintiff's dues and to. show that such 
agreement has been accepted by the secretary and acted upon by 
such officer held sufficient to take to the jury the question as to the 
real intent of such third person and the officers and secretary of 
such organization in making such agreement. 


[For other cases, see Insurance, Cent. Dig. § 1742: Dec. Dig. § 668.] 
*% Decision rendered, April 1, 1910. 125 N. W. Rep. 713. 
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ROWLAND VS. HOME INS. CO. OF NEW YORK.* 
(Supreme Court of Kansas.) 


PROVISIONS OF POLICY—STIPULATION AGAINST IN- 
CUMBRANCES. 

A policy of fire insurance containing a provision which reads, “It is 
stipulated and agreed if the property, or any part thereof shall here- 
after become mortgaged or incumbered * * * without written 
consent hereon, then this policy shall be null and void”, will not be 
rendered invalid by a mortgage upon the insured premises unless 
it is a valid and subsisting lien upon the property. 

[For other cases, see Insurance, Cent. Dig. §§ 829-839; Dec. Dig. § 330.] 


“INCUMBRANCE”—PROVISIONS OF POLICY. 

In such a case, where the insured executed a mortgage for the. purpose 
of securing a promissory note payable more than a year after date, 
for rent expected to become due under a lease where the term does 
not commence for five months in the future, and the insured prop- 
erty is destroyed by fire before the commencement of the term 
under the lease, such mortgage will not be an incumbrance within 
such provision of the policy. 

[For other cases, see Insurance, Cent. Dig. §§ 829-839; Dec. Dig. § 330.] 

|For other definitions, see Words and Phrases, vol. 4, pp. 3519-3527.] 


*% Decision rendered, April 9,1910. 108 Pac. Rep. 118. Syllabus by the Court. 
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T. & C. INS. CO. ET AL. VS. FOUKE ET AL.* 
(Supreme Court of Arkansas.) 


OPINION EVIDENCE—EXAMINATION OF WITNESS. 


On the issue of whether one burning off with a blow lamp paint from 
a house negligently set fire to the house, it being difficult, if not 
almost impossible, to present the manner in which the lamp should 
be manipulated, as it had to be done with quick movements, witness 
having given all the details of the manner in which he used the 
lamp and did the work, and these facts being presented to the jury 
so that it understood that his inference was based on these facts 
that they were to pass on, it was not error to allow him to testify 
that the lamp was used carefully. 


[For other cases, see Evidence, Dec. Dig. § 501.] 


OPINIONS OF EXPERTS. 


As witness, who in burning. .off with a blow lamp paint.from a house 
was claimed to have negligently set fire to the house, was, in testi- 
fying to the manner of using the lamp and doing the work, giving 
evidence in regard to a matter that required the aid of an ex- 
perience outside of that possessed by the jury to fully understand 
it, the testimony relating to a character of work not universally 
understood and to the manipulation and working of a mechanical 
contrivance that is not generally known, and he being possessed of 
special skill and expertness in regard to the matter, his inference 
and conclusion relative thereto, that the lamp was used carefully, 
was admissible as that of an expert. 


[For other cases, see Evidence, Cent. Dig. § 2316; Dec. Dgg. § 512.] 
127 S. W. Rep. 461. 























* Decision rendered, March 28, 1910. 
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HARTFORD FIRE INS. CO. VS. CHENAULT.* 
(Court of Appeals of Kentucky.) 


FIRE INSURANCE—INCREASE OF HAZARD. 


Where a policy insures a farm barn without limitations on its use, the 
company cannot defeat recovery for loss by asserting that the stor- 
ing of tobacco therein was an increased hazard under a stipulation 
making the policy void if the risk was made more hazardous, since 
the storing of tobacco was one of the uses for which barns are 
ordinarily used. 

{For + cases, see Insurance, Cent. Dig. §§ 751-758; Dec. Dig. § 
319 


ris — —CHANGE OF OCCUPANT — INCREASED 

A 

Under a clause of a policy prohibiting change of occupant wikion with- 
out increase of hazard, the storing of tobacco in the barn insured 
by one other than the owner cannot defeat recovery. 


{For other cases, see Insurance, Cent. Dig. § 760; Dec. Dig. § 322.] 


% Decision rendered, April 14, 1910. 1268. W. Rep. 1098. 
s 


SCRUGGS & ECHOLS VS. AMERICAN CENT. INS. CO. 
OF ST. LOUIS. (No. 1,906.)* 
(United States Circuit Court of Appeals, Fifth Circuit.) 


ACTIONS ON POLICIES—EQUITY JURISDICTION. 


Where each of several policies of insurance on the same property con- 
tains a clause providing that ‘‘this company shall not be liable under 
this policy for a greater proportion of any loss on the described 
property * * * than the amount hereby insured shall bear to the 
whole insurance, whether valid or not”, they are independent con- 
tracts, the liability of one company not being affected by that of any 
other, and afford no ground for a resort to equity for an account- 
ing, or to enforce contribution, or for the granting of an injunction 
at the suit of one insurer restraining the prosecution of actions at 
law against the others. 


[For other cases, see Insurance, Dec. Dig. § 608.] 
% Decision rendered, Feb. 22,1910. 176 Fed. Rep. 224. 





4 


Acc. | Pacific Mut. Life Ins. Co. vs. Van Fleet. 951 


ACCIDENT. 
SUPREME COURT OF COLORADO. 


‘ 
PACIFIC MUT. LIFE INS. CO. oF CALIFORNIA 


v8. 
VAN FLEET.* 
FALSE WARRANTY—WAIVER—KNOWLEDGE BY AGENT. 


A policy of insurance provided that if a warranty or answer was false 
the policy was void, and also provided that no alteration or waiver 
of the conditions of the policy was valid unless made in writing in 
tHe company’s office, and signed by the secretary, and that no 
notice to or knowledge of the agent of anything not written in 
the application was to be held ta affect the waiver or estoppel. 
Held, that where an insurance agent, in response to information 
imparted by an insured and from facts within his own knowledge, 
filled in the blanks of the printed form of the application, and 
knowingly falsely stated therein that insured had never received 
compensation for injuries or sickness, his knowledge was charge- 
able to the insurance company and estopped it to declare the policy 
void because of mistake or fraud of the agent. 


{For other cases, see Insurance, Cent. Dig. §§ 999-1015; Dec. Dig. § 
379.] 


FALSE WARRANTY—WAIVER— KNOWLEDGE OF NOTICE 
TO COMPANY. 


Where an application for insurance contained a false answer as to 
whether insured had ever received compensation for injuries or sick- 
ness, inserted by its own agent and imperfect and incomplete on 
its face, and the company received the application and the premium 
money and issued the policy, it could not avoid it on the ground of 
the inaccuracy or incompleteness of the answer. 

[For - cases, see Insurance, Cent. Dig. §§ 999-1015; Dec. Dig. § 
379. 


RISK OR CAUSE OF LOSS—CHANGE OF OCCUPATION. 


An insurance policy provided that if insured be injured or killed while 
following any occupation, or in any exposure or performing acts 
parallel in hazard to the characteristic acts of any occupation classed 
by the company as more hazardous than specified in the applica- 
tion for the policy, recovery therefor should be at the rates fixed 
for such more hazardous occupation. Held, that a change of occupa- 
tion to defeat the policy must be a permanent change, or a tem- 
porary change in all substantial respects a change of occupation, 
and was not defeated by the performance of some individual acts 
of a more hazardous nature, and recovery might be had for death 
ensuing from a balloon ascension by one insured as a railroad 
brakeman. 


[For other cases, see Insurance, Cent. Dig. § 879; Dec. Dig. §$ 339.] 


En Banc. Appeal from District Court, City and County of 
Denver; Frank T. Johnson, Judge. 

Action by Lulu E. Van Fleet against the Pacific Mutual Life 
TMGMAMATN Wink 
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Insurance Company of California. From a judgment for plain- 
tiff defendant appeals. Modified and affirmed. 


BICKSLER, BENNETT & NYE and GEORGE D. TALBOT, /or 
Appellant. 
PuiLo B. Toties and Tuomas D. Conary, for Appellee. 


CAMPBELL, J. 

This is an action to recover on a policy of accident insurance. 
Plaintiff, the beneficiary and widow of the insured, who met his 
death as the result of an accident, had judgment, and defendant 
appealed. 

More than two years after the cause was at issue in this 
court, and after it was noted for oral argument, appellee filed a 
motion to strike from the files the bill of exceptions, ruling up 
which was reserved until final hearing. The principal ground 

\of the motion is that there was no proper showing that the bill 
contained all of the evidence produced at the trial. This motion 
is not tenable jor two reasons: In the briefs of counsel for 
both parties the bill of exceptions is treated as complete in this 
respect. The motion comes too late, and the defect, if any, is 
waived by appellee. Reynolds vs. Campling, 21 Colo. &6, 39 
Pac. 1092; Ritchey vs. People, 28 Colo, 314, 47 Pac. 272, 384. 
Besides, as shown in the supplemental abstract of record, which 
appellant filed by leave of court, there is a recital in the bill it- 
self that “the above and foregoing is all the evidence offered, 
given, or received on the trial of the * * * cause’. Counsel 
for appellee are mistaken in their contention that this recital 
must appear in the certificate signed by the judge. Defendant 
complains that one of plaintiff's counsel, in his address to the 
jury, went outside of the record and used language calculated 
to inflame and prejudice the minds of the jury against defend- 
ant. We cannot consider this objection. The bill of exceptions 
does not show that such language was emploved, or that any 
ruling was made upon defendant’s objection to it. 

The latter observation leads to the assignment that while 
plaintiff's counsel was addressing the jury the trial judge was 
out of the courtroom, where he could neither see nor hear what 
occurred there, or be seen of heard by its occupants. Defend- 
ant says that it was due to such absence that.no ruling was had 
upon its objection to the improper remarks of counsel. .There 
is no. showing in the bill of exceptions that the judge was ab- 
sent. Counsel’s mere statement to that effect, or that such ab- 
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sence is made the basis of an assignment of error is not suffi- 
cient proof thereof. 

Some objections to the court’s ruling upon the evidence were 
made that improper testimony was received, and proper testi- 
mony offered by defendant excluded. We do not believe that 
any prejudice could have been done defendant in these rulings. 
The one urged with the most apparent earnestness is that the 
court permitted plaintiff to produce evidence which tended to 
show an offer of compromise by defendant of her claim. There 
was some testiinony that might have such tendency, but it also 
bore directly upon defendant’s knowledge of the alleged false 
warranty in the insured’s application, and was responsive to 
other issues. 

The objection that the court in the presence of the jury, im- 
properly commented upon the evidence in ruling upon defend- 
ant’s motion for a nonsuit, is wholly without merit. Defendant 
challenged the sufficiency of the proof, and the court, in passing 
upon that contention, was entirely within its province in stating 
its reasons for submitting the evidence to the jury for their 
finding. If counsel wished an order excluding the jury from the 
courtroom during the announcement by the court of its opinion 
on the motion, it should have asked for it, and, in the absence 
of such request, cannot be heard now to complain that the 
court's comments on the evidence were harmful. 

Defendant alleges that, to its prejudice, it was a surprise that 
plaintiff on rebuttal produced a witness who testified with ref- 
erence to what occurred at the time the soliciting agent wrote 
out the application for the insured, which was contrary to what 
the soliciting agent himself, in a deposition taken by plaintiff, 
had testified. A party who calls a witness may not directly 
impeach him, yet he is not precluded from producing other 
witnesses whose testimony is contradictory. The order of 
proof is largely in the discretion of the trial court, and since de- 
fendant did not, at the time the testimony was being given, 
allege surprise, or ask for a continuance to meet the unexpected 
evidence he is not entitled to a new trial in order to produce it. 

The abstract of the record does not show that defendant ob- 
jected to the refusal of the court to give the instructions 
tendered by it. And the objections which defendant made to 
the instruction which the court gave are not in accordance with 
our practice. The abstract indicates that five instructions were 


given. It does not show that any objection whatever was made 
VoL. XXXIX.—61. 
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thereto further than a notation that defendant’s counsel excepted. 
to the giving of these five instructions and each of them. It ap-. 
pears that each of these instructions contains some one or more 
correct legal propositions. The exception taken, therefore, 
cannot be now considered. ‘This failure, however, to conform 
to our practice, is not important, since defendant, by the two 
principal defenses interposed in the answer, on which there was 
evidence, is in position to be heard upon the vital legal ques- 
tions in the case, and to these now we address ourselves. 

The first defense is a breach of warranty; the second, a harm- 
ful change of occupation by the insured. Defendant’s agent, 
who had power to solicit insurance, and to prepare and trans- 
mit applications therefor, in response to information imparted 
by the insured and from facts within his own knowledge, filled 
in the blanks of the printed form of application for insurance 
furnished by defendant, and sent it to his principal. It is said 
this application which the insured expressly warranted to be 
true in all its statements, was false. In response to.a printed 
question in the application, answer 18 of the insured is: “I have 
never received or been refused compensation for accidental in- 
juries or sickness, except as herein stated.” Whereas, the proof 
is that the insured previously had been insured in a mutual 
benefit association, had been injured, and received compensa- 
tion for the injury. Defendant’s contention is that, under the 
express provision of the policy, of which the application, by ref- 
erence, was made a part, this warranty or answer being false, 
the policy is void, and no recovery can be had. It is true that the 
policy contains this provision, and also another that “no altera- 
tion or waiver of the conditions or provisions of any policy is 
valid unless made in writing.at the company’s home office, and 
signed by the secretary or assistant secretary, and that no 
notice to or knowledge of any agent or any other person of any- 
thing not written in this application is to be held to effect a 
waiver or estoppel upon the company or affect any provision of 
any policy”. The defendant’s position is that, with such provi- 
sions present, the law is, as it says was so declared in New York 
Life Ins. Co. vs. Fletcher, 117 U. S. 519, 6 Sup. Ct. 837, 29 L. 
Ed. 934, and Sun Fire Office vs. Wich, 6 Colo. App. 103, 39 
Pac. 587, upon which reliance is had here, this policy is void at 
the election of the insurer. The Fletcher Case is cited with ap- 
proval by our Court of Appeals in the Wich Case. The facts 
of these cases may be, in one or two important particulars, dis- 
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tinguished from the facts of the case at bar. But whatever may 
be said of their doctrine, we do not think ‘they are controlling 
under the facts of this case, and we cannot apply their doctrine. 
Defendant’s soliciting agent was instrusted with blank applica- 
tions for insurance and approached the insured to take out a 
policy. He took it upon himself, which perhaps he was not 
required to do, to fill in the application. He himself, then, and 
long before, was informed by the insured, and knew that the lat- 
ter had previously been insured and had received compensation 
for an injury, notwithstanding which, the agent, in answer to 
question 18, wrote in the application the false answer already 
quoted. 

Some of the authorities hold that a question in an application 
as to whether the applicant has his life insured in, or has re- 
ceived compensation for an injury from, any other company, 
does not include insurance in mutual benefit associations, and 
that a failure to disclose such insurance is not a misrepresenta- 
tion. Penn Mutual Life Ins. Co. vs. Mechanics’, etc., Trust 
Co., 72 Fed. 418, 19 C. C. A. 286, 38 L. R. A. 33, 70. And it 
may be that both the insured and the agent had this distinction 
in mind at the time the answer was written. Upon such distinc- 
tion, however, we do not base our decision that the company 
is now estopped to declare the policy void. Assuming, for the 
present purpose, that it is equivalent to an answer that no com- 
pensation had ever been received for an injury sustained, it 
would seem that decisions of the Supreme Court of the United 
States of later date than the Fletcher Case, and certainly our 
own decisions, make the soliciting agent the representative of 
the insurer when he makes out the application himself, and his 
knowledge the knowledge of the defendant, and estop the com- 
pany to declare the policy void because of the mistake or fraud 
of its agent. 

In German Insurance Co. vs. Hayden, 21 Colo. 127, 40 Pac. 
453, 52 Am. St. Rep. 206, the application for the insurance, as 
here, was in writing and signed by the assured. There, as here, 
it was expressly agreed by the applicant that the statements 
therein “shall be the sole basis of the contract between the com- 
pany and the insured”, and the answers to all the questions in 
the application were warranted to be true. In answer to the 
question, “What is your title?” The answer was, “Good”. The 
policy contained a stipulation that if the ingured’s ownership 
was less than'a fee, unless such smaller estate w4s stated in 
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writing, the policy should be void. The fact was that the appli- 
cant’s title was not good, and it was also true that her answer 
as to an incumbrance upon the property was false. Bearing 
upon this question, the court, however, said that since it was 
clear that this part of the application was filled out by an agent 
of defendant company, and that the agent was .at the time cor- 
rectly informed as to the amount of the incumbrance, and that 
the error in the application occurred as the result of his negli- 
gence and through no fault of the assured though the latter 
signed the application, the fact that the insured had made the 
true statement to the agent at the time, but that the latter, 
without the assured’s knowledge, had written down a false an- 
swer in the printed form, would estop the company to take ad- 
vantage of the falsity of the answer. That would seem to gov- 
ern this case, and State Ins. Co. vs. Taylor, 14 Colo. 499, 24 
Pac. 333, 20 Am. St. Rep. 281, is cited in support. 

In the Taylor Case the facts were that the application which 
was forwarded by the agent was held to be the act of the in- 
surer, for which it alone was responsible, and that the insurer 
is estopped to set up any false statements so made and con- 
tained in the application, to defeat a recovery. In National M. 
F. Ins. Co. vs. Duncan, 44 Colo. 472, at page 486, 98 Pac. 634, 
at page 640, 20 L. R. A. (N. S.) 340, the court, in speaking of 
a false statement in an application for insurance concerning 
title, said that, as it appeared the agent of the company had full 
knowledge thereof, “having issued the policy with such knowl- 
edge, the condition therein avoiding the policy if the title. to the 
property insured was not as represented, was waived”. 

In American Ins, Co. vs. Donlon, 16 Colo. App. 416, 66 Pac. 
249, the court expressly decided that an insurance company 
waived the condition in the policy requiring ownership in fee 
of the land upon which an insured building was situate—though 
the applicant for the insurance had answered that his title was 
good, when the fact was that it was not good—because there 
was sufficient evidence to go to the jury that the insured in- 
formed the agent of the condition of his true title before the 
policy. was written, , 

Strauss vs. Phenix Ins. Co., 9 Colo. App. 386, 48 Pac. 822, is 
to the same effect; the court saying that it was no defense for 
an insurance company to show that another policy was out- 
standing, notwithstanding the condition contained in-the con- 
tract of insurance that the policy was to be void in case the 





Acc. } Pacific Mut. Life Ins. Co. vs. Van Fleet. 957 


party had, or should procure, other insurance, when, as matter 
of fact, prior to the issuance of the policy, the agent, and there- 
fore the company, was fully advised as to the existence of other 
outstanding insurance. 

In State Ins. Co. vs. Du Bois, T Colo. App. 214, 44 Pac. 756, 
in an opinion by Judge Reed, who wrote the opinion in the 
Wich Case, supra, it was said: “A statement in an application 
for insurance * * * that the title was in the applicant and 
by warranty deed, when in truth it was in him and another by 
will, is not available as a defense to an action on the policy, 
where it appears that the applicant disclosed all the facts to the 
soliciting agent of the company, by whom the misstatement 
was written” in the policy, though the same was signed by the 
applicant. 

In Continental Ins. Co. vs. Chamberlain, 182 U. S. 304, 10 
Sup. Ct. 87, 33 L. Ed. 341—which, if inconsistent with the doc- 
trine announced in the Fletcher Case, supra, would, as the later 
pronouncement, be controlling—the court, by Mr. Justice Har- 
lan, said that the soliciting agent was the agent of the com- 
pany, and if he filled out an application, which he was not bound 
to do, or made representations or gave advice as to the char- 
acter of the answers to be given by the applicant, his acts were 
the acts of the insurer, and the latter could not void the policy 
for a breach of the alleged warranties or representations therein 
contained. It is true that the court based its decision, in part at 
least, upon a statute of the state of Iowa, in the light of which 
the contract of insurance was construed, declaring a soliciting 
agent to be the agent of the insurer in making out and trans- 
mitting applications. Nevertheless, the reasoning of the court, 
upon general principles, as we believe, would make such an 
agent the representative of the insurer to the extent that his 
acts, in filling in the blanks, would be binding on his company. 
Ins. Co: vs. Wilkinson, “13 Wall. 222, 235, 236, 20 L. Ed. 617. 
But it is said that a still later case (Northern Assur. Co. vs. 
Grand View Building Ass’n, 183 U. S. 308, 22 Sup. Ct. 133, 46 
I,. Ed. 213), in effect overrules the Chamberlain Case, and re- 
instates the doctrine of the Fletcher Case. It would serve no 
useful purpose to attempt an analysis of these various opinions, 
and it is enough to say that the Supreme Court itself did not 
assume therein to refer to, or overrule, the Chamberlain Case, 
and we cannot presume that such was its intention, particularly 
as, at the same term, in McMaster vs. New York Life Ins. Co., 
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183 U. S. 25, 22 Sup. Ct. 10, 46 L. Ed. 64, the Chamberlain 
Case is referred to with approval. In a recent case (Sternaman 
vs. Metropolitan Life Ins. Co., 170 N. Y. 18, 62 N. E. 763, 57 
L. R. A. 318, 88 Am. St. Rep. 625) the doctrine of the Cham- 
berlain Case is followed, and the Fletcher Case, if inconsistent, 
disregarded, although the Northern Assurance Co. Case had 
then been handed down and was before the court. The United 
States Circuit Court of Appeals of the Second Circuit, in Car- 
rollton Furniture Co. vs. American Credit Indemnity Co., 124 
Fed. 25, 59 C. C. A. 545, in commenting on all three of these 
federal cases, followed the doctrine of the Chamberlain Case, 
apparently considering it as authority, on general principles of 
law, for holding a soliciting agent as the representative of the 
insurer, and distinguished it both from the Fletcher and the 
Northern Assurance Co. Cases. 

The facts of the present case being so nearly like those in the 
Chamberlain and the Wilkinson Cases, supra, and the doctrine 
which we have applied here being in harmony with our own 
previous decisions, we do not hesitate to say, as applicable to 
the facts of the case at bar, that, since the assured correctly an- 
swered question 18, and the soliciting agent had knowledge that 
the applicant had received compensation for an injury, but did 
not put down the answer as given, but wrote a different one, 
even though the assured signed the application and is presumed 
to have read it, the wrong, if any committed, was that of the 
authorized agent of the insurer, and so the wrong of the in- 
surer itself, and the latter cannot be heard to insist upon its 
right to declare void the policy on the ground of the alleged 
breach of warranty. 

From another point of view, also, this alleged improper an- 
swer cannot be allowed to defeat the policy. In what we have 
already said we have assumed, with defendant, that this answer 
is equivalent to a statement by the assured that he had never 
received compensation from an insurance company for an in- 
jury. The alleged false answer on its face is imperfect and in- 
complete. It suggests that compensation might have been re- 
ceived. The defendant received the application with this in- 
complete and imperfect answer in it, took the applicant’s pre- 
miunmi money, and issued the policy. Had it been dissatisfied 
with this answer, it should have withheld the policy until a more 
perfect and complete one had been given. Such being the case, 
it seems to be the general rule that the insurer cannot avoid the 
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policy on the ground of any inaccuracy or incompleteness of 
‘such an-answer. 2 Bacon, Benefit Societies & Life Insurance, 
§ 427; 1 Bacon, § 204 et seq. Manhattan Ins. Co. vs. Willis & 
Bro. et al., 60 Fed. 236, 8. C. C. A. 594; Phoenix Life Ins. Co. 
vs. Raddin, 120 U. S. 188, 7 Sup. Ct. 500, 30 L. Ed. 644, where 
Mr. Justice Gray, in an elaborate opinion, collects the authori- 
ties and comments upon them, and sums up by saying: “* * * 
Where upon the face of the application a question appears to be 
not answered at all, or to be imperfectly answered, and the 
insurers issue a policy without further inquiry, they waive the 
want or imperfection in the answer, and, render the omission 
to answer more fully immaterial.”. Triple Link Ass’n vs. Froebe, 
90 Ill, App. 299. 

The defense that defendant changed his occupation, and 
thereby, under the provisions of the policy, violated his con- 
tract is pleaded, not as a bar to the action, but only in diminu- 
tion of the amount of the recovery. Defendant, in response to 
‘an appropriate question, answered that his occupation was 
railroad brakeman. The fact is that he was killed while making 
an ascension in a balloon. Defendant asserts that in so doing 
he was following the occupation of aeronaut, which, under the 
‘classification made by the company’s rate book, was a more 
hazardous one than that of a railroad brakeman. The - policy 
contains this provision: “Should the insured be injured or 
killed while following any occupation or in any exposure or 
performing any acts parallel in hazard to the characteristic acts 
‘of any occupation classed by the company as more hazardous 
‘than is specified in the application -for this policy, the principal 
sum and weekly indemnity shall be for such amount as the pre- 
miums paid will purchase at the rates fixed for such more haz- 
-ardous occupation.” It is upon this provision that defendant’s 
‘contention rests, and counsel say that, if any recovery at all can 
‘be had, it should be on the basis of the insured’s pursuing the 
occupation of an aeronaut, which, according to its classification, 
would entitle plaintiff to recover, if anything, a sum not in ex- 
cess of $333.33. Clauses like the one quoted have been before 
tthe courts for consideration, and, so far as we are advised, the 
uniform holding is, where, as here, the only classification made 
-by the insurance company is of occupations and not of parti- 
cular acts or exposures, a change of occupation, such as will 
defeat the policy, must be a permanent change, or a temporary 
change which, 1n all substantial respects, for the time being is 
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a change of occupation and that the policy is not defeated by 
the performance of some individual act, or indulging or en- 
gaging in some particular exposure, which is of a more haz- 
ardous nature than that attending the fixed occupation given 
by the insured upon which the insurance was effected. In 
Union Mutual Accident Ass’n vs. Frohard, 134 Ill. 228, 25 N. E. 
642, 10 L. R. A. 888, 23 Am. St. Rep. 664, where the by-law 
was substantially the same as here, the ruling of the court was 
as we have stated. Other cases to the same effect are Holiday 
vs. A. M. A. Ass’n, 103. Iowa, 178, 72 N. W. 448, 64 Am. St. 
Rep. 170; N. A. L. & A. Ins. Co. vs. Burroughs, 69 Pa. 43, 8 
Am. Rep. 212; Hall vs. A. M. A. Ass’n, 86 Wis. 518, 57 N. W. 
366; Comstock vs. F. A. Ass’n, 116 Wis. 382, 93 N. W. 22; 
Pac. M. L. Ins. Co. vs. Snowden, 58 Fed. 342, 7 C. C. A. 264. 

There was no evidence that the deceased, after the policy was 
issued, made an ascension in a balloon more than the one time, 
when he was fatally injured, or that he received compensation 
for that. The defendant’s soliciting agent knew at the time the 
application was made that the assured had theretofore engaged 
in this amusement and would likely so indulge himself in the 
future, and was told by the assured that he wished a policy that 
would protect him in case he was injured in so doing, and the 
agent, who produced his rate book, told him that occasional 
ascensions in a balloon by way of amusement or pleasure would 
not avoid the policy, and that he was justified, under the rate 
book, in classifying the risk as that of a railroad brakeman, and 
that it was only in case the insured should permanently change 
his occupation to that of an aeronaut that the policy would be 
avoided. It may be that, under the doctrine announced by 
some cases, where, as here, the soliciting agent is authorized 
by his company in taking such applications to classify the risk, 
his construction of the contents of the company’s rate book, as 
to the character of the risk in question, is binding upon his 
company; but we do not have to go to that extent in this case, 
for, under the authorities cited, there was no such change in 
the occupation by insured as to avoid the policy. 

In this connection it is proper to consider another objection 
of defendant'that the court erred in denying its motion for a 
new trial based upon newly discovered evidence. The accom- 
panying affidavits state that after the trial defendant discovered 
witnesses who, if sworn and produced, would testify that the 
insured had repeatedly, after the policy was issued, made bal- 
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loon ascensions for hire, and that in so doing he intended per- 
manently to change his occupation. The showing made is in- 
sufficient to justify the granting of a new trial, and the court did 
not commit error in its ruling. The record shows that defendant 
produced evidence as to one ascension in a balloon by the in- 
sured at the fair grounds in Grand Junction, this state, after the 
policy was written, and, by diligent inquiry, might then have 
ascertained, as well as after the trial was finished, that com- 
pensation was paid therefor, and that other ascensions were 
made. Proper diligence to secure this evidence before the trial 
was not established by the affidavits, and in other respects not 
necessary to mention, the showing was insufficient. 

The court allowed to plaintiff $500 as attorney’s fees under 
the authority of section 1, c. 54, of the Laws of 1901, p. 127, 
which provides: “Any foreign life or accident insurance com- 
pany that contests any claim for insurance, and has judgment 
rendered against it shall be taxed with all costs, including an 
attorney’s fee for the attorney for the successful party such fees 
to be fixed by the court before whom the case was tried.” De- 
fendant assigns this award as error upon the ground that the 
statute is unconstitutional. In Davidson vs. Jennings, 27 Colo. 
187, 60 Pac. 354, 48 L. R. A. 340, 83 Am. St. Rep. 49, a like pro- 
vision in our mechanic’s lien act was held to be unconstitutional, 
being in contravention of section 6 of our Bill of Rights, since 
it discriminates in favor of a plaintiff against a defendant; the 
latter not being entitled thereunder to a like privilege in case 
he succeeds in defeating the action. This decision was ap- 
proved in Campbell vs. Los Angeles Gold Mine Company, 28 
Colo. 256, 64 Pac. 194, and again in Antlers Park Co. vs. Cun- 
ningham, 29 Colo. 284, 68 Pac. 226. A like decision was also 
made by our Court of Appeals in several cases. Los Angeles 
Gold Mine Co. vs. Campbell, 18 Colo. App. 1, 56 Pac. 246; 
Burleigh Bldg. Co. et al. vs. Merchant Brick & Bldg. Co., 13 
Colo. App. 455-466, 59 Pac, 88; Perkins vs. Boyd, 16 Colo. 
App. 266-270, 65 Pac. 350. Plaintiff cites, in support of the 
validity of this statute, some cases from Texas, which were ap- 
proved by the Supreme Court of the United States, holding a 
similar statute valid. These decisions in the federal court are 
not controlling with us. The federal courts merely accept the 
meaning of the state statute, as interpreted by the state court, 
and follow the decisions of the latter as to whether it violates 
the state Constitution. Plaintiff, however, cites the case of the 
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the American Smelting Co. vs. Colorado ex rel. Lindsley, 34 
Colo. 240, 82 Pac. 581, as a case which, in principle, upholds 
this law. If it have that effect, it was overruled. by the Supreme 
Court of the United States in 204 U. S. 108, 27 Sup. Ct. 198, 51 
L. Ed. 393. This latter decision would clearly make this law 
invalid, in that it discriminates against a foreign life or accident 
insurance company and in favor of a domestic corporation of 
the same class. It would be clearly unconstitutional for that 
reason, and it also falls within the inhibition. of section 6 of the 
Bill of. Rights, as decided in the Davidson and other cases, 
supra. This error, in taxing attorney’s fees as part of the costs, 
is not sufficient to cause a reversal of the judgment. Five hun- 
dred dollars will have to be deducted from the amount.as ren- 
dered. 

A careful examination of the record showing that no preju- 
dicial error, other than the one just mentioned, was committed 
by the trial court, its judgment, with the modification indicated, 
will be affirmed, and the cause remanded to the District Court, 
with instructions to vacate its former judgment and render an- 
other judgment in favor of plaintiff, as of the same date, and in 
a sum $500 less than that one. 

Modified, and, as modified, affirmed, and cause remanded. All 
the Justices concurring. 


Note by the Editor of the Insurance Law Journal. 


It would appear that the real ground of defense in this case was 
not that the insured had changed his occupation, but that he was in- 
jured in an “exposure or performing acts parallel in hazard to the 
characteristic acts of any occupation classed by the company as more 
hazardous” within the exception of the policy. The court was un- 
questionably right in holding that the mere making of a single ascen- 
sion in a balloon did not constitute an occupation; but it was of the 
nature of an exposure parallel in hazard to an occupation classed as 
more hazardous according to the correct construction .of the excepting 
clause. The language of that clause relates to two classes of cases. In 
the first class exemption from liability is claimed against those follow- 
ing a more hazardous occupation, and in the second against those who, 
while they may not be engaged in the occupation, were in any exposure 
or performing acts parallel to the characteristic acts of such occupation. 
These two classes are grammatically distinct, and the evident meaning 
of the exception was to cover cases like this, where it could not be 
claimed that the risk was a part of a hazardous occupation, but where 
it involved dangers similar to those which were involved in such occupa- 
tion. By ascending in the balloon the insured exposed himself to the 
dangers of an aeronaut. The authority given the agent to classify the 
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risk and its exercise before the contract was made, whereby the insured 
was misled, would seem to be the true ground for holding the company 
liable. 


INDUSTRIAL MUT. INDEMNITY CO. VS. HAWKINS.* 


(Supreme Court of Arkansas.) 


POLICY—CONSTRUCTION. 

An insurance policy should be construed most strongly against the in- 
surer, and such construction adopted as will not defeat a recovery 
if it is susceptible of a meaning which will permit one. 

[For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146.] 


ACCIDENT POLICY—“DISABILITY PREVENTING INSURED 
FROM PROSECUTING ANY AND EVERY KIND OF BUSI- 
NESS”—“PROSECUTION”. 

Where a policy provided for indemnity in case insured by reason of 
injury should be immediately and wholly disabled and prevented 
from prosecuting any and every kind of business for a period of not 
less than a week, the word “prosecution” indicated that the parties 
intended that the insured in order to recover benefits, should be 
wholly disabled from doing that business which he had the ability 
to prosecute, and hence the term “disabled from prosecuting any 
and every kind of business” did not mean that insured, who was a 
day laborer and able to do only manual work, could not recover 
because he was not so disabled as to be prevented from performing 
mental activities if he had the requisite education, and he was 
therefore wholly disabled within the policy when he was incapaci- 
tated from performing manual labor. 


[For other cases, see Insurance, Cent. Dig. § 1310;. Dec. Dig. § 524.] 
[For other definitions, see Words and Phrases, vol. 6, pp. 5736-5739; 
vol. 8, p. 7770.] 


% Decision rendered, April 4, 1910. 127 S. W. Rep. 457. 





HEILIG VS. AATNA LIFE INS. CO.* 


(Supreme Seiait of North Carolina.) 


LIMITING TIME TO SUE. 


Stipulations in policies of insurance limiting the time in which action to 
recover the loss covered by the policies can be begun are valid. 


[For other cases, see Insurance, Cent. Dig. § 1545; Dec. Dig. § 622.] 


ACCIDENT POLICY—TIME TO SUE. 


Under Revisal 1905, § 4809, providing that no insurance company shaH 
limit the time in which suit shall be brought on a policy to less than 


*% Decision rendered, April 20,1910. 67S. E. Rep. 927. 
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one year, a stipulation in an accident policy that no legal proceed- 
ing shall be brought to recover any sum hereby insured within 
ninety days after receipts of proof, nor at all unless commenced 
within one year after date of alleged accident, will be construed to 
give an assured twelve months after his right of action accrued, 
which would be a year after time for filing proof of loss, plus ninety 
days. 
{For other cases, see Insurance, Cent. Dig. § 1546; Dec. Dig. § 622.] 


ACTION ON POLICY—TIME TO SUE—PROVISIONS OF 
POLICY—EFFECT OF INFANCY. 


Under an accident policy stipulating that an action must be brought 
within a year after the right of action accrued infancy does not stop 
limitations, since, by suing on the contract, the infant affirms it, 
and therefore is bound by its terms. 


[For other cases, see Insurance, Dec. Dig. § 622.] 


———_ oe @____—_- 


CAMDEN & ATLANTIC TELEPHONE CO. VS. UNITED 
STATES CASUALTY CO.* 


(Supreme Court of Pennsylvania.) 


INDEMNITY INSURANCE—“IMMEDIATE DOING OF THE 
WORK OF CONTRUCTION”. 


A policy indemnified a telephone company against damages to any 
person not employed by the assured from the operation of the 
telephone plant. It was stipulated that the policy should not cover 
loss from liability for injuries suffered otherwise than during “the 
immediate doing of the work of constructian”. The telephone com- 
pany while putting up a line trimmed a tree on the land of a third 
person. The owner refused to permit the trimming of the remain- 
ing trees unless the tree already cut was trimmed as he desired. 
While the employees of the telephone company were trimming the 
tree a person not employed by the company was accidentally killed, 
and the telephone company was compelled to pay for his death. 
Held, that the accident happened during “the immediate doing of 
the work of construction”, and the indemnity company was liable. 


[For other cases, see Insurance, Dec. Dig. § 435.] 





* Decision rendered, Feb. 21, 1910. 75 Atl. Rep. 1077. 


—-—-----— eg —__-—-— 


HOME MIXTURE GUANO CO. VS. OCEAN ACCIDENT 
& GUARANTEE CORP., LTD., OF 
LONDON, ENGLAND.* 

(United States Circuit Court, N. D. Georgia.) 
EMPLOYER’S INDEMNITY POLIC Y—CONSTRUCTION — 


“CONSTRUCTION, DEMOLITION, OR EXTRAORDINARY 
REPAIRS’”—‘ORDINARY REPAIRS”. 


A large part of plaintiff's factory having been destroyed, it was en- 
gaged in rebuilding the same, and, in connection therewith, was 


% Decision rendered, Feb. 18, 1910. 176 Fed. Rep. 600. 
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rebuilding an acid chamber, required to be lined with lead. In the 
course of this work, one of plaintiff's employees, while engaged in 
unrolling the lead, fell from a scaffold and received injuries for 
which he recovered damages from plaintiff. Held, that such work 
was not “ordinary repairs’, but ‘construction, demolition, or ex- 
traordinary repairs”, within the exception of an employer’s liability 
policy excepting injuries to persons occurring in the construction, 
demolition, or in making extraordinary repairs to structures, build- 
ings, or plants. 

[For other cases, see Insurance, Dec. Dig. § 435.] 

[For — definitions, see Words and Phrases, vol. 6. p. 5049; vol. 8, p. 
7740. 


INDEMNITY POLICY—CONSTRUCTION. 


An employer’s liability policy, and the exceptions therein contained, 
must be construed most strongly against the insurer. 


[For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146.] 


RIDERS—PRIOR ACCIDENTS. 


That the insurer placed a rider on plaintiff’s liability policy providing 
that the policy should not cover any operations in connection with 
the relining, repairing, or constructing of acid vaults, except on 
written notification to and written acceptance thereof by the in- 
surer, did not warrant a conclusion that the parties construed the 
policy to cover a prior accident to one of plaintiff's employees 
while engaged in relining an acid chamber in the course of ex- 
traordinary repairs expressly excepted from the policy. 

[For other cases, see Insurance, Dec. Dig. § 154]. 


—_——_—— - eq -——_ —_ 


FRANK UNNEWEHR CO. VS. STANDARD LIFE & AC- 
CIDENT INS. CO. (No. 1,964.)* 
(United States Circuit Court of Appeals, Sixth Circuit.) 


INDEMNITY POLICY—EMPLOYMENT OF CHILDREN — IL- 
LEGAL ACTS. 
Plaintiff employed a child under sixteen years of age as off-bearer from 


a circular veneer saw in a mill. The saw was 68 inches in diameter, 
weighing about 1,000 pounds, and extended about 45 inches above 
the floor. When once started, the method adopted for stopping it 
after releasing the power was to jam a piece or scantling between 
the edge of the floor and the saw disk. It was no part of the child's 
duty to start or stop the saw, his duty being to stand some distance 
away from it and carry off the boards of veneer as they were sawed 
off. On several occasions, however, he voluntarily attempted to 
stop the saw, and was directed by adult coemployees not to do so, 
that he would get hurt, and on the occasion of his injury he at- 
tempted to stop the saw in this way, and one of his arms was caught 
in the teeth and injured. Held, that the child was employed in a 
position whereby his life or limb was endangered in violation oi 
Rev. St. Ohio, § 6986-1, and hence a master, after being cast in an 
action for damages sustained by the child, could not recover over 
against an indemnity insurance company on a policy exempting the 
company from liability for injuries suffered by any person caploved 
in violation of law as to age. 


[For other cases, see Insurance, Dec. Dig. § 437.] 
% Decision rendered, Jan. 5, 1910. 176 Fed. Rep. 16. 
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NATIONAL, LIFE & ACCIDENT INS. CO. VS. LOKEY.* 
(Supreme Court of Alabama.) 


FORM OF ACTION—LIFE INSURANCE—NATURE OF POLICY 

A policy insuring against death resulting directly from bodily injuries 
caused by external, violent, and accidental means, independent of 
all other causes, though in a sense a life policy, is not the kind of 
policy contemplated in form 12, contained in Code, § 5283, provid- 
ing the form of an action on a life insurance policy. 


[For other cases, see Insurance, Cent. Dig. § 1517; Dec. Dig. § 608.] 


ACCIDENT INSURANCE—CONSTRUCTION OF -POLICY— 
—** LIABILITY-—-INJURY FROM INVOLUNTARY 

A provision in an accident policy exempting the company from liability 
ior fatal injury from exposure to risk or known danger did not 
relieve it of liability for injury from danger to which insured was 
involuntarily exposed. 


[For other cases, see Insurance, Cent. Dig. § 1180; Dec. Dig. § 461.] 


CONSTRUCTION OF POLICY. 
Every insurance policy, if doubtful, is construed in favor of insured. 
[For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146.] 


ACCIDENT INSURANCE—COMPANY’S LIABILITY—‘OBVI- 
OUS DANGER”. 

Stepping from a moving train, irrespective of the speed at which it was 
moving, is not, as a matter of law, an “obvious danger”, within an 
accident insurance company’s policy relieving the company from 
liability for death resulting from exposure to an obvious risk. 

[For other cases, see Insurance, Cent. Dig. § 1745; Dec. Dig. § 668,] 

[For other definitions, see Words and Phrases, vol. 6. p. 4896.] 


ACCIDENT INSURANCE—FORFEITURE OF POLICY—VIOLA- 
TION. OF ORDINANCE. 

Insured’s death did not result while violating an ordinance prohibiting 
persons “to catch hold of, or swing upon the cars of a railroad 
company, while such car is in motion”, where death occurred from 
her attempting to swing herself from a car while in motion. 


[For other cases, see Insurance, Cent. Dig. § 1182; Dec. Dig. § 462.] 
ACTION ON POLICY—GROUNDS OF DEMURRER—PARTIAL 
DEFENSE. 


Pleas in a count on an accident insurance policy alleging certain facts 
as a full defense to the action, when the policy provided that the 
existence of such facts should only reduce the amount recoverable, 
were demurrable. 


[For other cases, see Insurance, Cent. Dig. § 1630; Dec. Dig. § 642.] 
AC ac . INSURANCE — ACTIONS—ADMISSION OF EVI- 


In an action on an accident policy, a receipt showing payment of the 
original premium was neither irrelevant, incompetent, nor imma- 
terial, showing that the policy had been put into effect, though it 
was cumulative evidence of that fact after the policy had been in- 
troduced. without objection. 


{For other cases, see Insurance, Dec. Dig. § 6541%.] 
Fe estonia nema an InN Uilaecieiieeanneeoeameamaaeiet aes aenaseatmeiiiiiaiicas cities 
% Decision rendered, Jan. 13,1910. Rehearing denied, Feb. 26,1910. 52 Sonth. Rep. 45. 
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\ 
ACCIDENT INSURANCE —ACTIONS—ADMISSION OF EVI- 
DENCE. 


In an action on an accident insurance policy, testimony that defendant’s 
agent executed a renewal receipt was admissible as tending to show 
a contract of insurance between the company and the person 
claimed to have been insured. 


er" cases, see Insurance, Cent. Dig. §§ 1673-1675; Dec. Dig. 8 


CONTRACT—RENEWAL—MODIFICATION OF RENEWAL. 


While the mere renewal of an insurance policy does not change its 
terms, but continues he rights of the parties under the original 
policy, — parties may change the terms of the contract upon a 
renewal, 


[For other cases, see Insurance, Cent. Dig. § 281; Dec. Dig. § 145.] 


AUTHORITY OF AGENTS—MODIFICATION OF CONTRACT. 

Where an insurance agent had authority to issue receipts for renewal 
premiums for the company, which receipts were on a printed form 
furnished by it, such agent had authority to modify the contract in 
the renewal receipt. 


[For other cases, see Insurance, Cent. Dig. § 281; Dec. Dig. § 145.] 
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HEALTH—SURET Y—BURGLARY—MARINE—MISCELLANEOUS. 
SUPREME COURT OF NEW YORK. 


ROSENTHAL et AL., Plaintiff, 
v8. 


AMERICAN BONDING CO. oF 
BALTIMORE, Defendant. 


“BURGLARY INSURANCE—VISIBLE MARKS OR SIGNS.” 


The clause, “The company shall not be liable unless there are visible 
marks upon the premises of actual force and violence used in mak- 
ing entry into said premises or exit therefrom”, held not binding. 


HENDRICK, J. 

Defendant, by its policy of insurance, agreed to indemnify 
plaintiffs “for direct loss by burglary of any of its merchandise 
* * * occasioned by its felonious abstraction irom the * * 
premises * * * by any, person or persons who have made 
forcible and violent entrance upon the premises, or exit there- 
from, of which force and violence there shall be visible evi- 
dence”. The policy further provides, under the heading “Spe- 
cial Agreements”, as follows: ‘The company shall not be liable 
(a) unless there are visible marks upon the premises of the 
actual force and violence used in making entry into said prem- 
ises or exit therefrom.” The facts in the main are undisputed. 
On the morning of July 27, 1907, the store of the plaintiffs was 
opened by two of their employees at about 7:30 o’clock, to make 
ready for business. The door to the loft was opened with a key. 
A short time thereafter, on the same day, one Kennedy, a for- 
mer employee of the plaintiffs in company with his brother, 
entered the loit by the same door, which was closed, they turn- 
ing the knob and opening it. Then with a pistol they threat- 
ened and assaulted Goldsmith, one of the clerks, bound and 
gagged him and robbed the store of silks to the value of $1,050, 
and left the premises in the same manner as they entered. The 
burglars were afterward arrested and convicted, but the goods 
were never recovered. There can be no doubt that the goods 
were “feloniously abstracted” by a “forcible and violent en- 
trance upon the premises” and that a burglary was committed 
within the meaning of section 400 of the Penal Law. Where 
the door of the house is tightly closed without being either 
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bolted, locked or fastened, it is burglary to open it and enter 
the house with the purpose of stealing (People vs. Tickner, 6 
Hun, 657). There now remains but one question, whether or 
not the provision of the policy that the company shall not be 
liable, unless there are visible mark upon the premises of the 
actual force and violence used in making entry into said prem- 
ises or exit threfrom, controls or limits the language of the 
policy so as to prevent a recovery under the circumstances here- 
in set forth. When a policy is written by the insurer and it had 
its choice of language in stating the contract, it must be held 
to the rule, common in construing all contracts, that the terms 
thereof are to be construed strictly against the person whose 
language is used in expressing it (Schumacher vs. Great East- 
ern C. & I. Co., 197 N. Y., 58). While no case has been called 
to my attention which is precisely like this, the courts have had 
occasion to construe policies of insurance, classed as accident Hy 
policies, where the words “visible evidence” and “visible marks 
or signs” have been used (Root vs. London Guarantee & Acci- 
dent Co., 92 A. D., 578; aff'd 180 N. Y., 527; Menneiley vs. 
Employers’ Liability Assur. Co., 148 N. Y., 596; Mutual Acci- 
dent Ass'n vs. Barry, 131 U. S., 100). It cannot be disputed 
that the policy was issued with a design to insure the plaintiffs 
against loss by burglary. While it is true that there were no 
visible marks left by the entry and exit through the door of the 
premises, where it is plain that a burglary occurred and it is a 
fair deduction from the circumstances and facts that a loss hap- 
pened as the direct result of such burglary, the policy should 
be construed to hold the defendant liable where a closed door 
is opened to effect an entrance, even though no visible marks 
were left. I think this case is within the doctrine Jaid down in 
the cases cited, and the motion to set aside must be denied. 


Vor, XXXIX.—62, 
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SUPREME COURT OF GEORGIA. 


UNITED STATES FIDELITY & , 
GUARANTY CO. 


vs. 


SEXTON.* 


AGENTS—NATURE OF AGENCY. 


Where a contract between an insurance company and its agents pro- 
vided that the agents were to have a specified commission upon 
premiums collected, and were to forward accounts of all business 
transacted not later than the 8th of each month, covering all the 
previous months’ statements, and to remit balances as shown within 
seventy-five days thereafter, but did not permit the agents to use 
any of the premiums belonging to the insurance company for any 
purpose, the relation between the company and the agents was not 
simply that of debtor and creditor for the premiums collected be- 
longing to the company. 


[For other cases, see Insurance, Cent. Dig. § 107; Dec. Dig. § 83.] 


Error from Superior Court, Fulton County. J. T. Pendleton, 
Judge. 

Action by A. C. Sexton, receiver of the Atlanta & Birming- 
ham Fire Insurance Company, against the United States Fidel- 
ity & Guaranty Company. Judgment for plaintiff, and defend- 
ant brings error. Affirmed. , 

The defendant in error, as receiver of the Atlanta & Birming- 
ham Fire Insurance Company (hereinafter called the insurance 
company), brought suit against the plaintiff in error (hereinafter 
called the surety company) on a bond signed by it on October 
20, 1905, as surety of Watson, Taylor & Sperry, who had on 
August 18, 1905, been appointed general agents of the insur- 
ance company at San Francisco, Cal. The petition alleged that 
the surety company executed its bond “to make good and reim- 
burse said insurance company to the extent of $5,000 subject 
to certain terms and conditions, as will fully appear from a copy 
of said bond or indemnity contract”, a copy of which was at- 
tached to the petition. The petition further alleged that the 
insurance company sustained a pecuniary loss of moneys 
amounting to $5,000, which loss was occasioned by the larceny 
or embezzlement of the agents in connection with the duties “of 
office and position in the service of the insurance company”, 
and that the insurance company has performed “all and singular 
 # Decision rendered, Feb, 18,1910, 678. E. Rep. 649. Syllabus by the Court. 
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the conditions and obligations to be performed by it as set 
forth in said bond”. 

The bond on which the suit was brought recited that “Ken- 
neth Watson, Churchill Taylor, and George B. Sperry, doing 
business as Watson, Taylor & Sperry, hereinafter called the 
employee, has been appointed to the position of general agents 
for Pacific Coast territory in the service” of the insurance com- 
pany, and has been “required to furnish a bond for his honesty 
in the performance of his duties in said position”. The bond 
had in it the following provisions: “It is hereby agreed and de- 
clared that subject to the provisions and conditions herein con- 
tained, which shall be conditions precedent to the right on the 
part of the employer to recover under this bond, the company 
shall, at the expiration of three months next after proof of a 
loss as hereinafter mentioned has been given to the company, 
make good and reimburse to the employer to the extent 
of the sum of five thousand dollars, and no further, all 
and any pecuniary loss sustained by the employer, of 
moneys, securities. or other personal property, belonging 
to the employer, in the possession or custody of the 
employee, or for the possession of which he is_ re- 
sponsible, directly occasioned by larceny or embezzlement on 
the part of the employee, in connection with the duties of the of- 
fice or position in the service of the employer, * * * this 
bond being intended only to cover such dishonest acts of the 
employee, “in connection with the position in the service of the 
employer hereinbefore referred to, as amount to larceny or 
embezzlement. * * * It being the true intent and meaning 
of this bond that the company shall be responsible only as 
aforesaid, for moneys, securities, or property diverted from the 
employer through larceny or embezzlement on the part of the 
employee within the period specified in this bond. * * * 
Provided, further, that should the employee become guilty of 
an offense covered by this bond, the employer will immediately, 
on being requested by the surety to do so, lay information be- 
fore a proper officer, covering the facts, and verify the same as 
required by law,.and furnish the company every aid and assist- 
ance, not pecuniary, capable of being rendered by the employer 
his or its agents and servants, which will aid in bringing the 
employee promptly to justice.” 

To an amendment to the petition the insurance company at- 
tached a copy of the agreement between it and its agents. The 
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place of execution does not appear, but it is recited that the 
agreement was entered into between the insurance company, 
“party of the first part and Watson, Taylor & Sperry, of San 
Francisco, Cal., party of the second part”. It was further re- 
cited: “The party of the first part hereby appoints and consti- 
tutes Watson, Taylor & Sperry general agents for the states 
and territories now under the jurisdiction of the board of fire 
underwriters of the Pacific Coast, upon the following terms.” 
The contract further provided that the agents were to have as 
commissions 374 per cent “upon new premiums upon risks cov- 
ering property located within the territory under their jurisdic- 
tion”, and a “contingent commission of 5 per cent upon the 
net profits on the business in their territory, to be computed 
and paid” as specified in the agreement. The contract further 
provided that the agents were to conduct the business as the 
insurance company might instruct, and “to forward accounts of 
all business transacted not later than the 8th of each month cov- 
ering the previous month’s statement, and to remit balances as 
shown within seventy-five days thereafter”. To the petition 
special and general demurrers were filed, and to the order of 
the court overruling the same the defendant excepted. 


SmirH, Hammonp & Smits, for Plaintiff in Error. 
‘ANDERSON, FELDER, ROUNTREE & Wiison, for Defendant 
in Error. 


HoupEN, J. (after stating the facts as above). : 

The following allegations appear in the original petition: 
“That during the continuance of said bond the insurance com- 
pany sustained a pecuniary loss of money belonging to it (said 
insurance company) in the possession and custody of: said 
agents (Watson, Taylor & Sperry) and for the possession of 
which said agents were and are responsible, directly occasioned 
by the larceny or embezzlement on the part of the said agent 
in connection with the duties of office and position in the service 
of the insurance company, as the same was stated in writing 
by said insurance company to the said surety company and dis- 
covered during the continuance of said bond. That the said 
insurance company, on the discovery of said embezzlement, did . 
immediately give notice thereof to the surety company. * * * 
That, although frequently requested so to do, both the said 
agents and the said surety company have failed and refused to 
pay the claim of said insurance company against the said agents, 
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or any part thereof, and the said surety company has failed and 
refused to pay the said insurance company, or to your petitioner, 
the sum of five thousand dollars ($5,000) named in said bond, 
or any part thereof.” In an amendment to the petition the fol- 
lowing allegations appear: “During the months of December, 
1905, and January, February, and March, 1906, said agents col- 
lected insurance premiums for and on behalf of the said Atlanta 
& Birmingham Fire Insurance Company at divers and sundry 
times, aggregating more than $5,000, all of which insurance pre- 
miums they failed to remit to said insurance company, and em- 
bezzled, with the exceptions of $242.99, the aggregate sum em- 
bezzled being, as above stated, more than $5,000.” It was fur- 
ther alleged that in other specified months during the years 
1905 and 1906 the agents collected in cash premiums for and on 
behalf of the insurance company, amounting in the aggregate 
to a named sum, “which amount they did fail to remit, and em- 
bezzled”. After the amendment was filed, the surety company 
renewed its demurrer, except on specified grounds thereof. 
After this amendment was filed, the surety company demurred 
on the grounds: “The allegations thereof that the sums therein 
stated were embezzled expresses a conclusion of the pleader. 
What acts were committed constituting embezzlement, as 
charged in said quotation, are not set forth therein or elsewhere 
in said petition, and this defendant cannot join issue thereon.” 
Another ground of the demurrer was as follows: “What acts 
were committed constituting the larceny or embezzlement re- 
ferred to in said paragraph are not set forth therein or else- 
where in said petition, and the allegation in said paragraph that 
larceny or embezzlement was committed is a conclusion of the 
plaintiff, unsupported by any allegation of fact.” This demurrer 
refers to a paragraph of the petition wherein the plaintiff al- 
leged that it “sustained a pecuniary loss of money” belonging 
to it, “in the possession and custody of said agents (Watson, 
Taylor & Sperry), and for the possession of which said agents 
were and are responsible, directly occasioned by the larceny or 
embezzlement on the part of the said agents in connection with 
the duties of office and position in the service of the insurance 
company”. The allegations of the petition, properly construed, 
tnean that Watson, Taylor & Sperry, acting as ‘agents of the 
insurance company, collected for and on-its behalf premiums 
belonging to it, and, after so collecting and refusing to pay them 
to the insurance company on. its request or. demand, embezzled 
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them. ‘The definition of the word “embezzle”, according to 
Webster’s International Dictionary, is as follows: “To appro- 
priate fraudulently to one’s own use, as property intrusted to 
one’s care; to apply to one’s private use by a breach of trust, 
as, to embezzle money held in trust.” ‘When the plaintiff alleged 
that after collecting certain amounts of premiums belonging to 
the insurance company its agents, on its request, failed to pay it 
the premiums, but embezzled the same, it was the same thing 
as alleging that the agents, after making such collections, and 
refusing to pay them to the company on its demand, fraudu- 
lently appropriated them to their own use by a breach of trust. 
Taking into consideration all of the allegations of the petition, 
we do not think there was any merit in this ground of the spe- 
cial demurrer. 


Another ground of the demurrer was that “a partnership can- 
not commit larceny or embezzlement”. The plaintiff in error 
insists that, under the allegations of the petition, it could not 
be liable in damages unless the loss to the plaintiff was occa- 
sioned by Watson, Taylor & Sperry as a partnership commit- 
ting embezzlement; and, as a partnership cannot commit em- 
bezzlement, no liability could rest on the insurance company. 
There is no merit in this ground of the demurrer. The bond 
recited that Kenneth Watson, Churchill Taylor, and George B. 
Sperry, doing business as Watson, Taylor & Sperry, had been 
appointed to the position of general agents of the insurance 
company, and the bond was executed by the principals named, 
both individually and in the partnership name. ‘The parties thus 
appointed agents were individual principals, against the dishon- 
est acts of either or all of whom, amounting to a breach of the 
bond, the surety company undertook to indemnify the insurance 
company. 

The surety company further demurred to the petition, “be- 
cause it is not alleged which member or members of said firm 
committed larceny or embezzlement of the funds or securities 
of the said Atlanta & Birmingham Fire Insurance Company, 
nor what amount of money or securities formed the subject of 
such larceny or embezzlement by each”. We do not think there 
is any merit in this ground of the demurrer, for the reason that 
the petition alleged that all three of the agents collected and 
embezzled the entire amount specified in the amendment to the 
petition. The court properly overruled such of the special de- 





Misc.] United States Fidelity & Guar. Co. vs. Sexton. 978 


murrers as sought to require a more specific statement of the 
alleged items of loss. 

The plaintiff in error contends that its general demurrer 
should have been sustained, for the reason that the collection of 
insurance premiums by the agents of the insurance company 
merely created the relation of debtor and creditor between 
them, and no use of the money by the agents for their own 
benefit could amount to dishonest acts amounting to larceny or 
embezzlement. We cannot agree with this contention. It is 
true that the contract between the insurance company and its 
agents provided that they were to have a specified commission 
upon premiums collected, and were to forward accounts of all 
business transacted not later than the 8th of each month cover- 
ing all of the previous month’s statements, and to remit balances 
as shown within seventy-five days thereafter; but there is noth- 
ing in the contract which permits the agents to use any of the 
premiums belonging to the insurance company for any purpose 
whatever, and we do not think that simply the relation of 
debtor and creditor existed between the agents and the insur- 
ance company for the premiums collected belonging to the 
latter, 

Upon the subject generally of the liability of a surety com- 
pany on bond containing provisions the same as and similar to 
those in the bond sued upon in the present case. See Frost on 
the Law of Guaranty Insurance (2d Ed.) § 43. 

Judgment affirmed. All the Justices concur. 
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SHEARD VS. UNITED STATES FIDELITY & GUAR- 
ANTY CO.* 


(Supreme Court of Washington.) 


CONTRACT AS TO PERIOD. 


The parties to an indemnity bond may fix a period of limitations for 
suing thereon different from that provided by statute, which if rea- 
sonable and there is no reasonable excuse for delay in the com- 
mencement of the action, is binding upon the parties. 


[For other cases, see Limitation of Actions, Cent. Dig. §§ 59-61;- Dec. 
Dig. § 14.] 


CONTRACT AS TO PERIOD OF LIMITATIONS—REASON- 
ABLENESS. 


To determine whether the limitation of time to sue in an indemnity 
bond given by a contractor is reasonable, the bond, the contract, 
and the facts of the particular case must be considered, and where 
a guaranty company gave a bond to indemnify the plaintiff from 
any pecuniary loss from the contractor’s breach of a contract to 
furnish material and labor and erect a house for him, and provid- 
ing that no suit could be instituted thereon later than February 22, 
1906, the limitation was unreasonable where the contract was not 
completed until June, 1906, the liens were not filed against the 
property until after February 22, 1906, and the judgments in actions 
thereon not rendered until June, 1908, since the obligation of the 
guaranty company was to indemnify against pecuniary loss, which 
occurred only when the liens were established against the property, 
which was long after the time to sue fixed in the bond. 


[For other cases, see Indemnity, Cent. Dig. § 40; Dec. Dig. § 15.] 


ACCRUAL OF ACTION—DELAY IN SUING. 


Where by a bond, a guaranty company agreed to indemnify plaintiff 
for any pecuniary loss from the breach of a contract to furnish 
material and labor, and erect a house for plaintiff, a cause of action 
on the bond did not accrue until the damages by the breach of the 
contract were judicially determined and actually paid, and an action 
on the bond commenced two months after this occurred was not un- 
reasonably delayed. 


[For other cases, see Indemnity, Cent. Dig. § 40; Dec. Dig. § 15.] 


CONTRACTOR’S BOND—DAMAGES—ATTORNEY’S FEES. 


In an action on a bond whereby a guaranty company agreed to indem- 
nify plaintiff for any pecuniary loss from the breach of a contract 
to furnish material and labor and erect a house for plaintiff, where 
plaintiff’s pecuniary loss was by having to pay liens for miaterial 
furnished, plaintiff can recover only the attorney’s fees in a lien 
suit actually paid before suit was begun-on the bond. 


{For other cases, see Indemnity, Cent. Dig. § 17; Dec. Dig. § 9.] 


LIQUIDATED DAMAGES. 


Where the sum stipulated as damages for failure to complete a contract 
on a certain date is reasonable, and the determination of the ac- 
tual damages difficult or impossible, the sum agreed upon will be 
treated as liquidated damages. 

[For other cases, see Damages, Cent. Dig. § 164; Dec. Dig. § 79.] 


% Decision rendered, March 26,1910. 107 Pac. Rep. 1024. 
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CONTRACTOR’S BOND—ACTION—DAMAGES. 


Where a guaranty company, agreeing to indemnify plaintiff from loss 
from the failure of a contractor to perform his contract to erect a 
house for plaintiff, had the option to complete the contract on the 
default of the contractor, but failed to do so on notice of the 
default, it cannot complain of the damages for delay in completing 
the contract. 


[For other cases, see Indemnity, Cent. Dig. § 16; Dec. Dig. § 9.] 
CONTRACTOR’S BOND—ACTION—DAMAGES. 


In an action on a contractor's bond for damages for breach of the con- 
tract to erect a house, claims for work and material not in the con- 
tract cannot be recovered. 


[For other cases, see Indemnity, Cent. Dig. § 16; Dec. Dig. § 9.] 


VAUGHN VS. UNITED STATES TITLE GUARANTY & 
INDEMNITY CO.* 
(Supreme Court of New York, Appellate Division, First Department.) 


TITLE INSURANCE—ACTION ON POLICY— VALIDITY OF 
DEED—REPRESENTATIONS AND MISSTATEMENTS. 


In an action on a policy of title insurance, where plaintiff knew that 
there was at least doubt of the validity of his deed, the concealment 
of facts within his knowledge tending to show that the deed was 
not genuine was. as fraudulent as affirmative misstatements, and 
his conduct was equivalent to a representation that so far as he 
knew his deed was genuine; hence it was error to direct a verdict 
for plaintiff. 

[For other cases, see Insurance, Cent. Dig. § 552; Dec. Dig. § 259.] 


%* Decision rendered, April 8,1910. 122. N. Y. Sup. 393. 


EMINENT HOUSEHOLD OF COLUMBIAN WOODMEN 
VS. THORNTON ET AL,* 


(Supreme Court of Georgia.) 


INJUNCTION—CERTIFICATE OF INCORPORATION—CON- 
elaine ACTS OF INCORPORA- 
¥ ; 


Where an application to the Secretary of State, under the act of 1893 
(Acts 1893, p. 73) as amended, for a charter for a fraternal bene- 
ficiary order, in specifying the powers desired, recited powers to the 
incorporators to govern and control the corporations, and the Sec- 
retary of State issued a certificate of incorporation purporting to 


*% Decision rendered, March 28, 1910. Rehearing denied, April 27,1910. 67 S. E. Rep. 
849, Syllabus by the Court. 
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confer such powers, they are not to be treated as conferring charter 
power on the petitioners for incorporation to control the internal 
affairs ‘of the corporation after it has been organized. 


(a) The action of the members of the Eminent Council, as complained 


of in the cross petition, was authorized by the rules and regulations 
of the corporation. 


(b) It was erroneous to grant the injunction as prayed for in the cross 
petition, and also erroneous to refuse to enjoin the defendants. 


[For other cases, see Insurance, Dec. Dig. § 695; Injunction, Cent. Dig. 
$$ 136, 137; Dec. Dig. § 70. 


= OQ — — 


POULTRY PRODUCER®’ UNION V. WILLIAMS ET AL,.* 
(Supreme Court of Washington.) 


APPLICATION—WARRANTIES—REPRESENTATIONS. 


Whether the answers made by the applicant for a policy of indemnity 
or insurance are warranties Or mere representations depends on 
the character of the question and its answer, the opportunity of 
the insurer to guard against the representation in the light of its 
consequences, or whether it is material to the risk. 


[For other cases, see Insurance, Cent. Dig. § 560; Dec. Dig. § 265.] 


WARRANTIES—REPRESENTATIONS. 


A warranty in an application for a policy of indemnity or insurance must 
be strictly true, while a representation need only be substantially 
true. 


[For other cases, see Insurance, Cent. Dig. § 564; Dec. Dig. §§ 253, 
264.] 

INDEMNITY INSURANCE. 

A corporation which, before applying for a policy of indemnity insur- 
ance, was advised that the accounts of one, the faithful discharge of 
whose duties it desired to insure, did not balance, the cash de- 
posits exceeding the amount shown by the books, was charged 
with the duty of ascertaining the true condition of the books be- 
fore representing to insurer that they were correct. 

|For other cases, see Insurance, Cent. Dig. § 552; Dec. Dig. § 259.] 


INDEMNITY INSURANCE—WARRANTY. 


A representation by a corporation in an application for a policy of 
indemnity insurance that the books kept by the employee, whose 
fidelity it desired to insure, were examined and found to balance 
was a warranty of a material fact. 

[For other cases, see Insurance, Cent. Dig. § 565; Dec. Dig. § 264.] 


* Decision rendered, March 28,1910. 107 Pac. Rep. 1040. 








Whiting vs. Fidelity Mut. Life Ins. Assn. 


SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION. First DEPARTMENT. 


WHITING 
vs. 


FIDELITY MUT. LIFE INS. ASS’N | 
OF PHILADELPHIA, Pa.* ) 


SURRENDER OF POLICY-—-CASH BENEFIT—TERMINATION 
OF POLICY. 


A life policy providing that. insured should pay a stated sum for the 
mortality fund and a stated sum for an equation fund during the con- 
tinuance of the contract, and that, at the end of the probable life of 
insured, he could surrender the policy and receive a cash disability 
benefit, is not terminated at the end of the probable life of insured 
so as to authorize the company to charge new premiums, where 
insured does not exercise the option to surrender, especially in view 
of a provision that, if not surrendered at the end of insured’s prob- 
able life, its equitable share of the equation fund shall thereafter be 
confined to the insurance afforded under the policy. 


[For other cases, see Insurance, Dec. Dig. § 183.] 


SURRENDER OF POLICY — PROBABLE LIFE OF INSURED — 
INCREASE OF ANNUAL PREMIUMS. 


The scheme of insurance as outlined in the policy was to charge the 
insured so much for a mortality fund out of which death losses were 
to be paid, and so much for an equation fund, a surplus fund which 
could be used if there were a deficiency in the mortality fund due 
to the increasing age of,the member, and, if that became insuff- 
cient, an assessment was to be made on thirty days’ notice by the 
actuary on his determination that the amount of premiums in the 
policy were insufficient to cover the assured’s share of the increas- 
ing mortality cost due to advancing age and the amount of deficiency 
properly chargeable to the member. The policy also provided that, 
at the end of the estimated probable life of a member, he had the 
option to surrender the policy, and receive a cash disability benefit. 
Held that, where a member did not surrender a policy at his prob- 
able death, the company could not charge him a permanent increase 
in the annual premiums without the conditions contemplated by the 
policy existing, since the company had only power under those con- 
ditions to lawfully levy an assessment in order to replenish the 
equation fund. 


[For.other cases, see Insurance, Dec. Dig. § 183.] 
LIFE POLICY—CONDITIONS—POWER OF ACTUARY. 


Under such policy, an actuary has not power, to arbitrarily determine 
that there is a deficiency in the equation contrary to the fact, so 
as to authorize an assessment. 


[For other cases, see Insurance, Dec. Dig. § 192.] 
% Decision rendered, April 22,1910. 122 N. Y. Sup. 1014. 
Vou. XXXIX.—63. 
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CONDITIONS IN LIFE POLIC Y—DETERMINATION—AC- 
COUNTING. 

Where the evidence tends strongly to show that there has been no ac- 
tual deficiency in the equation fund, insured is entitled to a judicial 
accounting, whether or not the condition has arisen which under the 
terms of the policy would justify an increased charge on the insured 
for carrying the insurance. 


[For other cases, see Insurance, Dec. Dig. § 192.] 


Appeal from Special Term, New York County. 

Action by Robert M. Whiting against the Fidelity Mutual 
Life Insurance Association of Philadelphia, Pa. From a judg- 
ment for defendant, plaintiff appeals. Reversed, and new trial 
ordered. 

Opinion of the trial court,.by FrirzGERALD, J. 

The defendant is a foreign corporation organized under the 
laws of the state of Pennsylvania, and doing business in this 
state. Plaintiff is the holder of two policies of life insurance, 
which policies are precisely similar in all their legal aspects, and, 
for convenience sake, but one of these instruments will be con- 
sidered. Policy E-45322, for the sum of $2,500, was issued to 
the plaintiff Decmber 13, 1898, at which time he was 57 years 
of age. By its terms the assured agreed to annually pay $58.85 
to the mortality fund, $40.72 to the equation fund, and $10 to 
the expense fund, aggregating a total of $109.55. Among the 
conditions of the policy was a surrender clause in these words: 
“It is agreed that if this policy be legally surrendered on the 
16th day of July, in the year 1905, being the end of the probable 
life, said member shall receive as a cash disability benefit an 
equitable proportion of the equation fund (estimated accord- 
ing to the tabulated experience of thirty American offices to 
amount to $1,500), in which event the beneficiary hereunder shall 
have no claim whatever upon the said association, but, if not 
so surrendered, this equitable share of the equation fund shall 
thereafter be applied to the payment of the insurance afforded 
under this policy.” It is admitted that the gross annual sum of 
$109.55 was regularly paid by the assured from the inception of 
the agreement until July 16, 1905, the date recited in the policy as 
the end of probable life. A short time prior to this period, plain- 
tiff received a written communication from defendant in part as 
follows: “The end of your probable life, computed from age at 
entry, will occur on July 16, 1905, when, if the insurance be con- 
tinued in force, a readjustment of the premium is necessary. It 
is your privilege to surrender policy ,-45322 for $281.25 in cash, 
or continue for life at a special premium of $309.60.” 
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It appears that payments to the mortality and equation funds 
had been adjusted upon the tabulated experience of thirty 
American offices based upon age at entry, and it was provided 
that any saving within a period of five years from the date of 
the policy between the mortality assumed and the mortality ex- 
perienced, thereby creating a surplus in the mortality fund, 
should belong to the general fund and inure to the benefit of the 
member and be deducted from his future payments, and that any 
deficiency in the same fund due to the advancing age of the 
member should be made good out of the equation fund. The 
object of the equation fund was to cover the member’s share 
of increasing mortality cost due to advancing age, and the 
amount specified in the policy was estimated to be sufficient to 
accomplish this purpose during the period of probable life and 
create a surplus of $1,500 at the end of that period, and it was 
additionally provided that, if the amount specified should be 
found by the actuary to be insufficient, then and in that event 
the actuary should determine the amount of deficiency properly 
chargeable to the member, which amount, if not paid together 
with interest at the rate of 6 per cent per annum, was charge- 
able against the policy. Fixed, unchangeable premiums are not 
provided for by the policy, and it is clear that, reduced to a 
simple statement, the plaintiff by the terms of this written agree- 
ment bound himself, first, to pay the amount specified in the 
policy; and, second, that, in the event that such amount should 
be found by the actuary to be insufficient, then that the actuary 
should determine the amount of deficiency properly chargeable, 
and that within thirty days from the date of notice thereof the 
assured would pay such additional amount to the treasurer, or, 
in default of payment, such amount might be charged against 
the policy. A condition requiring increased premiums might 
have arisen at any time during the continuarice of the policy, 
and the existence of the condition and the amount of the in- 
creased premium were by express terms to be determined by 
the actuary. Pyima facie the determination of the actuary in 
these respects must be regarded as a compliance with the terms 
of the policy, because the duty of making it is cast upon him by 
the contract. Uhlman vs. New York Life Ins. Co., 109 N. Y. 
421,17 N. E. 363, 4 Am. St. Rep. 482. Plaintiff seeks to have 
read into the contract certain extracts from agents’ compendi- 
ums and other pamphlets, but, where neither fraud nor mutual 
mistake is established, the rights of the policyholder must be 
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determined by the written contract, into which all prior negotia- 
tions and agreements are merged. Langdon vs. New York Life 
Ins. Co., 116 App. Div. 558, 101 N. Y. Supp. 914. Statements 
and representations contained in pamphlets and compendiums 
neither vary the written policy nor cause them to be construed 
into a waiver of its conditions. Ruse vs. Mutual Benefit Life 
Ins. Co., 23 N. Y. 516; Fowler vs. Metropolitan Life Ins. Co.., 
116 N. Y. 389, 22 N. E. 576, 5 L. R. A. 805; Untermyer vs. Mu- 
tual Life Ins. Co. of New York, 128 App. Div. 615, 113 N. Y. 
Supp. 221. The publication and circulation of insurance adver- 
tisements containing highly colored supposed advantages to the 
beneficiary often, and, as is probable in the present instance, 
may mislead the policyholder info the belief that the policy he 
is receiving is a much more advantageous one than it in fact is, 
for the reason that the written instrument carefully excludes all 
possible liability except such as may arise from absolutely ascer- 
tained results. A legal construction of the written agreement 
requires a dismissal of the complaint, but the business methods 
of the defendant as disclosed by the record of this trial are cer- 
tainly not to be commended by the court.” 
Complaint dismissed without costs. 


Argued before Ingraham, P. J., and Laughlin, Clarke, Scott, 
and Miller, JJ. 


ALEXANDER S. Bacon, for Appellant. 


Wiii1AM B. Ex.ison, for Respondent. 
ScoTtT, J. 


As I read this record, the plaintiff is entitled to the aid of this 
court. There is no doubt that the relation between plaintiff and 
defendant is a contractual one, and that the policy expresses the 
contract. It needs no citation of authorities to maintain that 
proposition. The plaintiff holds two policies issued by defend- 
ant, which except as to the amount of premiums to be paid and 
the amount of insurance effected are identical. The larger one 
may be taken as the basis of discussion. It requires the plain- 
tiff to pay an annual premium of $58.88 for the mortality fund, 
$40.72 for the equation fund, and. $10 for the expense fund on 
or before the 25th day of January in every year, or, in lieu there- 
of, $29.03 on the 25th day of the months of January, April, July, 
and October in every year “during the continuance of this con- 
tract”. The term of the contract is clearly measured by the life 
of the assured, for it is only upon his death that the defendant 
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becomes obligated to pay the amount of the insurance. The 
defendant has either been itself confused, or has attempted to 
confuse the question by reason of a provision in the policy that 
on the 16th day of July, 1905, being the end of probable life, the 
assured may surrender the policy and receive a sum as a cash 
disability benefit. This date does not as defendant seems to as- 
sume mark the end of the contract, so that, if the insurance be 
continued, it will be under a new contract. There is extended 
to the assured merely an option which he may or may not avail 
himself of.. If he does not, the original contract remains in force, 
under which the assured continues to be bound to pay the pre- 
mium originally stipulated, unless a larger premium is or was 
fixed in the manner provided in the contract itself. 

That this is the clear intention of the policy is further con- 
firmed by the provisions contained therein that, if it be not sur- 
rendered at the date estimated at the end of probable life, “its 
equitable share of the equation fund shall threafter be applied 
to the payment of the insurance afforded under this policy”. 
When the plaintiff arrived at the date fixed by the contract as 
the end of probable life, he was informed that, if he desired to 
continue the policy in force, he would be obliged to pay an an- 
nual premium of $309.60 or $82.04 quarterly, being practically 
three times the amount of the premium provided for by his con- 
tract. The justification for demanding this increased premium 
is sought to be found in certain conditions attached to and made 
part of the policy. The mortality fund, which is the fund from 
which death losses are to be paid, is treated in condition No, 9, 
and it is provided that :— 

“Any deficiency in this fund due to the increasing age of the 
member, shall be made good out of the equation fund.” 

Condition No. 10 provides that :— 

“The member shall pay into the equation fund (which shall be 
deemed and regarded as a surplus of the association) an amount 
sufficient to cover his share of the increasing mortality, due to 
the cost of advancing age, and, if the amount specified in the 
body of this policy for.said purposes based on the tabulated ex- 
perience of life insurance companies shall be found by the, actu- 
ary to be-insufficient, * * * then * * * the actuary shall 
determine the amount of deficiency properly chargeable to the 
member, which amount the member shall pay to the treasurer of 
the association within thirty days from the date of notice there- 
of.” 
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The scheme of insurance outlined in the policy and its condi- 
tions is that the premium paid by the assured shall be appropri- 
ated from the beginning in fixed proportions to the mortality 
fund, the equation fund (representing surplus), and the expense 
fund. The mortality fund is to be used in paying losses, and, if 
found to be insufficient, is to be replenished from the equation 
fund (surplus), and, if the latter becomes insufficient, an assess- 
ment may be levied payable “within thirty days from the date 
of notice thereof”. This provision that payment of the sum 
found necessary to replenish the equation fund shall be paid in 
thirty days after notice is appropriate to an assessment, but fur- 
nishes no authority for and is inappropriate to a permanent in- 
crease in the annual premiums, and no other provision is to be 
found in any clause of the policy- or conditions which justifies 
an increase in the annual premium. It seems, therefore, that, 
while the defendant might under certain conditions lawfully levy 
an assessment in order to replenish the equation fund, it has 
reserved no right to permanently increase the annual premium. 

In my opinion, however, enough appears in the case to re- 
quire the court to call upon the defendant to justify any increased 
charge upon the plaintiff. The policy imposes upon the actuary 
the power and duty to do two things: First, to determine 
whether or not the amount specified in the body of the policy 
is insufficient to cover the assured’s share of the increasing mor- 
tality cost due to advancing age; second, to determine the 
amount of deficiency properly chargeable to the member. Un- 
til the actuary has determined that there is a deficiency (accord- 
ing to the standards specified in the policy), he is without power 
to fix the amount of deficiency. Although the policy leaves this 
determination in the first instance to the actuary, he is not au- 
thorized to make such determination arbitrarily, or contrary to 
the fact. Upon a somewhat similar question as to the powers of 
the officers of a life insurance company, the Court of Appeals 
said in Uhlman vs. N. Y. Life Ins. Co., 109 N. Y. 421, 17 N. E. 
363, 4 Am. St. Rep. 482 :— 

“We do not, however, accede to the claim of the defendant 
herein to its full extent as made in the brief submitted, which is 
that the apportionment, as made by the defendant, is absolutely 
and at all events conclusive upon the policyholders. We hold 
that, under the terms of this policy, the apportionment was to 
be equitably made, and, in the first instance, by the defendant’s 
officers or agents. But, inasmuch as the agreement is that the 
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apportionment shall be an equitable one, the question of what 
is an equitable one, all the facts and circumstances being known, 
may be one over which the courts have supervision. Prima facie 
the apportionment, as made by the defendant, should be re- 
garded as a compliance with the terms of the policy, or, in other 
words, should be regarded as an equitable apportionment. It 
should be thus regarded, because by the terms of the policy the 
duty of making it is cast upon the corporation, and it ought to 
be presumed that the defendant has performed its duty instead 
of presuming that it has failed to do so. But the question is still 
left: Has or has it not complied with its agreement to make an 
equitable apportionment? And the plaintiff and all others simi- 
larly situated have the right upon proper allegations of fact 
showing that the apportionment made by the defendant is not 
equitable or has been based upon erroneous principles to have a 
trial and make proof of such allegations, and, if proved, the court 
will declare the proper principles upon which the apportionment 
is to be made, so as to become an equitable apportionment.” 

The evidence in the present case tends very strongly to indi- 
cate that there was in fact no deficiency in the equation fund, 
or the plaintiff's share of it. On the contrary, there was a sur- 
plus to plaintiff’s credit of $338.50 and the actuary himself when 
asked the point blank question whether or not there was a de- 
ficiency in the equation fund declined to say that there was, 
‘although hg claimed that there was what he called a “contract 
deficiency ; that is, a deficiency in the share of certain members”, 
whatever that may mean. In short, as I read the evidence, the 
defendant has endeavored to permanently increase the plaintiff's 
annual premium without any authority whatever under the con- 
tract, and has professed to find a deficiency in his share in or 
contribution to the equation fund, when he has an actual sur- 
plus to his credit in it, and the fund itself shows no deficiency. 
The involved and cryptic explanations offered by the officers of 
the company do not in my opinion explain at all, and I think 
that a proper case is made out for a judicial accounting and de- 
termination whether or not the condition has arisen which, un- 
der the terms of the policy, would justify an increased charge 
upon the plaintiff for carrying the insurance. I am therefore 
in favor of a reversal of the judgment and a new trial. 

Ingraham, P. J., and Miller, J., concur. Laughlin and Clarke, 
JJ., dissent on the opinion of Mr. Justice Fitzgerald at Special 
Term. 
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Note by the Editor of the Insurance Law Journal. 


The scheme of these contracts is apparently based on what is known 
as the assessment plan of life insurance, in which deficiencies in the 
funds required to meet claims as they arise are made good by assess- 
ments on the policyholders. But the plan is modified in certain re- 
spects to make it more analogous to that of the ordinary level premium 
companies. There is first a definite fixed premium, to be supplemented 
as needed by assessments. The premium is divided among three speci- 
fied funds—the first analogous to the current cost of insurance, the sec- 
ond analogous to the reserve of the ordinary policy, and the third 
analogous to the usual loading for expenses. No provision is made tor 
increasing the premium rate, nor for changing the fund devoted to ex- 
penses. The two remaining funds, however, are so related that de- 
ficiencies or excesses in the one may be transferred from or to the other 
as in the case of ordinary companies. The conditions under which such 
transfers are to be made are to be determined by the actuary, as well 
as the amount of assessment to be levied in case of deficiency in the 
equation fund, which must either be paid for in cash or, as in case of a 
premium note, be charged against the policy. 

As found by the court, the plan for making good this deficiency is 
of the nature of an assessment. Each payment required is indefinite, 
both as to time and amount, and not a definite, periodic sum. Through 
this assessment feature the company escapes legal liability for obliga- 
tions not yet matured, technical insolvency is avoided and the equation 
fund constitutes a surplus. The policy is treated as having matured to an 
extent entitling its surrender and the return of his share of the equation 
fund to the insured at the end of the probable life period. This also is 
characteristic of the assessment principle. These features of the con- 
tract strongly suggest that its meaning, when obscure.. must be con- 
strued according to the recognized principles of assessmentism. <A 
fixed premium rate was the condition on which the insurance was made. 
Any payments in excess were of the nature of special assessments. 

Whether a surplus or deficiency in the funds existed, and its amount, 
would seem to depend on the construction of those terms by the actuary. 
No definite principle or rule for their determination is suggested. A 
fund abundantly adequate for a limited period might readily show a 
deficiency if the computation were extended to one that was longer. 
Here the apportionments were under the contract to be equitable. What 
would, under such conditions, constitute equity, must obviously present 
a very complex problem to a court in the absence of well recognized 
rules for determining the probable future liabilities such as exist in 
ordinary level premium insurance, or of any provision making the com- 
pany’s determination conclusive. 
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COURT OF APPEALS OF KENTUCKY. 


CITIZENS’ LIFE INS. CO. or KENTUCKY 
v8. 


McCLURE Et AL.* 


LIFE INSURANCE—DEFENSES—INCONTESTABILITY. 


In an action on a life policy which provided that, if the premiums are 
duly paid as required, the policy shall be incontestable after the first 
year, where the second premium had been paid by insured and the 
policy renewed, the company could not defend on the ground of false 
representations in the application that insured had never had con- 
sumption and as to his mother’s good health at the time, etc., as 
the policy became incontestable after renewal; Ky. St. § 2515 (Rus- 
sell’s St. 224), requiring actions to obtain relief from contracts pro- 
cured by fraud to be brought in five years, not rendering the provi- 
sion of the policy invalid and authorizing relief against the fraud, as 


statutes of limitation only apply to right of action and not to de- 
fenses, 


{For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.] 


LIFE INSURANCE — VALIDITY OF POLICIES—INCONTESTA- 
BILITY CLAUSE. 


A provision in a life policy making it incontestable after it has been re- 
newed beyond the first year if the premiums are duly paid is valid 
and not contrary to public policy. 


[For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.] 


Appeal from Circuit Court, Fleming County. 

“To be officially reported.” 

Action by William B. McClure and another against the Citi- 
zens’ Life Insurance Company of Kentucky. From a judgment 
for plaintiffs, defendant appeals. Affirmed. 


HELM Bruce and J. H. Powers, for Appellant. 
O. R. Bricut, for Appellees. 
SETTLE, J. 

On July 24, 1907, the appellant issued to Mathew B. McClure 
a policy insuring his life for $3,000, payable at death to his es- 
tate. The insured upon receiving the policy paid the first pre- 
mium, and thereafter with appellant’s consent assigned the 
policy to his father and brother, the appellees, William B. and 
Joseph C. McClure. The second premium on the policy be- 
came due July 24, 1908, and was then paid by the insured. In 
October of that year he died, and, appellant having refused to 
pay the policy, appellees, claiming to be the beneficiaries, 
" ¥ Decision rendered, April 29,1910. 1278.W.Rep.749.... 
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brought this action to compel its payment. The answer and 
counterclaim of appellant charged that the policy had been 
fraudulently obtained by the insured, and for that reason im- 
posed no liability upon it, and should be adjudged void, the 
fraud consisting in his having falsely represented in his applica- 
tion for the insurance, in answering certain questions contained 
therein, that he had never had consumption and had not con- 
sulted any physician since 1902; whereas, in fact he did have 
consumption and had been treated for it, and informed by his 
physician that he had it within the year he made his application ; 
that he further falsely represented in his application that his 
mother was then in good health, when in fact she was then dying 
of consumption, and did die with that disease only two days 
after the application was made; that he likewise falsely repre- 
sented that one of his sisters died with pneumonia, when the 
truth was that she had died with consumption. The answer and 
counterclaim contained the averments that these representations 
were false; that they were known by the insured to be false 
when made; that they were made by him for the fraudulent 
purpose of obtaining the policy; and that appellant was in- 
duced thereby to issue the policy, which it would not have done 
had it known the representations to be false. The answer and 
counterclaim also alleged that appellant was ready and willing 
to pay to whomsoever the court might direct the two premiums 
the insured had paid it, but that, as there was no adminstrator 
of his estate, appellant did not know to whom it should tender 
them. Appellees filed a general demurrer to the answer, which 
the Circuit Court sustained, and entered judgment against ap- 
pellant for the amount of the policy. From that judgment this 
appeal is prosecuted. 

The policy which was copied into the petition and filed as an 
exhibit contained, among other things, the following stipulation: 
“Tf the premiums are duly paid as required, this policy, after it 
has been renewed beyond the first year, shall be incontestable.” 

The principal question involved on this appeal is: Can the 
appellant, in view of the above stipulation of the policy, relv 
upon the defense interposed by its answer? It is insisted for 
appellant that it had the right to do so, and that the Legislature 
of this state has, by the enactment of section 2515, Ky. St. (Rus- 
sell’s St. § 224), prescribed a period of limitation within which 
relief can be obtained from a contract procured by fraud; that 
this period is five years, and not one year; that the stipulation 
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of the policy making it incontestable after the payment of the 
second premium at the end of the first year should not be so 
construed as to make the limitation interposed by the statute, 
supra, inapplicable to this case, and therefore the contractual 
provision of the policy in question is not valid; and that inas- 
much as five years after the perpetration of the fraud had not 
elapsed when the answer and counterclaim were filed, the court 
erred in sustaining a demurrer to the pleading. In support of 
this contention the case of Union Central Life Ins. Co. vs. 
Spinks, 119 Ky. 261, 83 S. W. 615, 84 S. W. 1160, 26 Ky. Law 
Rep. 1205, 27 Ky. Law Rep. 325, 69 L. R. A. 264, is relied on. 
In that case the court held that a provision in a life policy to the 
effect that no suit should be maintained thereon, unless com- 
menced within one year from the death of the insured, was void 
as in contravention of public policy; the statute prescribing a 
period of fifteen vears for actions on such contracts. It is, how- 
ever, conceded by counsel for appellant that under the ruling 
announced in the case of Kansas Mutual Ins. Co. vs. Whitehead, 
123 Ky. 21, 93 5S. W. 609, 29 Ky. Law Rep. 458, upon which the 
court below based its ruling on the demurrer, appellant would 
be estopped by the provision of the policy referred to from rely- 
ing upon the defense contained in its answer, but insisted that 
there is a conflict between that case and the Spinks Case, and 
that, therefore, the Whitehead Case should be overruled. 

In the latter case the court, in upholding the incontestable 
clause in the policy, in the opinion said: “In regard to the in- 
contestable clause, appellants insist: First, that it should be 
construed to exclude any defense based upon the personal fraud 
of the insured; and, second, if this be not so, that the provision 
is void as authorizing and promoting fraud, contrary to public 
policy. It seems to us that the terms of\the clause clearly em- 
brace all defenses, except those specifically excluded by its 
language; and these are, first, that the premiums are duly paid, 
and, second, that the requirements of the company as to age, 
military or naval service in time of war are observed. * * * 
Webster defines ‘incontestable’ to mean ‘not contestable; not 
to be disputed; that which cannot be called in question, or con- 
troverted; incontrovertable; indisputable’. It must be con- 
ceded that if all defenses predicated upon the fraud of the in- 
sured are excluded there will be very little left upon which the 
incontestable clause can operate. * * * Is the clause void as 
contravening public policy? It is said that as a rule fraud viti- 
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ates every contract, and that a sound morality requires that the 
courts should forbid one’s contracting for immunity from the 
consequences of his own fraud. All this may be admitted to be 
sound as an abstract proposition; but it does not hold good in 
the actual affairs of life, when rules must be adjusted to meet 
conditions rather than theories. In the case at bar full force and 
effect is given to the theory for a specified time—two years— 
and after that another public policy comes into play, which rec- 
ognizes the right of the insured, under certain conditions, to con- 
tract for peace and for a knowledge that, after the stipulated 
time has expired, neither he, nor, if he be dead, those for whom 
he has undertaken to provide, shall be put to the expense and 
trouble of a trial of the question as to whether or not fraud was 
perpetrated in the procurement of the policy. This view does 
not exclude the consideration of fraud, but allows the parties to 
fix by stipulation the length of time in which the fraud of the 
insured can operate to deceive the insurer. It recognizes the 
right of the insurer, predicated upon a vast experience and pro- 
found knowledge in such matters, to agree that in a stipulated 
time, fixed by himself, he can unearth and drag to light any 
fraud committed by the insured and protect himself from the 
consequences. * * * ‘There is no more public policy against 
the fraud of the insured than against the fraud of the insurer. 
The incontestable clause is upheld in law, not for the purpose 
of upholding fraud, but for the purpose of shutting off harassing 
defenses based upon alleged fraud; and, in so doing, the law 
merely adopts the certificate of the insurer that within a given 
time he can expose and render innocuous any fraud in the pre- 
liminary statement of the insured. * * * This is not a case 
where the insurer says to the insured: ‘I require you to make 
certain warranties, and, although you may act fraudulently in 
regard to them, yet I will waive and hold you harmless against 
the consequences of your fraud.’ That, indeed, would be a 
vicious contract and clearly open to the criticism of being 
against public policy as a promotive of fraud. The incontestable 
clause under consideration, on the contrary, is a reasonable 
stipulation, operating in. favor of both the contracting parties. 
It gives to the insurer ample time to investigate all of the war- 
ranties of the insured, and, after the lapse of this time, it gives 
to the insured that quietude of heart which comes from a knowl- 
edge that the fund which the solicitude of love had provided for 
the objects of its bounty is placed beyond the pale of question. 
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Not only is this view consonant with reason, but it is upheld by 
the great weight of authority.” 

The opinion cites and liberally quotes from the opinion in 
Reagon vs. Union Mutual Life Ins. Co., 189 Mass. 555, 76 N. 
E. 217, 2 L. R. A. (N. S.) 821, 109 Am. St. Rep. 659; Wright 
vs. Mutual Benefit Life Ass'n of America, 118 N. Y. 237, 23 N. 
FE. 186, 6 L. R. A. 731, 16 Am. St. Rep. 749; Clement vs. N. Y. 
Life Ins. Co., 101 Tenn. 22, 46 S. W. 561, 42 L. R. A. 247, 70 Am. 
St. Rep. 650; and Murray vs. State Mut. Life Assur. Soc., 22 
k. I. 524, 48 Atl. 800, 538 L. R. A. 742—in each of which an in- 
contestable clause, similar to the one under consideration, was 
enforced. This court seems to have first declared its views upon 
this question in the case of Sun Life Ins. Co. vs. Taylor, 108 Ky. 
408, 56 S. W. 668, 94 Am. St. Rep. 383, in which it held an in- 
contestable clause in a policy valid, although its payment was 
resisted upon the ground that the insured committed suicide 
while sane. It was strongly urged by the insurance company 
in that case that public policy forbade the enforcement of such 
a stipulation, in the face of the insured’s crime against the law 
and himself; but the court held that after the expiration of the 
stipulated term (three years) the policy was incontestable. 
Hence the stipulation was upheld. Royal Circle vs. Achterrath, 
204 Ill. 549, 68 N. E. 492, 63 L. R. A. 452, 98 Am, St. Rep. 224. 

In N. Y. Life Ins. Co. vs. Weaver’s Adm’r, 114 Ky. 295, 70 S. 
W. 628, suit was brought by the insurance company to recover 
of the administrator of the estate of the insured damages for the 
loss it sustained in paying, following the death of the latter, a 
policy on her life containing an incontestable clause, upon the 
ground that she and her physician had procured the policy by 
fraud. It was held that the action could not be maintained. It 
is true it is said in the opinion that the fact that the policy was 
incontestable did not preclude the insurance company from re- 
scinding it in a reasonable time after discovering the fraud and 
upon returning the premiums received. The opinion does not 
indicate, however, what would have been a reasonable time for 
bringing the action, or whether it could have been done at all 
aiter the policy became by its terms incontestable, but concludes 
with the following statement: “Besides, if, as appellant seems 
to concede, the incontestable clause in the policy precluded it 
from resisting its payment on the ground of fraud, it logically 
iollows that it is equally efficacious to defeat any action brought 
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against the estate of the decedent for damages by reason there- 
ot.” 

Mathew B. McClure, the insured, paid two premiums of $95.49 
each on the policy issued him by the appellant. A year inter- 
vened between these payments, and by the payment of the sec- 
ond premium the policy became incontestable. If time were an 
ingredient of appellant’s defense, he had a year to ascertain 
whether the statements and representations made by the in- 
sured in the application for the policy were false. It does not 
lie in appellant’s mouth to say that the time allowed for the in- 
vestigation was unreasonably brief, for it fixed the time and 
made it a stipulation of the policy, and to the time as thus fixed 
the insured, by accepting the policy, assented. Proofs of the 
insured’s death must have been promptly furnished appellant, 
for suit was brought on the policy less than two months after 
his death. Within that two months appellant obtained all the 
facts with respect to the alleged fraud pleaded in its answer and 
counterclaim, and these facts, so quickly discovered after the 
death of the insured, could by any sort of diligence have been 
acertained by appellant during the full year intervening between 
the payment of the first and second premiums by the insured. 
It is manifest, therefore, that appellant can make no complaint 
that the enforcement of the provision by which the policy was 
made incontestable would be a hardship to it; but, if such were 
the case, it could not be relied on as a ground of defense, as 
appellant will not be allowed to repudiate, and is estopped to 
deny the validity of, this important feature of its own contract, 
for the presence of which in the policy it alone is responsible— 
having made the bed, it must lie in it. Fnding no reason for 
either withdrawing or modifying the conclusions expressed in 
the cases of Sun Life Ins. Co. vs. Taylor, and Kansas Mut. Ins. 
Co. vs. Whitehead, supra, we must declare that the provision 
making the policy in this case incontestable is enforceable ; 
hence the Circuit Court did not err in sustaining the demurrer to 
appellant’s answer and counterclaim. 

We do not agree with counsel for appellant that the opinion 
in the case of Kansas Mut. Ins. Co. vs. Whitehead is in conflict 
with that of Union Central Life Ins. Co. vs. Spinks, 119 Ky. 261, 
83S. W. 615, 84 S. W. 1160, 26 Ky. Law Rep. 1205, 27 Ky. Law 
Rep. 325, 69 L. R. A. 264. The Spinks Case was decided in 
December, 1904, and the Whitehead Case in May, 1906. The 
Spinks Case was not mentioned in the opinion in the White- 
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head Case, and this was so because the court did not regard the 
cases as at all similar. In the Spinks Case the incontestable 
clause was not in issue, but one of the questions in that case 
was whether a clause of the policy, providing “that no suit to 
recover under this policy shall be brought after one year from 
the death of the insured”, was valid. The action was not insti- 
tuted within a year of the death of the insured, and for that rea- 
son the insurance company insisted that it could not be main- 
tained; but the contention was rejected by the court on the 
ground that to enforce the stipulation of the policy in question 
would permit the parties, by contract, to substitute a shorter 
period of limitation, binding upon the courts, for the statute of 
limitation allowing fifteen years for suing upon such a contract 
_as that contained in the policy which would contravene the pub- 
lic policy of the state. In other words, the practical effect of 
the stipulation would have been to create a shorter period of 
limitation for the benefit of the insurer and inimical to the in- 
sured, which, though intended to apply to actions upon policies 
alone, could, whenever agreed to by the parties, be extended to 
all contracts, and thereby abrogate the statutes of limitation 
which are expressive of the public policy, and therefore favor- 
ably regarded by law. 

In the Whitehead Case, as in the one at bar, the question in- 
volved was as to the validity of the stipulation making the policy 
incontestable. The question of limitation has no proper place 
in either case. Indeed, statutes of limitations apply to actions 
and not defenses; so discussion of the statute of limitations in 
this case would, therefore, be irrelevant. It is not claimed by 
appellee that appellant’s defense is barred by limitation. The 
sole question is: Does the stipulation of the policy in question 
preclude appellant from making the defense set up in the an- 
swer? The fact that the effect of holding the policy incontest- 
able would be to exclude a defense that would be good if the 
policy were not incontestable is beside the question. It is 
incontestability of the policy, and not the limitation, that bars 
the defense. The parties to the contract of insurance in making 
it incontestable, as in the policy provided, did not subtitute a 
shorter period of limitation for that provided by the statute. The 
stipulation has no reference to limitation, but to a waiver by the 
insurer of the right of defense on the ground of fraud that may 
have been practiced by the insured in obtaining the policy, in 

consideration of the latter’s making payment of premiums as 
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required by the policy; the time for the policy to become in- 
contestable being fixed as of the payment of the second pre- 
mium, to give the insurer time to satisfy itself that no fraud was 
committed by the insured. If, within that time, discovery of the 
fraud is made, the policy may be canceled by the insurer, with- 
out suit, under another provision of the policy; but if no fraud 
is discovered, or, if discovered, the policy is not canceled before 
the payment of the second premium, and the insured dies after 
the policy becomes incontestable, defense cannot be made by 
the insurer, to an action on the policy, on the ground that it was 
procured by fraud on the part of the insured. The provision as 
to incontestability seems to be a most reasonable one. It is fair 
both to the insurer and insured, for it is calculated to make the 
iormer diligent in investigating the truth or falsity of the state- 
ments made in the application for the policy, and affords time 
for the investigation; while to the latter it furnishes an incentive 
to promptness in paying the second and all subsequent premi- 
ums and gives assurance that in his incontestable policy he has 
a safe investment by which those dependent upon him may be 
benefited after his death. There is nothing in such a stipulation 
hurtiul to the rights of the parties, or contrarygto public poilcy. 
No reason is perceived for passing upon the question whether 
a tender should have been made by appellant of the premiums it 
received on the policy, which in its answer and counterclaim it 
expresses a willingness to pay to whomsoever the court may di- 
rect, as the question we have decided is conclusive of the case. 
Wherefore the judgment is affirmed. 
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LIFE INSURANCE—LOAN ON POLICY—FORECLOSURE. 
An agreement pledging a life policy containing a table of loan values, 
and authorizing insured to obtain loans thereon, to secure a loan 
from insurer, which stipulates that the loan shall become due on j 
the nonpayment of any premium on the policy or interest on the 
loan, in which event the pledge shall without demand or notice be 
foreclosed by insurer by deducting the amount due on the loan from 
the reserve on the policy, etc., gives insured time in which to pay 
the premium on the policy or to repay the loan, and it is valid, and 
a foreclosure under it is effective. 
[For other cases, see Insurance, Dec. Dig. § 179%.] 


LIFE INSURANCE—LOAN AGREEMENTS—WHAT LAW GOV- 
ERNS. 

A life policy issued on an application stipulating that the policy shall 
be construed according to the law of New York, the home office of 
insurer, and a loan agreement pledging the policy to secure a loan 
made by insurer to insured, which provides that the contract is 
made under and pursuant to the laws of New York, etc., are New 
York contracts, and the Indiana statute against suretyship contracts 
cannot be invoked, though insured and his wife are residents of In- 
diana, 

{For other cases, see Insurance, Cent. Dig. $ 315; Dec. Dig. § 154.] 


LIFE INSURANCE—RIGHTS OF BENEFICIARY. 


The beneficiary in a life policy takes only the rights conferred on her 
by the policy, subject to the limitations and provisions therein. 


[For other cases,’see Insurance, Cent. Dig. § 1461; Dec. Dig. 585.] 


LIFE INSURANCE—STATUTES—APPLICABILITY. 

The New York statute authorizing a married woman in her own name 
to cause the life of her husband to be insured, etc., contemplates a 
contract made by an insurer directly with a wife, either in person 
or through an agent, and a policy so obtained is the property of the 
wife and her children, but a policy issued on the life of a husband 
which designates the husband as the “insured”, and which expressly 
authorizes him to change the beneficiary, is not within the statute, 
so that the wife named as beneficiary has no vested right in the 
policy. 

[For other cases, see Insurance, Cent. Dig. § 1470; Dec. Dig. § 586.] 


LIFE INSURANCE—LOAN ON POLICY — FORECLOSURE — 
WAIVER. 

An agreement of an insurer, making a loan to insured secured by pledge 
of the policy, to give insured and his wife, beneficiary in the policy, 
time after the maturity of the debt in which to pay it, was not 
violated where insurer waited nearly six months after the maturity 
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of the loan before foreclosing the pledge in accordance with the 
agreement, which, authorized foreclosure without notice or demand 
for payment, ana, where the wife was not injured thereby, she 
could not claim that insurer waived its rights to proceed without de- 
mand for payment and notice. 


[For other cases, see Insurance, Dec. Dig. § 179%.] 


Appeal from Circuit Court, Marion County; Henry Clay Al- 
len, Judge. 

Action by Mary W. Eagle against the New York Life Insur- 
ance Company. From a judgment for defendant, plaintiff ap- 
peals. Affirmed. 


JosEPH COLLIER and J. H. Kincssury, for Appellant. 

JAMES H. McINnTosH and Gavin, GAVIN & DAVIs, for Apel- 
lee. 

ComsTock, J. 

This action was based upon a contract of insurance executed 
by appellee on the life of one Charles D. Eagle, husband of ap- 
pellant. The policy was for $1,500, and appellant was desig- 
nated as beneficiary therein. 

The complaint alleges that on the 18th day of July, 1897, the 
defendant executed its contract of insurance, whereby, in con- 
sideration of application made therefor and payment of premi- 
ums thereon, defendant promises to pay to the plaintiff on the 
death of one Charles D. Eagle the sum of $1,500 on due proof 
of death of said Eagle. The defendant further promises in event 
premiums are paid thereon for a period of nine years and there- 
after further payments of premiums were defaulted, then, if said 
Charles D. Eagle should die within a period of seven years and 
eleven months from the time of such default, it would pay to 
the beneficiary the sum of $1,500. A copy of the contract of 
insurance and application made thereior is filed with the com- 
plaint, and marked “Exhibit A”. Plaintiff further avers that the 
premiums were paid in advance on said contract of insurance in 
accordance with the stipulations therein for a period of nine 
years from date of execution thereof to and including the year 
ending July 18, 1906; that the semiannual premium due and pay- 
able on the 13th day of July, 1906, was not paid on said day, nor 
was the same paid within thirty days’ grace allowed by said 
policy; that afterward, to wit, January 27, 1907, within said 
period of seven years and eleven months as stipulated in said 
contract for extended insurance, said Charles D. Eagle died; 
that she has made full proof of insured’s death and in the man- 
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ner provided in said contract; that she and the insured have 
performed all the stipulations in said contract on their part to 
be performed; that defendant, in violation of the terms of said 
contract, refuses to pay the said sum of $1,500, and denies lia- 
bility under said contract; that there is due, etc. 

The main body of the policy reads: “New York Life Insur- 
ance Company by this policy of insurance agrees to pay fifteen 
hundred dollars to Mary W., wife of the insured, or, in the event 
of her prior death, to the insured’s executor’s, administrators, 
and assigns, or to such other beneficiary as may be designated 
by the insured as hereinafter provided, at the home office of the 
company, in the city of New York, immediately upon receipt 
and approval of proofs of the death of Charles D. Eagle, of In- 
dianapolis, in Marion County, state of Indiana. * * * And 
the company further agrees that this policy shall be incontest- 
able after it has been in force one full year, if the premiums 
have been duly paid. ‘This contract is made in consideration 
of the written application of the insured which is a part of this 
contract, and in further consideration of the sum of fifteen dol- 
lars and ninety-six cents, to be paid in advance, and of the pay- 
ment of a like sum on the thirteenth day of January and July 
in every year thereafter during the continuance of this policy. 
The special advantages, benefits, and provisions printed or writ- 
ten by the company on the following pages are conditions prece- 
dent and are a part of this contract, as fully as if they were re- 
cited at length over the signature hereto affixed. In witness 
whereof”, etc. Under the title of “Special Advantages”, subdi- 
vision “A.—Table loans”, etc., certain loan and surrender values 
and provisions for extensions are shown as follows: Loan 
value at the end of the eighth vear, $99; at the end of the ninth 
year, $117; the surrender value in paid up insurance at the end 
of the ninth year, $277; and the “extended insurance for $1,500 
for a term of seven years and eleven months for the ninth vear”. 
The table for the other advantages it is needless to set out for 
the purposes of this opinion, nor the accumulation of guaranties, _ 
because they are not applicable to this policy. Under the title 
“Benefits and Provisions” said policy contains the following 
provisions: “* * * Second. The amount loaned at any time 
shall be such as the insured may desire, not to exceed the sums 
shown in the table on the preceding page.. The amount of any 
loan shall include any previous loan then unpaid. Third. That 
this policy shall be duly assigned to the company as collateral 
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security for the loan, and deposited at the home office. A du- 
plicate of the loan agreement, which is also a receipt for the 
policy, will be jurnished to the insured.” The application is set 
out, and it shows that the ‘name of the person applying for in- 
surance is Charles D. Eagle”. In this application it is agreed 
on behalf of himself ‘or any person who shall have or claim 
any interest in any policy issued under this application”, among 
other things, as follows: ‘Sixth. That the policy applied for 
shall be in the form now in use by the company and that the 
contract contained in such policy and this application shall be 
construed according to the law of the state of New York, the 
place of said contract being agreed to be the home office of the 
company”. There was an offer to confess judgment for $52 and 
costs accrued and accruing, including those on final judgment. 
Appellee answered in two paragraphs—first, general denial. 
and, second, a special and partial answer to all except $49 of the 
principal and the interest thereon from the time of the death of 
the insured. It admits the execution of the policy sued on, and 
avers that the appellee is a corporation organized under the 
laws of the state of New York, with its general offices in the city 
of New York, in said state, and that it is a resident and citizen 
oi said state; that said policy was executed in the city of New 
York; that one of its provisions was that “the company will 
make advances to the insured as such under this policy within 
the month of grace allowed for payment of premiums, on appli- 
cation to the home office at the third or any subsequent anni- 
versary of the insurance within the accumulation period under 
the terms of the company’s loan agreement then in use, upon 
the conditions in said policy set forth’; that insured paid the 
premiums up to and including the one maturing on January 18, 
1906; that the premium maturing July 13, 1906, was wholly un- 
paid; that while the policy was in force on July 20, 1905, the 
appellee, pursuant to its terms and at the request of said Chas. 
J). Eagle and appellant, advanced to them $99 in cash as a loan 
upon said policy, and in consideration thereof they executed to 
appellee in New York, in the state of New York, the following 
policy loan agreement: “Policy Loan Agreement. Whereas, the 
undersigned have this day duly received from the New York 
Life Insurance Company, ninety-nine and 00/100 dollars ($99.) 
in cash, as a loan upon policy No. 803,039 issued by said com- 
pany on the life of Charles D. Eagle: Therefore: in considera- 
tion of the premises, the undersigned hereby agree as follows: 
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,1) To pay said company interest on said loan at the rate of 5 
per cent per annum, payable in advance from this date to the 
next anniversary of said policy and annually in advance on said 
anniversary and thereafter. (2) To pledge, and do hereby 
pledge said policy as collateral security for the payment of said 
loan and interest, and herewith deposit said policy with said 
company at its home office. (3) To pay said company said sum 
when due with interest, reserving, however, the right to reclaim 
said policy by repayment of said loan with interest at any time 
before due, said repayment to cancel this agreement without 
iurther action. (4) That said loan shall become due and pay- 
able (a) either if any premium on said policy or any interest on 
said loan is not paid on the date when due, in which event said 
pledge shall without demand or notice of any kind, every de- 
mand and notice being hereby waived, be foreclosed by said com- 
pany by deducting the amount due on said loan from the re- 
serve on said policy computed according to the American Ex- 
perience Table of Mortality and interest at the rate of 44 per 
cent per annum, and, if after said deduction there is any balance 
of said reserve as so computed, said balance shall be taken as 
a single premium of life insurance at the published rates of said 
company at the time said policy was issued, and shall be applied 
to purchase upon the life of the insured under said policy, at 
the age of said insured on said due date, paid up insurance for 
such amount as said balance will buy payable under the same 
conditions as the original policy, but without premium return, 
participation in profits, or further payment of premium: (b) 
or (1) on the maturity of the policy as a death claim or an en- 
dowment, (2) on the surrender of the policy for a cash value, 
(8) on the completion of any tontine or accumulation dividend 
period. In any such event the amount due on said loan shall 
be deducted from the sum to be paid or allowed under said 
policy. (5) That the application for said loan was made to said 
company at its home office in the city of New York, was ac- 
cepted, the money paid by it, and this agreement made and de- 
livered there; that said principal and interest are payable at said 
home office and that this contract is made under and pursuant 
to the laws of the state of New York the place of said contract 
being said home office of said company. In witness whereof the 
said parties have hereunto set their hands and affixed their 
seals this 20th day of July, 1905. Chas. D. Eagle. [L. §,] 
Mary W. Eagle. [L.S.] Signed and sealed in presence of Mary 
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C. McComb. Foreclosed and paid by deducting the amount of 
the debt from the value of the policy. John C. McCall, Secre- 
tary. Forwarded from Indianapolis. branch office. T. J. Lo- 
gan, Cashier. 7-21-1905. Premium paid in full to 7-13-5 B. 
N. $#——.” 

Said answer further avers that no part of the loan has been 
repaid except by application of the policy as was thereinafter 
shown. It avers that, as collateral security for the repayment 
of the loan, the said Charles D. Eagle and appellant pledged, 
transferred, and assigned said policy to appellee; that upon 
December 31, 1906, the premium maturing July 31, 1906, was 
unpaid and the loan and interest were due and unpaid, and 
thereupon, in accordance with the terms of such loan agreement, 
defendant foreclosed said pledge of said policy by deducting the 
amount due on said loan, without interest, which was the sum 
of $99, from the reserve of said policy computed according to 
the American Experience Table of Mortality and interest at the 
rate of 44 per cent per annum, which was the sum of $119.67; 
that this left a balance of $20.67 of the reserve not required for 
the repayment of the loan, and this balance the company ap- 
plied as a single premium to the purchase of paid up insurance 
at the published rates of said company at the time said policy 
was issued upon the life of the said insured in said policy at the 
age of the said insured on said due date, said paid up insurance 
being payable under the same condition as the original policy, 
but without premium return, participation in the profits, or 
further payment of premiums, the amount of said paid up insur- 
ance thus purchased being $49; that upon receipt of the notice 
of death the appellee had offered to pay appellant the said sum 
of $49, and was still ready and willing so to do. 

A demurrer was filed to said second paragraph of answer 
and overruled, and appellant replied in four paragraphs; the 
first being a general denial, and was subsequently withdrawn. 
The second charged in substance that the policy of insurance 
was executed in New York State, and that by a statute of that 
state became the absolute property of the wife. A copy of the 
statute is filed, with averments that the statute was duly enacted, 
and is in full force and effect; that she caused her husband to 
apply for the policy and paid from her own funds the premiums 
thereon; that at the time the policy and loan agreements were 
executed she was a married woman, being the wife of said 
Charles D. Eagle, and that appellee knew this to be the fact; 
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that the funds procured on loan agreement were for the benefit 
of, and were used by, her husband for his own use, and that no 
part of the funds were used by or for the benefit of appellant, 
and that she was surety for her husband and that appellee knew 
these to be the facts; that at time loan agreement was executed 
appellant then was and for years prior thereto had been a bona 
fide resident of Indiana, and the loan agreement was signed by 
her in said state, and it was by her husband delivered to appel- 
lee at Indianapolis, in said state, and funds were paid by appellee 
to her husband at said point; that the recitals in said loan 
agreement to affect that said agreement was signed and de- 
livered in New York State and the money paid thereon 
at said point are each and all false, and were inserted 
by appellee for fraudulent purpose of defeating the stat- 
ute of suretyship of Indiana, and that said loan agreement 
was void because of suretyship of appellant. The statute of 
New York, so far as material to this case, reads: “A married 
woman may, in her own name cause the life of her husband to 
be insured for a definite period, or for term of his life. When a 
married woman survives such period or term, she is entitled 
to receive the insurance money, payable by the terms of the 
policy, as her separate property, and free from any claim of a 
creditor or representative of her husband. * * * A policy 
of insurance on the life of any person for the benefit of a mar- 
ried woman is also assignable and may be surrendered to the 
company issuing the same, by her, or her legal representative, 
with the written consent of the assured.” 

The third paragraph charges that at and before time loan be- 
came due appellant and her huband were in financial embarrass- 
ment, and did not have funds to pay said loan; that at same 
time they applied to appellee for additional time in which to 
make said payment; that on said application the defendant in- 
formed them that it would not insist on strict performance of 
the loan agreement, and would not insist on strict, prompt, and 
punctual payments of premiums and interest, and that it would 
be lenient with and allow plaintiff and her husband a reasonable 
time in which to make said payments; that appellant and her 
husband relied and acted on said representations of defendant, 
and by reason of said conduct on its part they were led to be- 
lieve that appellee did not intend to insist on prompt and punc- 
tual payment; that, for that reason, they did not negotiate a 
loan elsewhere, or otherwise raise funds to and did not pay said 
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debt; that they acted on beliéf that appellee would not with- 
draw said leniency and would not insist on and declare a for- 
feiture, except on demand for payment and notice of withdrawal 
of said grace; that appellee thereafter, in violation of the ex- 
tension, and without demand for payment, or notice to appellant 
or her husband of its withdrawal of extension, or its. intention 
to forfeit and foreclose the pledge, did forfeit and foreclose 
the pledge; that no notice of said foreclosure was given appel- 
lant by appellee until request was made for payment of policy. 

The fourth paragraph is based upon a statute of New York, 
but for reasons stated in brief appellant raises no question 
thereon. 

A demurrer to each paragraph of reply for want of facts was 
sustained, and, appellant refusing to plead further, the court 
rendered judgment that appellant take nothing by this action, 
and that she be forever estopped from asserting any further 
right or claim under said policy, etc. Adopting the concise 
statement in the able brief of appellant, “in this appeal, the three 
principal propositions of law arise on the sufficiency of appel- 
lee’s answer, and on the sufficiency of the second and third para- 
graphs of appellant’s reply”, these questions will be considered 
in the order named. It is claim of appellant that the answer, 
being based upon an alleged foreclosure, under the pledge agree- 
ment and in conformity to the stipulations therein, is bad be- 
cause the requirements of a foreclosure under the law are not 
shown. It is argued that the process of foreclosure stipulated 
for in pledge agreement is repugnant to public policy because in 
effect and result it destroys the equity of redemption. The val- 
idity of the loan agreement is assailed by appellant because it de- 
nies a reasonable time after default in which to exercise redemp- 
tion, that it makes the default and power to foreclose simultane- 
ous events in point of time, and provides for a summary process 
of foreclosure susceptible of instant consummation. So much 
of the loan agreement relevant to this question reads thus: ‘‘(4) 
That said loan shall become due and payable (a) either if any 
premium on said policy, or interest on said loan, is not paid, on 
the date when due, in which event said pledge shall, without de- 


mand or notice of any kind, every demand and notice being 
hereby waived, be foreclosed by said company by the deducting 
fhe amount due on said loan from the reserve on said policy”, 
etc. It is pointed out that the failure to pay either premium on 
policy or interest on the loan on the date when due works the 
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deiault and grants to the creditor the power to foreclose the 

pledge; that the mode of foreclosure selected is the summary 

process of “by deducting the amount due on said loan from the 

reserve on said policy”. It is argued that it is quite apparent 

that there could not be a reasonable time intervening after the 

default and before foreclosure in which to exercise redemption. 

Appellant cites various authorities to sustain the proposition 

that, where a contract or mortgage or pledge attempts to pro- 

vide that, upon default, the right of redemption shall cease, and 

the property shall become the absolute property of the pledgee, 

such a provision is ineffective. In the contract before us, how- 

ever, there is the express provision in case of default for the 

ascertaining of the value of the policy, pledged or assigned ac- 

cording to a rule therein set forth, a provision for the applica- 

tion of this value to the payment of the debts so far as may be 

required therefor, and a provision as to the disposition of the 

remainder. These provisions have been followed. The Fed- : 

eral court in Re Mertens, 144 Fed. 818, 75 C. C. A. 548, con- 

siders the adjudicated cases where there was authority upon de 

fault in the payment of any part of the indebtedness to sell col- 

lateral at public or private sale, with or without notice, with the 

right on the part of the pledgee to purchase the same, and says: 

“If this was such sale as was authorized by the terms of the 

pledge, we do not doubt that the bank in making it was within 

its rights, and that no rule of the common law or doctrine of 

equitable jurisdiction and none of the provisions of the bank- 

rupt act can be invoked to defeat or invalidate it.” The loan 

agreement in question provides for giving the insured the bene- 

fit of the full value of the policy ascertained by a fixed standard. 

The policyholder had time in which to pay the premium or to 

repay the loan, and the claim that the beneficiary, under the 

circumstances, could borrow and keep the money which consti- | 

tuted the reserve, and then be entitled to the benefit of the ad- 

ditional insurance which the reserve would have purchased had 

they not borrowed and obtained the money, cannot be allowed. 
In suport of the second paragraph of reply, it is argued that 

the statute entered into and became a part of the contract and 

the provisions therein, and the loan was conditioned upon the 

valid consent of appellant; that the loan agreement made and 

entered into, being one of suretyship, was void, and was not one 

of valid consent of appellant. It is claimed that under the stat- 

ute and decisions of the state of New York appellant held an 
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absolute and vested interest in the policy from the moment it 
was issued, and it required some valid act on her part to de- 
stroy that interest. Appellant contends that the parties did not 
intend by the agreement to contravene the statute; that they 
contracted with due regard to the statute and that the statute 
entered into and became a part of the contract itself; that read- 
ing the statute into the policy the loan was to be made only when 
a valid consent of the wife thereto was procured. 

It is argued that, as the reply shows that appellant was a resi- 
dent of Indiana, that the loan agreement was executed in this 
state, and the money was paid her husband here the attempt to 
make it a contract of New York is ineffectual; that the contract, 
being in violation of an express statute of this state, is void, 
and there was no valid consent on the part of the wife to the 
loan. Section 7855, Burns’s Ann. St. 1908. The policy and loan 
agreement are New York contracts, and are governed by the 
laws of the state of New York, and are not to be construed by 
the Indiana statute. The policy conferred certain rights upon 
appellant as beneficiary, but she takes only the rights thus con- 
ferred upon her, subject to the limitations and provisions in the 
policy contained. The statute expressly authorized the wife to 
assign the policy with the written consent of the husband. The 
policy required the company to make said loan to insured upon 
his demand. The policy is not such as the New York statute 
contemplated. The statute contemplates a contract made by the 
insurance company directly with the wife, either in person or 
through an agent, as the case may be. When thus taken, it was 
her and her children’s property, and theirs alone. In the case 
at bar the insurance was payable to the wife only in event of her 
surviving him, otherwise it went to his representative. The “in- 
sured” specifically on the face of the policy stated to be Charles 
D. Eagle, “herein called the insured”, was expressly authorized 
to change the beneficiary at any time. Because of the last 
named provision the beneficiary did not have a vested right in 
the policy. Equitable, etc., Ins. Co. vs. Stough, 89 N. E. 612, 
and cases cited. If the policy should reach the accumulation 
period, July 18, 1917, it is the “insured”, Charles D. Eagle, and 
not the appellant, who is given the various options, and is en- 
titled to receive all the money due. In Eadie vs. Slimmon, 26 N. 
Y. 9, 82 Am. Dec. 395, cited by appellant, the court makes clear 
the character of the contract contemplated by the statute of that 
state. It also makes clear the distinction between a contract 
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with the wife and a contract with the husband for her benefit. 
In Whitehead vs. New York Life Ins. Co., 102 N. Y. 143, 6 N. 
E. 267, 55 Am. St. Rep. 787, and which is cited in the Shipman 
Case, 174 N. Y. 398, 67 N. E. 83, 63 L. R. A. 347, relied upon 
by appellant, Judge Finch, speaking for the court, said: “All 
three of the life insurance policies sought to be revived and 
enforced in this action purport on their face to be contracts with 
the wife as the party assured, and not at all with the husband 
who stands in the policies as simply the life insured; his con- 
duct and death furnishing the contingencies upon which the lia- 
bilities of the insurer are made to depend. As the relation was 
tersely described in the argument, ‘the contract is about the hus- 
band, but not with him’.” 

The authorities cited by appellant do not uphold the propo- 
sition that the loan agreement is to be treated as an Indiana 
contract governed by the Indiana statute as to married women’s 
contracts. In Garrigue vs. Kellar, 164 Ind. 676, 74 N. E. 528, 
69 L. R. A. 870, 108 Am. St. Rep. 324, the rule is thus declared: 
“A contract must be construed and its validity determined under 
the laws of the state where it is executed, unless it can be fairly 
said that the parties at the time of its execution clearly mani- 
fested an intention that it should be governed by the laws of an- 
other state.” In Burns vs. Burns, 199 N. Y. 211, 82 N. E. 1107, 
the parties lived in different states, and the contract (an insur- 
ance policy) provided that it should be governed by the laws of 
Ohio, the company’s home office. The court held that the in- 
sured “had the right, notwithstanding his being a nonresident 
of Ohio, to agree that the contract of insurance should be gov- 
erned and construed by and according to the laws of that state 
only”, and that such agreement would be carried out. This court 
has held that, where the provisions for the loan are contained in 
the very instrument through which the married woman acquires 
her rights, the statutory inhibition against suretyship contracts 
cannot be invoked, because she takes her rights in the insurance 
subject also to the obligations and right of the company to make 
the loan, and be protected thereon by the assignment of the 
policy. Union Central Life Ins. Co. vs. Woods, 11 Ind. App. 
336, 339, 37 N. E. 180, 39 N. E. 205. Similar statutes of other 
states have been construed in cases where the same objection 
has been raised, and it has been expressly decided that, notwith- 
standing the statute, a wife who is named as beneficiary in a 
policy of insurance on her husband’s life has capacity to join 
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him in an assignment of it and is bound by her act. Herr vs. 
Reinoehl, 209 Pa. 484, 58 Atl. 862. The provision of the policy 
before us is: ‘The company will make advances to the insured 
as loans on this policy”, setting out the conditions, among which 
is: “Third, that this policy shall be duly assigned to the com- 
pany as collateral security for the loan.” In Union Central Life 
Ins. Co. vs. Woods, supra, the court say: ‘We think it is other- 
wise, however, where the policy expressly provides for a restric- 
tion or limitation of the wife’s interest, or makes it depend upon 
a future contingency, such as an arrangement for a loan oi 
money from the company to the husband and a repayment of the 
same out of the proceeds of the policy, when due. Whatever 
may be considered the true consideration underlying the insur- 
ance, the wife cannot be said to possess a greater interest in the 
policy than is given her by the terms thereof. When she ac- 
quires the title to the same, upon execution and delivery, she 
takes such title burdened with all its conditions and limitations. 
She can receive no more insurance, in other words, than the in- 
sured has contracted for in her behalf. If the insured has, there- 
fore, stipulated for a loan to himself to be paid out of the insur- 
ance money when it becomes due by an acceptance of the policy, 
she assents to the deduction of such loan from such proceeds, 
and she cannot afterward be heard to deny the company’s right 
to make such deduction.” 

The third paragraph of reply is based upon an equitable es- 
toppel, namely, the conduct of appellee in agreeing to be leni- 
ent with and granting to appellant and her husband time after 
maturity of the debt in which to pay it. It is argued that this 
amounts to a waiver on the part of appellee of its rights to pro- 
ceed without demand for payment, and it could not, after it had 
waived its right, proceed to foreclose the pledge without giving 
notice of its intention to withdraw the grace in payment; that 
this is true, even though the loan agreement waived demand and 
notice in the first instance. ‘Toplitz vs. Bauer, 161 N. Y. 325, 55 
N. E. 1059. The facts stated in the case last named are widely 
different from those here involved. That case does not lend 
support to claim of appellant. There the policy had been trans- 
ferred to a third party for a loan which had been carried from 
time to time with repeated extensions upon it the last one ex- 
tending beyond the time of the surrender of the policy and it 
was finally surrendered by the holder to the company when the 
insured was practically upon his deathbed, and dying within a 
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short time thereafter. The pleading does not show that the 
promise to wait a reasonable time was violated. It does show 
that the company did wait until December 31, 1906—nearly six 
months. It is not shown that she was injured thereby. Dudley 
vs. Pigg, 149 Ind. 363, 48 N. E. 642; Taylor vs. Patton, 160 Ind. 
$, 66 N. E. 91. To the same effect, see First Nat. Bank vs. Le- 
land, 122 Ala. 289, 25 South. 195; Porter vs. Armstrong, 134 
N. C. 447, 46 S. E. 997. 

Apart from the rulings complained of, appellant could not re- 
cover, because the facts admitted by the pleadings showed that 
there was an indebtedness due appellee, the payment of which 
was a condition precedent to the automatic extension of said 
insurance. 

Judgment affirmed. 

Roby, J., not participating. Rabb, Watson, and Hadley, JJ., 
concur. Myers, J., absent. 


Note by the Editor of the Insurance Law Journal. 


The provision empowering the insured to change the beneficiary in 
an ordinary life policy is of comparatively recent introduction. It was 
introduced to give the party paying the premiums the same control over 
the insurance as that possessed by the members of benevolent orders 
and to avoid the statutory rule that the title rests in the beneficiary, 
by retaining the virtual ownership and power of disposition in the hands 
of the one paying the premiums. It has long since been recognized that 
the effect of this provision is to take such policies out of the statutory 
class and to subject them to the claims of creditors. The insured may 
not thus place his funds out of reach of the latter and at the same time 
retain the power to restore them to his own possession. The beneficiary, 
whether the wife or another, takes but an inchoate interest, liable to 
be defeated by acts of the insured, and which becomes vested only when 
the power to change the beneficiary has ceased. This is wholly contrary 
to the spirit of statutes for the benefit of married women, whose direct 
object was family protection by placing the insurance beyond the reach 
of either the insured or his creditors. It was at first believed by some 
that, under this class of policies the beneficiary would still take title sub- 
ject only to defeasance through the exercise of his power of change by 
the insured, but this view has not been sustained by the courts. 





1008 Insurance Law Journal Vol. 39. [ July, 1910. 


ST. LOUIS COURT OF APPEALS. 


MISSOURI. 


QUEATHAM ert AL. 
v8. 


MODERN WOODMEN OF AMERICA.* 


MUTUAL BENEFIT INSURANCE —ACTION ON CERTIFICATE 
—BURDEN OF PROOF. 

A mutual benefit association, seeking to defeat recovery on a certificate 
of insyrance on the ground that the member died while engaged in 
a prohibited occupation, has the burden of showing that the mem- 
ber came to his death as a direct result thereof. 

[For other cases, see Insurance, Cent. Dig. § 1999; Dec. Dig. § 817.] 


LIFE INSURANCE—PROOFS OF DEATH—REQUIREMENTS. 

A mutual benefit certificate, stipulating that no action may be maintained 
thereon until proofs of death and of claimant’s right to benefits have 
been filed and passed on by the officers of the association, does not 
impose the duty to recite in the proofs of death the cause of death. 

[For other cases, see Insurance, Cent. Dig. § 1963; Dec. Dig. § 789.] 


LIFE INSURANCE— PROOF OF DEATH —CORONER’S IN- 
QUEST—ADMISSIBILITY—“JUDICIAL OFFICER”. 

Under Const. art. 6, $§ 1. 34-37 (Ann. St. 1906, pp. 212, 238-240), vesting 
judicial power in enumerated tribunals, not including the coroner, 
provided for in article 9, $$ 10, 11, (Ann. St. 1906, pp. 262, 263), a 
coroner, though exercising discretion in determining whether an 
inquest shall be held, is not a judicial officer, and though Rev. St. 
1899, §§ 6642, 6643 (Ann. St. 1906, p. 3209), require a coroner’s ver- 
dict to be in writing, and to be signed by the coroner and the jurors, 
a coroner's verdict is not competent in an action on a mutual benefit 
certificate to prove the cause of death, though it may be competent 
as a part of the proof of his death. 

[For other cases, see Insurance, Dec Dig. § 818; Coroners, Cent. Dig. 
$ 28.] 

[For other definitions, see Words and Phrases, vol. 4, p. 3859; vol. 8, 
p. 7697.) 


MUTUAL BENEFIT INSURANCE—PROOF OF DEATH—EVI- 
DENCE—SUFFICIENCY. 

In an action on a mutual benefit certificate, stipulating that there shall 
be no recovery if the death of the member occurred as a direct re- 
sult of following a prohibited occupation, evidence held not to show 
that the member came to his death as a direct result of engaging in 
a prohibited occupation. 


[For other cases, see Insurance, Cent. Dig. § 2006; Dec. Dig. § 8109. 


Appeal from Circuit Court, St. Louis County; John W. Mc- 
Elhinney, Judge. 


% Decision rendered, April 5, 1910. Rehearing denied, May 4,1910. 1278S, W. Rep. 651. 
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Action by Clarence: W. Queatham and others against the 
Modern Woodmen of America. From a judgment for plaintiffs, 
defendant appeals. Affirmed. 


TUNNELL & HArt, for Appellant. 
Joun E. Turner, for Respondents. 
NorRTONI, J. 

This is a suit on a certificate of life insurance. The plaintiff 
recovered, and defendant prosecutes the appeal. The question 
for decision relates entirely to the sufficiency of the proof to 
sustain the verdict for plaintiff. In other words, it is urged the 
court should have directed a verdict for defendant on its affirma- 
tive defense that deceased came to his death as a direct result 
of his employment in an occupation prohibited by the contract 
of insurance. As the principal elements relied upon by defendant 
in support of its argument consist of admissions in the proof of 
death and the record of the coroner’s inquest introduced by it, 
the competency and probative force to be accorded to these 
documents are subjects for consideration, as will hereafter more 
fully appear. 


The defendant is a mutual benefit association, organized under 


the laws of the state of Illinois, and doing a life insurance busi- 
ness in Missouri. The plaintiff sues as the duly appointed and 
qualified guardian of several minors, who are the beneficiaries 
in the certificate of insurance involved. It appears that several 
years ago the deceased, David Queatham, father of the bene- 
ficiaries, became a member of the defendant order, and for a 
competent consideration it issued to him its certificate of insur- 
ance on his life to an amount not exceeding $2,000, which, after 
the decease of his wife, became payable to his children, the in- 
fant beneficiaries, for whom the guardian prosecutes this suit. 
The insured, David Queatham, died December 26, 1906, but just 
what occasioned his death was the question at issue in the trial, 
for, if it occurred as a direct result of his following the occupa- 
tion of railroad brakeman or switchman, which was prohibited 
by the contract of insurance, no liability may be enforced 
against the defendant. At the trial, besides introducing the cer- 
tificate of insurance and proving the right of the guardian to 
maintain the suit for the infant beneficiaries, plaintiff introduced 
a stipulation, executed by the defendant, to the effect that at 
the time of his death the insured was in good standing in the 
order, and had paid all of his assessments and dues thereto. 
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The defendant, by its answer, admitted, as well, that insured had 
departed this life on the date mentioned, and due proof of his 
death had been furnished it in acordance with the stipulation of 
the contract. 

A prima facie case having been thus made, the defendant 
sought to escape liability on the grounds the insured came to his 
death as a direct result from following the occupation of a rail- 
road brakeman or switchman, which occupation was prohibited 
by the contract. The certificate of insurance stipulated that, if 
the insured should follow any employment or occupation men- 
tioned in section 14 of the by-laws of the society, the contract 
of insurance should thereby become ipso facto null and void as 
to any claim for death benefits, if the death of the insured be di- 
rectly traceable to such hazardous employment or occupation. 
Section 14 of the by-laws, in force at the time the certificate was 
issued and at all times thereafter, including the date of the 
death of the insured, denounced and prohibited the occupation 
of railroad brakeman on all trains except passenger trains using 
air brakes only, and further denounced and prohibited the occu- 
pation of a railroad switchman, such as switching or coupling 
cars or braking thereon. And it was further stipulated in the 
contract that persons should be held to be engaged in such pro- 
hibited occupations when the work or duties incident to his em- 
ployment required him occasionally or continuously during any 
part of the vear to perform any of the work or duties of or inci- 
dent to such prohibited occupations. The insured was in the 
employ of the Hydraulic Press Brick Company at the time of 
his death, and the duties of his employment required him to 
work both as a railroad brakeman and switchman about a loco- 
motive engine and numerous cars on the tracks at the works of 
the press brick company. It is true he was not employed by the 
railroad company, nevertheless, he, together with his compan- 
ions, worked daily about a standard locomotive engine and rail- 
road cars operated by the press brick company at its works. 
The duties of the insured were to throw switches, give signals, 
couple cars, set brakes, ride on the freight cars and locomotive 
engine as on any railroad. It appears, too, the train and cars 
about which he worked were not a pasenger train or cars using 
air brakes. Indeed, the evidence is conclusive to the effect that 
at the time of his death the insured was engaged in an occupa- 
tion prohibited by the express terms of the contract of insur- 
ance, and if his death be directly traceable to such employment, 
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then no liability therefor obtains against the defendant, for the 
reason such liabilty is expressly excluded by the provisions of 
the contract. 

After setting forth the provision of the certificate and its by- 
laws touching such prohibited employment, the defendant af- 
firmatively pleaded the insured came to his death by being 
crushed between the cab and the tender of a locomotive engine 
about which he was employed, and prayed to be discharged from 
liability on the ground that insured’s death was directly traceable 
to such prohibited employment. There can be no doubt that 
the burden is on the defendant to show to the reasonable satis- 
faction of the jury the insured came to his death as a direct re- 
sult of the prohibited occupation in which he was engaged. 
Meadows vs Pac. Mut. Life Ins. Co., 129 Mo. 76, 31 S. W. 578, 
50 Am. St. Rep. 427; 3 Elliott on Evidence, § 2372; 4 Cooley’s 
Briefs on Insurance, p. 3257._ To sustain this burden, the de- 
fendant introduced in evidence, over the objection and excep- 
tion of plaintiff, the proofs of death furnished it by the plaintiff, 
together with a copy of the coroner’s inquest or verdict, and 
the depositions of witnesses given at such inquest. The evi- 
dence was received on the theory that it constituted admissions 
by plaintiff against interest. In connection with, and as parcel 
of, the proofs of death, there is a certificate of the attending 
physician to the effect that insured came to his death from a 
fracture at the base of the skull, and the several depositions of 
witnesses at the inquest, together with the verdict of the coro- 
ners jury, recite deceased came to his death from injuries re- 
ceived by being crushed between the tender and cab of a loco- 
motive engine while rounding a short curve. After the court 
received these documents in evidence, over the objection and 
exception of plaintiff, plaintiff introduced other evidence in re- 
buttal tending to contradict the same, and indicating the insured 
might have come to his death as the result of a stroke of apo- 
plexy. This evidence will be further noticed hereafter. The de- 
fendant argues that the evidence introducd by plaintiff in rebut- 
tal is wholly insufficient to overcome and repel the probative 
force of the facts recited pertaining to the cause of death in the 
proof of death and the depositions and coroner’s verdict; that 
the proof of death and proceedings before the coroner are to be 
regarded as admissions against the beneficiary, and sufficient to 
support its defense unless overcome by substantial evidence to 


the contrary. 
VoL. XXXIX.—65. 
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This matter will be considered in three parts: First, as to the 
competency of the proof of death as admissions against interest ; 
second, as to the depositions given before the coroner; and, 
third, as to the probative force of the coroner’s inquest, or, in 
other words, the verdict of the coroner’s jury. It may be stated 
as a general rule that proofs of death furnished by a beneficiary 
to the insurer in accordance with the stipulations of the policy 
are admissible in evidence against such beneficiary as admissions 
by him of the truth of the statements therein contained. Al- 
though there is strong reason for the rule, where the statement 
is made directly by the beneficiary, it is subject to the qualifica- 
tion that the beneficiary will not be estopped by erroneous 
statements in the notice or proofs of death under all circum- 
stances. In other words, succinctly stated, in proper cases, ad- 
missions contained in such proofs may be examined on the trial. 
They are only prima facie that the facts stated are true. Ins. 
Co. vs. Newton, 12 Wall. 32, 22 L. Ed. 793; 4 Cooley’s Insur- 
ance Briefs, pp. 3467, 3471, 3472; 3 Elliott on Evidence, § 2387. 
But the rule as to such admissions does not obtain in this case, 
for the reason the plaintiff here acted in the capacity of guardian 
for his wards in furnishing the proof of death. Generally speak- 
ing, the guardian can make no admission contrary to the in- 
terest of the ward. As against an infant, everything must be 
proved, and he is not bound by admision made by the guardian. 
Cochran vs. McDowell, 15 Ill. 10; Kidwell vs. Ketler, 146 Cal. 
12, 79 Pac. 514; Claxton vs. Claxton, 56 Mich. 557, 23 N. W. 
310; Quigley vs. Roberts, 44 Ill. 508; Schlotterer vs. Brooklyn, 
etc., Ferry Co., 75 App. Div. 330, 78 N. Y. Supp. 202; Cooper 
vs. Mayhew, 40 Mich. 528; 15 Am. & Eng. Ency. Law (2d Ed.) 
71, 72. It may be that this doctrine obtains with full force and 
effect as to all statements of fact in proofs of death under life in- 
surance policies made by guardians to the end of collecting the 
insurance for their wards. But on this we give no opinion. 
This question is expressly reserved for the reason it is unneces- 
sary to a proper disposition of the case. It is sufficient to say 
here that the general doctrine precluding admissions by a 
guardian as against the interest of his ward obtains, at least in 
insurance cases, to the extent that such guardian may not bind 
the ward by making admissions beyond the actual requirements 
of the policy. Where the contract between the parties expressly 
requires certain facts to be disclosed in the proofs of death as a 
condition precedent to collecting the insurance, it may be that 
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the statement of facts to that end made by the guardian is com- 
petent to be seceived as admission against the interest of the 
ward, but, on principle, the rule certainly can extend no farther 
than this. As a general proposition an agent may bind his prin- 
cipal within the scope of his authority, but the rule as to 
guardians is more strict than that which obtains ordinarily be- 
tween principal and agent. And it is entirely clear that a 
guardian will not be permitted to bind his ward by statements 
in the proof of death which are not required to be made as con- 
ditions precedent. Buffalo Loan, Trust & Safe Deposit Co. vs. 
Knights Templars Ass’n, 126 N. Y. 450, 27 N. E. 942, 22 Am. 
St. Rep. 889; Knights Templars, etc., Co. vs. Crayton, 209 III. 
550, 70 N. E. 1066; 4 Cooley’s Insurance Briefs, pp. 3468, 3469. 

The admission relied upon as being in the proof of death is 
the statement of the attending physician that the insured came 
to his death from a fracture at the base of the skull, together 
with statements contained in the depositions given before the 
coroner, and the verdict indicating that his death resulted from 
being caught between the cab and tender of a locomotive en- 
gine. It is certain that none of these statements can be accepted 
as admissions’ against the interest of the infant wards for the 
reason, if none other, that the guardian was not required by the 
contract of insurance to make any such showing of fact. It is 
argued by defendant in the brief as though its by-laws required 
these matters to be set forth in the proof of death. As to this we 
are unadvised. It is sufficient to say that no such by-laws ap- 
pear in the record before us. All that appears in the record 
touching the requirements as to proof of death is a recital in the 
certificate to the effect that no action may be maintained thereon 
until proofs of death and claimant’s right to benefits have been 
filed with the company and passed upon by the board of di- 
rectors. From this no requirement appears by which the duty 
is imposed upon any one to recite the cause of death in such 
proofs. This being true, any statement made by the guardian 
in such proofs, or otherwise, with respect to that matter, was 
voluntary, and that such voluntary statements may not be at- 
tributed to the ward as admissions against interest is beyond 
question. See Buffalo Loan Trust, etc., Co. vs. Knights 
Templars, etc., 126 N. Y. 450, 27 N. E. 942, 22 Am. St. Rep. 839, 
directly in point. 

Although there appears indorsed on the back of the blank 
form for proof of death, which was furnished by defendant, a re- 
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quest to accompany the proof with a copy of the proceedings had 
before the coroner, there is not a word contained in the certifi- 
cate or by-laws before us imposing such a duty upon the parties 
in interest. Indeed, nothing appears in the record, certificate, 
or by-laws, or in any portion of the contract, indicating that the 
cause of death should be stated in the proofs, or that the coro- 
ner’s proceedings should be furnished therewith. In these cir- 
cumstances, it is clear that if the guardian furnished a copy of 
the coroner’s evidence and verdict at the instance of the defend- 
ant he did so as an accommodation to it and not in performance 
of an act enjoined by the policy upon his wards. The court 
should have rejected the proof of death, the depositions of wit- 
nesses, and the verdict of the coroner’s jury attached for the 
reasons stated, if for none other. Those documents were wholly 
incompetent as admissions against the infant beneficiaries. 

But it is said, even though the proof of death be rejected, the 
coroner’s verdict and depositions given at the inquest are to be 
considered independent of such proof. We are not so per- 
suaded. <As to the depositions given by the witnesses at the 
coroner’s inquest, it ought to be sufficient to say that every prin- 
ciple of natural justice points these should be excluded. Ex- 
parte statements thus given without an opportunity being ac- 
corded an interested party to examine the witnesses fall within 
the rule against hearsay evidence, as we have always understood 
it. Indeed, it has been decided many times that depositions of 
witnesses before the coroner are not competent to be received 
in evidence even prima facie in litigation subsequently arising 
touching the subject matter of the coroner’s inquiry unless ex- 
pressly authorized by statute. It is to be noted, however, that 
such depositions may be used for the purpose of contradicting a 
witness before the coroner who gives testimony in subsequent 
litigation touching the same subject matter. Pittsburg, etc., Ry. 
Co. vs. McGrath, 115 Ill. 172, 3 N. E. 439; Ins. Co. vs. Schmidt, 
40 Ohio St. 112; Knights Templars, etc., Co. vs. Crayton, 209 
Ill. 550, 70 N. E. 1066. The only statute we have touching the 
matter of the preservation of the evidence taken before the coro- 
ner is section 6642, Rev. St. 1899 (Ann. St. 1906, p. 3299). That 
section provides the evidence of the witnesses shall be preserved 
in writing, and, if it relates to the trial of any person being con- 
cerned in the death, it shall be returned to the court of the 
county having criminal jurisdiction, along with the recognizance 
of witnesses to be taken. Nothing whatever in this statute indi- 
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cates such depositions may be received in evidence for the pur- 
pose of establishing the cause of a death in any case. 

The matter relating to the finding of the inquisition itselfi— 
that is, the verdict—is not so clear. It seems that under the 
common law in England the coroner’s inquest was a court of 
record, but it is not so regarded in this country. 5 Enc. Pl. & 
Pr. p. 88. Although the coroner with us is a constitutional offi- 
cer (sections 10, 11, art. 9, Const. Mo. [Ann. St. 1906, pp. 262, 
263]), nothing to be found in the Constitution indicates that an 
inquest he!d by him shall be regarded as a court of record. In- 
deed, our Constitution vests the judicial power of the state in 
the several tribunals enumerated in sections 1, 34, 35, 36, and 
37 of article 6 of the Constitution (Ann. St. 1906, pp. 212, 238, 
240), and among these the coroner is not mentioned. Judicial 
records—that is, records of courts of competent jtrisdiction— 
are conclusive between the parties and privies, and, as a general 
rule, impart absolute verity (24 Am. & Eng. Ency. Law [2d Ed.] 
193), but certainly such is not true of the record of the coroner’s 
inquest. For, as to this, none are parties or privies although 
the public may not be regarded as an entire stranger to such 
proceedings. 1 Greenleaf, Evidence (16th Ed.) § 556. There 
can be no doubt that in so far as the coroner exercises his dis- 
cretion with respect to determining whether or not an inquest 
should be held his acts necessarily are of a judicial character. 
So much and no more has been decided on this question by our 
Supreme Court. Boisliniere vs. Board of Commissioners, 32 
Mo. 375. See, also, 7 Am. & Eng. Ency. Law (2d Ed.) 602. But 
aside from this, we have been unable to discover anything in 
our statutes according the force and effect of a judicial proceed- 
ing to such inquest. It is true section 6642, 6643, Rev. St. 1899 
(Ann. St. 1906, p. 3299), require a coroner’s verdict to be in 
writing and to be signed by the jurors and the coroner as well. 
These sections do not say the verdict shall be used as evidence 
of any particular fact. The general rule in criminal matters is 
said to be that, when the coroner’s inquisition may be received 
as proof of the corpus delicti, it is not to be considered to fix a 
crime upon the accused. 7 Am. & Eng. Ency. Law (2d Ed.) 612. 
It is clear that no provisoin of our statute authorizes the recep- 
tion of the coroner’s verdict in evidence in civil litigation arising 
out of the subject matter of the inquiry for the purpose of prov- 
ing the cause of death. There appears to be considerable con- 
flict in the decisions on the question whether a coroner’s inquisi- 
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tion or verdict is competent prima facie evidence to show the 
cause of the death of the insured. It appears that some of the 
cases accord high importance to such inquisitions in accordance 
with the common law doctrine which obtained in England, to 
the effect that they are proceedings of courts of record, while 
others are influenced to some extent by local statutes different 
from our own. U. S. Life Ins. Co. vs. Kielgast, 129 Ill. 557, 
22 N. E. 467, 6 L. R. A. 65, Pyle vs. Pyle, 158 III. 289, 41 N. E. 
999, Supreme Lodge vs. Fletcher, 78 Miss. 377, 28 South. 872, 
29 South. 523, are leading cases in support of the doctrine re- 
ferred to. See, also, 4 Cooley’s Insurance Briefs, pp. 3259, 3260. 
However, those courts admit the verdict as prima facie evidence 
only. Other courts of high authority have expressed grave 
doubt on the question as to whether or not the verdict should 
be considered even prima facie with respect to the cause of 
death. See Olwell vs. Milwaukee Street Ry. Co., 92 Wis. 330, 66 
N. W. 362; Metzradt vs. Modern Brotherhood, 112 lowa, 522, 
527, 84 N. W. 498. The better opinion on this question, es- 
pecially when viewed in the light of our statutes, which accord 
no special prerogatives to such inquests or verdicts, seems to 
be that declared to be the correct rule by Judge Elliott in his 
valuable work on Evidence, vol. 3, § 2390. In speaking of this 
matter, Judge Elliott says the correct rule undoubtedly is that 
such verdict is only admissible as a part of the proofs of death, 
and is not to be considered as evidence by the jury in determin- 
ing the question of the cause of the death of the insured. Such 
is the view expressed by many courts, and it seems in con- 
formity with sound principle, for, in subsequent litigation over 
the subject matter of the inquest, parties ought not to be em- 
barrassed even prima facie by findings of fact against their in- 
terest in a proceeding to which they were not parties, and over 
which they had no control. We believe, therefore, while such 
verdict is competent to be received in evidence as a part of the 
proof that the death of the insured occurred, it is not even prima 
facie competent as tending to prove the cause of such death, 
and this is true when it is introduced by either party. This view 
is supported by the following cases in point: Cox vs. Royal 
Tribe of Joseph, 42 Ore. 365, 71 Pac. 73, 60 L. R. A. 620, 95 
Am. St. Rep. 752; Louis vs. Connecticut Mut. Ins. Co., 58 App. 
Div. 187, 68 N. Y. Supp. 688; Dougherty vs. Pac. Mut. Life Ins. 
Co., 154 Pa. 385, 25 Atl. 739; Goldschmidt vs. Mut. Life Ins. 
Co., 102 N. Y. 486, 7 N. E. 408; Germania Life Ins. Co. vs. 
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Ross-Lewin, 24 Colo. 438, 51 Pac. 488, 65 Am. St. Rep. 215; 
“Etna Life Ins. Co. vs. Kaiser, 115 Ky. 539, 74 S. W. 203; Union 
Central Life Ins. Co. vs. Hollowell, 14 Ind. App. 611, 43 N. E. 
277; 3 Elliott on Evidence, § 2390; 4 Cooley’s Insurance Briefs, 
3260. See, also, in point, so far as the principle is concerned, 
Buffalo Loan Trust, etc., Co. vs. Knights Templars, etc., Ass’n, 
126 N. Y. 450, 27 N. E. 942, 22 Am. St. Rep. 839. 

Accepting such to be sound doctrine on the subject, it there- 
fore appears that even the coroner’s verdict although in evi- 
dence, is not to be considered as to the cause of the death of the 
insured. After excluding these matters which are found to be 
incompetent on the question of how the deceased came to his 
death, the other evidence in the record, tending to sustain the 
defense that insured came to his death as a direct result of his 
employment, is very meager indeed. In this connection, it is to 
be remembered that plaintiff's prima facie case is abundantly 
made by the proof, and the burden is on the defendant to over- 
come it by showing the insured came to his death from a cause 
directly traceable to his occupation as a railroad brakeman or 
switchman. There can be no doubt that with these documents 
in the case, as admissions, and other proof, the evidence would 
seem to greatly preponderate in favor of the defense, although 
not entirely conclusive on that score. 

Aside from these documents, it appears that deceased was 
riding in a locomotive engine, and the proof shows that he was 
about the gangway betwen the cab of the locomotive and the 
tender. No one saw him standing there, but he was seen to be 
in the act of falling as though he had occupied that position, but 
just what caused him to fall does not appear. Some of the wit- 
nesses say the insured was conscious imediately after he fell, 
and others say he was unconscious at that time. The evidence 
is both ways as to this. It appears that he died about one and 
a half hours after having fallen to the ground. All of the wit- 
nesses say that there were no indications on his body of ex- 
ternal violence; that is to say, nothing to be found on the body 
indicated that he had been squeezed between the cab and the 
tender of the engine. The only marks were a few scratches on 
the face resulting from his fall upon the cinders adjacent to the 
track. The attending physician, whose certificate appears in 
the proof of death to the effect that insured’s skull was 
fractured, testified on the trial that he had overstated the fact in 
the proof of death, as he actually found no fracture of the skull. 
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It seems the physician was misled by the circumstance that in- 
sured fell from the engine and assumed that his skull was 
fractured because it was clear to him that he was suffering from 
a hemorrhage of the brain. He gave testimony to the effect that 
he knew the insured died as a result of a hemorrhage of the 
brain, and that this hemorrhage might result from natural 
causes or what is commonly known as a stroke of apoplexy, or 
it might result from a fracture of the skull; that the respiration 
of the insured and the pupils of his eyes indicated clearly that 
he was suffering from hemorrhage of the brain. The physician 
did not express the opinion that insured died from apoplexy, 
neither did he express the opinion that the hemorrhage was oc- 
casioned by a fracture of the skull. The testimony might afford 
an inference either way on the subject. It is sufficient to say 
here, however, on the case made, the plaintiff was entitled to re- 
cover unless the defendant showed by competent evidence that 
insured’s death was directly traceable to his occupation of rail- 
road switchman or brakeman. And this burden it has failed to 
sustain beyond a reasonable inference to the contrary. In other 
words, after excluding as incompetent the proof of death, the 
depositions given before the coroner, and the verdict of the 
coroner's jury, the evidence tending to prove that the insured 
came to his death from a casualty connected with his employ- 
ment is in no sense conclusive, as it must be to justify us in dis- 
turbing the verdict. 

In this view, the judgment should be affirmed. It is so or- 
dered. All concur, 
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RASICOT’ VS. ROYAL NEIGHBORS OF AMERICA.* 


(Supreme Court of Idaho.) 


MUTUAL BENEFIT INSURANCE—WARRANTIES. 

Where an applicant for fraternal benefit insurance specifically warrants 
the literal truth of the answers given to the questions submitted, the 
statements made in the application are treated in law as warranties, 
and not as mere representations. 


[For other cases, see Insurance, Cent. Dig. § 1860; Dec. Dig. § 723.] 


WARRANTIES—ANSWERS EXPRESSING APPLICANT'S OPIN- 
ION. 


The warranty as to the truth of an answer which by its nature expresses 
only the opinion or judgment of the applicant should not extend 
iurther than to insure the honesty and good faith of the party an- 
swering the question, and that it was in truth and in fact his honest 
opinion or judgment. 

[For — cases, see Insurance, Cent. Dig. $$ 1859, 1860; Dec. Dig. § 
723. 


WARRANTIES—WAIVER. 


Where a fraternal benefit society received an application from a woman 
for insurance which warranted the literal truth of the answers given 
by her, and she represented, and at the time honestly believed, that 
she was not pregnant, when in fact and in truth she was, and the 
contragt provided that the society would not become liable in such 
a case and that it would not consider such an application until at 
least two months after confinement, and the society collected and 
received dues, assessments, and premiums from the insured for a 
period of nearly five years thereafter, during which time the appli- 
cant was in good health, the insurance society will be held to have 
waived the right to insist on a breach of the contract for the falsity 
of the answer. 


[For other cases, see Insurance, Cent. Dig. § 1866; Dec. Dig. § 724.] 


MUTUAL BENEFIT SOCIETIES—AGENCY OF LOCAL CAMP. 


Where a local camp of a fraternai benefit society receives and collects 
the dues and assessments and insurance premiums from its members, 
and transmits them to the officers of the superior or head organiza- 
tion, which issues the benefit certificates, and has supervision and 
right of expulsion of members, the local camp should be regarded 
and treated as the agent of the superior or head department of the 
society. : 

[For other cases, see Insurance, Dec. Dig. § 697.] 


MUTUAL BENEFIT SOCIETIES—REPUDIATION OF OBLIGA- 
TION—PUBLIC POLICY. 


It is contrary to sound public policy and detrimental to the best in- 
terests of society at large to allow a fraternal benefit society to issue 
to an applicant a benefit certificate, and thereafter continuously col- 
lect and receive from the applicant his dues and assessments for a 
number of years and induce him to continue his payments and keep 
up his membership and dues, under the belief that his savings are 
being devoted to the purchase of protection for his family and de- 
pendent ones, and then, after his death, to allow the society to re- 
pudiate the contract on the ground that the policy never went into 
effect because of some temporary cause or disability which existed 
at the time of the delivery of the policy, and of which the applicant 


* Decision rendered, April 16.1910. 108 Pac. Rep. 1048. Syllabus by the Court. 
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had no knowledge, and which was wholly obviated, and did not in 

any manner contribute to the cause of death, increase the risk, or 

lessen the life expectancy of the applicant, and which cause or con- 

dition would not have avoided the policy or been a breach of the 

contract had it occurred after the contract went into force and op- 
* eration. 


[For other cases, see Insurance, Cent. Dig. § 1866; Dec. Dig. § 724.] 
CONSTRUCTION OF CONTRACT—“SOUND HEALTH”. 


An agreement or stipulation in a contract of insurance made with a mar- 
ried woman that the policy shall not go into effect unless it is de- 
livered to her ‘while in sound health” is not violated by reason of 
the applicant being pregnant at the time of the delivery of the 
policy [citing Words and Phrases, vol. 7, p. 6554; vol. 8, p. 7802]. 

[For other cases, see Insurance, Dec. Dig. § 723.] 


APPLICATION—“PERSONAL AILMENT”. 


A statement made by a married woman who applies for insurance in a 
fraternal benefit society that she has not consulted with a physician 
“in regard to a personal ailment” within the last seven years does 
not cover a single attendance by a physician upon the applicant some 
three years prior thereto when she was confined and gave birth to 
a child. Confinement in childbirth is not a ‘personal ailment” with- 
in the meaning of such a provision in the contract. 


[For other cases, see Insurance, Dec. Dig. § 723.] 


APPLICATION—“DISEASE” AND “UNSOUND HEALTH”. 

Pregnancy is not per se a condition of unsound health, nor a disease, 
within the meaning of such terms used in an application for a policy 
of insurance. 

[For other cases, see Insurance, Dec. Dig. § 825.] 

[For other definitions, see Words and Phrases, vol. 3, p. 2100; vol. 8, p. 
7639. ] 


a OQ 


BOCHDAM VS. SUPREME LODGE, K. P.* 
(Supreme Court of New York, Appellate Term.) 


FRATERNAL INSURANCE—FORFEITURE—GROUNDS. 


Where a fraternal order, consisting of subordinate lodges, received a 
member’s dues for a month from the section secretary of a sub- 
ordinate lodge, who advanced the sum, a tender to the section secre- 
tary of the dues for the following month, unaccompanied by the 
sum advanced by him for the previous month, was a sufficient ten- 
der, and the order could not forfeit the membership under by-laws 
providing for the payment of dues to the section secretary and for a 
forfeiture of membership on nonpayment of dues. 


[For other cases, see Insurance, Cent. Dig. § 1905; Dec. Dig. § 753.] 


se al INSURANCE—WRONGFUL FORFEITURE—EF- 
ECT. 


A member of a fraternal insurance order, whose membership is illegally 
forfeited, need not therefore tender dues for succeeding months in 
order to keep his certificate enforceable. 

[For other cases, see Insurance, Cent. Dig. § 1906; Dec. Dig. § 754.] 


* Decision rendered, May 17,1910. 123 N. Y. Sup. 59. 
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WILCOX VS. SUPREME COUNCIL OF ROYAL 
ARCANUM.* 


(Supreme Court of New York, Special Term, Onondaga County,) 


MUTUAL BENEFIT ASSOCIATIONS—TRIAL OF MEMBER — 
CONSTITUTION OF TRIBUNAL¢ 


The rule that no one can be a judge of a cause in which he is interested 
applies to members of a tribunal constituted under the laws of a 
fraternal corporation to try a member on charges which may result 
in his expulsion. 


[For other cases, see Insurance, Dec. Dig. § 604.] 


MUTUAL BENEFIT ASSOCIATIONS—CHARGES AGAINST 
MEMBER—CONSTITUTION OF TRIBUNAL. 


Where a member of a beneficial association is charged with having 
falsely accused the members of the Supreme Council of being rob- 
bers and criminals, a tribunal constituted of members of the Su- 
preme Council is not qualified for the trial of such charges. 


[For other cases, see Insurance, Dec. Dig. § 6094.] 


MUTUAL BENEFIT ASSOCIATIONS—CHARGES AGAINST 
MEMBER—CONSTITUTION OF TRIBUNAL—JUDGMENT. 


Where members of the Supreme Council of a beneficial association try 
a member who had accused them of being robbers and criminals, the 
judgment of such tribunal is voidable only, and while it stands can- 
not be collaterally attacked. 


[For other cases, see Insurance, Dec. Dig. § 604.] 
* Decision rendered, Feb., 1910. 123 N. Y. Sup. 83. 


BIRCHER ET AL. VS. MODERN BROTHERHOOOD OF 
AMERICA.* 


(Supreme Court of South Dakota.) 


MUTUAL BENEFIT INSURANCE—ACTIONS—SUICIDE—BUR- 
DEN OF PROOF. 

The burden is on a fraternal benefit order interposing suicide as a de- 
fense to a certificate to show that the circumstances are inconsistent 
with any other reasonable cause of death than suicide. 


[For other cases, see Insurance, Cent. Dig. § 1999; Dec. Dig. § 817.] 


MUTUAL BENEFIT INSURANCE—ACTIONS—SUICIDE—QUES- 
TION FOR JURY. 

In an action on a benefit certificate, whether insured intentionally com- 
mitted suicide by drowning or lost her life accidentally while fleeing 
from an imaginary danger, she being insane, held for the jury. 

[For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.] 





* Decision rendered, April 5,1910. 126 N. W. Rep. 583. 
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NEW YORK LIFE INS. CO. VS. SLOCUM. (No. 1,263.)* 
(United States Circuit Court of Appeals, Third Circuit.) 


LIFE INSURANCE—NONFORFEITABLE POLICY—PREMIUMS 
—FAILURE TO PAY—TERMINATION. 

A nonforfeitable policy provided that, if insured was indebted to the 
company, and any premium on the policy or interest on a loan was 
not duly paid, and a request for paid up insurance was made, the 
policy would be indorsed for such amount as any excess of the re- 
serve held by the company over such indebtedness would purchase 
according to the company’s published table of single premiums, 
and that, if there was no request for paid up insurance, then the net 
amount that would have been payable as a death claim on the date 
to which the premiums were duly paid would automatically continue 
as term insurance from such date for such time as the excess of the 
reserve would purchase according to the company’s present pub- 
lished table of single premiums for term insurance and no longer. 
Held, that where the excess of reserve over a loan granted on a 
policy was practically nothing, amounting at most to only $5.80, 
which would have purchased term insurance for not more than eight 
days after the annual premium date, a failure to pay a current pre- 
mium until after the expiration of such time precluded a recovery 
on the policy in case of insured’s death, 


[For other cases, see Insurance, Cent. Dig. 891; Dec. Dig. § 349.] 


PREMIUMS—NONPAYMENT—LOANS. 


A premium note, executed to continue a policy, provided that no part 
of the premium had been paid, but that the insurance should con- 
tinue tn force until midnight of the due date of the note, and, if the 
note was paid on or betore the date when due, the payment, to- 
gether with the cash received, would be accepted in payment of the 
premium. The agent accepting the note informed insured’s wife that 
the amount of cash received at the time the note was executed 
would extend the policy until May 27, 1908, which was after insured 
died, if the note signed by insured was delivered prior to the ex- 
piration of the days of grace. Insured, however, was too ill to sign 
the note, and it was not signed or delivered until after the expiration 
of such grace. Held, that the policy was terminated. 


[For other cases, see Insurance, Cent Dig. § 897; Dec Dig. $ 349.] 
*% Decision rendered, Feb. 15,1910. 177 Fed. Rep. 842. 





Ore 


WESTERN & SOUTHERN LIFE INS. CO. VS. 
GRIMES’S ADM’R.* 
(Court of Appeals of Kentucky.) 


LIFE INSURANCE—VALIDITY — BENEFICIARY WITHOUT 
INSURABLE INTEREST. 


One having no insurable interest cannot take out life insurance even 
with consent of insured, and if he does the law will not enforce the 
contract, because against public policy, and a policy taken out by 
insured for such a beneficiary and continued in force by the benefici- 
ary’s husband after it has been repudiated, abandoned, and dropped 
by insured, is void. 

[For other cases, see Insurance, Cent. Dig. § 165; Dec. Dig. § 119.] 


*% Decision rendered, May 12,1910. 1288. W. Rep. 65. 
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ERICKSON VS. LADIES OF THE MACCABEES OF 
THE WORLD.* 
(Supreme Court of South Dakota.) 


MUTUAL BENEFIT—BY-LAWS—APPLICABILITY. 


A by-law of a mutual benefit society provided that no benefit should be 
paid because of the death of a member who had given untrue an- 
swers, except that a member who understated her age in good faith 
should not thereby forfeit her certificate if under the age limit. An- 
other by-law provided that, where satisfactory evidence should be 
submitted to the board of trustees of an understatement of age in 
good faith the beneficiary should be entitled to receive only an 
amount bearing the same ratio to the amount named in the certifi- 
cate as the rate the member paid to the rate the member should 
have paid. Held, that the first by-law related back to the original 
application in all cases alike, whether insured was living or dead at 
the time of its adoption, and that the second by-law prescribed that 
the rule of waiver should govern the board of trustees in their ac- 
tion upon all death claims. 


[For other cases, see Insurance, Cent. Dig. § 1833; Dec. Dig. § 693.] 


MUTUAL BENEFIT—FALSE ANSWER—KNOWLEDGE OF 
AGENT. 

The act of the soliciting agent of a mutual benefit society in advising 
assured that the “word ‘Accident’ would do as an answer” to the 
question “State the cause of your father’s death’ cannot be held 
binding upon the society, where assured expressly agreed in her 
application that no verbal statement, to whomsoever made, should 
modify the answers therein, and that she had read and fully under- 
stood the same. 


[For other cases, see Insurance, Cent. Dig. § 1868; Dec. Dig. § 724.] 


eS 


MUTUAL BENEFIT—WARRANTY—PROVINCE OF COURT 
AND JURY. 

Where a question in an application for a benefit certificate is so framed 
that it calls for specific facts within the actual knowledge of appli- 
cant, and excludes matters of opinion or judgment, no interpreta- 
tion is possible or required, but where the question, whether relat- 
ing to matters ordinarily deemed material or immaterial, is open to 
construction, it may and should be interpreted by the court. 


[For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.] 


MUTUAL BENEFIT—FALSE ANSWER—MISUNDERSTANDING 
OF QUESTION. 

Where the answer, upon any fair interpretation of the meaning of a 
question in a benefit certificate application as it might have been 
understood by the applicant, may be deemed a true answer, no for- 
feiture of rights should be permitted. 

[For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 
723.] 

“ACCIDENT.” 

“Accident” is defined by Webster as a befalling; an event that takes 
place without one’s foresight or expectation; an undesigned, sud- 
den and unexpected occurrence of an unfortunate character; a mis- 
hap. 

[For other definitions, see Words and Phrases, vol. 1, pp. 62-70; vol. 8, 
Pp. 7560. ] 


% Decision rendered, March 23,1910. 126 N. W. Rep. 259. 
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MUTUAL BENEFIT—FALSE ANSWER—MISUNDERSTANDING 
OF QUESTION. 

A benefit certificate application required applicant to state ‘Cause of 
death” (of father). It appeared that applicant’s father had been in 
ill health, and had some disease which the doctors called diabetes 
or Bright’s disease, but it did not appear that applicant understood 
he was ill of a disease necessarily fatal. At the time of her applica- 
tion applicant stated to the agent “that her father had not been 
well, that he had got up out of bed to use a vessel and fell over 
dead, and that she did not want to give that in’, whereupon the agent 
suggested “that the word ‘Accident’ would do”, and it was filled in 
as the cause of his death. Held, that the question did not place 
clearly before applicant the distinction between death resulting from 
disease and death from some form of external violence, and was so 
framed that applicant may have honestly mistaken its true import 
and given a true answer as she reasonably understood it, and that it 
was for the jury whether she acted honestly, without intent to mis- 

‘ represent. 

[For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.] 

MUTUAL BENEFIT—FRAUD AND WARRANTY  DISTIN- 
GUISHED. 

Though fraud may be predicated upon a suppression of the truth in 
making application for a benefit certificate, warranty is only based 
on an affirmation of something not true. 

[For other cases, see Insurance, Cent. Dig. $$ 1859-1865; Dec. Dig. § 


723.) 


——- ~~ @e@ — -—-— 


PALMER Vs. LOYAL MYSTIC LEGION OF AMERICA. 
(No. 15,973.)* 
(Supreme Court of Nebraska.) 


BENEFIT INSURANCE—DEFENSES. 

In an action based upon a beneficiary certificate of membership issued 
April 4, 1895, it is held that the act of April 8, 1897 (Comp. St. 1909, 
c. 43, § 94; Laws 1897, p. 266), prohibiting the acceptance of mem- 
bers of over the age of 55 years, cannot furnish a defense; the con- 
tract having been made prior to the passage of the act. 


{For other cases, see Insurance, Dec. Dig. § 770.] 


MUTUAL BENEFIT INSURANCE—MISREPRESENTATION — 
EVIDENCE. 

The evidence as to the age of the member at the time of his admission 
into defendant association is examined, and briefly referred to in the 
opinion, and it is found that there was sufficient to sustain the ver- 
dict of the jury that no misrepresentation as to the age of the mem- 
ber was made to defendant prior to, or at the time of, his admis- 
sion to membership. 


[For other cases, see Insurance, Dec. Dig. § 819.] 


MUTUAL BENEFIT INSURANCE—BY-LAWS—PROOF OF 
DEATH. 


The by-laws of defendant, in force at the time of the death of the mem- 
ber, provided that payment should be made to the beneficiary with- 


* Decision rendered, April 23, 1910. 126 N. W. Rep. 285. Syllabus by the Court. 
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in ninety days after the proof of death, but fixing no time within 
which the proof should be made. Held, that a reasonable time 
should be allowed within which to make such proof, which is held 
in this case to be thirty days, and that interest should not be com- 
puted upon the amount of the certificate until the expiration of 120 
days after the death of the member; the proof having been made. 


[For other cases, see Insurance, Cent. Dig. §§ 1963-1965, 1982; Dec. Dig. 
§§ 780, 799.] 


————— $e @_____"_- 


STATE VS. TRINITY LIFE & ANNUITY SOCIETY.* 
(Court of Civil Appeals of Texas.) 


FRATERNAL BENEFICIARY ASSOCIATION—INSOLVENCY. 


Where a fraternal beneficiary association, obtaining its funds from as- 
sessments on members, had power to levy extra assessments when- 
ever there was insufficient money in the benefit fund to meet the 
claims of the beneficiaries of the fraternity, and when proceedings 
were instituted by the state to wind it up it had 279 members, and 
had paid all its obligations as they matured and had not suspended 
business, but was a going concern, with available assets of $3,500, it 
was not insolvent, though its unmatured liabilities greatly exceeded 
that sum. 


{For other cases, see Insurance, Dec. Dig. § 62.] 


BENEFICIARY ASSOCIATIONS—SOLVENCY—NEW ASSESS- 
MENTS—RIGHT TO LEVY. 


Under Acts 31st Leg. c. 36, providing that any insurance association 
doing business under the act might issue term certificates on the 
death of members within the term for which payments were limited, 
or limited payment, full life certificates payable at death, provided 
that the contract should provide that, if such limited or term pay- 
ments were not sufficient to meet the liabilities of the association 
for death benefits as they should accrue, additional assessments may 
be made for that purpose, the power to levy additional assessments 
is an important factor in determining the corporation’s insolvency. 


|For other cases, see Insurance, Dec. Dig. § 62.] 





” % Decision rendered, March 30,1910. Rehearing denied, May 4, 1910. 1278S. W. Rep. 1174. 


WALSH VS. SOVEREIGN CAMP, WOODMEN OF THE 
WORLD ET AL.* 
(St. Louis Court of Appeals. Missouri.) 


MUTUAL BENEFIT INSURANCE—ACTIONS—ISSUES. 


Where a benefit order sued on a certificate by the beneficiary named 
therein pleaded that the member attempted to change the benefici- 
ary by making the certificate payable to his children instead of his 
wife, and which asked that the wife named as beneficiary in the 





% Decision rendered, April 19,1910. Rehearing denied, May 3, 1910. 127 S. W. Rep. 645. 





1026 Insurance Law Journal Vol. 39. [ July, 1910. 


original certificate and the curator of the children interplead, and 
the wife averred that at the time of the attempted change the mem- 
ber was not of sound mind, and the curator claimed the certificate 
by virtue of the attempted change of beneficiaries, the cause be- 
came a suit in equity, and the controversy must be determined ac- 
cording to equitable principles. 


[For other cases, see Insurance, Cent. Dig. § 1986; Dec. Dig. § 802.] 


MUTUAL BENEFIT INSURANCE—BENEFICIARIES—CHANGE. 

The rules of a beneficiary order required that the name of the beneficiary 
should be given in every benefit certificate issued, and that if the 
member desired to change the beneficiary he could do so by for- 
warding to the sovereign camp his certificate with his request writ- 
ten thereon giving the name of the new beneficiary. A member 
who did not have the certificate executed an instrument asking for 
a change of beneficiaries so as to make the certificate payable to 
his children, instead of to his wife, and asking for a new certificate. 
The instrument was sent to the sovereign camp, and it returned the 
same with the statement that it was necessary that the request for 
a change of beneficiaries should be filled out on the official blank 
of the order, a copy of which was inclosed. The member died be- 
fore the instrument from the sovereign camp was received. Held, 
that equity as between the original and new beneficiaries would en- 
force the intent of the member to make the change of beneficiaries, 
though death intervened before he could conform to the rules and 
formally express his intention. 

[For other cases, see Insurance, Cent. Dig. §§ 1951, 1952; Dec. Dig. § 
784.] 


KELLY VS. PRUDENTIAL INS. CO. OF AMERICA.* 


(St. Louis Court of Appeals. Missouri.) 


LIFE INSURANCE — ASSIGNMENT OF POLICY—RIGHTS OF 
TRANSFEREE. 

The interest of an assignee in a life policy payable to insured’s executors, 
administrators, or assigns, by virtue of an instrument executed by 
insured, providing that on the death of insured prior to the death 
of such assignee, the benefit specified shall be paid to her subject 
to the conditions in the policy, is subject to the right of insurer to 
pay the benefit as authorized by the policy to any one equitably en- 
titled thereto by reason of having incurred expenses on behali of 
insured. 

[For other cases, see Insurance, Dec. Dig. § 583.] 


LIFE INSURANCE—PAYMENT. 

Insurer in a life policy authorizing it to pay the policy to any person 
equitably entitled thereto by reason of having incurred expenses in 
behalf of insured for his burial or other purposes may pay the policy 
to the public administrator who incurred expenses for the funeral 
of insured, whether he did so before or aiter the receipt of the 
money due on the policy. 


[For other cases, see Insurance, Dec. Dig. § 583.] 
* Decision rendered, April 19,1910. 1278, W. Rep. 649. 
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SIGNMENT—VALIDITY. 


a taking out a policy on his life payable to his executors, adminis- 


trators, or assigns may assign it to any one standing in the position 
of creditor or dependent, and the assignee need not be a relative. 


{For other cases, see Insurance, Cent. Dig. §§ 166, 167; Dec. Dig. § 121.] 











BEASELY VS. MUTUAL AID ASS’N ET AL.* 


(Supreme Court of Arkansas.) 




















NEFICIAL ASSOCIATIONS—CHANGE OF BENEFICIARY— 
“LEGALITY. 


Where the by-laws of a beneficial association expressly authorized a 


change of beneficiaries, a change made in accordance with such by- 
laws, which formed part of the contract evidenced by the certificate, 
was valid. 


[For other cases, see Insurance, Cent. Dig. § 1946; Dec. Dig. § 780.) _ 


* Decision rendered, April 8, 1910. 








ACTION ON 


1278. Ww. . Rep. 974. 





SOUTHERN STATES MUT. LIFE INS. CO. VS. 
HERLIHY.* 
(Court of Appeals of Kentucky.) 





POLICY—ADMISSIBILITY OF EVIDENCE—AP- 
PLICATION. 


Under Ky. St. § 679 (Russell’s St. § 4400), providing that policies con- 


taining any reference to the application of insured shall contain or 
have attached to the policy a copy of the application as signed by 
insured, and that no such application, unless so attached, shall be 
received in evidence in an action between the parties, an application 
was not admissible in evidence where not made a part of the policy 
by being incorporated in or written on or attached to it, nor is a 
medical examination of insured, which was a part of the application 
and intended to accompany it, admissible. 


[For other cases, see Insurance, Cent. Dig. §§ 1671, 1672; Dec. Dig. 








ACTION ON POLICY—INSTRUCTIONS. 


§$ 650.] 


The policies containing the only contract between the parties, and con- 


taining no reference to the health of insured, or the fact that she 
had other insurance, or had been rejected by other companies, re- 
quested charges that if insured when she made application had 
heart or kidney disease, or dropsy, and fraudulently concealed the 
fact from the insurer or its agents, falsely represented that she had 
not been rejected by any insurance company, or had made false 





% Decision rendered, May 12,1910. 1288S. W. Rep. 91. 





VoL. XXXIX.—66. 
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answer as to the amount of insurance she carried, and but for such 
concealment 2nd false answers the policies would not have been is- 
sued, defendant should recover, were properly refused. 


{For other cases, see Insurance, Dec. Dig. § 669.] 


ee ek POLICIES — DEFENSES — SUBSTITUTION FOR 

INSURE 

Though the insurer could not resist payment of the policies upon de- 
fenses arising out of the application, it could show that a person 
other than insured made the application and was examined, and that 
the insurance was obtained as part of a conspiracy of persons hav- 
ing no insurable interest in insured’s life. 


[For other cases, see Insurance, Dec. Dig. § 262.] 


ROYAL UNON MUT. LIFE INS. CO. VS. WYNN ET AL. 
—WYNN VS. ROYAL UNION MUT. 
LIFE INS. CO. (No.61.)* 
(United States Circuit Court, N. D. Georgia.) 


POLICY CONSTRUCTION—WHAT LAW GOVERNS. 

A bill to set aside a life insurance contract made in Georgia, insuring 
the life of a resident of that state, and a cross bill to recover the 
proceeds of the policy, must be determined in accordance with the 
law of that state. 

[For other cases, see Insurance, Cent. Dig. §§ 173-175; Dec. Dig. § 125.] 

[What law governs insurance policies, see notes to Corley vs. Travelers’ 
Protective Ass'n, 46 C. C. A. 287; Globe & Rutgers Fire Ins. Co. of 
New York vs. David Moffat Co., 83 C. C. A. 100.] 


LIFE POLICY—MISREPRESENTATIONS. 


Where insured was not an excessive drinker, and his death was not 
caused by his use of intoxicants, his misstatement of the kind or 
quantity of liquors consumed daily, or his failure to state certain 
facts with reference thereto not material to the risk, was no defense 
to the policy, nor ground for voiding it, under Civ. Code Ga. 1895, 
§§ 2097-2099, 2101, regulating the effect of concealment and misrep- 
resentations in an application for insurance. 


[For other cases, see Insurance, Cent. Dig. § 676; Dec. Dig. § 297.] 
* Decision rendered, Feb.11, 1910. 177 Fed. Rep. 289. 


——-— -- + & —_—_——_ 


GROSSMAN VS. LINDEMANN ET AL.* 
(Supreme Court of New York, Appellate Term.) 


PLEDGE OF INSURANCE POLICY—RIGHT TO COLLECT. 

The pledgee of an insurance policy, who holds it as collateral, in the 
absence of a distinct provision permitting its sale, has only the 
right to collect, and has not the right to sell or surrender it; and if 
the pledgee does wrongfully surrender the policy the debt is satis- 
fied to the extent of the value of the security surrendered. 


{For other cases, see Insurance, Dec. Dig. § 347.] 
% Decision rendered May 24,1910. 123 N. Y. Sup. 108. 
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PLEDGE OF INSURANCE POLICY—SURRENDER BY 
PLEDGEE—LIABILITY. 


Where the pledgee of a full paid life insurance policy surrenders the 
same to the company, he must either restore to the pledgor a full 
paid policy on the life of insured for an equal amount or be held 
liable for its face value; and in an action on a note, in which de- 
fendant sets up the pledge of such a policy for $2,000, and that plain- 
tiff surrendered the same for $1,240, which he applied on the note, 
defendant should have been allowed to show that the insured was 
no longer an insurable risk, thus eliminating the possibility of re- 
storing to the pledgor a policy on his life. 

[For other cases, see Insurance, Dec. Dig. § 347.] 


Lehman, J., dissenting in part. 


a OQ 


STATE EX REL. BECKER VS. BROTHERHOOD OF 
AMERICAN YEOMEN.* 


(Supreme Court of Minnesota.) 


FOREIGN CORPORATION—PROCESS—WRITTEN ADMISSION 
OF SERVICE. 

A written admission of the service of process issued against a foreign 
insurance company, by the State Insurance Commissioner, upon 
whom service in such case may under the statute be made, held sui- 
ficient to confer jurisdiction upon the court. 


[For other cases, see Insurance, Cent. Dig. § 33; Dec. Dig. § 26.] 
MANDAMUS AGAINST FOREIGN CORPORATION — SERVICE 
OF PROCESS. 


The manner of service of process upon foreign fraternal benefit associa- 
tions prescribed by section 19, c. 345, Laws 1907, held applicable to 
mandamus proceedings, and as so construed, is not unconstitutional 
and void. 


[For other cases, see Insurance, Dec. Dig. § 26.] 





% Decision rendered, May 13,1910. 126 N. W. Rep. 404. Syllabus by the Court. 


McRAITH VS: GRAND LODGE A. O. U. W.* 


(Supreme Court of Iowa.) 


FRATERNAL INSURANCE—FRAUD—EVIDENCE. 


Where one applying for membership in a fraternal insurance order in- 
formed the members of the lodge that he had been a member of the 
order, and he was admitted as a suspended member on taking the 
obligation, without the ceremonies incident to the initiation of a 
new member, a finding that the order was not misled by the affirma- 
tion of the member made immediately before his admission that 


% Decision rendered, May 16,1910. 126 N. W. Rep. $21. 
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he had never been expelled or suspended from any lodge of the 
order was justified. 


[For other cases, see Insurance, Dec Dig. § 819.] 


FRATERNAL INSURANCE—BY-LAWS—CONSTRUCTION. 

An article of a fraternal insurance order stipulating that no person shall 
be admitted to membership unless he is under the age of forty-five 
at the time of receiving a degree relates solely to qualifications of 
persons for original admission to the order, and does not apply to 
one admitted to a lodge of the order as one previously suspended 
from the order, but other articles relating to readmission of sus- 
pended members then control. 


[For other cases, see Insurance, Dec. Dig. § 759.] 


FRATERNAL INSURANCE—BY-LAWS—CONSTRUCTION. 

Where a suspended member of a fraternal insurance order is readmitted 
pursuant to its rules, providing for reinstatement of suspended 
members, and declaring that, on compliance therewith, the bene- 
ficiary certificate shall be held renewed, the issuance of another cer- 
tificate is unnecessary on the reinstatement of a suspended member, 
and, though another certificate is then issued, the original certificate 
is revived and continued in force, and a recovery must be predicated 
on the original certificate as thus renewed. 


[For other cases, see Insurance, Dec. Dig. § 764.] 


FRATERNAL INSURANCE—ACTIONS—DEFENSES. 


A violation of an article of a fraternal insurance order, regulating rein- 
statement of a suspended member, not pleaded in an action on the 
benefit certificate, is not available as a defense. 


[For other cases, see Insurance, Cent. Dig. § 1998; Dec. Dig. § 815.] 
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COURT OF APPEALS OF NEW YORK. 


AMPERSAND HOTEL CO. 
v8. 


HOME INSURANCE CO. et At.* 


FIRE INSURANCE—UNEXECUTED CONSPIRACY TO BURN 
PROPERTY. 


Under a provision in a fire insurance policy that the policy shall be void 
“in case of any fraud * * * touching any matter relating to this 
insurance or the subject thereof”, and a provision that the policy 
shall become void “if the hazard be increased by any means within 
the.control or knowledge of the insured”, it is not a good defense 
to the suit on the policy that insured corporation through one who 
was its principal stockholder, and its director, treasurer, and mana- 
ger, conspired with a person named and others, whereby it was 
planned that such person should procure some one to burn the prop- 
erty to enable insured to collect the insurance, that while the plan 
and conspiracy still existed, and was in process of accomplishment, 
the property was burned. 

[For other cases, see Insurance, Cent. Dig. § 1138; Dec. Dig. § 429.] 


Appeal from Supreme Court, Appellate Division, Third De- 
partment. 

Action by the Ampersand Hotel Company against the Home 
Insurance Company and another. From a judgment for plain- 
tiff, the Home Insurance Company appealed, and the judgment 
was reversed (1381 App. Div. 361, 115 N. Y. Supp. 480), and 
plaintiff appeals. Judgment of the Appellate Division reversed, 
and that of the trial term affirmed. 


WIL.iAM B. Exuison, for Appellant. 
HARTWELL CABELL, for Respondent. 
: Gray, J. 

The plaintiff brought this action to recover the amount of a 
policy of insurance issued by the defendant the Home Insurance 
Company upon its hotel buildings and contents, which were de- 
stroyed by fire. Among other defenses interposed by the an- 
swer of the insurer was this, in brief: That the principal stock- 
holder of the plaintiff, who was also its treasurer and a director 
and who had the management of its affairs, at a time shortly 
prior to the occurrence of the fire, had entered into a fraudulent 
*% Decision rendered, May 31,1910. 91 N. E. Rep. 1099. 
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conspiracy with one Van de Wall and others “wherein it was 
planned that said Van de Wall should procure some person or 
persons to cause the destruction of the property by fire, to en- 
able the plaintiff to recover * * * the insurance; * * * 
and that while said plan and conspiracy was still in existence, 
and in process of accomplishment, the said fire occurred”. 
When the case came on for trial, the plaintiff moved to strike 
out this separate defense as insufficient in law, and the motion 
was granted. The trial resulted in a decision in favor of the 
plaintiff; but the Appellate Division reversed the judgment, and 
ordered a new trial of the action. By reference to the opinion 
below, it appears that the reason moving the learned justices to 
the reversal was the action of the trial court in striking out the 
defense, to which I have alluded. 

That presents the serious question in this case, upon which 
alone a difference of opinion exists in this court. So far as the 
practice is concerned, I may say that we do not think that the 
trial court committed any error in entertaining the plaintiff's 
motion. If the defense was insufficient in law, it was proper, 
when it had not been demurred to, to object to it at that time 
and to move for its dismissal. The advantage in such practice is 
that the ground to be covered by the evidence upon the trial is 
seasonably restricted. 

The question whether the defense was a good one turns upon 
two provisions of the policy. The first one provides that the 
policy should be void “in case of any fraud * * * touching 
any matter relating to this insurance or the subject thereof”. I 
do not think that there was any actionable fraud, within the 
meaning of the policy, in the fact alleged in this defense, be- 
cause, whatever the evil design, nothing—no act—was done 
touching the insured property, or the contract of insurance. 
There was neither some fraudulent transaction working, or 
tending to work, wrong, or injury; nor did the conspiracy to 
defraud get beyond the stage of a mere plan to do something. 
A fraud was intended, as we must assume; but the intention, 
not being connected with any injury, remained a mere mental 
project. A conspiracy, to be the subject of legal complaint, must 
reach the stage of development where an overt act is committed, 
or some actual damage is occasioned. It must be put in execu- 
tion and not remain in plan. It is not like a case where insur- 
ance is procured with a fraudulent intent on the part of the as- 
sured; for that would be insurance against knavery. If this de- 
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fense asserts the truth, the question is how could an after- 
thought, an evil design later conceived to burn up the property, 
which never reached the point of anything done in accomplish- 
ment, be deemed to have affected the risk? The c6ntract was 
unaffected, the subject of the insurance remained the same, and 
no liability of the insurer was increased. 

The other provision of the policy is that it should be void “if 
the hazard be increased by any means within the control or 
knowledge of the insured”. I do not think that there was any 
increase in the hazard. I take that language as limiting the 
meaning of the provision to a case where by some act done to 
the property, which the assured knew of, or could have pre- 
vented, the company’s risk had been increased. Ordinarily, we 
understand, and so the decisions run, that the hazard of insur- 
ance is increased when the risk is changed by some new use of, 
or some other burden placed upon, the property; that is to say, 
when the physical status or condition of the subject of insurance 
is rendered by some act of the insured other than what it was 
when the insurance was applied for and the application acted 
upon. It is said in May on Insurance (section 219) that the in- 
surance “must be presumed to be made with reference to the 
character of the property insured, and to the owner’s use of it 
in the ordinary way, and for the purpose for which such prop- 
erty is ordinarily held and used, or to cover risks incident to 
such use”. Again, the same author, in speaking of the provision 
against any alteration, or change, in the situation, or circum- 
stances, affecting the risk, says (section 218) that it “binds the 
assured not only not to make any alteration or change in the 
structure or use of the property, which will increase the risk, 
but prohibits him from introducing any practice, custom, or 
mode of conducting his business which would materially increase 
the risk, and also from discontinuing any precaution represented 
in the application to have been adopted and practiced with a 
view to diminish the risk”. In Joyce on Insurance (section 2207) 
the author, when referring to the provision against an increase 
of risk by the acts of the insured, speaks of “an act done by the 
insured”, which, “although not included in the class of specific 
hazards, nevertheless, avoids the policy if it increases the risk”. 
Here, though a conspiracy, as we must assume, was entered 
into, it was to execute a plan for defrauding the insurer. The 
conspiracy did not come to a head. The property and the con- 
tract to insure it were unchanged and unaffected by what was a 
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mere proposal to affect them. The purpose to burn up the prop- 
erty never had ceased to be a purpose within the domain oi 
thought. It is not even alleged that the person was procured 
to executé the plan that was conceived. As the trial judge well 
suggested, the conspiracy remained but a mental conception. 
It was not the cause of the fire, and it had no connection with it. 
The parties charged with conspiring had not got beyond the 
stage where they might change their minds and repent them of 
their wicked design. They might conclude eventually to do 
nothing in completion of their conspiracy. 

I think that a mere intention or plan to do an injury is of no 
consequence, where no act is done to effectuate it, and the party 
whose interests are aimed at is neither injured, nor exposed to 
loss, as the result of having put the plan into some way of execu- 
tion. To allege that the conspiracy was in “process of accom- 
plishment” when the fire actually occurred is not equivalent to 
the allegation of an overt act. It was nothing more than saying 
that the conspiracy was proceeding toward accomplishment. I 
am not aware of any case which holds that the hazard of insur- 
ance has been increased, unless some act has been done to, or 
about, the property, which changes it physically, or the burdens 
upon it, or affects its ownership. 


The defendant could not sue for damages by reason of the 
conspiracy, and, if that be true, I think it could not set it up as 
a defense to the performance of its contract. 


Upon no other questions affecting the judgment are we di- 
vided in opinion, and, for the reasons given, I advise that the 
order and judgment of the Appellate Division be reversed and 
that the judgment of the Trial Term be affirmed, with costs in 
both courts to the appellant. 


WILLARD BARTLETT, J. (dissenting.) 

| cannot assent to the proposition that the formation of a con- 
spiracy to burn an insured building, which conspiracy is in pro- 
cess of accomplishment does not increase the hazard. The haz- 
ard referred to is the risk of destruction by fire; and, according 
to the prevailing opinion, this risk is not increased by taking 
steps to carry into execution a plan to destroy the building by 
fire. The phrase “in process of acomplishment” in the answer 
can only mean that steps were being taken to effect the purpose 
of the conspiracy. It seems to me so clear that the hazard was 
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thereby increased that | will simply record my dissent without 
further discussion, 

Cullen, C. J., and Haight and Hiscock, JJ., concur with Gray, 
J. Willard Bartlett, J.. reads dissenting memorandum, and 
Werner and Chase, JJ., concur. 

Order reversed, etc. 


Note by the Editor of the Insurance Law Journal. 


The question here involved is not devoid of difficulty. It would seem 
obvious at first that no mere mental determination to destroy property 
for the sake of the insurance money would constitute fraud within the 
intent of the policy until accompanied by some overt act, and that such 
plan, even though participated in by others, must remain in the same 
category until some physical act had been done in furtherance of its 
execution. But a close analysis shows another side to this question. 
Fraud is thus defined in the Century Dictionary: ‘An act or course of 
deception deliberately practised with the view of gaining a wrong or 
unfair advantage; deceit; trick; an artifice by which the right or in- 
terest of another is injured.” Even under the broadest construction of 
this definition it must be admitted that overt action of some kind is 
essential. A mere mental determination, however strong, is not a thing 
which the law can recognize until associated with some physical act. 
The man with murder burning in his heart stands as innocent before 
the law as if no such passion inflamed him, until he does some physical 
act under its influence. 

Granting the conspiracy to be established in this case, it would seem 
that such physical act may be found in an outward, actual agreement 
with others to arrange for the destruction of the property. The ar- 
rangement with others was an outward act. The insured had actually set 
in motion a plan which was designed to compass the destruction. It 
was, so to speak, an artifice or trick by which the insurer should be in- 
jured. The vital point Would seem to be whether this conspiracy had 
actually matured to a point where the natural outcome’ would be the 
engagement of a party to set the fire, or was still only a matter of de- 
liberation and debate among those concerned, in which no distinct con- 
clusion had been reached. If the latter, then it may be plausibly argued 
that the absence of any fixed purpose to compass the destruction did 
not render a mere discussion of the matter an act of fraud. But if, 
through a meeting of the parties and their discussion, a definite line of 
action had been consummated and the insured had nothing further to do 
in the execution of his plan, there would appear to be strong argument 
in support of fraud. If the incendiary had actually been engaged it would 
hardly be claimed that there was no fraud attempted because he failed 
to carry out his agreement. Why should not an arrangement with third 
parties to secure him be similarly regarded? 

It is true that an application for the insurance was not being made 
with this end in view. The insurance was an existing status. But it was 
a status that was being maintained for that purpose by the insured. It 
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was his duty to speak and to demand a cancellation and return of his 
unearned premiums. Instead he allowed them to be applied to maintain 
the insurance for fraudulent purposes. The courts have wisely held that 
to legally define fraud would be to unsafely limit its application. Its ex- 
istence must be determined by the special circumstances of the case. 
Such are the arguments which suggest themselves in support of an 
opposite view in this case. Here, however, the originator of the con- 
spiracy was not in fact the insured corporation, but its manager and 
principal owner. It may fairly be claimed that the corporation should 
not be charged with responsibility for his act so inconsistent and antag- 
onistic to his official connection in which the interest of others was in- 
volved. 


SUPREME COURT OF LOUISIANA. 


MORRIS McGRAW WOODEN WARE CoO., 
LIMITED 


v8. 
GERMAN FIRE INS. CO. or Pitrtspurg, Pa. 


In RE MORRIS McGRAW WOODEN WARE 
CO., LimiTED. (No. 18,085.)* 


AGENT REPRESENTING INSURER. 


An insurance agent to whom a merchant makes a request for insurance, 
and who, acting as broker, procures all, or part, of such insurance 
through agents of other companies, not represented by him, may 
be the agent of the insured. Parrish vs. Company, 140 Cal. 645, 74 
Pac. 312. The mere fact that he receives “a commission from a 
company which he does not represent for placing the insurance with 
it does not make him the agent of that company”. United Fire- 
men’s Ins. Co. vs. Thomas, 92 Fed. 127, 34 C. C. A. 240, 47 L. R. A. 
450; Seamans vs. Knapp-Stout & Co., 89 Wis. 171, 61 N. W. 757, 27 
L. R. A. 362, 46 Am. St. Rep. 825. 


[For other cases, see Insurance, Cent. Dig. $§ 99, 126; Dec. Dig. $$ 73, 


CANCELLATION OF POLICY—NOTICE TO INSURER. 


Where the insured notifies his insurance broker to cancel a policy, and 
the broker fails to do so, the policy will remain in effect, as the in- 
surance company must be notified of the cancellation in order to 
make it effective. 


[For other cases, see Insurance, Cent. Dig. §$ 503; Dec. Dig. § 229.] 
AGENTS—EXISTENCE OF RELATION. 


The fact that the agent of one insurance company has an agreement 
with the agent of another company to share commissions is without 
effect to constitute each agent the agent of both companies. 


[For other cases, see Insurance, Dec. Dig. § 73.] 
*% Decision rendered, April 11,1910. 528. Rep. 183. Syllabus by the Court. 





Fire. | McGraw Wooden Ware Co. vs. German Fire. 1037 


Action by the Morris McGraw Wooden Ware Company, Ltd., 
against the German Fire Insurance Company of Pittsburg, Pa. 
Judgment for plaintiff was reversed by the Circuit Court of Ap- 
peal, and plaintiff applies for certiorari or writ of review. De- 
nied, and petition dismissed. 


H. L. Favrot and W. S. PARKERSON, for Applicant. 

CLEGG, QUINTERO & GIDIERE, GUSTAVE LEMLE and JOHN 
C. HoLttincsworts, for Defendant. 

BREAvX, C. J. 

The question is whether plaintiff’s stock in trade, at the time 
its store was destroyed by fire, on April 5, 1908, was insured for 
°$75,000 or $67,500. 

The amount of plaintiff’s loss, to wit, $61,106.02, was adjusted 
satisfactorily to all parties concerned. 

Plaintiff states that at the time of the fire, on the 31st day of 
March, 1908, the whole insurance on the stock (and prior to 
that date) was $75,000; that it was reduced, on March 31, 1908, 
or prior thereto, to $67,500. 

Defendant, on the other hand, seeks to maintain that the 
policies amounting to $7,500 were never canceled, and that at 
the date of the fire insurance was $75,000, and that that amount 
ought to be made to bear the loss instead of $67,500. 

The following are the companies that would be released from 
paying the amount opposite each name if plaintiff's position 
were maintained :— 


PE SED fncd¢ pein asnaenanekueseeee anne $2,000.00 
Pe SED ob ak cae deed neisddeass eke eseceias 2,000.00 
I: okikrwecces anda: taker 2,500.00 
UOT ess hate veins oak stance a eaouae athena ae 1,000.00 

$7,500.00 


We have before noted that the amount of the loss was $61,000 
and some odd dollars. 

The difference, as relates to plaintiff, would be that it would 
collect the amount of its loss from 37 companies instead of 33 
companies. It must be paid its loss in either event; it cannot 
lose. It is contending, as we see it, for an abstract right. 

It is true the plaintiff directed Rocquet & Co., a local insur- 
ance company, to reduce the amount of its insurance to the sum 
before stated, viz., $67,500. A Mr. Rudolph of Rocquet & Co. 
had been ordered whenever a policy of the McGraw Company 


5 1 
' 
| 
4 
j 
¥ 
| 
| 
‘ 
. | 
{ 





1038 Insurance Law Journal Vol. 39. | July, 1910. 


expired to renew it. In fact, the agency just named had charge 
of the insurance of the plaintiff company’s stock. The insur- 
ance remained, however, under the supervision and control of 
the plaintiff. 

In effecting the insurance of plaintiff's stock, the Rocquet 
Agency, as the amount was large, divided with other companies, 
represented by other local agents (of which Rocquet & Co. were 
not at all the agents). 

The companies in which the agency placed this insurance 
other than their own are named above. We will none the less 
name them again: Illinois National, Norwich Union, Cosmo- 
politan, and Western. 

A few days before the fire, which destroyed the stock of plain- 
tiff, Rocquet & Co. called on McGraw Company and handed 
them policies to the amount of $25,000. They retained these 
and others to the amount of $67,500. 

The agency was ordered to cancel, at that time, all policies 
over and above that amount without naming the companies 
whose policies were to be canceled. The selection of the com- 
panies whose policies were to be canceled was left to the agency. 


The fire occurred without. any notice having been given of 
the cancellation to the companies. above specially named. 

The clerk of the agency fell sick, and that accounts for the 
want of notice or the oversight by the agency before named in 
not returning the policies to the companies above specially 
named. 


It will be borne in mind that Rocquet & Co. were not the 
agents of the companies before specially named. They were 
represented by other local agents in the city of New Orleans, 
through whom the insurance was effected and with whom Roc- 
quet & Co. divided commissions. 

We will state, before closing our statement of facts, that plain- 
tiff was insured in 33, if it be correct in its construction of ghe 
law, or in 87 companies, if defendant be correct in its position. 

The defendant, the German Fire Insurance Company, is one 
of the 38 companies according to plaintiff, and 37 companies 
according to defendant. The policy it issued was for $1,500. It 
paid $1,222.12, leaving a balance due of $135.79, on plaintiff’s 
assumption that the policies had not been canceled, for which 
plaintiff brought suit, and that 87 companies are the amount 
lost by fire. 

The judge of the District Court rendered an elaborate opinion 
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in which he held that the amount of plaintiff's insurance was 
$67,500 in 33 companies. 

An appeal was taken to the Circuit Court of Appeal. The last 
mentioned court reversed the judgment of the District Court 
and rendered judgment in favor of defendant, dismissing plain- 
tiff’s suit, and substantially held that plaintiff was insured by 37 
companies. 

The case is before us on an application for a writ of certiorari. 

If Rocquet & Co. was in any way the agent of the defendant 
insurance companies, it (this defendant company) is liable for 
the amount claimed. If it is not liable for the amount claimed, 
it, and other sums to the amount of $7,500, should then be pro- 
rated among the 87 companies. 

We have not found it possible to agree with the theory that 
the agency of Rocquet & Co. was the agent of these companies, 
nor have we succeeded in finding that the policies had been can- 
celed, although, as before stated, Rocquet & Co. had been or- 
dered to cancel these policies. 

These companies, we have noted, had local agents of their 
own who were authorized to act for them. Rocquet & Co. were 
not authorized to act for them. 

Rocquet & Co. did that which other agents do frequently. 
It applied to other local agents for policies in order to assist it 
(Rocquet & Co.) in carrying the large amount of its insurance 
for McGraw & Co. 

The local agents applied to obtained the policies, and deliv- 
ered them to Rocquet & Co., as is the custom. 

The evidence shows that it is the custom, whenever insurance 
is effected by one agency through another agency, these agen- 
cies divide commissions. 

The insurance companies deal directly with their respective 
agents. They do not recognize as their agents the agents oi 
other companies who have entered into an agreement with their 
agents. We understand that each company mails its policies to 
its own local agent, who in some instances delivers them to the 
local agents of another company in case of insurance made as 
above mentioned by the agent of another company. The ac- 
counting is made by each agent with the company he repre- 
sents. He is charged with the policies, and not the agent 
through whom the policies are delivered to the insured. 

One of the propositions of plaintiff through learned counsel 
is that the intermediary between an insurance company and a 
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person seeking insurance is the agent of the applicant in pro- 
curing the policy, but after the policy has been issued he ceases 
to be the agent of the assured and becomes the agent of the in- 
surance company for completing the contract, by delivery of 
the policy and collection of the premium. 

We have found no authority to sustain the position. 

There is precedent for holding that the local agency was the 
agent of the insured; to be explicit, that in those instances 
Rocquet & Co. were the agents of the insured. It looked after 
the plaintiff's insurance business, as before stated. 

In a case wherein the acts were somewhat similar, that con- 
clusion was arrived at in a lengthy opinion. Stone vs. Franklin 
Ins..Co., 105 N. Y. 5438, 12 N. E. 45. 

In another case it was held that the agency acted as a broker 
and exercised some discretion in selecting the companies. 

It was the agent of the insured. Dibble vs. Northern Assur. 
Co., 70 Mich. 1, 37 N. W. 704, 14 Am. St. Rep. 470. 

The following is directfy in point: It is unanswerable, we 
think. 

Though a duly apopinted agent of an insurance company 
must, as relates to that company, be regarded as the agent of 
the insurer, yet as to other companies, as in the case in hand 
(as to the Rocquet Company) in which he procures insurance 
for a property owner, he may be considered as the agent of the 
insured. Smith & Wallace Ins. Co. vs. Prussian Mutual Ins. Co., 
68 N. J. Law, 674, 54 Atl. 458. 

In another decision it was held that one who was intrusted 
with keeping the property insured became the agent of the in- 
sured. Johnson vs. North British Ins. Co., 66 Ohio St. 6, 63 N. 
E. 610. 

An insurance agent, to whom a request for insurance is made, 
and who, acting as broker, procures all or part of such insur- 
ance through other agents of companies not represented by him, 
is the agent of the insured. Parrish vs. Co., 140 Cal. 645, 74 
Pac. 312. 

Though, under special circumstances, a broker may be the 
agent of the insurer, it was decided the mere fact that he receives 
a commisison from the insurer, for placing the insurance with 
him, does not change his character as agent of the insured. 
United Firemen’s Ins. Co. vs. Thomas, 92 Fed. 127, 34 C. C. A. 
240, 47 L. R. A. 450; East Texas Fire Ins. Co. vs. Brown, 82 
Tex. 631, 18 S. W. 713; Seamans vs. Knapp-Stout & Co., 89 
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Wis. 171, 61 N. W. 757, 27 L. R. A. 362, 46 Am. St. Rep. 825; 
American Fire Ins. Co. vs. Brooks, 83 Md. 822, 34 Atl. 373. 

If the facts in the case in hand were different from that which 
they are in the cited cases, our conclusion would be different, for 
it is in great part a question of fact. The facts are as positive 
in.favor of the position that the broker represents the insured 
as they are in the cited cases. 

It is beyond question in this case that the insured did not no- 
tify the companies before expressly named. 

There was a contract of insurance between plaintiff and all 
of the insurance companies in which it was insured. It was not 
possible to put an end to it without regular cancellation made 
in acordance with the conditions and terms of the policy. 

Learned counsel for plaintiff have cited two decisions on this 
point in which it was held that, no notice of cancellation having 
been given by the company, the rights of the insured were not 
affected by the attempt to cancel The broker was not consid- 
ered the agent of the insurer. Standard Leather Co. vs. 
Northern Assur. Co. (C. C.) 156 Fed. 689; Grace vs. American 
Ins. Co., 109 U. S. 282, 3 Sup. Ct. 207, 27 L. Ed. 932. 

Nor was the broker considered the agent of the insured in the 
cited cases. As Rocquet & Co. was not the agent, notice to it 
was no notice. 

In the case next cited by plaintiff, to wit, Nabors vs. Ins. Co., 
51 South. 482, not yet published in our reports, this court held 
that a company ought not to undertake to cancel a policy with- 
out notice to the insured or to a qualified agent. 

That rule is equally as applicable to the insurer who should not 
undertake to cancel a policy without notice to the insurance 
company or to one of its agents authorized to receive notice. 

Here we have seen that Rocquet & Co. was not authorized to 
receive notice. 

Learned counsel for plaintiff invite our attention to the law 
of the state regulating insurance as sustaining their contention. 

We will begin by stating that there is no evidence showing 
that the insurance companies paid Rocquet & Co. a commission 
or any stipend for its services. 

The local agents divide the commission among themselves. 
This is a division of commission with which the insurance com- 
panies have naught to do. 

The law in question (Act No. 105 of 1898) is directed against 
unauthorized agents and has for object the imposition of a 
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penalty for acting as such. It prohibits the payment of broker- 
age, commission, or rebate to any but authorized agents, and it 


has for further object to regulate generally the insurance busi- 
ness. 


The division of commission among agents is not an act of 
the company, nor is it an act for which a company not in the 
least concerned can be made to answer. No such penalty can 
be imposed upon company entirely innocent in matter of di- 
viding commission among the agents. 

For reasons stated, the rule nisi is recalled and discharged, 
applicant’s demand is rejected, and the petition dismissed. 


Note by the Editor of the Insurance Law Journal. 


This case presents another illustration of the difficulty involved in 
distinguishing the insurance broker from the agent, or in attempting 
to harmonize the numerous decisions on this subject. It would seem 
plain that, in so far as the primary relations of the insured and the agent 
were concerned, the latter was acting for the former. It was applied to 
as a firm dealing in insurance to furnish a certain amount, no matter 
from what companies, and to maintain the insurance. The firm was 
made the agent of the insured for this purpose. It was responsible for 
the results of any neglect. After the policies had been procured it was 
ordered to cancel a certain amount. No distinction between the agent's 
relations to the various companies was recognized or probably known. 
It was dealt with as a firm to whom a certain amount of discretionary 
power had been given in the securing and maintenance of the protec- 
tion. It was liable to the insured for its failure to cancel as ordered. 
But it was also acting as the authorized agent of certain ones of these 
companies. Suppose no fire had occurred and the insured had refused 
to pay the accumulated premiums on the excess insurance? In so far 
as those policies in outside companies were concerned the insured 
would have been Jiable and must have had recourse to its representative 
to recover. But in so far as the latter’s own companies were concerned, 
the result is not clear. It may be argued that the failure to select spe- 
cific policies for cancellation, leaving the selection to the agent, made 
the latter the agent of the insured for that purpose, irrespective of its 
own relations to the companies, and that the notice to cancel was not 
given to him as their representative, but as the agent of the insured, and 
that his neglect should in no way be imputed to his companies. It was 
the duty of the insured, if he would establish a privity of the companies, 
to itself select the specific contracts for cancellation. Each company 
was entitled to a separate notice. They were not acting in partnership 
in employing the firm as their representative, but independently. 

Aside from the retention of certain policies no discrimination was 
made by the insured, and the firm was dealt with simply as a broker 
representing the insured in the entire transaction. The better view 
would seem to be that, under the circumstances, the peculiar relation 
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of the firm to a part of the insurers was a matter of no consequence. 
Whether the agent of a company is acting as a broker or as its repre- 
sentative is a question to be determined by the facts of the case. Such 
is the prevailing rule as to the agency of the broker, and it is difficult 
to see why it should not also apply to a duly appointed agent. 


SUPREME COURT OF KANSAS. 


FUNK 
vs. 


SHAWNEE FIRE INS. CoO.* 


CONSIDERATION—MORTGAGED PROPERTY. 


A mortgage clause in the usual form was attached to a policy insuring 
the owner of property against loss by fire. The owner then assigned 
the policy, with the assent of the insurer, to a vendee of the prop- 
erty. Held, the original premium supported the insurance of the 
two interests, that of the owner and that of the mortgagee, and the 
policy was sustained by that consideration in the hands of the as- 
signee. Held, further, that, since the mortgage clause reserved no 
right to the mortgagee to approve assignments of the policy, the 
want of such approval did not affect the validity of the policy in the 
hands of the assignee. 


[For other cases, see Insurance, Cent. Dig. § 468; Dec. Dig. § 199.] 


Appeal from District Court, Marion County; R. L. King, 
Judge. 

Action by John D. Funk against the Shawnee Fire Insurance 
Company. Judgment for defendant, and plaintiff appeals. Re- 
versed. 


H. S. MARTIN and R. WILLIAMS, for Appellant. 
D. W. Mutvang, C. E. Gauut and D. R. Hit, for Appellee. 


BuRCH, J. 
The Shawnee Fire Insurance Company issued to Nuss, the 
owner, a policy insuring his farm buildings against fire. A 
mortgage clause was attached making loss, if any, payable to 
the Mutual Benefit Life Insurance Company, mortgagee, as its 
interest might appear, and providing that upon payment to the 
mortgagee the mortgage should be assigned to the insurer. 


% Decision rendered, May 7,1910. 108 Pac. Rep. 832. Syllabus by the Court. 
VOL. XXXIX.—67. 
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Nuss sold the farm and insured property to Funk, and as a part 
of the consideration orally agreed to transfer the insurance 
policy to Funk. The papers incident to the sale were made out 
for the parties by Fast, who was also the insurance company’s 
agent. The transfer of the policy was specifically called to his 
attention, and he was directed to make the necessary change. 
He assured the parties at the time that everything was all right. 
Afterward Funk inquired of him: “How is it about that insur- 
ance on my property? Are my buildings insured?” Fast re- 
plied, “Yes, they are insured”. The policy provided that, un- 
less an agreemnt to the contrary should be indorsed thereon or 
added thereto, it should be void if change should take place in 
the title or possession of the property, or if the policy should be 
assigned before loss. It further provided that no officer or 
agent of the company had power to waive conditions except by 
writing indorsed on the policy itself. The policy had been de- 
livered to the mortgagee, remained in the mortgagee’s posses- 
sion, and no written assignment of it was ever made or noted in 
writing on the instrument. The buildings were burned, and the 
loss was paid to the mortgagee, who assigned the mortgage to 
the insurance company. Funk tendered to the insurance com- 
pany the amount of the mortgage, less the amount of the insur- 
ance, and demanded a release. The tender was rejected, and the 
demand was refused. Funk then brought an action to cancel the 
mortgage and to recover statutory damages for the refusal to 
release. A demurrer was sustained to the plaintiff's evidence, 
and he appeals. 

The usual question is raised respecting poliey restrictions 
upon the authority of officers and agents; but the evidence was 
sufficient to warrant a finding that Fast was the insurance com- 
pany itself for all purposes of the transaction in controversy. 
It follows that the regularity of the assignment of the policy to 
Funk is not open to question by the company. With this mat- 
ter aside, the argument to sustain the demurrer is directed to 
two propositions: First there was no consideration to support 
the policy in the hands of the assignee; and, second, the as- 
signment was invalid without the consent of the mortgagee. 
Neither one is sound. 

The premium suported the insurance of two interests, that of 
the owner and that of the mortgagee. These interests were so 
far distinct that the situation may be regarded as.if two policies 
had been issued, one to the owner and one to the mortgagee. 
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But the consideration for both was not absorbed by either one. 
The mortgage clause did not eliminate the owner or his interest. 
He could discharge the mortgage and in the event of loss col- 
lect all the indemnity. His substantial rights paid for and pro- 
tected by the policy during its life, he could assign to his suc- 
cessor in ownership. 


The mortgage clause reserved to the mortgagee no right to 
approve or disapprove assignments of the owner’s insurance, 
although changes in the ownership of the property insured are 
contemplated by the following language: “And this insutance, 
as to the mortgagee only therein, shall not be invalidated * * * 
by any change in the title or ownership of the property.” With- 
out such a reservation the mortgagee could not restrict the 
owner’s right to assign. The mortgage clause further provided 
that the mortgagee’s insurance should not be invalidated by any 
act or neglect of “the mortgagor, or owner’; that is, any other 
owner, including one in succession to the mortgagor. Conse- 
quently the mortgagee could have no interest in who became 
owner besides the mortgagor. The insurer might well have 
such an interest, and consequently it reserved the right to ap- 
prove assignments of the policy by the owner. 


The judgment of the District Court is reversed, and the cause 
is remanded for a new trial. All the Justices concurring. 


Note by the Editor of the Insurance Law Journal. 


While it is difficult to harmonize the views taken by the courts con- 
cerning policy restrictions against oral waivers, there is one broad“prin- 
ciple which seems to be generally recognized. The insured should not 
be innocently misled by limitations on an agent’s authority when they 
are such as would not naturally be brought to his attention, and when the 
acts are such as would naturally attach to the powers incident to the 
agent’s employment. An agent authorized to contract for insurance is 
presumed by the public to be vested with much of the authority of the 
company itself in relation to such contracts. As said by Judge May 
(May on Insurance, § 138), “prudent men are accustomed to rely on the 
acts and statements of the agent, and should be protected in so doing”. 
While this applies specially to negotiations preceding the contract, when 
that instrument has been executed limitations on the agent’s authority 
are usually effective. Nevertheless it has been repeatedly held, that a 
prohibition against waiver, except by written indorsement, may be 
waived by an agent having adequate power. Van Allen vs. Ins. Co., 4 
Hun 413. The doctrine of estoppel too has been frequently applied to 
avoid the necessity of rendering nugatory the provision, and it has been 
held that the company may be estopped by the conduct of its agent from 
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setting up the provision. Young vs. Ins. Co., 92 Mich, 68; Seargent vs. 
Ins. Co., 155 N. Y. 680; Powers vs. Ins. Co., 68 Vt. 390. 

Here, the assignment was a usual incident connected with a transfer 
of the property. The agent presumptively had power to cancel the 
existing contract upon the request of the insured and the mortgagee, and 
issue a new one direct to the purchaser. He had power to make an oral 
agreement for the issue of such policy. Why then, it may be asked, 
should he not be empowered to orally agree to accomplish the same end 
by an assignment of the existing contract, and why should not the com- 
pany be estopped from setting up his failure to execute the assignment 
in writing? The vendee had no knowledge of the limitation, since the 
policy itself was in the hands of the mortgagee, and was compelled to 
rely on the agent to do whatever was necessary to perfect the transfer. 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM. 


LANGSNER 
v8. 


GERMAN ALLIANCE INS. CO.* 


FIRE INSURANCE—APPRAISAL—TIME FOR DEMAND. 

Though a fire policy provides that the loss is payable within sixty days 
after filing proof of loss, unless an appraisal be had in the mean- 
time, in which event it becomes payable within sixty days after the 
determination of the appraisers, the insurer has not an absolute 
right to wait until the last moment before the loss becomes payable, 
in the absence of an appraisal, and then demand an appraisal; but 
the demand must be made in a reasonable time, depending on the 
facts of the case. 


[For other cases, see Insurance, Cent. Dig. § 1424; Dec. Dig. § 568.] 


FIRE INSURANCE—APPRAISAL—DEMAND—REASONABLE- 
NESS OF TIME. 

The substantial facts not being in dispute, the question whether an in- 
surer demanded an appraisal in a reasonable time after filing of 
proof of loss is a question for the court. 


[For other cases, see Insurance, Dec, Dig. § 668.] 


FIRE INSURANCE—APPRAISAL—WAIVER—EVIDENCE. 

Evidence in an action on a fire policy held, if not requiring the court to 
hold that the insurer’s delay in demanding an appraisal was unrea- 
sonable, to at least entitle insured to go to the jury on the question 
whether an appraisal had not been waived. 

[For other cases, see Insurance, Dec. Dig. § 668.] 


~ % Decision rendered, May 17,1910. 123 N. Y. Sup. 144. 








Fire. | Langsner vs. German Alliance Ins. Co. 1047 


FIRE INSURANCE—APPRAISAL—DEMAND IN BAD FAITH. 


The fact of demand by the insurer for appraisal not being made in 
good faith is either a circumstance bearing on the question of waiver 
of an appraisal, or will itself absolve insured from obligation to enter 
on an appraisal, and hence was for the jury. 


[For other cases, see Insurance, Dec. Dig. § 668.] 


Appeal from Municipal Court, Borough of Manhattan, First 
District. 

Action by Abraham Langsner against the German Alliance 
Insurance Company. From a judgment dismissing the com- 
plaint, and from an order denying a motion for new trial, plain- 
tiff appeals. Reversed and new trial ordered. 


Argued before Seabury, Guy, and Bijur, JJ. 


HARTMAN & SCHUHMAN, for Appellant. 
Wo. D. Murray, for Respondent. 
Bryur, J. 

Plaintiff sues for $500 loss by fire to household effects covered 
by a $600 insurance policy, issued by defendant in what is known 
as the “standard form”. The fire occurred on October 15, 1909. 
The adjuster on behalf of plaintiff notified defendant thereof 
immediately. Formal proof of loss was filed November 3, 1909. 
Two-thirds of the claim was for goods totally destroyed, and 
one-third for partial damages. 

Defendant did not demand an appraisal until in a letter dated 
December 24, but postmarked December 27, 1909; i. e., fifty-five 
days after proof of loss and seventy-two days after the fire. 
Plaintiff refused to enter upon an appraisal. Defendant’s chief 
adjuster called at the premises within a week after the fire, saw 
everything, and had a full talk with plaintiff, who stated that 
the goods totally destroyed had been thrown out; and the ad- 
juster noticed their absence. An assistant adjuster paid a simi- 
lar visit during the same period. They both told plaintiff that 
his claim was excessive. Plaintiff’s adjuster testified that de- 
fendant's “loss clerk” had told him that there would be “nothing 
doing’ until the claim was very much reduced. 

Defendant introduced in evidence, over plantiff’s valid objec- 
tion, an anonymous postal card, received by it two days after the 
fire, intimating that there was something suspicious about it. 
Plaintiff gave proof of the “sound” and “damaged value” of the 
goods destroyed. At the close of the whole case the court 
granted defendant’s motion to dismiss the complaint (evidently 
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intended to be equivalent to the direction of a verdict in favor 
of the defendant), and remarked to plaintiff’s counsel :— 

“Now go back, and take your appraisal, and get your dam- 
ages.” 

The policy provides, in substance, that the loss is payable 
within sixty days after proof of loss is filed, unless an appraisal be 
had in the meantime, in which event it becomes payable within 
sixty days after the determination of the appraisers. While it 
is true that it might be said under the strict terms of these 
provisions the insurer may wait fifty-nine days before demand- 
ing an appraisal, and need not then pay the loss until sixty days 
after the determination of the appraisers, that would scarcely 
be a fair interpretation of the contract unless in exceptionl cir- 
cumstances. The truer construction would seem to be that the 
insurer “has a reasonable period, depending upon the facts of 
the particular case”, to demand an appraisal. Chainless Cycle 
Co. vs. Security Ins. Co., 169 N. Y. 304, 310, 62 N. E. 392. 
When, as in the case at bar, the substantial facts are not in dis- 
pute, reasonableness of time is a matter for the court to deter- 
mine. Wright vs. Bank of Metropolis, 110 N. Y. 237, 249, 18 
N. E. 79,1 L. R. A. 289, 6 Am. St. Rep. 356; Hedges vs. H. R. 
R. Co., 49 N. Y. 223, 226. 

Under the circumstances of the case at bar, the company’s 
delay was palpably unreasonable, and should have been so held 
by the court. At the very least the plaintiff was entitled to the 
submission to the jury of all the facts, under proper instructions 
from the court, in order to determine whether the defendant 
had not waived its right to have an appraisal. 

“Either party, however, has a right to require an appraisal, 
when there is a disagreement as to the amount of loss. Silver 
vs. Western Assur. Co., 164 N. Y. 381, 58 N. E. 284. That 
right is not indefinite as to time, but must be exercised within 
a reasonable period, depending upon the facts of the particular 
case. Neither party can so use the right as to take undue ad- 
vantage of the other, but both must act in good faith. Uhrig 
vs. Williamsburgh City Fire Ins. Co., 101 N. Y. 362, 4 N. E. 745; 
Bishop vs. Agricultural Ins. Co., 180 N. Y. 488, 29 N. E. 844. 
It is not a weapon of attack, but of defense, and a party who in- 
tends to use it must give reasonable notice of such intention; 
for its omission to do so will be evidence of waiver, more or 
less conclusive according to the circumstances. * * * It was 
in the power of the defendant to waive an appraisal, either ex- 
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pressly, or by not making a seasonable demand therefor; and 
the main question that we are called upon to decide is whether 
there was any evidence to warrant the jury in finding a waiver.” 
Chainless Cycle Co. vs. Security Ins. Co. of New Haven, 169 
N. Y. 304, 311, 312, 62 N. E. 392. 

it was also a question for the jury whether the demand for an 
appraisal was made in good faith; because if not, that would 
either be a circumstance bearing on the alleged waiver, or it 
would in itself absolve the plaintiff from his obligation to enter 
upon an appraisal. Uhrig vs. Williamsburgh City F. Ins. Co., 
101 N. Y. 362, 366, 4 N. E. 745; Bishop vs. Agricultural Ins. 
Co., 180 N. Y. 488, 494, 20 N. E. 844; Chainless Cycle Co. vs. 
Security Ins. Co., supra. 

Judgment reversed, and new trial ordered, with costs to ap- 
pellant to abide the event. All concur. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


FouRTH CIRCUIT. 


BAKHAUS kT ux. 
vs. 


GERMANIA FIRE INS. CO. (No. 906.)* 


FIRE INSURANCE — POLICY CONDITIONS — OTHER INSUR- 
ANCE—REASONABLENESS. 


A condition against other insurance, unless with the written consent of 
the original insurer, is reasonable. 


[For other cases, see Insurance, Cent. Dig. §§ 856-873; Dec. Dig. § 336.] 


FIRE INSURANCE— CONDITION AGAINST OTHER INSUR- 
ANCE—WAIVER. 

Where insurer had no knowledge of a breach of a condition against 
other insurance until after loss, the fact that its general agent em- 
ployed an expert adjuster to investigate the facts surrounding the 
fire, and that he requested the state fire marshal to investigate the 
fire according to his official duty and participate in such investiga- 
tion only so far as to enable him to determine whether such loss 
was an honest one, and, not being requested to inform insured as 
to his conclusion, simply stated that “you will hear from me”, his 
employment by insurer and his conduct did not amount to a waiver 
of a breach of such condition. 

[For “i. cases, see Insurance, Cent. Dig. §§ 1078-1082; Dec. Dig. § 
397. 


% Decision rendered, Feb. 1,1910. 176 Fed. Rep. 879 
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In Error to the Circuit Court of the United States for the 
District of Maryland, at Baltimore. 

Action by John Bakhaus and wife against the Germania Fire 
Insurance Company. Judgment for defendant, and _ plaintiffs 
bring error. Affirmed. 


S.S. Freip (William F. Pirscher, on the brief), for Plaintiffs in 
Error. 

W. CALvIn CHESNUT (J. Morfit Mullen and Gans & Haman, 
on the brief), for Defendant m Error. 


Before Pritchard, C. J., and Brawley and Connor, D, JJ. 


BRAWLEY, D. J. 

This is a suit upon a policy of fire insurance of the ordinary 
New York standard form, in the amount of $3,000, issued Sep- 
tember 10, 1907, to run for three years, covering six partially 
completed frame houses, all under one outside wall, with interior 
partitions, in Anne Arundel County, just outside of the city of 
Baltimore. In November, 1907, plaintiffs secured $1,200 addi- 
tional insurance on the houses in the Caledonia Fire Insurance 
Company. The fire occurred January 18, 1908. The testimony 
of an experienced builder valued the houses, in the condition in 
which they were when burned, at $3,044.29, and, valuing the 
excavations and concrete foundations at $325, places the loss 
at $2.719.29. One of the conditions of the policy against other 
insurance is as follows :— 

“This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void if the insured 
now has or shall hereafter make or procure any other contract 
of insurance, whether valid or not, on property covered in whole 
or in part by this policy.” 

The validity of such a clause is the subject of review by the 
Supreme Court of the United States in Northern Assur. Co. vs. 
Grand View Building Ass’n, 183 U. S. 308, 22 Sup. Ct. 133, 46 
L.. Ed. 213, where the court says :— 

“Over insurance by concurrent policies, on the same prop- 
erty, tends to cause carelessness and fraud, and hence a clause 
in the policies rendering them void in case other insurance had 
been or shall be made upon the property where not consented 
to in writing by the company, is customary and reasonable.” 

Iteappearing that no consent to such other insurance was ever 
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indorsed on this policy, or added thereto, no question is made 
before us denying that the insurance in the Caledonia Fire In- 
surance Company avoided the policy, and the only question to be 
considered is whether the above cited condition in the policy was 
waived, the contention of the plaintiffs in error being that, after 
knowledge of its right to declare the policy forfeited, Rolker, 
the defendant’s general agent, recognized the continued exist- 
ence of the policy It is not claimed that there was any express 
waiver, but that the acts of the defendant were inconsistent with 
an intention to insist upon a forfeiture of the policy, and re- 
quired affirmative acts from the plaintiffs, putting them to trou- 
ble and inconvenience. The testimony is that Rolker, the general 
agent of the defendant company, received verbal notice of the 
fire from the son of the plaintiffs on the morning of January 
20th, and on the same afternoon Price, representing the Cale- 
donia and other companies, called on him and told him about 
the policy in the Caledonia, and that this was the first informa- 
tion he had that plaintiffs had other insurance on these houses, 
and after some conversation with Price they determined to place 
the matter in the hands of Bond, an independent fire insurance 
adjuster. Bond's testimony as to the instructions given him by 
Price and Rolker is as follows :— 

“These gentlemen came down there and said that they each 
had a policy; neither of them are gentlemen who employ me or- 
dinarily. They said: ‘We want you to take this up and look 
into it, because there is no permission for other insurance on 
this thing, and we want it carefully attended to.’ ” 

In reply to a question as to whether they told him to adjust 
the loss, he said :— 

“T cannot say they absolutely used the word ‘adjust’; they 
may have said, ‘talk it over with us’, or something of that sort.” 

Rolker’s reply to the question as to what instructions he gave 
to Bond is as follows :— 

“The usual instructions; I simply told Mr. Bond that the loss 
had been reported to my office on the six houses and that we 
wished him to look after our interests in the matter.” 

On the day following Bond went out to the site of the fire in 
company with Brooks, who had placed the insurance for the 
Caledonia Company, and Deming, who it appears had issued a 
policy upon the furniture. Bakhaus was not there, but met the 
parties named as they were returning to Baltimore, and was 
told to come up next day to Deming’s office, where he says he 
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found Deming, Bond, and Deming’s son, and was asked about 
the fire, when Deming told him to make up a list of the furni- 
ture that was burned, and Bond said, “You will hear from me 
further”. Bond testifies that he was not at Deming’s office at 
the time stated; that he never met Bakhause but twice, once 
in the State Fire Marshal’s office, and once in his own office, 
about March 26th. On January 24th the State Fire Marshal, at 
the request of Bond, began an investigation of the burning of 
the plaintiff's houses. In the course of such examination Bak- 
haus was called by the Fire Marshal, and questioned by him; 
he was not put under oath. Bond was present and asked some 
questions. Bakhaus testified that after such examination he 
asked Bond what he was going to do, and he replied that “I 
would hear from him’. The State Fire Marshal is a public offi- 
cial of the state of Maryland, whose duty it is to investigate sus- 
picious fires. A letter of Bond to the defendant company was 
offered in evidence by the plaintiffs, and is as follows :— 


“March 28, 1909. 
“Germania Fire Insurance Company, New York City, N. Y. 
“Dear Sirs—Referring to my letter of January 29th in regard 


to claim of John Bakhaus and wife under policy No. 97692, I 
beg to say that no proofs of loss have been filed in this case, 
although the time expired‘on the 19th inst., and that the assured 
had made no claim other than the first notice given of the loss; 
nor have I seen him except once, when he was in the office of 
the Fire Marshal when he was under investigation, and once 
within a few days, when he asked me if I had anything to say to 
him, in reply to which I said that I had not. 

“T have endeavored to consider this matter in all its phases, 
giving the assured the benefits of all doubts, but I am unable to 
come to any conclusion but that the assured, being deeply in 
debt, having failed in this building speculation, and having no 
hope whatever of escape, except by the assistance of the in- 
surance companies, having an opportunity, used it. As your 
policy contains no permission for other insurance, and the pro- 
vision in lines 11. and 12 that ‘it shall be void if the insured now 
has, or shall hereafter make or procure any contract of insurance, 
whether valid or not, on property covered in whole or in part 
by this insurance’. As the assured has furnished no proofs of 
loss within sixty days required in the policy, the legal question 
is eliminated, and the whole matter narrows down to one of 
moral obligation, As I am satisfied that there was both fraud and 
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crime in this case, I do not hesitate to advise that you should 
deny liability, and will thank you to inform me at your earliest 
convenience so that I may give proper answer to the assured 
when he next calls on me. ; 

“Since dictating this letter I have been called up by Mr. Ro- 
senbush, who stated that he is the attorney for Mr. Bakhaug, 
and asked me to explain to him why we had not paid the loss. 
I replied that I had just written the companies on the subject, 
and on receipt of their replies will communicate with him. 

“Yours truly, Thos. E. Bond, Adjuster.” 

This is substantially all the testimony tending to show a 
waiver of that condition of the policy which renders it void in 
case of additional insurance, and it consists in the reference of 
the case to Bond, the insurance adjuster, by Rolker, the general 
agent, after the fire and after he had knowledge of the additional 
insurance, and in the conduct of Bond. An adjuster’s business 
is to ascertain the loss and adjust the amount. Beyond that, 
as a general rule, he has no duty to perform or power to act, 
and it is doubtful that an agent of such limited power has any 
authority to waive an essential condition of the contract, but it 
is not needed in this case to make any critical examination of 
authorities upon the powers of agents of this class, for there 
is nothing in the conduct of Bond from which may be implied 
any relinquishment of a known right, nothing which tended to 
mislead the insured to his prejudice, or lull him into a false se- 
curity with respect to his rights. 

The testimony does not show that Bond had any communica- 
tion with the insured except to say “you will hear from me”. 
If this had been said after the discovery of the over insurance 
and before the fire, it might have been argued with some plausi- 
bility by the insured that: If you had notified me of the com- 
pany’s intention to insist upon the forfeiture, it would have been 
in my power to protect myself by other insurance, and it might 
be claimed that the insured was misled to his prejudice into be- 
lieving that the company, with full knowledge of the facts, would 
not insist upon the forfeiture. Mere silence continued for an 
unreasonable length of time might be considered as some evi- 
dence of the intention of the company to waive its rights. So, 
too, where the insurer, knowing of the other insurance, sent its 
adjuster to the insured, stating that the company would pay the 
loss, and the insured was thereby induced to compromise with 
the other insurance company, this was held sufficient to justify 
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a jury in finding a waiver by the insurer of the breach of the 
condition; but there are no such facts in the case at bar. Ali 
that appears in the testimony, all that can be lawfully inferred 
from it, is that the general agent of the company, after the fire, 
when for the first time he learned that there was other insur- 
ance which avoided the policy, placed the matter in the hands 
of an experienced adjuster to investigate the facts surround- 
ing the fire. It appears from the testimony that insurance com- 
panies do sometimes waive legal defenses under their policies 
and pay losses when they are satisfied that they are honestly 
incurred and that the insured is without fault. Bond, who was 
charged with this investigation, had his suspicions aroused upon 
his first visit to the scene of the fire, and immediately there- 
after requested the Fire Marshal, whose duty it was under the 
laws of the state of Maryland to investigate suspicious fires, to 
look into it. The result of that investigation seems to have con- 
firmed his suspicions. Whether they were well or ill founded is 
not a question for our consideration. He was a man of experi- 
ence in his calling, having no authority to waive any of the con- 
ditions of the policy, and claiming none, and there is nothing in 
his conduct from which any waiver can be implied. The legal 
proposition relied on by the plaintiffs in error is that “if the 
company, after knowledge of its rights to declare the policy for- 
feited, does any act which recognizes the continued existence of 
the policy, any act which it is authorized to do only by the 
policy, it thereby elects to waive the forfeiture’, citing Titus vs. 
Ins. Co., 81 N. Y. 419, and other cases, mainly in the State Re- 
ports, the only Federal case cited being Ins. Co. vs. Norton, 96 
U. S. 241, 24 L. Ed. 689. The argument, as stated on page 6 
of plaintiffs in error’s brief is “when the company employed 
Bond as its adjuster, and sent him on the plaintiffs’ propery, it 
committed a trespass if the policy was void. It did what it had 
no authority to do, except by virtue of the policy, and thereby 
it recognized the policy as existing, and in effect”. It will not be 
profitable to review the various cases cited from the State Re- 
ports in suport of the proposition stated. Ins. Co. vs. Norton, 
96 U.S. 234, 24 L. Ed. 689, was a suit upon a policy of life in- 
surance, where it was claimed that the policy was forfeited by 
reason of the nonpayment of certain notes given for the last 
payment, and the material question was whether, in view of the 
express provisions of the policy evidence introduced by the as- 


sured was relevant and competent to show that the company 
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had authorized its agent to grant indulgence as to the time of 
paying the premium notes, and waive the forfeiture incurred by 
their nonpayment at maturity. We do not find in that case any 
sanction for the proposition stated. The rule in the Federal 
courts is thus stated in Ins. Co. vs. Wolff, 95 U. S. 333, 24 L. 
Ed. 387 :— 

“The doctrine of waiver as asserted against insurance compa- 
nies to avoid the strict enforcement of conditions contained in 
their policies is only another name for the doctrne of estoppel. 
It can only be invoked where the conduct of the companies has 
been such as to induce action in reliance upon it, and where it 
would operate as a fraud upon the assured if they were afterward 
allowed to disavow their conducf, and enforce the conditions.” 

In Astrich vs. German-American Ins. Co. of New York, 131 
Fed. 13, 65 C. C. A. 251, the plaintiff having several policies, 
some of which insured both merchandise and fixtures, and 
others insured fixtures only, had a conversation with one of the 
adjusters of the companies in interest, after the loss, and after 
a forfeiture as to the merchandise had been incurred, in which 
said adjuster requested plaintiff to furnish proofs of loss as to 


the fixtures and furniture, and it was held that such request, 
though complied with by plaintiffs, did operate as a waiver of 
the forfeiture as to the merchandise insured by an insurer whose 
policy covered merchandise only, and the court thus states the 
rule :-— 


“A waiver is a voluntary relinquishment of the right that one 
party has in his relations to another. Such waiver may be either 
express or implied. An express waiver is governed by its own 
terms, takes care of itself, and is not often the occasion of dis- 
pute or litigation. An implied waiver, of a forfeiture, for in- 
stance, is where one party has pursued such a course of conduct, 
with reference to the other party who has incurred the for- 
feiture, as to evidence an intention t6 waive the same, or where 
the conduct pursued is inconsistent with any other honest inten- 
tion, than an intention to waive the forfeiture, and the one who 
has incurred the forfeiture has been induced by such conduct to 
act upon the belief that there has been a waiver, and has incurred 
trouble and expense thereby. There is no confusion about the 
rules of law, applicable to this question. They are founded upon 
fundamental rules of evidence and upon the obligations of 
morality obtaining in human affairs. It is essentially a matter 
of intention, though circumstances may sometimes be such that 
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the real intention is immaterial, and the question is, whether a 
party is not estopped by such conduct evidencing an intention 
upon which another has acted, to say what his true intention 
really was. In such cases, the ordinary and well understood 
doctrines of estoppel by conduct is applicable.” 

An insurance company has the right, whenever a fire occurs, 
to inquire into the circumstances and the appointment by 
Rolker, the general agent, of Bond as the special agent for 
that purpose, cannot be construed as a waiver of any of the 
rights of the company. The policy sued on expressly provides 
as follows :— 

“The insured, as often as required, shall exhibit to any per- 
son designated by this company all that remains of any property 
herein described and submit to examination under oath by any 
person named by this company. * * * This company shall 
not be held to have waived any provision or condition of this 
policy, or any forfeiture thereof, by any requirement, act, or 
proceeding on its part, relating to the appraisal, or any exami- 
nation herein provided for.’ 

The investigation into the circumstances of this fire was made 
by the Fire Marshal, who, by the statute of Maryland, was 
clothed with the authority and duty to make such investigation, 
and all that is properly inferable from Bond’s participation in it 
is that he wished to be acquainted with.the circumstances, in 
order to determine whether or not he would advise the com- 
pany to rely upon the forfeiture. That such investigation was 
no waiver of the breach of the condition of the policy was ex- 
pressly determined by this court in People’s Bank vs. A®tna 
Ins. Co., 74 Fed. 511, 20 C. C. A. 634, where the Court of Ap- 
peals for this circuit indorsed the opinion of the Circuit Judge 
as follows :— 

‘Another ground relied upon as tending to prove a waiver 
upon the part of the defendant is the close investigation which 
the company made of the facts attending this loss, instituted 
upon its own behalf and prosecuted anterior to the receipt of 
the proofs of loss. It does not strike me that an insurance com- 
pany, knowing of a loss, is obliged to wait and make no investi- 
gation, or is to limit itself to the information received in the 
proofs of loss. It can do that which the interests of mankind al- 
ways induce—look out for yourself and protect your own in- 
terests.” 

As it is not denied that the policy was forfeited by reason of 
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the breach of the condition as to additional insurance, unless 
the right of the defendant company to insist upon a forfeiture 
was waived by the acts, declaration, and conduct of the defend- 
ant or its agents, and as we are of opinion that there was no 
such waiver, and no evidence of such nature as would warrant 
the submission of that issue to the jury, it becomes unnecessary 
to consider the assignments of error which impeach the correct- 
ness of the court’s ruling that the plaintiffs were not entitled to 
recover because of their failure to furnish proofs of loss within 
the time stipulated. 

The judgment of the court below is affirmed. 

Affirmed. 


SUPREME COURT OF GEORGIA. 


BUCHMAN Et AL. 
vs. 


INS. CO. OF NORTH AMERICA.* 


ACTION ON POLICY—NONSUIT. 


It appearing from the evidence introduced by the plaintiff, who sued upon 
a policy of fire insurance, that there had not been even a substantial 
compliance with the terms of the promissory warranty contained in 
the “iron safe clause”, providing that ‘the assured will keep a set 
of books, which shall clearly and plainly present a complete record 
of business transacted, including all purchases, sales and shipments, 
both for cash and credit, from date of inventory as provided for in 
first section of this clause, and during the continuance of this 
policy”, and compliance by the assured with this part of the contract 
of insurance being one of the conditions upon which, by the express 
terms of the contract, the validity of the policy is made to depend, 
the court did not err in directing a nonsuit at the conclusion of the 
testimony offered by the plaintiff. Sou. Fire Ins. Co. vs. Knight, 111 
Ga. 622, 36 S. E. 821, 52 L. R. A..70, 78 Am. St. Rep. 216. 


[For other cases, see Insurance, Cent. Dig. § 1740; Dec .Dig. § 668.] 


Error from Superior Court, Fulton County; J. T. Pendleton, 
Judge. 

Action by Joseph Buchman and others against the Insurance 
Company of North America. Judgment of nonsuit, and plain- 
tiffs bring error. Affirmed. 





% Decision rendered, May 11,1910. 688. E. Rep. 71. Syllabus by the Court. 
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TYE, PEEPLES & JORDAN, for Plaintiffs in Error. 
KING, SPALDING & LitTLE, E. MARVIN UNDERWOOD and 
SmirH, HAMMonD & SmiTu, for Defendant in Error. 


BECK, J. 
Judgment affirmed. All the Justices concur. 


COURT OF APPEALS OF KENTUCKY. 


GLOBE & RUTGERS INS CO. 
vs. 


JOHNSON.* 


FIRE INSURANCE—ACTION—BURDEN OF PROOF—WAIVER 
OF PROOF OF LOSS. 

In an action ona fire policy the burden was upon plaintiff to prove waiver 
of notice and proof of loss. 

{For “Yd cases, see Insurance, Cent. Dig. §$§ 1645-1668; Dec. Dig. § 
640. 


FIRE INSURANCE—PROOF OF LOSS—WAIVER. 

Where the delay in making settlement was caused by the disagreement 
as to the value of the property destroyed, and the company did not 
complain of insured’s iailure to make prooi of loss, or that it was 
the cause of delay in settlement, a finding that the company waived 
proof of loss was sustained. 

[For other cases, see Insurance, Cent. Dig. §§ 1382-1390; Dec. Dig. § 
558. ] 

FIRE INSURANCE—ACTION—TIME OF SUING. 

Where a policy provided for determining the amount of loss by ap- 
praisers on disagreement, and that, after the amount of loss was 
so determined, the amount should be payable sixty days after notice, 
ascertainment, and proof of loss were received, the sixty days allowed 
for settlement before suit must be computed from the date proois 
of loss are furnished, and not from that of the attempted arbitration. 


[For other cases, see Insurance, Cent. Dig. § 1546; Dec. Dig. § 622.] 


ACTION ON POLICY—FINDINGS OF ARBITRATORS. 


Where a fire policy provided that the company should be liable for only 
three-fourths of the actual value of the property destroyed, the 
findings of arbitrators were properly disregarded in an action on 
the policy where they did not find the actual value of the property 
destroyed, on the theory that such value was not of any importance 
if the total loss exceeded the total insurance. 

[For other cases, see Insurance, Cent. Dig. §§ 1430-1434; Dec. Dig. § 
574] 


*% Decision rendered, April 28,1910. 1278S. W. kep. 765. 








Fire. Globe & Rutgers Ins. Co. vs. Johnson. 
aS 






Appeal from Circuit Court, Marshall County. 
“Not to be officially reported.” 

Action by J. M. Johnson against the Globe & Rutgers Insur- 
ance Company. From a judgment for plaintiff, defendant ap- 
peals. Affirmed. 












W. MIKE OLIVER and OLIVER, SHEMWELL & REEDER, /or 
Appellant. 

Joun G. Lovett and WHEELER, HuGHES & BERRY, /or 
Appellee. 








LASSING, J. 

Appellee was the owner of a mill, and the mill building and 
machinery therein were insured. A part of the risk was carried 
by appellant. The property was destroyed by fire February 38, 
1908. A dispute arose as to the loss which appellee sustained 
on the machinery, and an effort was made to arbitrate this ques- 
tion. On May 5th the arbitrators were agreed upon. They 
made a report in a few days thereafter, and on May 18th appel- 
lee filed suit against appellant, wherein he sought to recover the 
full amount called for by the policy, to wit, $2,000. Several 
defenses were interposed, chief among which were that the suit 
was prematurely brought and that the parties had adjusted 
their differences by arbitration to the extent that defendant’s 
liability had been fixed. Issue was joined upon the defenses set 
up in the answer, the case prepared, and the trial begun before 
a jury. After the evidence had been in part introduced, it was 
agreed that the case be tried by the judge on the evidence al- 
ready in and such as should be offered, and the services of the 
jury dispensed with. This was accordingly done. The judge 
heard the remainder of the evidence, and, upon the pleadings, 
exhibits, and proof, adjudged that the plaintiff was entitled to re- 
cover $1,930.80. As this finding and judgment is about $300 
more than defendant conceived it should have been, it has ap- 
pealed. 

The first point raised is one of fact. Was notice and proof of 
loss waived? The agent of appellant asserts it was not Appel- 
lee asserts it was. These witnesses stand before the court as 
equally worthy of belief, and, as the burden is upon appellee on 
this point, he would fail if the case had to be decided upon their 
evidence alone. But from certain correspondence copied into 
the record it apears that the contention of appellee is correct, 


and that the delay in adjusting the loss was due solely to the in- 
Vou. XXXIX.—68. 
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ability of the parties to arrive at the real value of the property 
destroyed. No complaint was made that satisfactory proofs of 
loss were wanting or that the failure of appellee to furnish same 
was causing the delay or refusal on the part of the company to 
settle. With this evidence before him the judge was warranted 
in holding that the proofs of loss were waived. 

Was the suit prematurely brought? The provision in the 
policy relied upon to support appellant’s contention is as fol- 
lows: “This company shall not be liable beyond the actual cash 
value of the property at the time any loss or damage occurs, 
and the loss or damage shall be ascertained or estimated accord- 
ing to such actual value, with proper deductions for deprecia- 
tion however caused, and shall in no event exceed what it would 
then cost the insured to repair or replace the same with ma- 
terial of like kind and quality; said ascertainment or estimate 
shall be made by the insured and this company or if they differ, 
then by appraisers, as hereinafter provided; and, the amount of 
loss or damage having been thus determined, the sum of which 
this company is liable pursuant to this policy shall be payable 
sixty days after due notice, ascertainment, estimate and satis- 
factory proof of loss have been received by this company in 
accordance with the terms of this policy.” The fire occurred 
on February 3d. The company was at once notified and set on 
foot its own investigation. Appellee was demanding that some- 
thing be done, and plainly notified appellant that suit would be 
filed if the matter was not settled and adjusted by May 1st. The 
sixty days allowed or provided for by the policy for settlement 
had already elapsed. No demand for arbitration, so far as the 
record shows, was made by appellant within the sixty days. Suit 
was not filed until May 18th. But it is argued by appellant that 
in computing this time we should begin with the date upon 
which the arbitrators filed their report, about May 12th. To ac- 
cept this idea would be to give to appellant more than five 
months’ time within which to adjust the loss after proof of loss 
had been waived. Why it should be thus favored is not made 
clear, and, in the light of the opinion of this court in Hartford 
Fire Ins. Co. vs. Asher, 100 S. W. 233, 30 Ky. Law Rep. 1053, 
we must hold that the sixty days allowed for settlement before 
suit can be brought must be computed from the date upon which 
proofs of loss are furnished, and not from the date of attempted 
arbitration, 

The trial judge was of opinion that the attempted arbitration 





. 
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was a nullity because the arbitrators failed to conform their 
finding to to the articles of agreemnt, in that they did not find 
or state in their report the value of the goods destroyed. The 
policy provided that appellant was liable only for three-fourths 
of the actual value of the goods destroyed, and it therefore be- 
came of primary importance, in determining what it should be 
liable for, to know the sound value of the machinery destroyed. 
The evidence of one of the arbitrators shows conclusively that 
they did not regard the actual or sound value of the goods of 
any importance so long as they found the total loss in excess of 
the total insurance. They either disregarded or overlooked the 
fact that the company was only liable for three- fourths of the 
sound value, and, as this was not tetermined, the purpose of the 
arbitration failed, and the judge did not err in disregarding it. 

On the whole case we are of opinion that the conclusion 
reached by the judge satisfies the ends of justice. 

The judgment is affirmed. 


MECCA FIRE INS. CO. OF WACO VS. MOORE.* 
(Court of Civil Appeals of Texas.) 


LIENS—CONCEALMENT—INSTRUCTIONS. 

Where there was no written application, but whatever questions were 
asked the insured and the answers thereto were oral, an instruction 
that, if insured truthfully answered the questions asked him by the 
agent, then, if there was a lien on the property insured, it would not 
affect the validity of the policy, was erroneous, the agent not being 
required to inquire whether the subject of insurance was incumbered; 
and the fact that insured truthfully answered the questions pro- 
pounded to him did not constitute a waiver of the provision avoid- 
ing the policy if the property was incumbered by an undisclosed lien. 


[For other cases, see Insurance, Dec. Dig. § 669.] 


UNDISCLOSED LIEN—EVIDENCE. 


Where there was no written application for a fire policy, a question 
whether insured answered truthfully all questions asked him by the 
insurer’s local agent at the time the policy was written was irrele- 
vant. 

[For other cases, see Insurance, Dec. Dig. § 648.] 


On Motion for Rehearing. 
BREACH OF CONDITIONS—WAIVER—PLEADING. 


An insurer’s waiver of a breach of the conditions of a policy must be 
pleaded, to be available. 

[For other cases, see Insurance, Cent. Dig. §§ 1617, 1618; Dec. Dig. § 
640. ] 


% Decision rendered, April. 23, 1910. On motion for rehearing, May 14, 1910. 128 Ss. W- 
Rep. 441. . 
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ISSUES AND PROOF. 


Where waiver of a breach of a policy condition was not pleaded, evi- 
dence admitted to show such waiver furnishes no basis for a judg- 
ment. 


[For other cases, see Insurance, Cent. Dig. § 1637; Dec. Dig. § 645.] 


————- $e@—__- -——_ 


CAPELLA VS. ROYAL INS. CO. ET AL.* 


(Supreme Court of Wisconsin.) 


ACTION—ISSUES AND PROOF. 


In an action on a policy of fire insurance, where the pleadings contain 
no charge of fraud in causing the fire, and the evidence that there 
was no such fraud was clear and definite, the exclusion of testimony 
that plaintiff suffered a fire of small amount a year previous to the 
one involved in the action was not error. 


[For other cases, see Insurance, Cent. Dig. § 1634; Dec. Dig. § 645.] 
* Decision rendered, May 24,1910. 126N. W. Rep. 547. 


——9o7q—__—__ 


CASH VS. CONCORDIA FIRE INS. CO. OF 
MILWAUKEE, WIS.* 


(Supreme Court of Minnesota.) 


ACTION ON POLICY—SUFFICIENCY OF COMPLAINT— 
WAIVER OF ARBITRATION CLAUSE—EVIDENCE. 

Action to recover for a loss upon a fire insurance policy. Verdict for 
the plaintiff. Held:— 


(1) Complaint states a cause of action. An admission in the answer that 
the defendant executed the policy imports its delivery. 


(2) An unqualified denial of liability by the defendant upon receipt of 
proofs of loss was a waiver of the arbitration clause of the policy. 
Delay in furnishing proof of loss does not affect the right of action 
on tl® policy. 

The issuance of a policy to the insured upon the property therein 
described is prima facie evidence that he had, at the date of the de- 
livery thereof, an insurable interest therein. Proofs of loss, however, 
are not evidence for the insured, to show that he had an insurable 
interest in the property at the time of the loss, but are evidence, if 
sufficient in form and substance, to show compliance with the clause 
of the policy requiring such proofs. 

Evidence was sufficient to support a finding by the jury that the 
plaintiff had an insurable interest in the property at the time of its 
loss by fire, and a verdict for the plaintiff for the amount claimed. 

(5) The trial judge made no reversible errors in its ruling upori the ad- 
mission of evidence or in its charge to the jury. 

[For other cases, see Insurance, Cent. Dig. §§ 1333, 1359, 1436-1438; Dec. 
Dig. §§ 539, 550, 576, 620, 665. ] 


* Decision rendered, May 27,1910. 126 N. W. Rep. 524. Syllabus by tlie Court 





Home Ins. Co. vs. Hami!ton. 


HOME INS. CO. VS. HAMILTON.* 
(Kansas City Court of Appeals. Missouri.) 


CANCELLATION OF POLICY—AMOUNT OF REBATE. 


A fire insurance policy provided that the assured might cancel the 
policy when the premium or note or obligation given for such pre- 
mium has been actually and fully paid in cash, in which case the 
company might retain the usual short rate from the date of the 
policy to the time of cancellation. A policy was issued for a term 
of five years; the premium being payable in five annual installments 
of $19 each, and the first installment being paid on the issuance of 
the policy. The usual rate for insurance for the term of one year 
was $28.50. Held, that insured was not entitled to cancel the policy 
at the termination of the first year without paying either the re- 
maining installments or the rate for a one-year policy. 


[For other cases, see Insurance, Dec. Dig. § 238.] 


CANCELLATION OF POLICY--RIGHT TO REBATE—‘USUAL 
SHORT RATE”. 

The “usual short rate’ referred to in the policy is the customary rate 
charged for insuring like property in a like amount for original short 
term insurance. 


{For other cases, see Insurance, Dec. Dig. § 238.] 
[For other definitions, see Words, and Phrases, vol. 7, p. 6498.] 


ACTION ON PREMIUM NOTE—PLEADING AND PROOF. 


Where, in an action by an insurance company on a premium note, the 
defense was that the note had been fully satisfied by a cancellation 
of the policy, a contention by defendant that a provision in the 
policy that, in case of a cancellation thereof, the customary rate for 
insuring such property for a period of one year should be taken as 
the basis of rebate, was unreasonable, was not within the issues. 


[For other cases, see Insurance, Dec. Dig. § 188.] 





% Decision rendered, May 2,1910. 1288. W. Rep. 273. 


BECKER VS. EXCHANGE MUT. FIRE INS. CO. OF 
PENNSYLVANIA. (No. 63 [1,256].)* 
(United States Circuit Court of Appeals. Third Circuit.) 


POLICY—PREMIUM—FAILURE TO PAY. 


Where a policy provided that, if the premium should not be paid on or 
before January 15, 1907, it should then lapse and become void with- 
out notice to the insured, and that no agent of the company had 
power to waive such condition, unless the waiver was in writing on 
or attached to the policy, failure to pay the premium within the 
time prescribed, or until after loss, forfeited the policy, in the ab- 
sence of waiver. 

[For other cases, see Insurance, Dec. Dig. § 349.] 





* Decision rendered, Jan. 31,1910. 177 Fed. Rep. 918. 
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ATHENS MUT. INS. CO. VS. R. H. LEDFORD & SON.* 
(Supreme Court of Georgia.) 


KNOWLEDGE OF AGENT IMPUTABLE TO INSURER. 


Knowledge by one employed as a solicitor of fire insurance, who de- 
livered the policy of insurance to the insured and received the pre- 
miums, of material facts relative to the state of the title and the 
use to which the property was put at the time of the issuance of 
the policy, is imputable to the company; and knowledge of the state 
of the title to the property, although it appears that the interest of 
the insured was other than “unconditional and sole ownership”, will 
estop the company from setting up a defense based upon a provi- 
sion in the policy that it should be void if the interest of the insured 
be “other than unconditional and sole ownership”’. 


{For other cases, see Insurance, Cent. Dig. § 968; Dec. Dig. § 378.] 
*% Decision rendered, May 11,1910. 8S. E. Rep. 91. 











Syllabus by the Court. 


——_—— e@____—_- 





























PHGENIX INS. CO. OF HARTFORD, CONN., 
(Court of Appeals of Kentucky.) 


FIRE INSURANCE—ARBITRATION—NECESSITY. 
A fire policy, stipulating for an arbitration in case of a dispute as to the 
amount of a loss, does not require an arbitration, unless there is a 
disagreement between the parties, and unless estimates of a loss are 
furnished or offered by insured and insurer to each other, and there 
is a disagreement between them as to such estimates. 


[For other cases, see Insurance, Cent. Dig. § 1420; Dec. Dig. § 567.] 
FIRE INSURANCE—RISKS. 


Insurer, issuing a policy insuring a building against loss by fire, is not 
liable for damage occasioned by the explosion of powder in an ad- 
joining building. 

[For other cases, see Insurance, Cent. Dig. §§ 1126-1143; Dec. Dig. § 

421.] 


* Decision rendered, May 10,1910. 12 27 S.W. Rep. 1008. 


V. ADAMS.* 












—- ——— $e @—__-——_ 





HIX VS. SUN INS. CO. ET AL.* 


(Supreme Court of Arkansas.) 





FIRE INSURANCE—OPERATION—CHANGE OF TITLE. 


A provision of a fire policy avoiding it if insured’s interest be other than 
unconditional and sole ownership, or if the building be on ground 
not owned by him in fee, referred to title and ownership, and not to 
possession, and that a divorce decree granted insured’s wife awarded 
her temporary possession of the insured property subject to being 
required to vacate it upon remarriage or upon the subsequent order 
of court did not divest insured of title thereto, or diminish his in- 
terest therein within the meaning of the policy. 


[For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 282.] 
*% Decision rendered, April 11,1910. 1278. W. Rep. 737. 
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EX PARTE PHG:NIX INS. CO. MAYFIELD ET AL. VS. 
SOUTHERN.RY. CO., CAROLINA DIVISION.* 


(Supreme Court of South Carolina.) 


SUBROGATION—ENFORCEMENT. 


Insured, having instituted suit in her own behalf against a railroad com- 
pany to recover damages for fire in so far as such damages exceeded 
the amount of insurance collected by her on the property destroyed, 
the insurer being entitled to subrogation to her claim against the 
railroad to the extent of the insurance paid, was bound to assert 
such claim by motion to be made a party to the suit, and to compel 
the amendment of the complaint so as to plead the facts on which 
its equity of subrogation depended. 


{For other cases, see Insurance, Cent. Dig. § 1516; Dec. Dig. § 606.] 
* Decision rendered, May 11,1910. 68S. E. Rep. 21. 


MORRIS VS. DUTCHESS INS. CO.* 


(Supreme Court of Appeals of West Virginia.) 


PROOFS OF LOSS—WAIVER—DENIAL OF LIABILITY. 

Denial by a fire insurance company, within the sixty days given the 
insured to furnish preliminary proofs of loss, of its liability on other 
grounds, is in legal effect a waiver of the conditions of the policy 
requiring such proofs. 


[For other cases, see Insurance, Cent. Dig. § 1391; Dec. Dig. § 559.] 


PROOFS OF LOSS—WAIVER—AUTHORITY TO MAKE. 


But such denial and notice thereof to the insured to bind the insurance 
company must be by some officer, or agent having authority, ex- 
press or implied. Neither the declaration of a local soliciting agent 
nor of an adjuster not shown to have authority to make such de- 
nial will bind the insurance company, or excuse the insured from 
compliance with the conditions of the policy to furnish such pre- 
liminary proofs. 


[For other cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. § 
559. ] 


ACTION ON POLICY—CONDITIONS PRECEDENT—PROOFS 
OF LOSS. 

Furnishing of the preliminary proofs of loss as required by the condi- 
tions of a policy of fire insurance is a condition precedent to any 
right of action thereon, and unless waived an action on the policy 
does not accrue to the insured until such proofs have been furnished. 


[For other cases, see Insurance, Cent. Dig. § 1521; Dec. Dig. § 612.] 





* Decision rendered, April 26,1910. 68S, E. Rep. 22. Syllabus by the Court. 
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FOSTER VS. MISSOURI PAC. RY. CO.* 
(Springfield Court of Appeals. 


SUBROGATION OF INSURER. 


An insurer which has paid a fire loss occasioned by the tort of another 
may be subrogated to the rights of insured, and sue the tort feasor 
in its own name for reimbursement. 

[For other cases, see Insurance, Cent. Dig $$ 1504-1511, 1514-1516; Dec. 
Dig. § 606.] 


% Decision rendered, May 2,1910. 128 S. W. Rep. 36. 





Missouri.) 
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HOME FIRE INS. CO. VS. STANCELL.* 


(Supreme Court of Arkansas.) 


POLICY—NECESSITY FOR PAYMENT OF PREMIUM. 
The payment of the premium is ordinarily a condition necessary to the 
operation of an insurance policy, but such payment may be made 
by property or note or by the obligation of a third person as well 
as by money, and, if something other is accepted in lieu of money, 
the sole question is whether it was accepted as actual payment ot 
the premium. 


For other cases, see Insurance, Cent. Dig. §§ 231-245; Dec. Dig. § 137. 
&- Sd ° 8.3 Ty 


PAYMENT OF PREMIUMS—AGENTS—AUTHORITY. 

An insurance agent authorized to make contracts of insurance, to issue 
policies by countersigning and delivering them, and to collect the 
premiums has power to accept notes of a third person in full pay- 
ment of the premium if done in good faith, and, where the notes of 
a solvent third person are accepted by such agent in actual payment 
of the premium, the policy cannot be thereafter avoided because the 
notes were not paid. 


For other cases, see Insurance, Cent. Dig. § 243; Dec. Dig. § 137. 
4 6... 


POLICY—AVOIDANCE FOR NONPAYMENT OF PREMIUM 
NOTES. 

Where an insurance policy which was the only contract for insurance 
which insured entered into contained no provision avoiding it for 
nonpayment of premium notes, a stipulation in such notes executed 
by a third person that “my insurance” should be void as long as 
the notes remain past due and unpaid would not invalidate the policy 
upon nonpayment of the notes. 


{For other cases, see Insurance, Cent. Dig. § 897; Dec. Dig. § 349.] 


PAYMENT OF PREMIUMS—FORFEITURE OF POLICY — 
WAIVER OF RIGHT. 

Where the maker of premium notes, stipulating that the insurance 

should be void as long as the notes remained past due and unpaid, 

notified the insurer upon maturity of the first note that he under- 

stood that the nutes were to be sent to the insurer’s agent at the 

place where the insurance was effected, to be collected there, and, 











% Decision rendered, April 25, 1910. 1278. W. Rep. 966. 
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in effect, asked that the notes should be sent to such agent to be by 
him presented for payment and collected, and the insurer in effect 
agreed to do so, and, in contormity to such agreement sent the 
first note to its agent for collection, which was promptly paid, and 
by such conduct led the maker to believe that the other notes would 
be sent to the same place before payment would be demanded, and 
forfeiture of the policy insisted upon, it waived any right it might 
have had to forfeit. the policy for nonpayment of subsequent notes 
which were not sent to its agent for collection. 


[For other cases, see Insurance, Cent. Dig. §§ 925-930; Dec. Dig. § 362.] 


ae eo 4 ON POLICIES—DAMAGES—STATUTORY PROVI- 
IONS. 


Laws 1905, p. 307, providing that where loss occurs, and a fire, life, 
health, or accident insurance company liable therefor shall fail to 
pay the policy within the time specified therein after demand there- 
for, the company shall be liable to pay the policyholder in addition 
to the amount of such loss 12 per cent damages upon the amount of 
loss, with attorney’s fees, being highly penal, should not be ex- 
tended to case where loss is caused by cyclone, and a cyclone in- 
surance company is liable therefor. 


|For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.] 


ore 


BROWN VS. HOME INS. CO. OF NEW YORK.* 
(Supreme Court of Kansas.) 

RENEWAL—PAROL AGREEMENT—VALIDITY. ~* 

A parol contract to renew an existing contract of insurance between 
those having authority to contract by which the same property was 
to be insured again upon the same terms and conditions as in the 
original policy is binding upon the parties, although a policy for 
the new insurance was not issued nor the premium paid when the 
loss occurred, providing a credit is given and the payment of the 
premium is not a condition precedent to the validity of the contract. 

[For other cases, see Insurance, Cent. Dig. §§ 276-291; Dec. Dig. § 145.] 


RENEWAL CONTRACT—CONSTRUCTION. 

A stipulation in a renewal contract that the property shall be insured on 
the same terms and conditions as in the former contract is inter- 
preted to include the essential elements of a contract of indemnity, 
and does not refer to the steps or methods by which the original 
contract was reached or executed. 

[For other cases, see Insurance, Cent. Dig. §§$ 276-291; Dec. Dig. § 145.] 


RENEWAL POLICY—VALIDITY. 


The fact that the representative of the insurance company had no au- 
thority to consummate the original contract of insurance, and that the 


\/“ approval of the home office was necessary to its validity, is no rea- 


son why the renewal contract made by the same agent should be 
likewise approved, where it appears that such agent had in the 
meantime been clothed with authority to consummate contracts and 
to issue policies. 

[For other cases, see Insurance, Cent. Dig. $§ 276-291; Dec. Dig. $ 145.] 


* Decision rendered, May 7,1910. 108 Pac. Rep. 824. Syllabus by the Court. 
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TIERNEY VS. HELVETIA SWISS FIRE INS. CO.* 
(Supreme Court of New York, Appellate Division, Second Department.) 


FOREIGN CORPORATIONS—SERV|ICE OF PROCESS—REVO- 
CATION OF POWER OF ATTORNEY. | 

The revocation of a power of attorney appointing the State Superin- 
tendent of Insurance attorney to recgive process of a foreign insur- 
ance company, which had for more than five years ceased to do 
business in the state, was effective, so that service of the summons 
upon the Superintendent thereafter was a nullity. 

[For other cases, see Insurance, Dec Dig. § 26.] 


~% Decision rendered, May 6,1910. 122 N. Y. Sup. 869. 
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ACCIDENT. 


SIMPKINS V. HAWKEYE COMMERCIAL MEN’S ASS’N. 


(Supreme Court of Iowa.) 


ACCIDENT INSURANCE—PROOF OF DEATH—SUFFICIENCY. 


A statement in the proof of death under an accident policy against death 
by external, violent, and accidental means that death was caused 
by poisoning, introduced by a needle, sufficiently states the cause of 
death, and that it was caused by external, violent, and accidental 
means, 


[For other cases, see Insurance, Cent. Dig. § 1347; Dec. Dig. § 543.] 


ACCIDENT INSURANCE—ACCIDENT CAUSING DEATH. 


Strictly speaking, there can be no accident causing death within the by- 
laws of an accident insurer, requiring written notice of the accident 
causing death within a specified time after the happening of the 
accident so long as insured lives, and the by-law is satisfied by 
notice contained in proofs of death furnished two days after the 
death of insured. 


[For other cases, see Insurance, Dec. Dig. § 539.] 


ACCIDENT INSURANCE—NOTICE OF ACCIDENT CAUSING 
DEATH—SUFFFICIENCY. 


Within fifteen days after insured in an accident policy was injured, and 
while he was sick, a relative and business partner prepared and de- 
livered to insurer a written notice of the injury. In response there- 
to the medical examiner of insurer visited insured, saw the wound, 
and diagnosed the case, and reported the conditions discovered. 
After the death of insured and proof thereof was submitted, the sec- 
retary of insurer, in charge of the business, based a refusal to pay 
on a clause of the by-laws, which excepted from the insurance injuries 
arising from contact with poisonous substances. Held, that notice 
of the accident causing death was given within fifteen days after 
the accident as required by a by-law, for, though the facts did not 
show a waiver of notice, they were sufficient to warrant an inference 
of the fact of notice. 


[For other cases, see Insurance, Cent. Dig. § 1338; Dec. Dig. § 540.] 


ACCIDENT INSURANCE—PROOF OF ACCIDENTAL INJURY— 
SUFFICIENCY. 


Insured in an accident policy insuring against death through external, 
violent, and accidental means sustained a physical injury while em- 
balming a dead body. The injury consisted of a puncture of the 
palm of the hand with the point of an embalming needle, which in- 
duced blood poisoning, causing death three weeks later. The 
proof of death proved the external wound on the hand of insured, 
and that blood poisoning therefrom caused his death. It also 
showed a combination of circumstances indicating that the wound 
had been received in embalming a dead body. It was shown by a 
witness acquainted with the instrument that the shape and appear- 
ance of the wound were such as could have been produced by the 
point of an embalming needle. Held, that the proof sufficiently 
showed an accidental injury and the accidental nature of the death 
of insured. 


[For other cases, see Insurance, Cent. Dig. § 1347; Dec. Dig. § 543.] 
*% Decision rendered, May 10,1910. 126 N. W. Rep. 192. 
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ACCIDENT INSURANCE—"“CONTACT WITH POISONOUS 
SUBSTANCES”. 

Where an embalmer accidentally punctured the palm of his hand with 
the point of an embalming needle while embalming a dead body, 
and blood poison set in, resulting in death, a few weeks later, the 
death was not from “contact with poisonous substances” within an 
accident policy exempting insurer from liability for injuries arising 
from “contact with poisonous substances”. 

[For other cases, see Insurance, Cent. Dig. § 1175; Dec. Dig. § 457.] 

[For other definitions, see Words and Phrases, vol. 2, pp. 1482, 1483.] 


CONTRACTS—CONSTRUCTION. 


Where the language of any of the provisions of a contract of insurance 
is fairly open to different constructions, the one most favorable 
to insured will be accepted. 


[For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146.] 


——-——— eq — — 


DA RIN VS. CASUALTY CO. OF AMERICA.* 


(Supreme Court of Montana.) 


NOTICE AND PROOF OF DEATH. 

The giving of the notice and furnishing of proof of death are distinct 
and separate acts, but proof of death, seasonably made, may serve 
the purpose of both notice and proof, since the formal statement 
of facts made in the proof ordinarily must include all the informa- 
tion imparted by the notice, but a mere informal notice does not 
ordinarily supply the place of formal proof. 

[For other cases, see Insurance, Cent. Dig. §§$ 1338, 1347; Dec. Dig. §§ 
540, 543.] 


RECOVERY ON DEATH POLICY—CONDITIONS PRECEDENT. 

Both notice and proof of death are conditions precedent to a recovery 
on a life policy, whether conjunctively or separately given, unless 
there has been an express or implied waiver by the insurer. 

[For other cases, see Insurance, Cent. Dig. $$ 1520-1528; Dec. Dig. § 
612.] 


PROOF OF DEATH—SUFFICIENCY OF EVIDENCE. 

Whether there has been due proof of death to comply wth the require- 
ment thereof in a life policy is to be determined by the court ac- 
cording to the rules of evidence, and not by the insurer, but the 
proof need not, under the express provisions of Rev. Codes, § 5628, 
be such as would be necessary in a court of justice, it being suffi- 
cient if the best evidence available at the time be given, and such 
evidence may include evidence of any degree, which would tend to 
establish a disputed fact from which the court must in each case 
determine whether it gives substantially the information stipulated 
for in the policy. 

{For other cases, see Insurance, Cent. Dig. § 1347; Dec. Dig. § 543.] 

NOTICE OF DEATH—SUFFICIENCY. 

When the notice and proof of death is incorporated in the same com- 
munication to the insurer, and the proof of the cause of death, with 


‘% Decision rendered, April. 25,1910. 108 Pac. Rep. 649. 
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the attending facts, meets all the requirements of the policy, ex- 
cept that it is not as full and explicit as it might be, the silence of 
the insurer is a waiver of his right to object, and a report consisting 
of a notice and cause of the death of insured, made the day after the 
death, stating as the cause that insured went “‘to rescue a man who 
was knocked out by gas, and inhaled gases whch caused his death”, 
giving the name and address of the mining company in whose mine 
he was killed, the name, address, and occupation of the decedent, 
the weekly wages paid him, the place where the accident occurred, 
name of the foreman, the hospital call made, name of the attending 
physician, and the names and addresses of all persons who wit- 
nessed the accident was affirmative evidence of the cause of death, 
and sufficient to put the insurer on inquiry to determine its rights 
in the premises; and, if it desired further evidence, it should have 
called for it without unreasonable delay, and, having made no ob- 
jection, it must be deemed to have waived its right to demand the 
affirmative proof required by a provision of the policy requiring af- 
firmative proof of death wthin two months from the time of death, 
under Rev. Codes, § 5630, providing that delay of presentation to 
an insurer of notice or proof of loss is waived if he omits to make 
objection promptly upon that ground. 

[For other cases, see Insurance, Cent. Dig. §§ 1382-1300, 1405; Dec. Dig. 
§ 558.] 


UNNECESSARY DANGER—ATTEMPT TO SAVE HUMAN LIFE. 

The law has so high a regard for human life that it will not impute neg- 
ligence to one who attempts to save it, unless the attempt be made 
under such circumstances as to constitute it rashness in the esti- 
mation of prudent persons, and the rule covers not only an attempt 
to save life under spontaneous impulse, aroused by sudden percep- 
tion of the peril, and without thought of the chances of injury or 
loss of life to him who makes the attempt, but also an attempt 
made after such calculation as the circumstances permit, the res- 
cuer believing that he can save the life without the loss of his own, 
the exposure in the latter case being voluntary in a sense; and, 
where an injured miner and his companions, knowing that a fellow 
workman was in danger, went to his rescue, and found him lying 
about five feet from the entrance of the drift, unconscious from gas, 
and hurried up a ladder to reach the place, insured apparently 
thinking that he could go that distance with safety, and in attempt- 
ing to drag the man Gut was overcome by the gas, and died from 
the injuries, the danger he encountered was not as matter of law un- 
necessary, within a provision of the policy absolving the insurer 
from liability for injuries resulting from insured’s exposing himself 
to unnecessary danger. 


[For other cases, see Insurance, Cent. Dig. §§ 1180, 1181; Dec. Dig. § 
461.] 


ACTION ON POLICY—CAUSE OF DEATH—SUFFICIENCY OF 
EVIDENCE. 

In an action on a life policy, evidence held to support a finding that in- 
sured died from the inhalation of gas. 

[For other cases, see Insurance, Cent. Dig. §§ 1707-1728; Dec. Dig. § 
665. ] 
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CAMDEN & ATLANTIC TELEPHONE CO, VS. UNITED 


STATES CASUALTY CO.* 


(Supreme Court of Pennsylvania.) 


INDEMNITY INSURANCE—‘IMMEDIATE DOING OF THE 


WORK OF CONSTRUCTION”. 


A policy indemnified a telephone company against damages to any 


person not employed by the assured from the operation of the tele- 
phone plant. It was stipulated that the policy should not cover loss 
from liability for injuries suffered otherwise than during “the im- 
mediate doing of the work of construction”. The telephone com- 
pany while putting up a line trimmed a tree on the land of a third 
person. The owner refused to permit the trimming of the remain- 
ing trees unless the tree already cut was trimmed as he desired. 
While the employees of the telephone company were trimming the 
tree a person not employed by the company was accidentally killed, 
and the telephone company was compelled to pay for his death. 
Held, that the accident happened during “the immediate doing of 
the work of construction”, and the indemnity company was liable. 


[For other cases, see Insurance, Dec. Dig. § 435.] 


% Decision rendered, Feb. 21,1910. 75 Atl. Rep. 1077. 


GILMORE VS. CONTINENTAL CASUALTY CO.* 


(Supreme Court of Washington.) 


ACCIDENT INSURANCE—PREMIUM—PAYMENT IN INSTALL- 


MENTS. 


Where an accident policy did not fix the time for the payment of the 


installments of the premium, but only provided that they should be 
paid promptly out of insured’s wages for a particular month, the 
insured, through his employer as agent, had a reasonable time with- 
in which to make payment, and a delay of three days after the end 
of the month was not so unreasonable as to forfeit the policy for 
nonpayment of the installments. 


[For other cases, see Insurance, Cent. Dig. $§ 913, 916-924; Dec. Dig. § 


360. | 


ACCIDENT INSURANCE—PREMIUM— PAYMENT OF IN- 


An 


STALLMENTS. 


accident policy stipulated that the premium should be paid in in- 
stallments out of insured’s wages for designated months. It was 
understood that the earnings of insured for any particular month 
were not to be paid until the latter end of the succeeding month, 
and that no remittance would be made on the premium until the ar- 
rival of the pay day, though funds were in the hands of the em- 
ployer applicable to that purpose on the Ist day of the succeeding 
month. Held, that there was no default in the payment of an install- 
ment until the arrival of the pay day. 


[For other cases, see Insurance, Cent. Dig. §§ 891, 895-902; Dec. Dig. 


§ 349.] 


% Decision rendered, April 29, 1910. 108 Pac. Rep. 447. 
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CURRIE VS. CONTINENTAL CASUALTY CO.* 


(Supreme Court of Iowa.) 


INDEMNITY POLICY—PLACE OF INJURY—“BEYOND THE 
SEAS”. 

Under an indemnity policy covering only injuries “received within the 
United States (not including its parts beyond the seas), Mexico 
and Canada”, the Canal Zone on the Isthmus of Panama is “beyond 
the seas” within the meaning of the policy. 

[For other cases, see Insurance, Dec. Dig. § 451.] 

[For other definitions, see Words and Phrases, vol. 1, p. 770.] 


INDEMNITY POLICY—WAIVER OF PROVISIONS — QUES- 
TIONS FOR JURY. 

In an action on an indemnity policy, whether the policy was absolutely 
canceled, and whether a provision therein limiting liability for in- 
juries to places within the United States was waived, held, under the 
evidence, for the jury. 


[For other cases, see Insurance, Cent. Dig. § 1743; Dec. Dig. $ 668.] 





% Decision rendered, May 3,1910. 126 N.W. Rep. 164. 


ROCHESTER MINING CO. VS. MARYLAND 
CASUALTY CO.* 
(Springfield Court of Appeals. Missouri.) 


EMPLOYERS’ LIABILITY POLICY—RIGHT OF ACTION “BY 
INSURED. 

Defendant issued to plaintiff an employer’s Hability indemnity policy, 
not only permitting, but requiring, defendant to conduct the de- 
fense of any action against plaintiff for injury to an employee; re- 
quiring plaintiff, whenever requested by defendant, to aid in secur- 
ing evidence, and the attendance of witnesses and in effecting set- 
tlements, and in prosecuting appeals; prohibiting plaintiff from vol- 
untarily assuming any liability or incurring any expense or inter- 
fering with any legal proceedings without defendant’s written con- 
sent; and prohibiting any action by plaintiff against defendant on 
the bond till any judgment against plaintiff for injury to an em- 
ployee had been affirmed by a court of last resort, and had been 
paid by plaintiff. Held, that it was the duty of defendant in an 
action against plaintiff for injury to an employee to furnish an ap- 
peal bond, and having failed to do so, or to notify a plaintiff to do 
so in time to stay the judgment, and so having forced plaintiff to 
pay it, defendant waived the right to have plaintiff, before suing on 
the bond, wait till determination of the appeal. 


{For other cases, see Insurance, Cent. Dig. § 1298; Dec. Dig. § 514.] 
Decision rendered, May 2,1910. 1288. W. Rep. 204. 
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HEALTH—SURET Y—BURGLARY—MARINE—MISCELLANEOUS. 
MARINE— 


UNITED STATES CIRCUIT COURT OF APPEALS. 


NINTH CIRCUIT. 


MARITIME INS. CO., LimitTEp 
v8. 


M. 8. DOLLAR 8. 8. CO. (No. 1,753.)* 


MARINE INSURANCE—WAR RISKS—IMPLIED CONDITIONS 
OF POLICY. 

Under a marine policy insuring a vessel for a heavy premium against 
war risks only on a voyage from San Francisco to Vladivostok 
during the war between Russia and Japan, which expressly gave the 
assured “liberty to run blockade”, the consent of the insurer to the 
carrying by the vessel of false clearance papers, showing her des- 
tination to be a Japanese port, is necessarily implied as a subterfuge 
which by general usage is resorted to by blockade runners in the 
interest of both the insured and insurer, and the fact that the vessel 
was seized and condemned by the Japanese authorities on the ground 
oi carrying such jalse papers is not a defense to liability on the policy 
under either the English or American law. 

{For other cases, see Insurance, Cent. Dig. § 577; Dec. Dig. § 272.] 


In Error to the Circuit Court of the United States for the 
Northern District of California. 

Action by the M. S. Dollar Steamship Company against the_ 
Maritime Insurance Company, Ltd. Judgment for plaintiff, and 
defendant brings error. Affirmed. 

See, also, 149 Fed. 616. 


WILLIAM DENMAN, for Plaintiff in Error. 
NATHAN H. FRANK and WALTER D. MANSFIELD, /or 
fendant in Error. 


Before Gilbert and Ross, C. JJ., and Hunt, D. J. 


Ross, C. J. 
At the time of the making of the contract of insurance upon 
which this action was brought, a state of war existed between 
Russia and Japan. In December, 1904, the defendant in error, 
being desirous of sending the steamship M. S. Dollar on a voy- 


*% Decision rendered, Fe». 28,1910. 117 Fed. Rep. 127. 
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age from San Francisco to Vladivostok, caused the ship to be 
insured for the aggregate amount of £37,000, by various Eng- 
lish insurers; the plaintiff in error being one of the insuring 
companies in the sum of £3,000, for the recovery of which sum 
the present suit was brought. The policy described the risk as 
“those risks excluded by the warranted free from capture, seiz- 
ure, and detention clause in marine policy or policies, and cov- 
ered the voyage from the port of San Francisco to Vladivostok, 
while there, and thence back to a safe neutral port. Vladivostok 
was at that time the principal naval station and base of supplies of 
Russia in its contest with Japan, and was being closely invested 
by the Japanese. The premium fixed in the policy was 25 per 
cent, with a provision to the effect that 5 per cent thereof should 
be returned should the ship sail before a certain date (subse- 
quent to her actual departure), and 5 per cent further if there 
were no claim made under the policy. The policy also contained 
an express provision giving the assured the “liberty to run 
blockade”. The insurance in question was effected through the 
agency of Bowring & Co., an English firm of brokers doing 
business in London and also in San Francisco; one Comyn be- 
ing their Pacific Coast manager. Comyn testified, over the 
objections and exceptions of the defendant company, that be- 
tween him and the assured it was agreed as a condition prece- 
dent to the delivery of the policy in question, as well as the other 
policies taken out by the ship, that the premium should be pre- 
paid at San Francisco simultaneously with such delivery, and 
arrangements were accordingly made by the assured with the 
Bank of California at San Franciso for the payment by it of the 
premiums to the Pacific Coast agent of Bowring & Co. upon 
receipt of the policies. In pursuance of that agreement, Mr. 
Comyn forwarded the application for the policies to Bowring 
& Co. at London, who, in turn, having procured the policies in 
London, forwarded them to their Pacific Coast agent, by whom 
they were delivered to the Bank of California at San Francisco 
on the payment of the premiums, the premiums being then for- 
warded by Comyn to the London firm; and this was the pro- 
cedure in the case of the policy in suit. The M. S. Dollar, being 
so insured, sailed from San Francisco December 31, 1904, on 
her voyage. Before her departure, the master of the vessel was 
directed by its managing owner to proceed to Vladivostok via 
La Perouse Straits if they were not blocked with ice, and, in 


the event of their being frozen, then to go through the Straits 
Vor. XXX1X.-69. 
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of Tsugar, and through the Sea of Japan. The evidence shows 
that the master left San Francisco with the intention of going 
through La Perouse Straits, which lie between the northernmost 
island of the Japanese group and the Kuril Islands. Tsugar 
Straits are further south, and lie between the Island of Yeddo 
and the main island of the Japanese group. The case shows 
that, for the purpose of evading capture by the Japanese, a false 
clearance of the ship was taken at San Francisco for Moji, 
Japan. The master, having found La Perouse Straits blocked 
by ice, passed to and through the Straits of Tsugar, and was then 
discovered in the Sea of Japan by a Japanese man of war, and, 
on the discovery of the falsity of her papers, the ship was taken 
in custody and conducted to Yokosuka. After the seizure, and 
on the Ist day of February, 1905, the assured abandoned the 
ship to the insurance company, and she was in due course con- 
demned by the Japanese Prize Court, and sold as a prize of war; 
the decree placing her condemnation on the ground that she 
was using the false papers as a means to evade capture. 

The plaintiff in error insists that the contract of insurance was 
made in England, and must, in consequence, be controlled by 
the then prevailing law of England, and that it was error in the 
court below to leave to the jury, as it did, the determination as a 
fact of what the English law then was. The testimony of the 
witness Comyn tended to show that the contract in question was 
executed in San Francisco, in which event it would, of course, 
be controlled by the American rule upon the subject. Whether 
or not it becomes necessary to pass upon the defendant com- 
pany’s objections to the testimony of Comyn will depend upon 
the conclusion we reach upon the main question in the case. 

We assume that the trial court was in error in refusing to de- 
termine and declare to the jury what the law of England was 
upon the subject in hand,*and in leaving to it the determination 
of that matter as a question of fact. Nevertheless, if the case 
shows that the jury decided that question of law correctly, its 
submission to it by the court in the form it was submitted was 
without harm to the defendant. Minneapolis & St. L. R. Co. vs. 
Col. Rolling M. Co., 119 U. S. 149, 7 Sup. Ct. 168, 30 L. Ed. 
376; Pence vs. Langdon, 99 U. S. 578, 25 L. Ed. 420. The 
policy in suit, as has been said, expressly gave to the assured 
the “liberty to run blockade”. It was, as a matter of course, 
only in view of the risks of the then prevailing war that the 
premium of 25 per cent could be justified, and was paid. Insur- 
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ance companies, like everybody else, must be held to know that 
blockade runners in war times resort, and necessarily must re- 
sort, to many kinds of subterfuge—among others to the carry- 
ing of false papers. Indeed, that is one of the most notorious. 

In Buck vs. Chesapeake Ins. Co., 1 Pet. 151, 160, 7 L. Ed. 90, 
the Supreme Court said :— 

“A knowledge of the state of the world, of the allegiance of 
particular countries, of the risks and embarrassments affecting 
their commerce, of the course and incidents of the trade on 
which they insure, and the established import of the terms used 
in their contract, must necessarily be imputed to underwriters. 
According to a distinguished English jurist, Lord Mansfield, in 
Pelly vs. Royal Exchange, etc., 1 Burr. 341, ‘the insurer, at the 
time of underwriting, has under his condsideration the nature 
of the voyage, and the usual manner of conducting it. And 
what is usually done by such a ship, with such a cargo, on such 
a voyage, is understood to be referred to by every policy.’ 
Hence, when a neutral, carrying on a trade from a belligerent 
to a neutral country, asks for insurance ‘for whom it may con- 
cern’, it is an awakening circumstance. No underwriter can be 
ignorant of the practice of neutrals to cover belligerent prop- 
erty under neutral names, or of the precautions ordinarily re- 
sorted to that the cover may escape detection. The cloak must 
be thrown over the whole transaction, and in no part is it more 
necessary than in the correspondence by other vessels, so often 
overhauled by an enemy, for the very purpose of detecting 
covers on other cargoes. Letters, thus intercepted, have often 
been the groundwork of condemnation in admiralty courts; and 
underwriters, to whom the extension of trade is always bene- 
ficial, must and do connive at the practice in silence. They ask 
no questions, propose their premiums, and the contract is as 
well understood as the most thorough explanation can make it.” 

Two English cases}-Torneyer vs. Lushington, 15 East, 46, and 
Oswell vs. Vigne, 15 East, 70, decided January 28 and January 
31, 1812, respectively—are relied upon by the plaintiff in error 
as establishing the proposition that at the time of the execution 
of the contract of insurance here involved the law of England 
was that an insurer is not liable on a war risk policy for a con- 
demnation because of the use of false papers, unless permission 
to carry false papers is expressly given in the policy. At the 
time of the execution of the policies involved in those cases 
Sweden and Russia were at war. The policy in Horneyer vs. 
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Lushington was on goods “at and from Gottenburg to Riga, 
beginning the adventure on the goods from the loading thereof 
aboard the ship at Gottenburg”. It appeared in the case that 
the ship sailed with a license and took on board simulated pa- 
pers, representing that she came from Bergen in Norway. She 
arrived at Gottenburg, from whence, after receiving orders, she 
proceeded to and arrived at Riga, where her papers were taken 
and her hatches immediately sealed down by the government offi- 
cer until her papers could be sent to St. Petersburg to be exam- 
ined; and on such examination orders were immediately sent to 
Riga to seize the ship and cargo, which was done, and she was 
afterward condemned with her cargo on the ground of having 
simulated papers on board. Lord Ellenborough, with whom 
concurred the other judges, said :— 

“I do not pronounce whether the carrying of simulated pa- 
pers was or was not an enhancement of the risk insured; but 
my opinion is founded on the effect of the sentence of condem- 
nation, which has proceeded upon the mere personal act of the 
assured in carrying such papers, which it treats as a crime, and 
which act is thereby proved to have been the efficient cause of 
the loss, the very ground of the condemnation. How, then, can 
the underwriter be answerable for a loss which happened from 
an act of the assured, done without his leave ?” 

Oswell vs. Vigne was an action on a policy of asurance on 
the ship Wassila at and from London to any port or ports in 
the Baltic. The interest was averred in one Yakof Fomin and 
a total loss alleged upon attack and seizure of the enemy. It 
appeared at the trial that Fomin was a Russian subject; that 
the ship sailed with a license, the voyage insured from London 
to Petersburg, and, after touching at Gottenburg, was captured 
by a Danish Privateer, carried into Arlborg, and condemned as 
prize to the captors, which sentence of condemnation was after- 
ward on appeal affirmed by the Court of Admiralty at Copen- 
hagen. It appeared that the captain on the voyage used false 
papers, which was at least one of the causes for the condemna- 
tion of the vessel. Lord Ellenborough said :— 

“This ship had simulated papers on board. The question then 
is, if the carrying them were one of the causes of her condemna- 
tion. If it were, it was a risk to which the underwriter has been 
exposed without his consent.” 

The other judges concurred in that conclusion. 

In neither of those English cases did the policy of insurance 
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contain any express consent to the carrying of false papers, nor 
did either of them contain any clause from which such consent 
could be inferred. 

In the case at bar the insurer expressly stipulated in the policy 
that the assured should be at “liberty to run blockade”. Ex- 
pressly consenting to that, it expressly consented to whatever 
acts are usually done in such undertakings, and which, in the 
usual course of events, were to be expected. And such we un- 
derstand to be the law of England, as well as of this country. 
The following excerpts from 2 Duer on Insurance, p. 627, are 
directly pertinent to the distinction above indicated :— 

“Sec. 47. The use of false papers to disguise the true char- 
acter, ownership, or destination of the property insured, or any 
other circumstances, by which it may be rendered liable to cap- 
ture or seizure, stands substantially on the same grounds as the 
want of necessary documents. Where no permission to use such 
papers is given by the insurer, or his consent to assume the risk, 
from the known usage of the trade, or other circumstances, 
cannot be implied, he is not responsible for the loss that the 
simulated papers may have occasioned, or to which they may 
have contributed. The risk in such cases is excepted, even 
where it is not included by a warrant or representation, and the 
loss, as in the former case, is considered as resulting from a 
wrongful act of the assured, for which, under the general terms 
of the policy, the insurer is never liable. Nor is the exemption 
of the underwriter to be limited to the cases in which false 
papers are used to conceal the character or ownership of the 
property insured. The goods insured may be innocent and law- 
ful, and their character as such may be apparent on the bill of 
lading, and other papers; and yet they are justly liable to con- 
fiscation where the assured, or his agent, seeks to cover, by 
simulated papers, the unlawful goods of other persons shipped 
by the same vessel. If the policy in such a case embraces a war- 
ranty of neutrality, and the goods covered are belligerent prop- 
erty, the act of the assured as a breach of the warranty vitiates 
the contract; and, where there is no such warranty, as it creates 
a risk not contemplated by the insurer, he is exonerated from 
the loss. 

“Sec. 48. The language of the Court of King’s Bench in some 
of the reported cases seems to imply that the leave to carry 
simulated papers must be given by an express provision in the 
policy, and that a mere disclosure to the insurer of the intention 
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to use them would not be sufficient to charge him with the risk. 
It is, however, certain from other cases in the English courts 
and from numerous decisions in the United States that where 
the carrying of false papers in the voyage or trade to which the 
insurance relates, is a known or general usage, or where the 
use of such papers, from the very nature of the voyage, is indis- 
pensable, the law will impute to the insurer the knowledge of the 
fact and imply his consent to assume the risk; and it appears to 
be a necessary inference from these decisions that the insurer 
must be equally liable where his knowledge of the facts is proved 
by evidence of a direct representation prior to the insurance. 
Where he subscribes the policy with a knowledge of the facts, 
his consent to assume the risk may be as justly implied in the 
one case as in the other.” 

“In Planche vs. Fletcher, Doug. 283, the true destination of 
the ship was concealed by a false clearance, and it was insisted 
that the omission to disclose the fact was a fraud upon the un- 
derwriters; but Lord Mansfield said: ‘There was no fraud on 
them or on anybody, since what had been practiced had been 
proved to be the constant course of the trade, and notoriously 
so to everybody.’ From this usage, therefore, the underwriter’s 
knowledge of the fact and his consent to assume the risk were 
inferred. In Livingston vs. Maryland Ins. Co., 7 Cranch, 506 
[8 L. Ed. 421], where false papers were used to disguise the 
true ownership of the property, it was urged as a fatal objec- 
tion to the plaintiff's recovery that the intention to use those 
papers was not communicated to the underwriter, but the reply 
was that the papers were rendered necessary by the nature of 
the trade insured, and by its known course and usage. And 
Chief Justice Marshall, in delivering the opinion of the court, 
laid down the general rule in these words: ‘Where the under- 
writers know, or by the usage and course of trade ought to 
know, that certain papers ought to be on board for the purpose 
of protection, in one event, which, in another, might endanger 
the property, they tacitly consent that the papers shall be so 
used as to protect the property.’ The*property in this case was 
in reality American, but the false papers gave it a Spanish char- 
acter for the purpose of protecting it in the ports of a Spanish 
colony to which she was destined, and where a trade by Ameri- 
cans was prohibited. As Spain and England, however, were at 
war, the false papers exposed the property to English capture, 
and it was from this cause that the loss arose. The opinion of 
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the court was that if the jury believed from the evidence that 
the use of the papers was necessary or justified by the usage of 
the trade, there was no concealment that could affect the right 
of the plaintiff to recover. Calbreath vs. Gracy, 1 Wash. C. C. 
198 [Fed. Cas. No. 2,295]; Maryland Ins. Co. vs. Bathurst, 5 
Gill & J. [Md.] 159. Le Roy vs. United Ins. Co., 7 Johns. [N. 
Y.] 348, recognizes the same rule that, where the use of false 
papers is warranted by the use of the trade, it is not necessary 
to be disclosed to charge the underwriter with a risk; a fortiori, 
leave to carry the papers is not necessary to be given by the 
policy. So, where the policy, by specific or general words, 
covers the risk of belligerent property, the use of false papers to 
give a neutral character to the property is not necessary to be 
disclosed, on the ground ‘that no underwriter can be ignorant 
of the practice of neutrals to cover belligerent property, and of 
the measures ordinarily resorted to in order that the cover may 
escape detection’. Buck & Hedrick vs. Chesapeake Ins. Co., 
1 Pet. 151 [7 L. Ed. 90], opinion of Mr. J. Johnson. It may be 
added in this case the use oi false papers can be no ground of 
complaint to the insurer, for instead of increasing it diminishes 
the risk that he agrees to assume, by lessening the chances of a 
capture and condemnation. ‘The cover is as much for the bene- 
fit of the underwriter as of the assured. It seems, therefore, a 
very just observation of Benecke, on the decision of the King’s 
Bench, in Oswell vs. Vigne, that, as it was known to the insurer 
when the policy was effected that the vessel insured would be 
liable to seizure in the continental port of destination unless by 
false papers the fact of her having sailed from‘England could be 
concealed, his consent to the use of such papers ought to have 
been implied. They were rendered necessary by the nature of 
the voyage, and it was for the benefit of the insurer that they 
should be used. It may be regarded as certain that in the 
United States such would have been the decision. 3 Benecke, 
331.” 


Being of opinion, as we are, that both under the law of Eng- 
land and that of the United States the defendant company, un- 
der the facts shown, were liable to the assured by the terms of 
the policy, it is unimportant whether the contract was executed 
in London or in San Francisco, and therefore it is unnecessary 
to pass upon the objections made to Comyn’s testimony. 
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We think no other point made calls for special notice, al- 
though all of them have been carefully considered. 
The judgment is affirmed. 


Note by the Editor of the Insurance Law Journal. 


The soundness of this decision on general principles seems hardly 
open to discussion. Privilege to run the blockade implies privilege to 
do whatever may be necessary or customary for that purpose, and the 
insurer must be assumed to know what is involved in such custom. 
The loss was due to special arrangements which were customary for 
this purpose and intended to give greater security to the insured prop- 
erty. The taking out of the papers was not an increase, but a diminu- 
tion, of the actual risk and was in the interest of the insurer. It has 
been repeatedly held that false papers may be carried for the protection 
of insured property when the usage to carry them should be known by 
the insurer. See Livingston vs. Ins. Co., 7 Cranch 506; Calbreath vs. 
Gracy, 1 Wash. C. C: 219. The seizure here was evidently made because 
of a state of war involving the blockade, and the papers were a part of 
the plan to violate the laws of neutrality and to run the blockade. It 
was, as it were, a part of the protection against such running of the 
blockade as much as if the seizure had actually been made by a block- 
ading vessel. 
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SUPREME COURT OF NEW YORK. 
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ILLINOIS SURETY CO. 
v8. 


MATTONE et Au.* 


FIDELITY BOND—EXTENT OF LIABILITY. 


Where plaintiff executed a fidelity bond to secure the faithfulness of P. 
in holding, transmitting, and paying over moneys received by him 
on deposit and for transmission to foreign countries, P. having ab- 
sconded, complainant’s liability to all P.’s creditors was limited to 
the amount of the bond. 


{New, vol. 4, Key No. Series.] 


ACTION—NATURE AND FORM. 


Where defendant surety company was liable to certain creditors of P. on 
a fidelity bond because of P.’s default, the creditors being entitled to 
share pro rata in any recovery against defendant, the fund could be 
reached only by a suit in behalf of all in equity under the rule that 
mere diligence in prosecuting a claim against such a fund will not 
entitle the prosecuting party to priority of payment. 


[For other cases, see Insurance, Dec. Dig. § 608.] 


Appeal from Special Term, New York County. 

Suit by the Illinois Surety Company against Francesco Mat- 
tone and others to restrain the prosecution of other actions 
against complainant, to determine its liability on a surety bond 
in this action, and to distribute the amount thereof among the 
persons entitled thereto. From an order denying a preliminary 
injunction, complainant appeals. Modified and affirmed. 


Argued before Ingraham, P. J., and Clarke, McLaughlin, 
Scott, and Dowling, JJ. 


STEPHEN CALLAGHAN, for Appellant. 

ACHILLE J. OsHEt, for Respondents, Anzalone et al. 
MICHAEL SCHNEIDERMAN, /or Respondents, De Cicco et al. 
NELSON L. KEACH, for Respondents Mattone et al. 


Scorr, j. 
The plaintiff appeals from an order denying its motion for an 
injunction pendente lite. 
The appellant is a foreign corporation and upon September 
16, 1908, executed as surety, with one Albert M. Pesce as prin- 
" % Decision rendered, May 6,1910. 122N.¥.Sup.928. 
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cipal, a bond or undertaking in the penal sum of $15,000, pur- 
suant to chapter 185, Laws 1907, as amended by chapter 479, 
Laws 1908, conditioned upon the said Albert M. Pesce faithfully 
holding, transmitting, and paying over all moneys received by 
him for transmission to foreign countries, and also faithfully 
keeping and paying over all moneys received by him upon de- 
posit. Pesce defaulted and absconded, and a large number of 
actions have been brought against plaintiff by persons who had 
deposited money with said Pesce. Some of these have gone to 
judgment, and some are still pending. They have been brought 
in different courts, mainly in those having no equity jurisdiction. 
There is, however, an equitable action now pending in this court 
brought by one creditor of said Pesce, suing in behalf of him- 
self and all others similarly situated, seeking to recover the 
amount of the bond from plaintiff, and to secure its equitable 
distribution among all those entitled to share therein. The 
plaintiff in this action, while denying all liability upon said bond 
to any creditor of said Pesce, seeks to have its liabilty deter- 
mined in a single action, in which the amount of the liability, if 
it be liable at all, may be equitably distributed. It has therefore 
made all disclosed claimants parties defendants and seeks to re- 
strain pendente lite their several actions against it. 

The question of the liabilty of the plaintiff upon its bond may 
be said to have been finally decided against it so far as con- 
cerns the courts of this state. Guffanti vs. National Surety 
Company, 133 App. Div. 610, 118 N. Y. Supp. 207, affirmed 196 
N. Y. 452, 90 N. E. 174; Musco vs. United Surety Co., 132 
App. Div. 300, 117 N. Y. Supp. 21, affirmed 196 N. Y. 459, 90 
N. E. 171. The plaintiff, however, is liable in the aggregate 
only to the amount of its undertaking, and that amount consti- 
tuted a fund for the payment of the creditors pro rata, and is to 
be distributed among them equitably according to their re- 
spective claims. Mere diligence in prosecuting-a claim against 
such a fund will not entitle the prosecuting claimant to a priority 
of payment. The fund can therefore be reached only by an ac- 
tion in equity prosecuted in a court possesing equitable jurisdic- 
tion; for “an action at law by one creditor solely on behalf of 
himself is entirely inconsistent with the purpose for which the 
bond was required or given’. Guffanti vs. National Surety Co., 
supra. The several defendants in this action who have begun 
actions at law in courts possessing no equitable jurisdiction can 
therefore apparently take nothing by ‘their actions, and will suf- 
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fer no real prejudice if such actions are stayed until an action, 
properly brought in equity, can be prosecuted to final judgment. 
It is true that the Musco Case, above cited, was an action at 
law by an individual claimant to recover his own loss, and was 
not for the benefit of creditors generally, and it also appears 
by the complaint in this action that judgments have been ob- 
tained against plaintiff in courts having no equitable jurisdic- 
tion. It does not not appear, however, that the point was taken 
in any of these actions that an action at law would not lie at the 
suit of a single creditor, and in the Musco Case it does appear 
that no such question was discussed or considered. But even if 
plaintiff can successfully defend, upon this technical ground, 
the numerous actions brought against it at law, it is unreason- 
able that it should be compelled to incur the expense of doing 
so, when the claims of all parties can be equitably determined 
and adjusted in an action properly brought for that purpose. 

It is suggested that plaintiff can obtain all the relief necessary 
for its protection in the representative action in equity brought 
by the defendant Imperato in behalf of himself and all others 
similarly situated. It is true that the complaint in that action 
asks ior an injunction restraining actions at law for the recov- 
ery of individual claims, but it does not appear that the plaintiff 
in that action has applied for or obtained such an injunction, 
nor is it suggested how this plaintiff, as a defendant in that ac- 
tion, could procure an injunction against his codefendants. He 
can obtain such relief in that action only by the grace of the 
plaintiff therein, and should not be called upon to rely solely 
upon so slight a dependence. It is well settled that a court of 
equity has jurisdiction to entertain an action of this nature. “In 
cases where many persons have claims and are prosecuting or 
are about to prosecute them at law against one of the defendants 
or class of defendants or a fund liable in equal degree to all those 
persons and to others, the court of equity, to forestall a multi- 
plicity of actions, has jurisdiction of an action for a general ac- 
counting and adjustment of all the rights, and to restrain sepa- 
rate and individual actions at law in the same or other courts, 
thus bringing all the litigation into one suit.” Pfohl vs. Simp- 
son, 74 N. Y. 137. There are numerous cases sustainig the rule 
above quoted. Board of Supervisors vs. Deyoe, 77 N. Y. 219; 
Kellogg vs. Siple, 11 App. Div. 458, 42 N. Y. Supp. 379, and 
authorities cited in Musco vs. United Surety So., supra. It has 
been suggested that many of these authorities are not applicable, 
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because the plaintiff denies all liability upon the bond. This, 
however, is not necessarily fatal. It has been held that such an 
action can be maintained to determine a large number of claims 
to a fund in court, although the plaintiff insists that none of the 
claimants are entitled to any share in the fund (Kellogg vs. Siple, 
supra.) Such an action as this is not in the nature of an action 
of interpleader wherein several parties made conflicting claims 
to the same fund, but is entertained for the purpose of prevent- 
ing a multiplicty of actions. There should, however, be com- 
plete assurance that the claimants, whose affirmative actions 
have been restrained, will, if successful, find a fund applicable 
to their payment, and which the court can so apply in this ac- 
tion. The plaintiff is a foreign corporation, and though it is 
doubtless entirely solvent at the present time, and has made such 
provision as our statutes require for the protection of creditors 
in this state, no one can foresee what the state of affairs may 
be when this action goes to final judgment. If the plaintiff who 
seeks a favor at the hands of the court should deposit in court 
the sum represented by its bond to remain subject to final judg- 
ment in this action, an injunction pendente lite against all claim- 
ants who have brought or threaten to bring individual actions 
at law could properly be granted. There is no reason, however, 
in any case for enjoining the prosecution of the representative 
action in equity already brought by the defendant Imperato, for 
all the questions involved can be as satisfactorily and equitably 
settled in that action as in this. The motion as it was presented 
at Special Term was properly denied, but the order appealed 
from will be so modified as to reserve to plaintiff the right to 
renew the motion upon compliance with the suggestions con- 
tained in this opinion, and, as so modified, will be affirmed, with 
$10 costs and disbursemnts to each respondent who appeared 
and filed a separate brief. All concur. 
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SUPREME COURT OF NEW YORK. 


SPECIAL TERM FOR TRIALS. 


SAMUEL GREEN 
v8. 


SUPREME COUNCIL ROYAL ARCANUM.* 


LIFE INSURANCE—INCREASE OF RATES— FRATERNAL 
ORDERS. 

Unless the certificate and by-laws of a fraternal body clearly and spe- 
cifically reserve the right of the organization to increase the rate of 
assessments when such increase of rates becomes necessary, the 
fraternal body has no power to increase its rates. 

The defendant has a right under the law to amend its by-laws and con- 
stitution, but such right does not authorize it to increase the assess- 
ments of a member by a change in the by-laws. The rate of assess- 
ment, as fixed at the time of the issuance of the certificate, is a 
vested right which the member has and which cannot be divested 
except by his voluntary act. 

The payment of increased assessments, under protest, does not affect 
the right of the member to recover them back from the fraternal 
body. 


INCREASE OF AMOUNT OF ASSESSMENTS INVALID — IN- 
CREASE IN NUMBER OF ASSESSMENTS VALID. 

Lack of authority to increase the rate does not necessarily include the 
lack of authority to increase the number of assessments. 


Action for injunction by Samuel Green against the Supreme 
Council of the Royal Arcanum. Judgment for plaintiff. 


F. J. Moissen, for Plaintiff. 
Henry A. PowEt., for Defendant 
Euiny, J. 

There is nothing which I can add to the legal literature af- 
fecting the question before the court in this case. From the view 
[ take of the recent decisions of the Court of Appeals in Wright 
vs. Maccabees, 196 N. Y. 391, and Dowdall vs. C. M. B. Ass’n, 
196 N. Y. 405, it has been settled as the law in this state that . 
general power reserved by a society like the defendant to amend 
its by-laws or constitution does not authorize an increase in the 
amount of the assessment on the individual member fixed in the 
original contract of the parties. This contract is found in the 





* Decision rendered, July 14, 1910. 
VoL. XXXIX.—70. 
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application for membership, the by-laws in existence at the time 
and the certificate issued to the member. Beach vs. Maccabees, 
177 N. Y. 100. An agreement on the part of the member to be 
governed by the laws, rules and regulations of the organization 
in force at the date of his admission ‘or that may be hereinafter 
enacted by the Supreme Council to govern said council and 
funds’ (the fund in the case at bar being the widows’ and or- 
phans’ fund made up from the assessments levied-on the indi- 
vidual members) is not sufficient to warrant the society in in- 
creasing the amount of the individual assessment. It is not suf- 
ficiently definite and explicit. A change in the law governing 
the council or the widows’ and orphans’ fund might well be 
necessary or desirable and be referred to in the original con- 
tract with propriety, but such reference falls short of an agree- 
ment by the applicant that the society should have an unlimited 
reserved power to increase the amount of the assessment to an 
extent which might be prohibitive and could only result in de- 
priving the individual of his membership. In the case at bar, the 
original assessment agreed upon was one dollar and eighty 
cents. This was in 1883. In 1898 the number of assessments 
was changed so as to be one a month, and the rate was raised 
to three dollars and sixteen cents. The plaintiff agreed to this 
change. In 1905, the Supreme Council increased the rate to six 
dollars and eighty cents, one assessment every month. The 
plaintiff objected and has been paying under protest ever since. 
In February, 1910, he sent a check for three dollars and sixteen 
cents to pay an assessment then levied and it was refused. He 
thereupon commenced this action to enjoin defendant from sus- 
pending him and asking a judgment establishing the $3.16 rate 
as the fixed amount to be paid by him. It may be noted that 
the defendant has expressed its intention to again increase the 
amount of the plaintiff's assessment so that it will be between 
sixteen and seventeen dollars for each assessment, when the 
plaintiff reaches sixty-five years of age in a year or two. It 
seems to me that the only question is, was this the bargain made 
when the plaintiff became a member of the society in 1883? If 
the defendant reserved a power to do this—if the agreement was 
that the plaintiff was wiling to pay a comparatively low amount 
for insurance on the theory that if he died at an early age he 
would have the benefit of the low rate, but that if he lived to be 
sixty-five, the society might increase the premium to any 
amount which might be necessary, why then plaintiff has no 
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legal grievance. But clearly no such agreement was made or 
contemplated. If that was the plan of the organization, it should 
have been so stated. Judge Cullen, writing in Beach vs. Mac- 
cabees, 177 N. Y. 100, points out the necessary definiteness— 
the explicit language which might have been used if there was 
any such intention. He says: “So, in the present case, if the 
certificate had provided that the payments therein specified 
should be subject to such modification as to the amount, terms 
and conditions of payment and contingencies in which the same 
were payable as the endowment laws of the order from time to 
time might provide, the amendments would be applicable to ex- 
isting members. But I think that nothing less explicit than this 
appearing in the certificate itself should be effective for such 
purpose.” Of course the Beach Case as well as the Langan 
Case (174 N. Y. 267) referred to an attempt on the part of the 
various defendants to reduce the amount to be paid in case of 
disability or death, and not to an increase in the assessment, but 
the reasoning in one case appears equally applicable in the other. 

In Wright vs. Maccabees, 197 N. Y. 391, the right of the de- 
fendant to increase the amount of the individual assessment was 
squarely presented to the Court of Appeals. In that case, the 
plaintiff bound himself to conform to the laws of the defendant 
in force at the time of his admission “now in force or that may 
be hereafter adopted”. The plaintiff contested the right of the 
defendant to increase his assessments. On the first trial, Mr. 
Justice Rogers at Special Term, held that he had a vested right 
to continue a member upon paying the assessment mentioned 
in the original contract (48 Misc. 558). The Appellate Division 
reversed the Special Term (122 App. Div. 904) upon the author- 
ity of Mock vs. Supreme Council, 121 App. Div. 474, the latter 
case being in this department. In the Mock Case, the Appel- 
late Division held that because of the peculiar relation of the 
members of these assessment organizations, the fact that they 
were insurers as well as insured, the individual must have un- 
derstood that changed conditions might bring about necessity 
for increased assessments. And so the case of Wright vs. Mac- 
cabees went back for retrial and the judgment was for defendant. 
This judgment was affirmed without opinion by the Appellate 
Division (128 App. Div. 883.) 

The Court of Appeals reverses the judgment, holding that the 
right of the plaintiff to pay his assessment at the old rate was a 
vested right immune from change by amendment in the absence 
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of a specific reservation to amend in that partcular. The case 
of Dowdall vs. Catholic Mutual Benefit Ass’n, 196 N. Y. 405, 
is to the same effect, although the right to make new laws was 
not apparently reserved or attempted to be reserved in that 
case. But the Mock Case is referred to in the opinion of the 
Court of Appeals in each of the cases cited, and I think the in- 
tention of the Court to reverse the doctrine laid down by the 
Appellate Division is apparent. So, I must find for the plaintiff. 
The various arguments urged by the learned counsel for the de- 
fendant in the case at bar, are discussed in the Wright and 
Dowdall Cases in the Court of Appeals. The conceded neces- 
sity for increased revenue is held to be no answer to the claim of 
the individual that his right to pay at the old rate is a vested 
contract right. I am free to say that the plaintiff's contention 
is, from some points of view, academic, because the right of 
the defendant to increase the number of the assessments instead 
of increasing the amount of each assessment does not appear to 
be disputed. In other words, the litigation appears to be over 
the question whether the plaintiff being obliged to pay a given 
amount, shall pay it in twelve installments or twenty-four. But 
however that may be plaintiff appears to be right in the principle 
asserted and he is accordingly entitled to judgment. On the 
collateral questions involved, I find that plaintiff is not barred 
from maintaining the action by laches; he has been protesting 
regularly and, while he might have commenced his action 
earlier, still he had practically a new cause of action with every 
assessment demanded at the increased amount. Nor is he es- 
topped by the payments made under protest, either as to the 
defendant who is not misled as to his position, or as to new 
members who must be held to be familiar with the organization, 
its rules and by-laws. I also hold that although the defendant 
is a Massachusetts corporation, still when it comes into the 
state of New York conducting business here under the super- 
vision and permission of the State Insurance Department, con- 
tracts made here with residents of this state in councils organ- 
ized and existing in this state and to be performed here are 
to be interpreted under the laws oi the state of New York. 
There must be judgment for the plaintiff with costs. 





Life.]| La Rue vs. Provident Savings Life Assur. Soc. 1091 


COURT OF APPEALS OF KENTUCKY. 


LA RUE 
vs. 


PROVIDENT SAVINGS LIFE ASSUR. 
SOCIETY or NEw York.* 


LIFE INSURANCE—PREMIUMS. 

An insurance company issuing a life policy for an annual increase in 
the premiums based on the age of insured and stipulating that, if 
the mortality in insurer should be as favorable as in the best of 
other insurance companies, the insurance would be extended at the 
original rate of premium, /ield authorized, on the evidence that its 
mortality was more unfavorable than in other insurance companies, 
to make the increases in the premiums provided for. 


{For other cases, see Insurance, Dec. Dig. § 183.] 


MUTUAL INSURANCE COMPANIES—RIGHTS OF POLICY- 
HOLDERS. 

Any mismanagement in a mutual insurance company does not give one 
policyholder the right to recover at the expense of other policy- 
holders, but the interest of all will be affected alike. 

[For other cases, see Insurance, Dec. Dig. § 55.] 

STATEMENTS OF AGENT—EFFECT. 

A statement of an agent of insurer soliciting a policy that insurer was 
not in the habit of charging any more from year to year than the 
first premium paid, and that the applicant, though shown the clause 
authorizing increased premiums on a specified condition, would not 
have to pay a higher premium from year to year, was simply an 
expression of opinion of the agent, and did not affect the terms of 
the policy. 


For other cases, see Insurance, Dec. Dig. § 388. 
l g. § 


“ 


Appeal from Circuit Court, Henderson County. 

“To be officially reported.” 

Action by John S. La Rue against the Provident Savings Life 
Assurance Society of New York. From a judgment for defend- 
ant, plaintiff appeals. Affirmed. 


YEAMAN & YEAMAN, for Appellant. 
Wn. MARSHALL BuULLITT, KEITH L. BULLITT, and BULLITT 
& Butt, for Appellee. 
Cray, C. 
On March 17, 1890, the appellee, the Provident Savings Life 
Assurance Society of New York, issued to appellant, John 5. 





— 


*% Decision rendered, June 17,1910. 1298S. W. Rep. 104. 
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La Rue, who was then fifty-seven years of age, a policy of insur- 
ance for $10,000, payable upon his death to his legal representa- 
tives or assigns. The policy was on the “yearly renewal plan” ; 
that is, the amount of each premium is based upon the age ac- 
tually attained by the insured. The first premium, which was 
based upon the fact that appellee was fifty-seven years of age, 
was $332.50. Thereafter the policy provided for an annual in- 
crease in the premium, in accordance with the following table :— 


Age Actual- 


ly Attained. Annual. 
BU. | cations ephettlie: Sppbeeaiaaktel eveiote em wile ete wunte ere netics $33.25 
Bes hell Pte ee OR ee C aie wares ore overa wameatn re 35.75 
59 CRORES CRAMER OEE ORES RE RESS 38.50 
RR mel seek Sac ous vadetyeebatal Sassi io eh eiacm ate eA ELE NO 41.50 
Bi)... a teasseeierea ae tOa a Oe aae iCe we adores 45.00 
Ree 8 eisai A ee tal cide Ost el The rats 49.00 
Wee” shes naNatelieeraneae oumiesscartitca anatell waieecice saute 53.00 
Be. dieetinidlw eds ne Rae Thao ek Se eas 57.50 
eh)" .piecaatansreene ts Biss hehe hie’ ewe hace ae 60.76 
ES Ly “dyse eepRiecartthe eee is a hiuei a oe ear am te 64.96 
Bod. ox! s.ticnctaba reins See ae Rota ee crsce tows ole Sua (0.72 
Re cae Reet ral arana meee erereene baka satis stanedass 77.16 
ROR aah ce aees A ass het caveats toate ara bieat tials Road whataenale 84.24 
AN’ . were at sicay shnyereauelatpempeee ate iaseiateum ie cums sretoroe 92.12 


The policy also contained the following provisions :— 

“Note.—Provided the mortality in this society shall be as ia- 
vorable in the future as it has been in the past in the largest and 
best of the other companies (thus far it has been more favor- 
able), this insurance will be extended and renewed during the 
whole expectation or probable lifetime oi the insured at the rate 
of premium charged for the first year only of the policy.” 

“Sec. 4. After deducting the expense charge, which is limited 
to four dollars per annum on each $1,000 insured, the society 
agrees to appropriate the residue of each renewal premium paid 
upon this and upon other similar policies as follows: So much 
thereof as is necessary for its share of death losses will be de- 
posited in such bank or banks as shall be designated by the di- 
rectors as a death fund, to be used solely in settlement of death 
claims. The remainder thereof will be deposited in trust as a 
guaranty fund in the Farmers’ Loan & Trust Co. and will be 
applied to offset the otherwise unavoidable increase in the rates 
of premiums on account of advancing age.” 

At the date of the policy appellant’s expectancy was 17 1-5 
years. For several vears after the issuance of the policy—that 
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is, up to and including the year 1897—appellee demanded and 
appellant paid the annual premium of $332.50. Just prior to the 
time the premium for the year 1898 became due, appellee noti- 
fied appellant that he must pay a premium of $415.63, which was 
the premium provided for the age which appellant had then at- 
tained. Thereafter appellee demanded the increased premium 
provided for in the policy up to and including the year 1906. 
Appellant paid the premiums demanded, which are as follows :— 


BRNO 2 Ss cate ec tinwle wee awa mreeee $415.63 
RIE Sid oa Goss Sivan aca a, rasa evar a is 478.60 
BD a coiediu ecru kee ee ee 606.20 
BONNE sot cae esa d a alee a aka 606.20 
iter 35.20 wa ashe gene eteae. 690.50 
UCTEME Shim ore Sica aitte oral eld rete ar acres 739.50 
RO nig. dou wea aiid oe ahaa g ea 793.70 
PUN eo Seino ae wet One na ae 854.20 


POR is dca. Bighele ant eon ena mea eisae 921.70 






On December 13, 1906, appellant instituted this action against 
appellee, charging that the mortality among the persons in- 
sured by appellee was, and ever since the issuance of the policy 
had been, as favorable as in the largest and best of the other life 
insurance companies, and that appellee’s representations to the 
contrary were false and fraudulent, and were made for the pur- 
pose of extorting money from appellant and of compelling him 
to pay larger sums than were necessary as premiums on said 
policy. It was further charged that the amount paid by appellant 
as premiums, together with the interest thereon, amounted to 
$13,360; that of the amount so paid only $6,052 was necessary 
to carry the policy without loading; and that the appellant actu- 
ally paid appellee the sum of $4,069 in excess of the contract 
premium of $332.50 per year. The allegations of the petition 
were denied by answer. Proof was then taken and the case sub- 
mitted to the chancellor. Judgment was rendered dismissing 
appellant's petition. From that judgment he appeals. 

Upon the question of the mortality in appellee company as 
compared with that in the largest and best of the other insurance 
companies, the only proof offered was by appellee. Upon this 
point, Arthur Hunter, actuary of the New York Life Insurance 
Company, testified that the mortality in that company, from 
1880 to 1906, was 80 per cent of the American Experience Table. 
William Anderson Hutcheson, actuary of the Mutual Life In- 
surance Company, testified that the mortality in that company 
from 1880 to 1905 was from 77 to 86 per cent of the American 
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Experience Table. Robert Henderson, an actuary in the Equi- 
table Life Assurance Society, testified that the mortality in that 
company, from 1884 to 1906, was from 75 to 91.85 per cent of 
the American Experience Table. Ralph K. Hubbard, comp- 
troller of the appellee company, testified that the mortality in his 
company, from 1890 to 1906, was 112 per cent of the American 
Experience Table. To the same effect is the testimony of Henry 
Moir, appelle’s actuary. 

In addition to the above testimony, C. B. Bullock who was 
then an employee in the office of the Kentucky Insurance De- 
partment, testified that the records in his department showed 
that the mortality in the appellee company rapidly. increased 
from the year 1891 to 1906. He says that, although the business 
of the company increased only 135 per cent from 1891 to 1906, 
the number of deaths occurring during that period increased 226 
per cent. As there was no evidence in the record tending to 
show that the mortality in the appellee company was as favor- 
able from 1897 on as it was in the largest and best of the other 
companies, but all the evidence goes to show that the mortality 
in appellee company was very much more unfavorable than in 
the other companies the chancellor did not err in holding that 
appellee company was authorized, under the terms of the policy, 
to make the increase provided for in the policy. 

But it is insisted that the evidence for appellee is not sufficient 
because the mortality, given by its witnesses, was arrived at from 
a calculation based upon the class of policies to which the policy 
in question belonged. Such is not the fact, however. Henry 
Moir, appellee’s actuary, testifies that he was able to state from 
the records of the company and from the published records of 
some of the largest companies that the mortality in the Provi- 


dent Savings in the vears subsequent to 1891 became very much 
heavier than the mortality prior to 1890 in the Provident Savings 
and in the other companies referred to; that in determining the 


mortality charge against the policy in question for each year 
the average mortality of the society was used. He did not use 
the mortality for the particular class of policy to which the policy 
in question belonged. Had he done so, the increase in the pre- 
mium would have been considerably greater than it had been. 
Upon the question whether or not the surplus, after the pay- 
ment of current death losses and the deduction of $4 per thousand 
as an expense charge, was sufficient to offset any subsequent in- 
crease over the initial premium, the only testimony in the rec- 
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ord tends to show that the policy was carried at an actual loss 
to appellee. 

Some effort was made to show that the affairs of the society 
were mismanaged. We are inclined to the opinion, however, 
that the proof fails to establish this fact. Even if it had, this 
would give appellant no right to recover. The Provident Sav- 
ings Life Assurance Society is a mutual company, and any mis- 
management would not give one policyholder the right to re- 
cover at the expense of the others. The interest of all the poli- 
cyholders would be affected alike. 

Much stress is laid upon the fact that appellant claims that 
appellee’s agent stated that the company was not in the habit 
of charging any more from year to year than the first premium 
paid, and showed appellant the clause stating that, unless the 
death rate in that company should become greater than it was 
or had been in the other large companies, this same rate would 
hold throughout appellant’s expectancy, and that appellant 
would not have to pay a higher premium from year to year than 
he paid the first vear. This was simply an expression of opinion 
on the part of the agent. He did not attempt, nor was he au- 
thorized, to add to or subtract from the terms of the policy. 
Appellant admits that he read the policy and saw the table pro- 
viding for the increase. He is not, therefore, in position to com- 
plain of an increase in the premium which the policy authorizes 
and the proof shows was justified. 

The only questions involved in this case are questions of fact. 
The evidence is all one way, and supports the finding of the 
chancellor. That being true, we conclude that the judgment 
should be affirmed, and it is so ordered. 


Note by the Editor of the Insurance Law Journal. 

The point here raised and refuted, that the mortality of other com- 
panies as testified to related simply to this class of policy, and not to 
their general mortality, involves an important principle in mutual life 
insurance. The members are assumed under their contracts to mutually 
insure each other, according to age and the mortality of the company 
as a whole. The different classes of policies do not separately insure 
each other according to their specific death rates. If this principle were 
adopted the effect would be a limitation of the insurance granted by the 
company and an increase of the insurance carried by each separate class. 
The long livers as a whole would no longer insure the short livers, which 
is a fundamental principle of the business. It was the failure to realize 
this principle which led to the recent effort in the Cincinnati (Ohio) Cir- 
cuit Court to prevent the declaration of a stock dividend by the Union 
Central Life Insurance Company. 
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SUPREME COURT OF MICHIGAN. 


TEN BROEK 
vs. 


JANSMA.* 





ACTIONS ON PREMIUM NOTE—RIGHT OF ACTION. 


If an application for a life policy, together with a premium note, ex- 
ecuted when the application was made, constituted a binding con- 
tract, it was a conditional contract to insure between the applicant 
and the company, and not a contract of insurance, so that the com- 
pany could only sue for damages for its breach and could not re- 
cover on the note. 


[For other cases, see Insurance, Cent. Dig. §§ 195-202; Dec. Dig. § 130.] 


Error to Superior Court of Grand Rapids; William J Stuart, 
Judge. 

Action by Henry W. Ten Broek against Fred Jansma. Judg- 
ment for defendant, and plaintiff brings error. Affirmed. 


Argued before Ostrander, Hooker, Moore, McAlvay, and 
Brooke, JJ. 














SMEDLEY, HALt, & FREELAND, for Appellant. 
LEONARD D. VERDIER, for Appellee. 

HOOKER, J. 
The plaintiff having appealed from a judgment of no cause of 
action, and the statement of facts in his brief not being ques- 
tioned by defendant's counsel we treat it as correct under the 
rule, 

The action was brought on a promissory note for $160 given 
to a solicitor for the Central Life Assurance Society of the 
United States. The solicitor, who is the plaintiff, solicited de- 
fendant for insurance and wrote an application for a policy of 
$10,000, and the defendant signed it. It contained the following 
provision: ‘Fill in the kind of premium desired, and if the first 
year’s premium is paid other than annual the cash must be col- 
lected for at least the first quarter and note taken for the bal- 
ance of the first year’s premium. I hereby agree that this appli- 
cation with medical examination and the policy hereby applied 
for, taken together shall constitute the entire contract between 
the parties hereto, and I hereby represent that all the answers 















* Decision rendered, June 6,1910. 126 N. W. Rep. 710. 
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made to the above questions and those that shall be made to 
the medical examiner are true, and form the basis of an insur- 
ance contract, and this contract shall not take effect until the 
first premium has been paid during my good health. I also 
agree to have required medical examination made at once by a 
physician acceptable to the society. Dated at Grand Rapids, 
May 17,1909. [Signed] Fred Jansma.”* 


He thereupon signed and delivered a note to the plaintiff: 
“Grand Rapids, May 17, 1909. Sixty days after date I promise 
to pay to the order of H. W. Ten Broek, at the West Side 
Branch State Bank, $160, to apply on the ten thousand dollar 
life insurance policy applied for. [Signed] Fred Jansma. Value 
received. Due July 17, $160.” 


The plaintiff testified that: ‘To the best of my knowledge at 
the time that I received that note from him, I gave him my re- 
ceipt. This is a copy of the receipt we usually give. It seems to 
be a carbon copy, made at the same time. ‘Central Life Assur- 
ance Society of the United States. Observatory Building, 
Rooms 607-612, Des Moines, lowa, No. 85,237. Received of 
Fred Jansma, $———,, also note for $160 due July 17, 1909, for 


$10,000 of insurance in the Central Life Assurance Society of 
the United States, on the ten year renewable form. The condi- 
tions of this receipt are that the above named amount will be re- 
turned if the applicant is examined and the policy is not issued ; 
but if the applicant fails to be examined within ten days from 
this date it is agreed that the above amount will be consid- 
eration for the preparation of the application and soliciting the 
risk, and shall thereupon become the property of the said com- 
pany without further action on its part. The same to be re- 
turned to applicant if, after medical examination, the society 
declines to accept the risk. Dated at Grand Rapids, Mich., May 
17, 1909. H. W. Ten Broek, Agent.’ ” 

The defendant testified that no such receipt was given. After- 
ward he called two or three times upon the medical examiner 
for examination, but did not find him, and finally concluded that 
he did not care for the insurance, and so told the plaintiff. When 
the note became due, plaintiff began this action. The defense 
was “want of consideration”. The case was submitted to the 
jury upon the facts, and they evidently found that no receipt was 
given or received understandingly. We are asked to hold that 
the ‘application and note established contract obligations between 
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the defendant and the company, and that there was sufficient 
consideration for the note. 

The application was a request for a life insurance policy. The 
company was at liberty to accept or reject it, and before accept- 
ance the defendant had a right to withdraw his request or offer 
to accept a policy, unless the general rule applicable to contracts 
does not apply. The fact that the defendant advanced or gave 
his note for the first premium makes no difference, The com- 
pany never signified its acceptance. That this rule applies to 
insurance contracts generally is asserted in many cases, 16 A. & 
E. Enc. of Laws, 850, and note, Faughner vs. Ins. Co., 86 Mich. 
537, 49 N. W. 648; Mich. Pipe Co. vs. Ins. Co., 92. Mich. 491, 
493, 52 N. W. 1070, 20 L. R. A. 277, Zimmermann vs. Ins Co., 
110 Mich. 399, 68 N. W. 215, 33 L. R. A. 698, Gauntlett vs. Ins. 
Co., 127 Mich. 504, 86 N. W. 1047. The learned trial judge so 
held. The only similar case cited by counsel is Lewis vs. Carr, 
86 Ill, App. 412. That is not a court of last resort, and the de- 
cision is apparently one of first impression, no authority being 
cited in the opinion. 

If any contract was made (which we do not intend to imply) 
it was between the company and the defendant. Counsel's claim 
seems to be that the application and note bound defendant to 
submit to an examination, and that inasmuch as he did not, but 
refused, he is liable on this note. li it were to be conceded that 
a binding contract was made, it was not a contract of insurance 
but a conditional contract to insure. If either party repudiated 
the alleged contract, the other might sue for the breach and re- 


cover the damages, but could not recover on a note given for a 
premium upon a policy never issued. 
No error apears in the record, and the judgment is affirmed. 


Note by the Editor of the Insurance Law Journal. 


The decision is apparently based on the assumption as found by 
the jury that the receipt in question was either not given or not un- 
derstandingly received by the applicant. It was signed only by the 
agent, and in such case would be no evidence of the actual agreement 
between the parties which must be sought for in the application and the 
note itself. If the receipt had been accepted by the applicant with an 
understanding of its terms, it would seem that a sufficient consideration 
existed in the preliminary work done by the agent. But it was signed 
only by the agent and, even if accepted, was open to the objection that 
its obligatory effect on the applicaitt was not understood. The issue 
therefore depended solely on the effect of the application and note, both 
of which bore the signature of the applicant. The first was simply a 
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request for insurance with an agreement to submit to a medical examina- 
tion preliminary to any action by the company, and that the application 
should be the basis of the contract if made. Subsequent refusal or neg- 
lect to submit to examination left the parties in the same position as 
before the application was signed, unless the company by virtue of it 
had incurred some expenses for which compensation could be claimed. 
The preliminary work of the agent was not such an expense, because it 
was done prior to the making of the application. There was, therefore, 
no consideration jor a note given for a policy that was never issued. 


SUPREME COURT OF IOWA. 


WASSON 
vs. 


AMERICAN PATRIOTS.* 


FRATERNAL INSURANCE—LIABILITY—JUDGMENT. 


A benefit certificate stipulating that, in event of the death of the mem- 
ber, the beneficiary shall receive an amount equal to the proceeds 
of one assessment not exceeding $1,000, provides for the payment 
of $1,000 unless an assessment does not yield that amount, and the 
beneficiary is entitled to a money judgment for that amount unless 
the order shows that an assessment will not yield that sum. 


[For other cases, see Insurance, Cent. Dig. § 2012; Dec. Dig. § 828.] 


FRATERNAL INSURANCE—LIABILITY—J UDGMENT. 


Where a fraternal insurance order assumed the obligations of another 
order subject to the provision that each certificate issued by the lat- 
ter should be charged with the amount which each of the members 
would pay during his expectancy as shown by the mortuary tables, 
and agreed that the members should pay the same rates which they 
had previously paid, a beneficiary was primarily entitled to a judg- 
ment for the face of the ceftificate subject to any reduction by 
proof that charges might be made against it, and it was incumbent 
on the order to plead and prove that fact. 

|For other cases, see Insurance, Cent. Dig. § 2012; Dec. Dig. § 828.] 


FRATERNAL INSURANCE—BY-LAWS—EFFECT. 

The rights of a member of a fraternal order are not affected by a change 
in the by-laws made after the accrual of such rights. 

[For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.] 


Appeal from District Court, Dallas County; Edmund Nichols, 
ludge. 


% Decision rendered, June 16,1910. 126 N.W. Rep. 778. 
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Suit on a benefit certificate. Judgment for the plaintiff. The 
defendant appeals. Affirmed. 


J. A. MerriTt, for Appellant. 

IRA J. BELL. H. G. GrippinGs, and W. H. WINEGAR, /or 
Appellee 

SHERWIN, J. 

The plaintiff held a benefit certificate in the order of the 
Knights and Ladies of the Golden Precept until that order was 
consolidated with the appellant. In the consolidation of the two 
orders the appellant assumed the obligations of the former, but 
with the provisions, however, that “each of said certificates shall 
be charged with the amount which each of said members would 
pay during his expectancy of life as shown by the American Ex- 
perience Tables of Mortality based upon his age at the time of 
entry and shall be credited with all payments made by the mem- 
ber during the membership”. The certificate issued to the plain- 
tiff by the Knights and Ladies of the Golden Precept entitled 
her beneficiary to death benefits in the sum of $1,000, and to 
one-half of that amount in case of total and permanent disabil- 
ity. The plaintiff pleaded total and permanent disability on ac- 
count of sickness. The appellant’s answer admitted the issuance 
and assumption of the certificate, denied the disability alleged, 
and pleaded the provision for scaling the certificate. It also 
pleaded a provision of the certificate to the effect that no action 
except in equity should be maintained against the association 
to enforce any of the provisions of the contract. 

The original petition was filed herein on the 2d day of Febru- 
ary, 1909. This was assailed by various motions, and on the 
19th day of March a substitute petition was filed. On the 25th 
dav of March the defendant answered and on the same day filed 
a motion to transfer the cause to the equity docket for trial. 
This motion was overruled on the 1st day of April, and the cause 
was then assigned for trial on April 5th. April 2d the defendant 
filed a motion for a continuance over the term on account of 
the illness of one of the attorneys, filing therewith an affidavit 
of J. A. Merritt, who had been an attorney in the case since its 
inception, which alleged that Mr. Ira J. Bell of Springfield, IIl., 
was the chairman of the defendant’s law committee and its regu- 
lar attorney and the principal attorney in the case; that said 
Bell was expected to try the case and had it in charge; and, fur- 
ther, that he was a material witness for the defendant. <A con- 
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tinuance was refused upon condition that plaintiff admit that 
sell would testify as set forth in the affidavit, which admission 
was made, and the case proceeded to trial without the presence 
of Mr. Bell. We think there was no abuse of discretion in the 
order. A suit on the same claim was brought a year before, and 
Mr. Merritt was the defendant’s attorney of record therein. The 
facts in the case were evidently fully investigated by him at that 
time. Mr. Bell was also present and in consultation with Mr. 
Merritt, and their efforts in behalf of the appellant resulted in a 
dismissal of the first suit. The affidavit of Mr. Merritt did not 
say that he was unprepared or unable to properly try the case 
without the presence and assistance of Mr. Bell, and the whole 
record shows that the case of the defendant was fully and ably 
presented by Mr. Merritt and his associate Mr. D. H. Miller. 

The motion to transfer to the equity docket because of the 
nature of the action was properly overruled. The contract does 
not provide that payment thereunder shall be made from the 
proceeds of an assessment. It says that “in the event of her death 
9 her beneficiary shall receive an amount equal to the 
mortuary proceeds of one assessment not exceeding the sum of 
$1,000”. Under this contract the amount to be paid was $1,000 
unless an assessment would not yield that amount (Thornburg 
vs. Life Ass’n, 122 lowa, 266, 98 N. W. 105), and the beneficiary 
is entitled to a money judgment, and for the amount named, 
unless the association shows that at the time of the death an as- 
sessment of its membership would not have yielded such sum 
(Wood vs. Farmers’ L. Ass’n, 121 Iowa, 44, 95 N. W. 226; Hart 
vs. Ass’n, 105 Iowa, 717, 75 N. W. 508; Thornburg vs. Ass’n, 
supra). The appellant makes no claim that the cause should 
have been transferred to equity because of the stipulation in the 
contract to which we have already referred. 

The provision in the contract of assumption that the plaintiff's 
certificate shall be charged with the amount which each of the 
members would pay during his expectancy of life as shown by 
the mortuary tables was pleaded by the defendant; but no proof 
seems to have been offered on the subject. Appellant now 
claims that it rested upon the plaintiff to show the amount she 
would be entitled to under such scaling provision. By the terms 
of her contract with the appellant, she was to pay the same rates 
which she had theretofore paid, and it was only in case she did 
not live out her expectancy of life that her certificate was to be 
charged with any amount. Primarily, she would be entitled to 
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the face of the policy, and this amount could only be reduced 
or changed by proof that it fell under some exception to the 
rule. In other words, if a proper charge might be made against 
the certificate, it was incumbent upon the defendant to so plead 
and prove. The instant case is not similar to Congower vs. 
Ass’n, 94 Iowa, 499, 63 N. W. 192, and is therefore not ruled by 
the holding there. 

After the plaintiff had become disabled and made a claim for 
such disability, the defendant amended its by-laws by defining 
what “total disability” meant. The plaintiff's rights could not 
be affected by a change in by-laws after such rights had accrued. 
But the question does not seem to be a material one here, for 
under the instructions given there can be no complaint. 

The evidence seems to support the verdict and the judgment 
should be affirmed. 


Affirmed. 


ST. LOUIS COURT OF APPEALS. 


MISSOURI. 


ST. LOUIS NAT. LIFE INS. CO. 
vs. 


INTERNATIONAL BANK oF Sr. Lovuts.* 


AUTHORITY OF AGENT--TRANSFER OF NOTE. 

An agent oi plaintiff, an insurance company, took an application for 
insurance on the life of W., and a note in which the agent was 
named as payee for the first premium, and the agent executed a 
receipt for the note, the receipt, containing an agreement that, if 
the policy was not issued to W. in sixty days after examination by 
plaintiff's physicians, the note would be returned on surrender of 
the receipt. The note was given on Saturday, and the agent left it 
with plaintiff until Monday, when he called for it, stating that he 
wished to negotiate it. He transferred it to defendant, a bank, and 
received credit for the amount. Plaintiff never accepted notes for 
premiums, and, whenever an agent took a note, he was charged 
with the premium, and, if the company received the note, it only 
held it as collateral for the premium, and its agents were in the 
habit of taking notes for premiums, but they were regarded as the 
property of the agent, except when held as collateral. When de- 
fendant bought the note, it knew the note had been given for an 
insurance premium. Owing to a change of management in plain- 
tiff company, before the issuance of the policy, the risk was re- 
fused, and plaintiff brought replevin to recover the note. Held, that 


- Decision rendered, May 17, 1910. 1288. W. Rep. 761. 
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the agent had the power to discount the note, and, there being 
no evidence of fraud on his part, replevin would not lie to recover it. 


|For, other cases, see Insurance, Dec. Dig. § 87.] 


Appeal from St. Louis Circuit Court; Eugene McQuillen, 
Judge. 

Action by the St. Louis National Life Insurance Company 
against the International Bank of St. Louis. Judgment for 
plaintiff, and defendant appeals. Reversed. 


HARRY H. HAEUSSLER and RASSIEUR & FUERBACHER, /or 
Appellant. 
A. A. Hunt and Jno. O. MARSHALL, for Respondent. 


GoopE, J. 

Action of replevin to recover possession of a negotiable prom- 
issory note, dated September 5, 1908, due January 5, 1909, for 
the sum of $3,506, payable to August Goerts, agent, and signed 
by the Woodward & Tiernan Printing Company. Said note is 
alleged to be of the value of its face, and plaintiff asks to recover 
it and $100 damages for its detention. Answer denied plaintiff 
was entitled to possession of the note at the filing of the petition 
or since denied defendant ever wrongfully took the note from 
the possession of plaintiff or wrongfully detained it from plain- 
tiff, and averred that, long prior to the institution of the present 
action and before the maturity of the note, the payee indorsed, 
assigned, and delivered it for a valuable consideration to defend- 
ant, whereby defendant became the owner. Plaintiff is engaged 
in the life insurance business in the city of St. Louis, and August 
Goerts, at the date of the note, was its agent and vice-president. 
He solicited risks, and in the course of that business induced 
Edgar Woodward, president of the Woodward & Tiernan Print- 
ing Company, to take out a policy of insurance. Woodward 
was a heavy man, and classed as an “overweight”; but plaintiff 
company insured that kind of risks. Goerts offered to sell 
Woodward a policy of the fifteen year endowment variety, insur- 
ing him for $50.000. During the negotiation, not only Goerts, 
the vice-president of plaintiff company, but Starnes, its presi- 
dent, saw Mr. Woodward, and agreed to issue the policy; in 
fact, Woodward applied for a policy of $25,000, but Starnes of- 
fered to write one for $50,000. Woodward submitted to an ex- 
amination by physicians who acted for the company, and was 


passed as a “first-class risk”. Thereupon he executed the note 
Vou. XXXIX.—71. 
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in controversy for the first premium. Though the note was 
signed by the Woodward & Tiernan Printing Company, it was 
given for the accommodation of Edgar B. Woodward. On the 
same date, Goerts executed a receipt to the Woodward & Tier- 
nan Printing Company for the note, said receipt being also a con- 
tract which contained one term material in the present case, 
namely, if a policy was not issued to the applicant, Woodward, 
in sixty days after he had been examined by the company’s 
physicians, the sum paid (i. e., the note) would be returned on 
surrender of the receipt to the company. That instrument was 
admitted in evidence at the trial of the present case over the 
objection and exception of defendant, on the score.that it knew 
nothing of the receipt having been given. The note was nego- 
tiated probably on September 7, 1908, to defendant, a banking 
institution in the city of St. Louis, which credited Goerts as 
agent with the proceeds on the books of the bank, and he 
checked the credit out in the regular course of business. Be- 
fore a policy was issued to Woodward, a change in the manage- 
ment of the directory of plaintiff company occurred, Starnes 
ceasing to be president and Goerts vice-president and agent, and 
thereafter, in November, 1908, the company refused in writing 
to issue the policy. Meanwhile Woodward had been demanding 
his note back or the policy, and the company’s refusal was made 
to him. Afterward, and on December 2, 1908, the present ac- 
tion was instituted to recover the note back from the bank. 
Other facts must be stated. 

The chief witness for plaintiff was Goerts, the payee of the 
note. He testified the insurance company refused to accept 
notes for premiums, and, whenever a soliciting agent took a 
note for the first premium, he was charged with the premium; 
that, if the company received the note, it only held it as collat- 
eral for the debt, and the agent was charged with the amount. 
This was the uniform testimony on that issue. Agents were in 
the habit of taking notes for premiums and discounting them in 
banks, but the notes were regarded as the property of the agent 
and not of the insurance company, except, as already stated, 
when occasionally the company held them as collateral until the 
obligation of the agent for the premium was paid in cash. 
Goerts had been accustomed to take premium notes, payable to 
him as agent, and to discount them, with defendant and other 
banks. When defendant bought the note in controversy, it did 
not know what insurance company Goerts represented, but 
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knew the note had been given for the premium on the insurance 
contract; and, in truth, inquired of Goerts about the origin of 
the note. Goerts had taken notes payable to him as agent, as 
the one in question was, and, when he did not have “facilities for 
discounting them for several days, he gave them to the com- 
pany, but did not receive credit for commission until the com- 
pany had received the amount it had charged against him”. 
When Goerts received the present note, he showed it to the offi- 
cers of the insurance company, declaring he was proud of the 
application. The note was given on Saturday; we suppose, 
after banking hours. Anyhow Goerts testified he could not dis- 
count it that day, and! not wishing to carry it around with him, 
he left it with the officers until the next day (probably meaning 
Monday), telling them to take care of it for him. Afterward he 
called for it, asking them “to give it to me to negotiate myself”, 
as he testified. They turned it over to him on his demand, and 
he negotiated it with defendant. We find nothing in the record 
contradictory in any degree of the testimony of Goerts. 

The witnesses for defendant, among whom was the superin- 
tendent of agencies of plaintiff company, corroborated what 
Goerts said. The superintendent of agencies testified that if an 
agent brought in a note for a premium, it would be simply an 
act of courtesy on the part of the company to accept and hold 
it until such time as the cash was paid for the premium; that the 
company looked to the agent for the net cash, did not accept 
notes as premiums, but only held them as collateral; that the 
company advised agents to handle their own paper, and not to 
bring it into the office at all, and agents were not authorized 
to take a note payable to the company for the first premium. 

Such, in substance, are the material facts. In our opinion 
their only result is to defeat plaintiff’s action. This case is gov- 
erned less perhaps by the law merchant, than by the law of 
principal and agent. It is an ordinary action of replevin for a 
piece of personal property. If any wrong occurred in connec- 
tion with the note, the wrong was the negotiation of the note by 
Goerts before the policy had been issued. We do not say he 
committed any wrong in that respect, because, as far as appears, 
the only reason the policy was not issued was a change in the 
management of the company, and in everything Goerts did about 
agreeing to take the risk he had the approval of the manage- 
ment in charge at the time. The risk had been passed as first 
class, and there is nothing to show Goerts had reason to be- 
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lieve the policy would be refused. However, at the most, the 
insurance company, after declining to issue the policy, had a 
claim against Goerts for the proceeds of the note, as a receipt 
had been given by him, or an agreement in the form of a receipt, 
which declared the note would be returned to Woodward if the 
policy was not written. What is clear on the facts before us is 
that Goerts had the power to discount this note—to negotiate 
it to defendant bank. [ven granting the title to it.was in plain- 
tiff, the uncontradicted evidence shows plaintiff’s officers, after 
it had keen turned over to them by Goerts for safe keeping, re- 
Celivered it to him on his demand, and did so in order to enable 
him to negotiate it. That is, the officers of the company turned 
it back to Goerts for the express purpose of negotiating it. This 
being so, we can conceive of no contingency in which the title 
cf deiendant could be defeated, unless its officers were aware 
of some fraudulent motive on the part of Goerts. Suffice to say 
there is no proof he had any fraudulent motive, nor a shadow of 
evidence tending to prove defendant was in collusion with him 
or acted in bad faith. Two sections (55, 56) of the negotiable 
instrument act bear on infirmities in the title of holders of nego- 
tiable paper and notice of such infirmities. 1 Mo. Ann. St. 1906, 
p. 530. The first says the title of a person who negotiates an 
instrument is defective when he obtained the instrument or any 
signature by fraud, duress, force, and fear, or other unlawful 
means, or when he negotiates it in breach of faith or under such 
circumstances as amount to a fraud. Only the latter clauses 
could apply to the negotiation of the note in dispute by Goerts, 
and how can he be said to have breached faith or committed a 
fraud, wher he did with the note what the officers of plaintiff 
intended he should do when ihey redelivered it to him? 

The case was submitted to the jury in the court below on in- 
structions which authorized them to return a verdict for plaintiff 
if they found it was the owner of and entitled to possession of 
the note at its date, and found from the evidence defendant 
knew when it was discounted, or by ordinary care could have 
known, August Goerts had no authority to discount it; or, sec- 
ondly, if the jury found defendant knew, or by ordinary care 
could kave known, the note was the property of plaintiff and 
not the property of Goerts; or, thirdly, if the jury found the 
note was received by Goerts as agent and defendant knew, or by 
ordinary care could have known, he had no authority to indorse 
and discount it. The second charge was inconsistent with the 
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third, and all three were inconsistent with the evidence in the 
case; or, as said, both by custom, and, in the present case, by 
special conduct equivalent to express authority, Goerts was au- 
thorized to discount the note. As plaintiff’s officers had ac- 
cepted the risk and had turned the note over to Goerts to nego- 
tiate it, defendant could have learned nothing against Goerts’s 
right tc dispose of the paper by any degree of diligence in prose- 
cuting inquiries. 
The judgment is reversed. All concur. 


UNITED STATES CIRCUIT COURT. 


S. D. NEw YorK. 


RUSSELL ET AL. 
v8. 


O’DONOGHUE.* 


MUTUAL BENEFIT SOCIETIES —INSOLVENCY — ASSESS- 
MENTS—PERSONAL LIABILITY. 

Where a mutual benefit certificate contained no express promise on the 
part of the insured to pay assessments, the member would not be 
compelled to perform an implied promise to pay assessments, levied 
while the insurance company was insolvent, for failure of consid- 
eration. 


[For other cases, see Insurance, Cent. Dig. § 1846; Dec. Dig. § 709.] 


MUTUAL BENEFIT SOCIETIES—ASSESSMENTS—PERSONAL 
LIABILITY. . 

Where mutual benefit certificates provided that the contract was a bi- 
monthly term insurance, renewable at the, option of the member 
before expiration, on payment of mortuary premiums and dues, as 
provided, and that no personal liability was incurred by becoming 
insured in the association, holders of such certifictes were not liable 
personally for assessments. 


[For other cases, see Insurance, Cent. Dig. § 1846; Dec. Dig. § 709.] 


MUTUAL BENEFIT SOCIETIES—STATUTES—ASSESSMENTS. 


New York Laws 1892, c. 690, § 210, requires every life or casualty in- 
surance company doing business on the assessment plan to specify 
in its certificates the amount to be paid, and section 207 authorizes 
the Superintendent of Insurance to apply to the Supreme Court for 
an order to show cause why such an association should not be re- 
strained from doing business if the matured claims exceed its asssets 
or assessments made or in process of collection. Held, that such sec- 


% Decision rendered, March 30,1910. 178 Fed. Rep. 106. 








1108 Insurance Law Journal Vol. 39. [| Aug., 1910. 


tions do not affect the contract made between such an association 
and its certificate holders, but simply provide a method of deter- 
mining when proceedings may be instituted to wind up such asso- 
ciations, and do not, therefore, impose on holders of certificates a 
personal liability to pay assessments levied. 


[For other cases, see Insurance, Cent. Dig. § 1846; Dec. Dig. § 709.] 


Actions by Russell and another, receivers of the Mutual Re- 
serve Life Insurance Company, against one O'Donoghue, 
against one Gallert, against one Dempsey, and against one 
Ritchie. On demurrers to the complaint. Sustained. 


ROBERT VAN IDERSTINE and MILES M. Dawson, for Plain- 
tiffs. 

NoRMAN B. BEECHER, for Defendani. 

WARD, C. J. 

These are demurrers to the complaints in four actions at law 
brought by the receivers of the Mutual Reserve Life Insurance 
Company for the purpose of determining whether the certificate 
holders are personally liable for assessments. The four certifi- 
cates in question represent four different classes of insured, and 
the cases are test cases. December 16, 1907, the directors of the 
company, it then being in point of fact insolvent, adopted a reso- 
lution levying an assessment on all holders of its certificates sub- 
ject to assessment, payable within thirty days from January 1, 
1908. The company was put into the hands of receivers Febru- 
ary 15, 1908. The defendants were members in good standing 
at the time they were assessed, and admit that their failure to 
pay terminates their membership, but they say that this is the 
only consequence; they not being personally liable to pay the as- 
sessment, 

The certificate of the defendant O’Donoghue was issued Feb- 
ruary 6, 1888, and it was agreed therein that the company would 
upon his death pay $5,000 from the death fund or the next as- 
sessment or from the reserve fund, and not otherwise, and that 
the certificate was to become null and void upon his failure to 
make any required payment. It contained no express promise 
upon his part to pay assessments, but the plaintiffs contend that 
one must be implied. The Appellate Division of the Second De- 
partment of the Supreme Court of New York has so held in the 
case of Gray vs. Daly, 40 App. Div. 41, 57 N. Y. Supp. 527. The 
question has never been decided by the Court of Appeals of 
New York. The contract of the certificate holder is with the 
company, and is in consideration of actual bona fide continuing 
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insurance. If the company is insolvent when an assessment is 
levied, this consideration fails, and it would seem to be unfair to 
require a member to pay for something he is not getting. This 
view is forcibly expressed by Judge Blodgett in re Protection 
Life Ins. Co., 9 Biss. 188, 196, Fed. Cas. No. 11,444, and his re- 
marks are cited with approval in the Matter of Equitable Re- 
serve Fund Life Ass’n, 131 N. Y. 354, 377, 30 N. E. 114. Iam 
of opinion that a promise to pay may be implied in the case of 
O’Donoghue, but think that he is excused from paying because 
of the insolvency of the company. 

The cases of the other defendants are clearer. Gallert’s cer- 
tificate was issued January 9, 1891, and contained this provision: 

“2. No personal liability is incurred by becoming a member 
of this association. The contract is a bimonthly term insurance, 
renewable at the option of the member before expiration, upon 
payment of mortuary premiums and dues at the times and in the 
















manner herein provided.” 

And upon the back of the certificate is printed :— 

“This policy expressly provides that no personal liability shall 
be incurred by becoming a member of this association. Pay- 
ments are at the option of the member to continue only so long 








as the member may desire to keep his policy in force.” 

And the application contained the following :— 

“Conditions upon which this application is made are that no 
personal liability of the applicant shall be incurred by becoming 
a member of the association. Payments by the member are vol- 
untary, at the option of the member to continue them so long as 
the member may desire to keep the said certificate or policy in 









force.” 

Dempsey’s certificate was issued January 21, 18938, and it as 
well as the application contained the same provisions as Gallert’s. 

Ritchie’s certificate was issued February 1, 1901, and called 
for a fixed annual premium, without any liability for assessments 
at all. It contained the following provision :— 

“2. No personal liability is incurred by becoming insured in 
this association.” 

As the contract between the certificate holder and the com- 
pany is to be ascertained from the application, the certificate, 
and the by-laws (People vs. Grand Lodge, 156 N. Y. 533, 537, 51 
N. E. 299), it seems to me quite plain that the defendants Gallert, 
Dempsey, and Ritchie are not liable for the assessment. 

The plaintiffs, however, contend that, because section 210), c. 
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690, Laws 1892, before which date the certificates of O’Dono- 
ghue and Gallert were issued, required every life or casualty in- 
surance company doing business on the assessment plan to 
specify in its certificates the amount to be paid, and because 
section 20 authorizes the Superintendent of Insurance to apply 
to the Supreme Court for an order to show cause why such an 
association should not be restrained from doing business if the 
matured claims exceed its assets and assessments made or in 
process of collection, certificate holders are required by law to 
pay assessments; otherwise they say the provisions of section 
210 cannot be carried out. But I think these provisions do not 
affect the contract made between the certificate holder and the 
association, and are merely intended to provide a method of 
determining when proceedings may be instituted to wind up such 
associations. In view of the obvious purposes of the insurance 
law, the Attorney General might well advise the Superintendent 
of Insurance to withhold his approval of such certificates as 
these defendants held; but it does not follow that they can be 
construed by the court to be other than their terms make them. 

Another ground of demurrer is that the assessment was at 
higher rates than those fixed in the certificates of O’Donoghue, 
Gallert, and Dempsey. A stipulation has been made of this fact. 
This is sought to be justified by provisions of the by-laws giving 
the directors authority, either expressly or impliedly, to fix rates 
of assessments. The certificate holders having agreed to be 
bound by the by-laws, it is argued that they are bound by assess- 
ments so fixed. But the Court of Appeals of New York has 
lately held that such by-laws do not authorize the directors to 
alter any material provision of a contract theretofore made. 
Wright vs. Knights of Maccabees, 196 N. Y. 391, 89 N. E. 1078, 
and Dowdall vs. Catholic Mut. Benefit Ass’n, 196 N. Y. 405, 89 
N. E. 1075. No estoppel arises from the fact that the defendants 
had on previous occasions paid assessments levied at rates 
higher than those provided for in their certificates. The demur- 
rers are sustained, with costs. 


Note by the Editor of the Insurance Law Journal. 


Apart from special statutory or charter provisions to the contrary, 
the ordinary life insurance contract is unilateral in its character in so 
far as it is executory. The policyholder is not obligated to do anything. 
The promise of the company is conditioned on his performance of the 
required stipulations, and the only penalty for nonperformance is the 
avoidance of the contract. The member of a mutual life company may 
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terminate his membership at will without incurring any obligation as to 
future payments. The theory that the premium is a debt is an errone-* 
ous one. See Worthington vs. Ins. Co., 41 Conn. 372. The business 
is conducted on the theory that the premiums charged are adequate with 
their accumulations to meet all future demands as they arise, and that 
the withdrawing member will sacrifice a valuable interest in the funds. 
Hence, even when notes are given for premiums, they are not usually 
regarded as an indebtedness, otherwise than as a lien on the interest of 
the maker in the company’s reserve funds where such funds are held to 
the credit of the policy. The company is assumed to maintain a reserve 
from the overpayments of earlier years sufficient to meet any future 
deficiency in the premium payments as they arise, and the amount of the 
premium note is kept within this limit, thus making it simply a lien on 
funds held for the benefit of the maker himself. 

A somewhat different principle prevails in the case of a mutual fire 
company. The contract is for a short term, and any reserve funds are 
small in amount. On the contrary the cash premiums are usually re- 
duced to the minimum sum deemed necessary to meet expected losses, 
while possible deficiencies are provided for by assessable premium notes 
which supply the place of an ordinary stock capital. The business, un- 
like that of life insurance, is subject to wide fluctuations. Hence in fire 
insurance not only is the premium note a contingent indebtedness, but 
under statutory or charter provisions the members may in sgme cases 
be liable for the debts of the company, independent of any premium 
notes that may be given. 


APPELLATE COURT OF INDIANA 


Divist1on No. 1. 


PRUDENTIAL INS. CO. OF AMERICA 
v3. 


DOLAN. (No. 6.672.)* 


LIFE POLICIES—DEFENSES—SUICIDE. 

To defeat a life policy under a provision against suicide insurer must ex- 
clude every other reasonable hypothesis than that of suicide. 

[For other cases, see Insurance, Cent. Dig. § 1720; Dec. Dig. 665.] 


LIFE POLICIES—DEFENSES—SUICIDE—PRESUMPTIONS. 


Where, on an issue of suicide in a suit on a life policy, there is no show- 
ing indicating an accident, and facts point strongly to suicide, the 
presumption against suicide ceases to control; the presumption be- 
ing a rebuttable one. 


[For other cases, see Insurance, Cent. Dig. § 1663; Dec. Dig. § 646.] 
*% Decision rendered, May 24,1910. 91 N. E. Rep. 970. 
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Appeal from Circuit Court, Noble County; J. W. Adair, 
Judge. 

Action by Peter Dolan, administrator, against the Prudential 
Insurance Company of America. [From a judgment for plain- 
tiff, defendant appeals. Reversed and remanded. 


LARZ A. WHITCOMB and iL. W. WELKER, for Appellant. 

L. H. WRIGLEY, W. D. CARVER, and R. W. MCBRIDE, /or 
Appelle. 

Rosy, J. 

Suit to recover on a policy of life insurance. Appellant filed 
an answer in one paragraph, admitting the facts set up in a sin- 
gle paragraph of complaint, but averring that the policy con- 
tained a provision as follows: “Suicide. If within one year 
from the date hereof the insured shall die of suicide whether 
sane or insane, * * * or in consquence of his (or her) own 
criminal act, the liability of the company shall not exceed the 
amount of the premiums paid in said policy’—and averring that 
the assured did die by suicide within one vear from the date of 
the policy, and that its liability on said policy is the amount of 
premiums paid by said assured, to wit, $69.38, which sum it 
tendered before suit brought and now brings into court for the 
benefit of the plaintiff administrator. A reply in denial closed 
the issue which was submitted to a jury. The verdict and judg- 
ment were for appellee. The questions upon which this appeal 
depends are presented by the assignment that the court erred 
in overruling its motion for a new trial. 

The court instructed the jury that the burden was upon the 
defendant to exclude by evidence every other reasonable hy- 
pothesis than that of suicide. The authorities sustain the in- 
struction. Modern Woodmen of America vs. Craiger, 90 N. E. 
84; Equitable Life Ins. Co. vs. Hebert, 37 Ind. App. 373, 76 
N. E. 1023, 117 Am. St. Rep. 324. The court also gave an in- 
struction in part as follows: “Suicide is self killing intentionally 
done. It is not enough that the deceased may with his own 
hand have carried the poison to his lips. It must appear that he 


intended by its use to destroy his own life. Such intentional 
self destruction cannot be presumed. So strong is the love of life 
in the human breast, and so uniform the efforts of men to pre- 
serve their existence, that the presumption of the law is against 
suicide and in favor of the death having arisen from negligence, 
accident, or mistake. This presumption has the effect of affirma- 
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tive evidence, and is to be treated as evidence in this case, and, 
unless such presumption is so negatived by the surrounding 
facts and circumstances as to leave room for no other reasonable 
hypothesis than that of suicide, that presumption will be allowed 
to prevail.” It is contended that the presumption referred to is 
not evidence; that the instruction was therefore erroneous. 
The authorities upon this point are conflicting, assuming that 
“the exact scope and operation of presumptions are to cast upon 
the party against whom they operate, the duty of going for- 
ward, in argument or evidence, on the particular point to which 
they relate”. Thayer’s Preliminary Treatise on Evidence, pp. 
314, 336, 337, 339. As the appellant asserts the law to be, we 
are not of the opinion that the inaccurate statement is such as 
to justify a reversal. The law which requires that the hypothe- 
ses upon which death can be reasonably accounted for on other 
grounds than that of suicide be excluded does not require proof 
of suicide beyond a reasonable doubt. The fact of suicide is de- 
termined from a preponderance of the evidence. Lindahl vs. 
Supreme Court I. O. F., 100 Minn. 87, 110 N. W. 358, 8 L. R. A. 
916; Boynton vs. Equtiable Life Assur. Co., 105 La. 202, 29 
South. 490, 52 L. R. A. 687. If the proof shows that the de- 
ceased committed suicide, the hypothesis that he came to his 
death by accident is ipso facto removed. Presumptions of this 
nature operate in the absence of evidence to the contrary. The 
law does not prescribe any formula by which the hypothesis of 
accident must be removed. It is sufficient that it.is met by evi- 
dence where there are no facts or circumstances shown indi- 
cating accident or mistake and facts and circumstances are 
shown which establish that the cause of death was suicide. 
There is no room for other hypotheses, and the issue of suicide 
is determined as other issues of fact in civil causes. The evi- 
dence shows that the body of deceased was found in a hotel room, 
on the bed, lying across the bed, the feet touching the floor. 
The body was fully dressed. He had on all his clothing except 
overcoat and hat. There was a brown streak on the face from 
the corner of the mouth across the cheek. On a desk two feet 
away from the bed was an empty bottle which had contained 
carbolic acid. On the desk was a note which said: “Dear 
Mother and All.” The fingers were discolored where they had 
come in contact with carbolic acig. The death was caused by 
swallowing carbolic acid. His grip was in the room. It con- 
tained various articles and medicine used for the treatment of 
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syphilis. The body showed symptoms of syphilis. Had the 
jury found that the death was due to suicide, there would have 
been no room to insist that other hypotheses were were not ex- 
cluded. The facts in this case are stronger in support of the 
theory of suicide than those in Equitable Life Ins. Co. vs. He- 
bert, supra. There was a conflict in the evidence in the Hebert 
Case as to the cause of death. There was also evidence which 
might have been taken as accounting on legitimate grounds for 
the possession of carbolic acid by the deceased. Neither equiv- 
alent nor similar circumstances have been pointed out in the 
briefs, as existing in the case at bar. Sovereign Camp, etc., vs. 
Haller, 24 Ind. App. 108, 112, 56 N. E. 255. Where there are 
no facts shown indicating either accident or mistake and facts 
are shown pointing strongly to suicide the presumption against 
suicide ceases to control. The jury found that the deceased did 
not commit suicide. A review of the instructions given leads to 
the conclusion that such finding was based upon the presump- 
tion against suicide. Prominence was given to this presumption 
by the instructions above referred to and by others. The appel- 
lant reasonably requested the court to give an instruction as 
follows: ‘The jury is instructed that the presumption that John 
KX. McKee did not take his own life is a rebuttable presumption, 
and should not prevail if a fair preponderance of the evidence 
in this case before you shows that said McKee committed sui- 
cide as alleged in defendant’s answer.” The presumption was a 
rebuttable one. That fact might possibly have been deduced 
from an analysis of the last clause of the instruction heretofore 
set out, but the party who seasonably requests a clear cut state- 
ment of an applicable legal proposition of so vital a character as 
this one is entitled to have it given, and the last clause of the 
requested instruction also correctly stated the law. The refusal 
to give this instruction was error, 

Judgment reversed, cause remanded, with instructions to sus- 
tain motion for new trial. 


Note by the Editor of the Insurance Law Journal. 


Legal presumptions are usually based on probability as deduced from 
human experience, or on the policy of the law. In the former case the 
evidence involved is simply such as may have been furnished by that 
experience as noted by observation. In the latter case evidence is un- 
necessary. Every person is presumed to be sane in the absence of evi- 
dence to the contrary, because sanity is the normal condition of the 
mind. Suicide is repugnant to a sound mind, in which the love of life 








Marshall vs. Missouri State Life Ins.'Co. 1115 








Life. | 





is strong. This is the teaching of common experience. Hence the legal 
presumption is against suicide. It is also against the policy of the law 
to presume suicide, which is criminal in its nature. Evidence in the 
legal sense is restricted to such testimony or proof as is presented in 
court, and is usually specific and directly related to the case in hand, as 
contrasted with a presumption which is usually a tentative conclusion or 
generalization deduced from general observations. The latter may be 
aptly defined as a frame of mind such as may also result from legal evi- 
dence. The error of the court below, if any, lay in the form of the state- 
ment, which might be misinterpreted by the jury to mean that a mental | 
prejudice should be treated as if it were a legitimate presumption, where- 
as the former is a state of mind not supported by proper evidence. 

In the present case the facts as stated by the court are so strong in 
their support of the theory of suicide as to render it difficult to see how 
a contrary conclusion had been reached unless based on prejudice rather 
than on aglegitimate presumption. 














MARSHALL Vs. MISSOURI STATE LIFE INS. CO.* 


Missouri.) 







(St. Louis Court of Appeals. 





LIFE INSURANCE—CONTRACT — STIPULATIONS IN PRE- 
MIUM NOTES. 

As between the company and insured in a life policy, there is no law pre- 
venting stipulations in first year’s premium notes from being as 
much a part of the contract as those in the policy. 


{For other cases, see Insurance, Cent. Dig. § 214; Dec. Dig. § 134.] 


LIFE INSURANCE—CONTRACT— STIPULATIONS IN PRE- 
MIUM NOTES. 


Notes in part payment of a first premium which stipulated that the policy 
should become void on failure to pay the same at maturity, and 
which were contemporaneous with the policy and were taken by the 
vice-president before it was issued, and were accepted by the com- 
pany, became binding on both it and insured, notwithstanding a 
clause in the policy declaring it and the application should consti- 
tute the entire contract; that prohibiting future alterations save in 
the mode prescribed. 

[For other cases, see Insurance, Cent. Dig. § 214; Dec. Dig. § 134.] 


LIFE INSURANCE—AVOIDANCE OF POLICY—FORFEITURE 
—NONPAYMENT OF PREMIUM NOTES. 


A life policy apparently contemplated payment of the first premium in 
advance and in cash, and payment of all others in advance, and did 
not provide for forfeiture if first premium notes were not paid at 
maturity, as was stipulated in the motes, and provided that it should 
be incontestable after one year from its date provided premiums 
were duly paid; that, after it had been in force for one year, a 
grace of one month would be allowed in the payment of premiums; 
that after three annual premiums were paid with the policy in force 
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the company would make a certain loan thereon; and that it would 
give insured a choice of options in a table of loan values. Held, 
that there was no essential repugnancy between the policy and the 
premium notes as to its forfeiture. 


[For other cases, see Insurance, Cent. Dig. § 891; Dec. Dig. § 349.] 
LIFE INSURANCE—FORFEITURE OF POLICY—WAIVER. 


Forfeiture of life insurance for nonpayment of premium notes given in 
part payment of the first year’s premium was not waived because 
the company tried to collect them when due, as the notes stipu- 
lated the contract should stand annulled if they were not paid, and 
the full amount of the premiums should be considered as having 
been earned by the policy remaining in force during the period 
previous to the default. 

[For other cases, see Insurance, Cent. Dig. § 1069; Dec. Dig. $ 392.] 


LATHROP VS. MODERN WOODMEN OF AMERICA.* 
(Supreme Court of Oregon.) 


MUTUAL BENEFIT INSURANCE CONTRACT—LIABILITIES— 
PERFORMANCE OF CONDITIONS. 

Where the by-laws of a beneficial association provided that the certifi- 
cate should not be effective until delivered to the applicant while 
in good health, and his adoption, into the order, and his payment of 
dues and assessments, the failure of an applicant to pay, while in 
good health and before the accident, the dues and assessments, de- 
feated a recovery on the certificate, and a payment after the acci- 
dent to the local clerk was not binding on the association, in the 
— of a showing that it had knowledge thereof and acquiesced 
therein, 


[For other cases, see Insurance, Cent. Dig. § 1905; Dec. Dig. § 753.] 


*% Decision rendered, Jane 7,1910. 109 Pac. Rep. 81. 


GIENTY VS. KNIGHTS OF COLUMBUS.* 
(Court of Appeals of New York.) 


FORFEITURE—ENGAGING IN HAZARDOUS OCCUPATION. 

A member of a beneficial association agreed in his application to respect 
the regulations with reference to occupation. Under the space 
wherein he signed his name was a statement, “See other side for 
hazardous risks”, and on the other side was a list of occupations 
classified as extrahazardous, which list did not include the occupa- 
tion of a switchman. Prior to the application the order had adopted 
a by-law making the occupation of switchman extrahazardous. It 
was not shown that the applicant ever knew of the by-law. Held, 


"% Decision rendered, June 7, 1910. 92 N. K. Rep. 111. 
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that there was no forfeiture because insured, after the issuance of 
the certificate, engaged in the occupation of a switchman, in viola- 
tion of his obligations under the certificate. 

[For other cases, see Insurance, Cent. Dig. $$ 1893, 1894; Dec. Dig. § 
748.] 


—__—¢+¢-—--—_—- 


SEARLES VS. NORTHWESTERN MUT. LIFE INS. 
CO. OF MILWAUKEE.* 
(Supreme Court of Iowa.) 


ACTION ON POLICY—NECESSARY PARTIES. 
A life insurance company cannot defeat suit on a policy by showing an 
assignment of the policy to one not made a party. 


[For other cases, see Insurance, Cent. Dig. §§ 1557-1571; Dec. Dig. § 
624.] 


LIFE POLICIES—ASSIGNMENT—ASSIGNOR’S MENTAL CAPA- 
CITY—EVIDENCE—SUFFICIENCY. 

Evidence held to sustain a finding that decedent had insufficient mental 
capacity to understand his action in assigning a life policy. 

[For other cases, see Insurance, Dec. Dig. § 665.] 


LIFE POLICIES—ASSIGNMENT—MENTAL CAPACITY. 


One whose mind is so permanently impaired that he cannot act ration- 
ally can make no enforceable assignment of a life policy; it being 
immaterial that at the precise time he does not show any aberration. 

[For other cases, see Insurance, Dec. Dig. § 212.] 


» 


ma eee eS a CAPA- 

fe Ys 

Assignment of a life policy is not enforceable if through intoxication or 
insanity assignor is unable to understand the consequences of his act. 

[For other cases, see Insurance, Dec. Dig. § 212.] 


% Decision rendered, June 16,1910. 126 N.W. Rep. $01. 


PEOPLE VS. REED.* 


(Supreme Court of New York, Special Term, Onondaga County.) 


POWERS OF SUPERINTENDENT OF INSURANCE—EXAMI- 
NATION OF COMPANIES. 


Laws 1909, ¢. 300, adding section 63 to the insurance law (Consol. Laws, 
c. 28), extended the jurisdiction of the Superintendent of Insurance 
to insurance corporations of every character, and authorized him to 
examine the affairs, and question under oath the officers of any 
benefit society, or co-operative insurance corporation, notwith- 
standing section 57 had theretofore exempted such societies and 
corporations from such examination. 

{For other cases, see Insurnce, Dec. Dig. § 601.] 


% Decision rendered, Feb., 1910. 123 N.Y. Sup. 305. 
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FILMORE VS. METROPOLITAN LIFE INS. CO.* 
(Supreme Court of Ohio.) 


LIFE INSURANCE—DEATH OF INSURED CAUSED BY BENE- 
FICIARY. 

The beneficiary in a life insurance policy cannot recover thereon, where 
the death of the assured is caused by the intentional and felonious 
act of such beneficiary. 

{For other cases, see Insurance, Cent. Dig. § 1150; Dec. Dig. § 448.] 


ACTION ON POLICY—PLEADING. 


In an action to recover upon a policy of life insurance, brought by the 
person named therein as the beneficiary, an answer by the insurance 
company, alleging that the plaintiff murdered the assured, states a 
defense; such an averment, in legal effect, being tantamount to the 
allegation that the killing charged was intentional and felonious. 


[For other cases, see Insurance, Dec. Dig. § 640.] 


* Decision rendered, May 3,1910. 92 N.E. Rep. 26. Syllabus by the Court. 


BROTHERHOOD OF PAINTERS, DECORATORS AND 
PAPERHANGERS OF AMERICA VS. BAR- 
TON ET AL. (No. 6,904.)* 


(Appellate Court of Indiana, Division No. 2.) 


FRATERNAL INSURANCE — WAIVER OF NONPAYMENT OF 
DUES—PLEADINGS. 

A pleading that a fraternal association waived the suspension of a mem- 
ber for nonpayment of dues for three months by accepting uncon- 
ditional payment of dues for three months after the expiration of 
the three months and as in full compliance with the contract, and 
thereby waived the suspension and any loss of rights by reason of 
the failure to pay dues, states facts sufficient to show a waiver, 
especially as a statement that a party waives a right is in itself the 
statement of a jact. 

{For — cases, see Insurance, Cent. Dig. §§ 1996-1998; Dec. Dig. § 
815. 


FRATERNAL INSURANCE—CONTRACTS—CONSTRUCTION. 

Provisions for the forfeiture of a benefit certificate are strictly construed 
as against insurer. 

[For other cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 
726. | 


FRATERNAL INSURANCE—DEFENSE—BURDEN OF PROOF. 
Where a fraternal association sought to escape liability on a certificate 
on the ground that the member’s death was caused by his improper 
conduct in violation of the constitution of the association, it has the 


% Decision rendered, June 10, 1910. 92 N. E. Rep. 64. 
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burden of showing that the improper conduct relied on was the 
proximate cause of the member's death. 

[For other cases, see Insurance, Cent. Dig §§ 1999-2002; Dec. Dig. § 
817 ] 
€ 4. 


FRATERNAL INSURANCE—NONPAYMENT OF DUES—ES- 
TOPPEL. 

Where the local officer of a fraternal association collected assessments 
for three months, after fhey had been in arrears for more than three 
months, so that under the constitution of the association the mem- 
ber stood suspended, and collected unconditionally and in compli- 
ance with the contract, and did not report the member as suspended, 
and the officers of the association did not know of the facts until the 
receipt of proofs of death of the member and they did not repu- 
diate the acts of the local officer and did not offer to return the 
money collected, the officers ratified the acts of the local officer, and 
the association was estopped from setting up as a defense the non- 
payment of dues within the time fixed by the constitution. 

[For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec .Dig. § 


755.] 


FRATERNAL INSURANCE—CAUSE OF DEATH OF MEMBER— 
EVIDENCE—ADMISSIBILITY. 

Acts 1907, ¢. 152, entitled “An act to collect accurate records of deaths 
* * * contagious diseases * * * prescribing the duties of the 
state board of health”, etc., and requiring physicians to report to 
the health officers all deaths, and that records of deaths shall be 
kept by the health officers, etc., was enacted in the exercise of the 
police power to prevent the spread of contagious diseases and to 
promote the public health, and does not interfere with private rights 
or create a new rule of evidence, and a record of a board of health 
giving the cause of death of a member of a fraternal association is 
not admissible in evidence in an action on the certificate. 

[For other eases, see Insurance, Dec. Dig. § 818.] 

Roby and Hadley, JJ., dissenting. 


—— Gog -- —- — 


MODERN WOODMEN OF AMERICA VS. KINCHELOE. 
(No. 6,972.)* 
(Appellate Court of Indiana.) 


LIFE INSURANCE—SUICIDE-—-EVIDENCE—PRESUMPTIONS— 
BURDEN OF PROOF. 

In an action on a benefit certificate, as long as the evidence is consistent 
with the theory of accidental death, the presumption against suicide 
is controlling and, the issue being suicide, the burden is on defend- 
ant to prove the fact by a fair preponderance of evidence. 

[For other cases, see Insurance, Cent. Dig. § 1999; Dec. Dig. § 817.] 


BENEFICIAL ASSOCIATIONS—ACTION ON CERTIFICATE — 
SUICIDE—SUFFICIENCY OF EVIDENCE. 


In an action on a beneficial association certificate, evidence held to sup- 
port a finding that insured did not commit suicide. 
{For other cases, see Insurance, Cent. Dig. §§ 2006. 2007; Dec. Dig. § 
819.] 
* Decision rendered, June 1,1910. 91 N. E. Rep. 976. 
VoL. XXXIX.—72. 
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METROPOLITAN LIFE INS. CO. VS. HAYSLETT.* 
(Supreme Court of Appeals of Virginia.) 
ACTIONS—EVIDENCE. 


Where, in an action on a life policy, insurer alleged that insured fraudu- 
lently stated in the application that he was in sound health, in- 
surer should be allowed to a reasonabfe extent to accumulate proof 
on the point that insured was at the time in ill health and his physi- 
cian should be permitted to answer the question whether a man who 
has chronic Bright's disease exhibiting symptoms indicated a hypo- 
thetical question asked and answered, is in good health. 

[For other cases, see Insurance, Cent. Dig. $$ 1677-1685; Dec. Dig. § 
655. 


REPRESENTATIONS — MATERIALITY —QUESTION FOR 
COURT AND JURY. 

Whether a representation has been made by an applicant for life insur- 
ance and the terms thereof are for the jury, but, where proved, the 
materiality of the representation is for the court. 

[For other cases, see Insurance, Cent. Dig. $$ 1732-1770; Dec. Dig. § 
668. | 


*% Decision rendered, June 9,1910. 6858. E. Rep. 256. 


LELAND VS. MODERN SAMARITANS.* 


(Supreme Court of Minnesota.) 


ACTION ON BENEFIT CERTIFICATE—WAIVER OF FOR- 
FEITURE—EVIDENCE. 

In an action upon a fraternal benefit certificate, it is held that the trial 
court properly granted a new trial for error in excluding evidence 
tending to show that defendant, by a long course of conduct in re- 
ceiving payments of assessments from members, including decedent, 
at a time when by force of the by-laws they were in default and 
under suspension, waived a strict compilance with its regulations 
requiring prompt payments of dues and assessments. Mueller vs. 
Grand Grove, 69 Minn. 236, 72 N. W. 48, followed and applied. 
Elder vs. Grand Lodge, 79 Minn. 468, 82 N. W. 987, distinguished. 

{For other cases, see Insurance, Dec. Dig. § 818.] 


BENEFIT INSURANCE—PROVISIONS OF CONSTITUTION. 


Certain provisions in defendant’s constitution restricting the power and 
authority of the subordinate councils, the sole agencies through 
which it transacts its insurance business, held an attempt to disable 
itself from the power of future contract with its members, and in- 
valid. 


{For other cases, see Insurance, Dec. Dig. § 693.] 


BENEFIT INSURANCE—BY-LAWS—BINDING EFFECT. 

Section 21, c. 345, Gen. Laws 1907, authorizing societies like defendant 
to include in their by-laws the restrictive provisions mentioned, 
having been enacted subsequent to the adoption of the by-laws here 


% Decision rendered, June 3, 1910. 126 N. W. Rep. 728. Syllabus by the Court. 
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involved, and subsequent to the time when the rights of the parties 
to the action had in part accrued, has no application, and did not 
have the effect to give force to by-laws previously enacted by de- 
fendant. 

[For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.] 


VILLMONT VS. GRAND GROVE, U. A. O. D.* 


(Supreme Court of Minnesota.) 


BENEFIT INSURANCE—WAIVER OF DEFAULT—QUESTION 
FOR JURY. 

Held, following Leland vs. Modern Samaritans (filed herewith) 126 N. 
W. 728, and Mueller vs. Grand Grove, 69 Minn. 236, 72 N. W. 48, 
that the question whether defendant waived the provisions of its 
by-laws requiring on the part of its members prompt payment of its 
assessments and dues was one of fact for the jury to determine. 


[For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.] 





* Decision rendered, June 3, 1910. 126 N. W. Rep. 730. Syllabus by the Court. 


STATE LIFE INS. CO. OF INDIANAPOLIS VS. NELSON 
ET AL. (No. 6,986.)* 
(Appellate Court of Indiana, Division No. 2.) 


RESCISSION—RIGHT OF INSURED—CONDITION PRECE. 
DENT. 

An insurance agent offered an insurance policy and two shargs of stock 
in an agency company for $190, but the insured insisted on four 
shares. In order to get round this, the insured made an application 
for the two extra shares, the consideration being stated as services 
to be rendered, and paid the $190, receiving a receipt therefor and 
for $80 on account of the extra two shares. When the agency com- 
pany failed, insured filed his claim for $80 and was paid $50 thereon. 
Held, that he could not rescind the whole transaction and recover 
the $190 without restoring or offering to restore the $50 received. 

[For other cases, see Insurance, Cent. Dig. $§ 534-536: Dec. Dig. § 248.] 





* Decision rendered, June 8,1910. 92 N. E. Rep. 2. id 





Insurance Law Journal Vol. 39. [ Aug., 1910. 


FIRE. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


NINTH CIRCUIT. 


LIVERPOOL & LONDON & GLOBE INS. CO. 
v8. 


TILLAMOOK LUMBERING CO. Er aL. (No. 1,806.)* 


WATCHMAN CLAUSE—BREACH —“IDLE AND _ INOPERA- 
TIVE”. 

\ fire policy warranted that assured at all times when the porperty was 
“idle or inoperative’ would keep on duty a constant day and night 
watchman, and that, if the property was “idle” or shut down for 
more than thirty days at one time, permission should be secured 
and indorsed on the policy. Held, that the word “idle” was used 
in the same sense in both places, that the term “idle and inopera- 
tive” meant a state of disuse, and that the plant was not therefore 
idle or inoperative so as to require a watchman during a customary 
suspension of operation of the mill on Sunday, or the nonuse of the 
electric plant during the daytime. 

|For other cases, see Insurance, Cent. Dig. § 759; Dec. Dig. § 321.] 


x 


In Error to the Circuit Court of the United States for the 
District of Oregon. 

Action by the Tillamook Lumbering Company and another 
against the Liverpool & London & Globe Insurance Company. 
Judgment for plaintiffs (175 Fed. 508), and defendant brings 
error. Affirmed. 


Before Gilbert, Ross, and Morrow, C. JJ. 


‘ 


BEN C&Dey, R. A. LEITER, JAMES E. FENTON, WILLIAM 
D. Fenton and T. C. Coocan, for Plaintiff in Error. 
H. T. Borrs, for Defendants in Error. 

Ross, C. J. 
The policy of fire insurance upon which the present action 
was brought was issued April 17, 1907. The case was sub- 
mitted to the trial court upon an agreed statement of facts, from 
which it appears, among other things, that the policy contained 
this clause :— 
“Watchman’s Clause, 
“It is warranted by the assured that at all times when the 


property herein described shall be idle or inoperative, a con- 


” % Decision rendered, May 2,1910. 178 Fed. Rep. 161. 
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stant day and night watchman shall be kept on duty; and pro- 
vided that if such property be idle or shut down for more than 
thirty days at any one time, notice must be given this company 


and permission to remain idle for such time must be indorsd 
hereon, or this policy shall immediately cease and determine.” 

It was further stipulated :— 

“That the property covered by the policy of insurance included 
a lumber mill and an electric light plant; that the lumber mill 
was running during every business day from the date of the 
policy to the date of the fire, but was not kept running on Sun- 
days, and was not running at the time of the fire; that the 
electric light plant was run every night from the date of the 
policy until the date of the fire, but was not run during the day, 
and that the property had been run in this manner, and this was 
the customary way in which the same had been operated for sev- 
eral vears prior to the time of the fire; that the electric light 
plant was not running at the time of the fire, which occurred 
about 9 o'clock in the morning of Sunday, the 13th day of Oc- 
tober, 1907; that it was the intention of the Tillamook Lum- 
bering Company at the time of the fire to continue to run both 
the lumber mill and electric light plant in the future in all re- 
spects as they had been run in the past; that at the time of the 
fire no watchman nor any person acting in such capacity was 
on duty about the premises of the Tillamook Lumbering Com- 
pany, nor had there been any such watchman or person on 
duty for several hours prior thereto, nor on any other Sunday 
during the life of the policy.” 

By the record the sole question presented is whether the fact 
that there was no watchman on duty at the time of the fire on 
Sunday morning, October 13th, avoided the policy. 

We are clearly of the opinion that it did not. It is not doubted 
that a breach of the warranty would have avoided the policy, but 
we do not think it can be fairly said by any one that a lumber 
mill and its incidental lighting plant which continued to be run, 
up to the time of their destruction by fire, in the same way they 
were being run at the time they were insured; that is to say, 
the mill during the six working days of each week, and the elec- 
tric light plant every night, and.concerning both of which it was 
the intention of the owner to continue their operation in the fu- 
ture as they had been operated in the past, were “idle or inop- 
erative” when destroyed; in other words, that they were in a 
state of disuse. We do not think those words can be fairly con- 
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strued to mean the customary suspension of the work of the 
mill on Sundays, or the nonuse of the electric plant in the day- 
time. 

The contertion of the plaintiff in error is thus stated by its 
counsel in their brief :— 

“This plant was ‘idle or inoperative’ within the meaning of 
this clause when it was not running or operated on Sundays or 
at night. Defendant contends that when this ‘steam sawmill, 
its engines, sawmill, and electric machinery’ ceased to operate 
at 6 o’clock (5aturday evening, October 12, 1907, and when all 
the employecs, superintendents, or other agents, and when all 
the officers had left the mill and premises, and when no watch- 
man or othe: person acting in that capacity remained or was 
‘kept on duty’ from that time or at any time, and a fire occurred 
in the mill about 9 o’clock on Sunday morning, October 13, 
1907, ‘completely destroying all the property insured’, under 
these circumstances the ‘steam power, wet log sawmill, 
with engines, sawmill machinery, and electric machinery’, con- 
stituting a single plant, was necessarily idle or inoperative—one 
or both is in material— and that the failure to keep ‘on duty a 
constant day and night watchman’ was a breach of the warranty, 
and that thereby the policy was forfeited.” 

That such ts not the true construction of the clause in ques- 
tion is, we think, further shown by the clause immediately fol- 
lowing it, to wit :— 

“And provided that if such property be idle or shut down for 
more than thirty days at any one time, notice must be given this 

company and permission to remain idle for such time must be 
indorsed hereon, or this policy shall immediately cease and de- 
termine.” 

There is nothing to indicate that the word “idle” was used in 
different senses in the two clauses. On the contrary, it seems 
to us manifest that it was used in the same sense in each clause; 
that is to say, to indicate a state of disuse, a shutting down or 
suspension of the works. 

These views find support in the cases of Mackintosh vs. Ag- 
ricultural Fire Ins. Co., 150 Cal. 440, 89 Pac. 102, 119 Am. St. 
Rep. 234; Mackintosh vs. American Fire Ins. Co., 150 Cal. 453, 
89 Pac. 107; Central Montana Mines Co. vs. Fireman’s Fund 
Ins. Co., 92 Minn. 223, 99 N. W. 1020, 100 N. W. 3; Poss vs. 
Western Assur. Co., 7 Lea (Tenn.) 704, 40 Am. Rep. 68; Wau- 
kau Milling Co. vs. Citizens’ Mut. Fire Ins. Co., 130 Wis. 47, 
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109 N. W. 937 118 Am. St. Rep. 998; Rosencrans vs. Ins. Co., 
66 Mo. App. 352; City Planing & Shingle Mill Co. vs. Ins. Co,. 
72 Mich. 654, 40 N. W. 777, 16 Am. St. Rep. 552; Brehm Lum- 
ber Co. vs. Svea Ins. Co., 36 Wash. 520, 79 Pac. 34, 68 L. R. A. 
109, cited in the opinion of the court below. 

Having given careful consideration to the elaborate brief of 
counsel for the plaintiff in error, we see no good reason to in- 
terfere with the judgment of the trial court. 

The judgment is affirmed. 


Note by the Editor of the Insurance Law Journal. 

Provisions regarding idleness or being inoperative, like those re- 
garding vacancy, are construed according to the ordinary use for which 
the premises are intended. As a general rule such provisions are not 
violated by such nonoccupancy or nonuse as are incidental to their ordi- 
nary use, and which are assumed to be known by the insurer. Church 
buildings are kept for use at such times as may be desired by the con- 
gregations, and which are not actually abandoned are not affected by a 
mere temporary nonuse. Outbuildings intended for live stock or other 
purposes on premises otherwise occupied are not vacant because tempo- 
rarily not employed. Hampton vs. Ins. Co., 63 N. J. Law 265; Caraher 
vs. Ins. Co., 63 Hun 82; Fritz vs. Ins. Co., 78 Mich. 565. 

Similarly factories are not idle because of a temporary cessation of 
work during periods incidental to their ordinary use, and especially 
when, as here it is a matter of common knowledge that such use usually 
ceases during Sundays. Des Moines Ice Co. vs. Ins. Co., 99 Iowa 193; 
Whitney vs. Ins. Co., 9 Hun (N. Y.) 37; Williams vs. Ins. Co., 24 Fed. 
234; American F. Ins. Co. vs. Mfg. Co,, 125 Ill. 131. See also as regards 
the employment of watchman in idle factories, May vs. Ins. Co., 25 Wis. 
291; Central Montana Mines Co. vs. Ins Co., 99 N. W. Rep. 1120. 


COURT OF APPEALS OF GEORGIA. 


QUEEN INS. CO. OF AMERICA 
vs. 


HARTWELL ICE & LAUNDRY CO. (No. 2,484.)* 


TEMPORARY CONTRACT—AMOUNT OF RECOVERY. 

A. made a verbal application to a local agent of an insurance company 
for a policy of insurance on certain described property, then offer- 
ing to pay the premium to the agent. The agent stated that he 
could not at that time issue the regular standard policy of the com- 
pany, nor accept the tender of the premium. because he did not 
know the rate on that class of property. The agent agreed, how- 


% Decision rendered, June 14,1910. 68S. E. Rep. 310. Syllabus by the Court. 
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ever, to enter upon the books of the company a written memo- 
randum in the nature of a “binder”, which he stated would be ei- 
fective as a contract of insurance until the regular policy was is- 
sued by the company, and that, on receipt of this regular policy, 
A. could pay the premium. This was satisfactory to A., and the 
agent, in compliance with his agreement, did write, sign, and place 
in the book of policies issued by the company at his agency a state- 
ment or “binder”, containing all the essential elements of a contract 
ot insurance between A and the company, and made a written re 
port to the company of this memorandum or “binder”, and of his 
action relating to the same, all of which was affirmed and ratified 
by the company. Held: (a) A complete temporary contract of in- 
surance existed between A. and the insurance company during the 
period set out in the memorandum or binder. (b) For a ioss which 
occurred during the existence of the temporary contract, and be- 
fore the rate of premium had been fixed on the property covered 
thereby, A could recover the amount stipulated as indemnity in the 
binder, less the rate of premium fixed by the company subsequently 
to the loss. 

|For other cases, see Insurance, Cent. Dig. $$ 210, 1204; Dec. Dig. §$ 
32, 508. | 


TEMPORARY CONTRACT—ACTION—QUESTIONS OF FACT— 
WAIVER OF BREACH OF POLICY. 

The property described in the memorandum or binder was insured dur- 
ing the term specified therein upon the terms and conditions of 
the regular standard policy of the company, and a breach of any of 
these terms and conditions that would render void the regular 
policy would also make void the temporary contract, and any waiver 
of such breaches would apply to the latter. Whether there was a 
waiver by the insurance company of breaches of the terms of the 
policy relating to other concurrent insurance, as to incumbrance on 
the property, and proofs of loss, and what would be a reasonable 
time within which to submit proofs of loss, were issues of fact for 
the jury, under the evidence; and where the law pertinent to the 
issues has been fully and correctly charged, as in this case, this 
court cannot, as to them, interfere with a verdict supported by any 
evidence. 

|For other cases, see Insurance, Dec. Dig. § 371: Appeal and Error, 
Dec. Dig. § t1cot.] 


Error from City Court of Hartwell; J. T. Pendleton, Judge. 

Action by the Hartwell Ice & Laundry Company against the 
Queen Insurance Company of America. Judgment for plaintiff, 
and defendant brings error. Affirmed. 

On August 27, 1908, Linder, as president of the Hartwell Ice 
& Laundry Company, made a verbal application to Matheson, 
agent of the Queen Insurance Company, located at Hartwell, 


for a policy of insurance of $2,000 on the plant and machinery 
of the company. Matheson then informed Linder that he could 


not at that time issue a regular policy, because he did not know 
the proper rate of premium, but that he would make a memo- 
randum on the books of the insurance company kept by him of 

a “binder”, and that the insurance would go into effect from that 
dine. Linder then offered to pay the premium, but Matheson 
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refused to accept it, stating that he did not know the rate, but 
that immediately upon receipt of the rate he would notify him 
when the regular standard policy would be issued. In pursuance 
of his agreement and promise, Matheson on the same day made 
the following pencil memorandum on a sheet of paper: “Queen, 
$2,000, on Hartwell Ice Plant Machinery from August 27, 1908, 
to August 27, 1909. R. E. Matheson, agent. Policy to be issued 
when new rate is received.” The sheet on which this memo- 
randum was written was put in the book of the Queen Insur- 
ance Company's policies kept by Matheson as agent. Subse- 
quently Matheson pinned this sheet on page 95 of this book, 
numbering it 128, in a place in the book reserved for the regu- 
lar standard policy when issued, the regular policy to be num- 
bered 123. On the day when the “binder” was made and put in 
his book of the Queen Insurance Company's policies, he wrote 
to the manager of the insurance company in Atlanta, Ga., as 
follows: “I have accepted a $2,000 risk on the Hartwell Ice 
Plant, and will send daily report as soon as rate is fixed on same, 
which I think will be within a few days.” Matheson testified that 
it was his custom as agent of the Queen Insurance Company, 
where applications were made to him for policies of insurance, 
to make memoranda similar to that made in the present case, 


ee 


and that these memoranda or “slips” were known among insur- 
ance companies as “binders”; that he did not know what the 
rate on this policy was until after the fire. The standard policy 
of the company was not issued, and on September 10th the prop- 
erty covered by the alleged contract was entirely consumed by 
fire. On September 11th Linder notified the manager of the 
company in Atlanta of the loss, and on the same day Matheson 


wired the manager as follows: “Hartwell Ice Plant totally de- 


stroved by fire. $2,000 loss for the Queen.” On the same day, 


in reply, the ass‘stant manager of the company wrote to Mathe- 
son: “We have your telegram advising of total loss of $2,000 
under binder issued August 27th on this-risk. I now beg to 
confirm our conversation over the phone this morning request- 
ing you to reserve policy 121 to be issued covering this risk on 
arrival of our special agent or adjuster.” In reply, on the next 
day, Matheson wrote to the assistant manager: “Your letter 
acknowledging receipt of my telegram in regard to the loss by 
fire of Hartwell Ice Plant. You request me to reserve policy 
number 121 for the above, but I issued this number to Liquid 
Carbonate Company: so have reserved number 122 instead. | 
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inclose daily report of same.” The daily report referred to was 
on the regular form used by the agents of the company; the fol- 
lowing being the material parts: “Queen Insurance Company 
of America: Name of the insured, Hartwell Ice & Laundry 
Company. Amount of insurance, $2,000. Present rate, 5 per 
cent, premium, $100. Commencement of risk, August 27, 1908; 
term, one year. Expiration of risk, August 27, 1909. [Signed] 
Hartwell Georgia Agency.” On September 18th Matheson 
again wrote to the manager in Atlanta: “I wrote you that I 
had reserved number 122 for the Hartwell Ice Company, but I 
unfortunately issued this to another party. So have reserved 
number 123 for the Hartwell Company.” Matheson represented 
the Queen Insurance Company at Hartwell, Ga., under this 
commission: “Power to receive proposals for insurance against 
loss and damage by fire at Hartwell, Ga., and vicinity, to fix 
rates of premiums, to receive moneys, countersign, issue, renew, 
and consent to transfer of policies of insurance signed by the 
manager at Altanta, Ga., of the Queen Insurance Company of 
America, subject to the rules and regulations of the said com- 
pany, and to such instructions as might from time to time be 
given by said manager, which authority may be revoked at any 
time.” It was admitted that at the time when the application for 
insurance was made by Linder to Matheson, and when the prop- 
erty was destroved by fire, there was other insurance of $1,000 


on the property, and that there was an outstanding mortgage 
of $500 on the property. Linder testified that he specifically in- 


formed Matheson of the existence of the other insurance and 
of the existence of the mortgage, when he made the application 
for the policy. Matheson testified that, when he wrote the pen- 
cil memorandum or “binder” and “slipped it in the book of the 
Queen Insurance Company”, he knew nothing of the existence 
of the other insurance or the mortgage; that Linder did not dis- 
close their existence to him when he made the application for 
the insurance, and did not tell him of their existence until sev- 
eral days after he made the application, and after the alleged 
binding memoranda had been made by him. The regular 
standard jorm of policy which was to be issued by the company 
contains a condition that the policy will be void if there is other 
concurrent insurance without the written consent of the com- 
pany, or if the insured is not the sole and unconditional owner 
of the property insured, or if there is any outstanding incum- 
brance on the property. It is also admitted that no proofs of 
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loss were ever submitted to the company, as required by the 
standard policy. The plaintiff claimed that this condition of the 
policy had been waived by an unconditional and absolute denial 
of liability by the company and a refusal to pay the loss. This 
denial was contained in a letter to the plaintiff, written by King 
& Spalding, attorneys for the company, dated March 6, 1908. 
The foregoing is a statement of all the material and pertinent 
evidence illustrative of the issues in the case. 

Plaintiff based its suit on the written memoranda and binder, 
alleging that they constituted a valid contract of insurance. 
Defendant denied the existence of a valid contract of insurance, 
and contended that, even if the evidence proved a binding con- 
tract, it had been breached by the plaintiff, because of the con- 
cealment of the fact of other concurrent insurance and the in- 
cumbrance on the property, and because of a failure to submit 
due proof of loss. Plaintiff in reply set up a waiver of all these 
conditions and terms of the policy. The trial judge construed 
the writings as constituting a valid contract of insurance, and 
submitted to the jury the issues made by the evidence as to the 
alleged waivers by the defendant of the admitted breaches of 
the terms of the contract above mentioned. The jury found a 
verdict for the plaintiff for $1,900, the amount of the contract, 
less $100 as premium, and the defendant’s motion for a new trial 
was overruled. The contentions of the parties indicated by the 
above statement will be more specifically set out and discussed 


in the course of the opinion. 


Kine & SPALDING, E. MARVIN UNDERWOOD, and JULIAN 
B. McCurry, for Plaintiff in Error. 
T. W. Rucker and A. G. McCurry, for Defendant in Error. 


HI, C. J. (after stating the facts as above). 

1. It is manifest that Linder, as president of the Hartwell Ice 
& Laundry Company, and Matheson, as agent of the Queen In- 
surance Company, intended to make a binding contract of insur- 
ance. It was in the contemplation of both parties that the 
memorandum made by Matheson, in accordance with his cus- 
tom, called a ‘“‘binder’’, should constitute an effective and com- 
plete contract of insurance between the insurer and the insured, 
and that the duration of the contract thus created, first by the 
temporary binder, and continued by the regular policy, should 
be for one year from August 27, 1908. It is equally manifest 
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that the insurance company, with full knowledge of all the facts, 
confirmed and approved the temporary contract, as evidenced 
by the binder made by its agent, and both prior and subsequent 
to the fire treated it as valid. If the temporary contract lacked 
any of the essential elements of a valid contract of insurance, 
it was due entirely to the agent of the insurance company, and 
if, in fact, any incompleteness existed in this temporary con- 
tract, it was fully known to the insurance company which, nev- 
ertheless, recognized the binding effect of the temporary con- 
tract. These facts clearly appearing, the contract should be up- 
held, unless it contravenes some law of this state, or is too im- 
perfect and incomplete to be enforced. It is insisted that the 
statute of this state requires that the whole contract of insur- 
ance shall be-in writing, and shall be signed by the insurer, and 
that the written memorandum or “binder”, relied upon as a con- 
tract, is incomplete, in that several elements necessary to make 
a contract of insurance are omitted therefrom. The memo- 
randum, in question, it is contended, does not sufficiently de- 
scribe the parties thereto, it not showing (1) who the insured is; 
(2) nor the insurer, unless the insurer is R. E. Matheson, indi- 
vidually, the word “agent” being merely descripto persone; (3) 
nor is the premium to be paid agreed upon, nor any promise 
moving from either party dsclosed. Of course, there can be no 
contract without parties, and the contract should identify the 
parties. It should not be lost sight of in this case that the plain- 


tiff, while setting up the memorandum made by the agent as 


creating the contract relies upon other contemporaneous and 
subsequent writings as evidence of the contract. The evidence 
shows “a series of writings internally connected one with an- 
other, executed contemporaneously with or subsequently” to the 
written memorandum, which are intelligible without parol, and 
which clearly prove the contract relied upon. Capital City Brick 
Co. vs. Atlanta Ice & Coal Co., 5 Ga. App. 436, 68 S. E. 562. 
Construing together all the writings on the same subject mat- 
ter, every essential element of a complete contract of insurance 
appears; and the written report of the temporary contract made 
by the agent to the manager of the company omits no essential 
element of a complete contract of insurance. Todd vs. German- 
American Ins. Co. of New York, 2 Ga. App. 789, 59 S. E. 94. 
But, even if the memorandum made by the agent and called in 
insurance parlance a “binder” stood alone, we do not think it 
lacks any essential element of a contract of insurance. Accord- 
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ing to Mr. Joyce in his work on Insurance (1 Joyce on Insur- 
ance, § 46), temporary insurance contracts evidenced by “bind- 
ers” need not contain all the terms and conditions of a perma- 
nent contract, as where the terms of the usual policy are pre- 
sumed to be intended, or where the usual rate of premium is 
presumed to be meant; and this statement of the law is ex- 
pressly approved by this court in the Todd Case, Supra. But 
the binder now under discussion left nothing uncertain, except 
the amount of the rate of premium, and it shows an agreement 
to pay the rate of premium as fixed by the company, and when 
the regular policy should issue and be received by the insured. 
Any uncertainty as to the rate of premium was due solely to the 
action of the agent of the defendant and of the defendant itself. 
While the binder does not show any specific premium to be paid, 
it does show by necessary implication an agreement to pay what- 
ever rate of premium might be fixed by the company, and when 
the permanent policy was issued and delivered to the insured. 
The insurer in this case, by the very terms of the binder, post- 
poned the payment of the premium by the insured until the tem- 
porary contract was ended by the substitution of the regular 


standard policy. The fact that credit is given for the payment 
of a premium in no wise invalidates the contract of insurance. 
1 Cooley’s Briefs on the Law oi Insurance, 375. Suppose in 


this case the memorandum or binder had been delivered to the 
insured, instead of having been kept by the agent, and made a 
part of the records of the company in his office, would not the 
‘nsured have been legally liable, in accepting the “binder”, to 
pay whatever rate of premium was subsequently fixed on the 
property covered by the contract? And, if the insurance com- 
pany had failed to fix the rate of premium before the loss oc- 
curred, would not the insured have been bound to pay a reason- 
able rate for the protection which he received by the temporary 
contract, or under the facts of this case, the rate as subsequently 
fixed on similar property? But in this case the insured, when he 
made the application for the insurance, offered to pay the pre- 
mium which was refused by the agent of the company, because 
the rate had not at that time been fixed. It seems to us that to 
hold that this contract was invalid or incomplete because there 
was no specific rate of premium mentioned in the “binder” un- 
der the uncontrovterted evidence would be a gross injustice to 
the insured. A case very much in point is that of Smith & Wal- 
lace vs. Prussian Ins. Co., 68 N. J. Law, 676, 54 Atl. 458, In 
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that case an insurance company, by its agent, issued and deliy- 
ered to the insured a “binder”, or “binding slip’, whereby it 
assumed and bound itself for $2,000 of insurance upon certain 
property of the insured, the “binding slip” to be void on the 
delivery of the policy. No rate of insurance was mentioned in 
the “binder”, because the insured requested the agent to ob- 
tain from the company some concession, which the agent con- 
sented to do, and, before the rate was agreed on, the property 
covered by the “binder” was destroyed by fire, and the court 
held that a complete temporay contract of insurance existed be- 
tween the insurer and the insured from the date of the delivery 
of the “binder’’, and the insured was bound to pay a reasonable 
rate of premium for the protection which he had received by the 
temporary contract. 

While some of the earlier cases proceed on the theory that 
these “binding slips” or memoranda merely constitute agree- 
ments to issue policies, yet it is now universally held that these 
“binding slips’”’ memoranda, or receipts have all the force and 
effect of insurance contracts, and are as binding as the policies 
themselves. The cases on this subject are collected by Mr. 
Cooley in his work Briefs on the Law of Insurance (volume 1), 
beginning on page 535. The case of Todd vs. German-Ameri- 
can Ins. Co., supra, in principle fully controls the point now un- 
der discusion, and we conclude this branch of the case by the 
statement that in our opinion the trial judge very properly con- 
strued the writing question as constituing a valid contract of 
insurance, and very properly refused to submit this question to 
the determination of the jury; it being the duty of the judge, 
and not of the jury, to decide whether the memorandum or 
“binder” constituted a valid contract of insurance. 


[It is contended by the plaintiff in error, in the next place, that 
the agent had no authority to make such a contract of insurance. 
There are three reasons shown by the evidence why this po- 
sition is unsound: (1) The agent who made the binding memo- 
randum or temporary contract was fully authorized by his writ- 
ten commission to take application for insurance, and to coun- 
tersign and issue policies, and the making by him of a temporary 
contract was clearly within the limits of his authority as agent. 
(2) The temporary contract was in accordance with his general 
custom as agent in connection with his agency. (8) His act in 
making the temporary contract was fully approved and con- 





Fire.] Queen Ins. Co. vs. Hartwell Ice & Laundry Co. 11338 


firmed by the company. The company accepted the temporary 
contract, and treated it as valid. 

2. The breaches of the terms and conditions of the contract 
of insurance relating to other insurance, incumbrances on the 
property, and failure to furnish proofs of loss within a reason- 
able time were each claimed to have been waived by the com- 
pany. These issues were solely questions of fact, to be decided 
by the jury, and there was both positive and circumstantial evi- 
dence in support of the waivers claimed by the plaintiff, and in 
denial of such waivers by the defendant. The law applicable to 
these questions was fully submitted to the jury in the charge of 
the judge, in accordance with the repeated decisions of this 
court and the Supreme Court. Ins. Co. of North America vs. 
De Loach & Co., 3 Ga. App. 807, 61 S. E. 406; American Ins. 
Co. vs. Peebles, 5 Ga. App. 736, 64 S. E. 304; Southern Fire 
Ins. Co. vs. Knight, 111 Ga. 622, 36 S. E. 821, 52 L. R. A. 70, 78 
Am, St. Rep. 216, and cases there cited. We are clearly of the 
opinion that the verdict is fully supported by the evidence and 
the law applicable thereto” 

Judgment affirmed. 

POWELL, J. (concurring specially). 

I do not think that the so called ‘‘binder” in this case, stand- 
ing alone, would comply with our statute requiring all contracts 
of insurance to be in writing. It fails to show at least one es- 
sential element of a contract of insurance—the name of the per- 
son to be insured. But what was lacking in the “binder” was 
supplied by the daily report subsequently made out by the 
agent and accepted by the company. While a contract of insur- 
ance must be in writing, the writing need not be delivered to 
the insured. And under the principle announced in Capital City 
Brick Co. vs. Atlanta Ice & Coal Co., 5 Ga. App. 436, 63 S. E. 
562, though the contract may rest wholly or in part in parol, 
if it becomes evidenced by writing at any time before the suit 
is filed, the statute requiring the writing becomes satisfied. 


Note by the Editor of the Insurance Law Journal. 


That a complete binding slip is an actual written contract of insur- 
ance, and not a mere preliminary agreement to issue such a contract, is 
now well established by the weight of authority, and the only question 
as to whether such a:slip is binding on the insurer is whether it con- 
tains all the elements essential to a completed contract. It is not es- 
sential that all these elements should be expressed if they can be suf- 
ficiently implied so that the intention oi the parties can be expressed in 
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the policy itself to which it is preliminary. The similarity of such con- 
tracts to ordinary parol agreements for insurance led the courts in 
earlier days to treat them as such. Many of the principles-attaching to 
such oral agreemnts are applicable to the binding slip; among them are 
existing breaches of conditions contained in the ordinary policy. 

The nondisclosure of such breaches, if intentional on the part of 
the applicant, or brought to his notice in the policy, would be fatal. 
But even when a policy has been issued, the courts are not agreed as 
to the effect of nondisclosure in the absence of inquiry. In the case of 
a binder the agent presumptively has knowledge of the conditions of 
the contract which he agrees to issue in its perfected form, and the 
question arises whether it is not incumbent on him to make the needed 
inquiries, and whether his failure to do so is not a waiver of such con- 
ditions. It might fairly be implied that the undertaking in this case 
was to insure the applicant under whatever conditions as to incum- 
brance or other insurance might exist, and that the duty of the agent 
was to furnish such a written policy as would meet the requirements ot 
the case. 

Had the binder been a mere preliminary agreement for future insur- 
ance under a written policy, such as those ordinarily issued by the com- 
pany, a different situation might exist, and it might be argued that, since 
such policies contained stipulations fatal to the risk, no liability had 
been assumed. But a binder like a parol agreement is not assumed to 
cover all the details of the policy itself. In Sprool vs. Ins. Co., 33 Ore. 
109, no inquiry was made in the preliminary agreement as to incum- 
brances, and it was held that the company could not refuse to issue the 
policy because of breach of conditions. 

As to the effect of failure to inquire as to incumbrances, see Fire- 
men’s Fund Ins. Co. vs. Meschendorf, 14 Ky. Law Rep. 757; Dohn vs. 
Ins. Co., 5 Laws 279; Queen Ins. Co. vs. Klein, 17 Ky. Law Rep. 619; 
Mascott vs. Ins. Co., 69 Vt. 116; Wright vs. Ins. Co., 12 Mont. 474. 

That binding slips are now held to be actual contracts of insurance 
is declared in Kerr vs. Ins. Co., 124 Fed. 835, and as said in Smith & 
Wallace vs. Ins. Co., 68 N. J. Law 674, the terms may in some cases be 
inferred though not expressed. See, also, Phoenix Ins. Co. vs. Hale, 67 
Ark. 433. 





Federal Ins. Co. vs. Gilmour et al. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK. 


FEDERAL INS. CO. 
vs. 


GILMOUR ET at.* 


AGENTS— CONSTRUCTION OF CONTRACT—‘*PREDICATED 
ON THE YEARLY PROFITS”. 

A contract between an insurance company and its agents contained no 
express provision as to termination, and provided as compensation 
a contingent commission of 10 per cent, predicated on the yearly 
profits of the agency, and that in computing such commission the 
agents should be credited with the gross amount of premiums writ- 
ten, less cancellations, reinsurance, and returns of every nature on 
the one hand, and debited with commissions and incidental agency 
charges, etc., the commission to be predicated upon the profit bal- 
ance thus shown. Held, that the phrase “predicated on the yearly 
profits” did not indicate an intent that no such profits should be 
ascertained in the event of a termination of the agency between the 
annual dates fixed in the contract, but rather described a term of 
calculation to be used year by year so long as the contract might 
be in force, and for any fraction of a year remaining unadjusted 
when the relation of principal and agent might cease. 


[For other cases, see Insurance, Cent. Dig. §§ 111-114; Dec. Dig. § 84.} 


Report from Superior Court, Suffolk County; J. B. Rich- 
ardson, Judge. 

Action by the Federal Insurance Company against William 
H. Gilmour and others. On reservation and report from the 
Superior Court. Judgment for plaintiff. 


HILL, BARLOw & Homans, for Plaintiff. 


F. W. Brown, for Respondents. 
RUGG, J. 


This is a suit in equity for an accounting between a fire insur- 
ance company and its agents. The material facts are that the 
defendants were constituted the agents of the plaintiff by a con- 
tract dated September 3, 1903, whch set out the terms under 
which the business was to be done. It contained no express pro- 
vision as to termination and both parties assumed that the re- 
lation would be of long duration. On February 15, 1907, the 
plaintiff telegraphed the defendants in substan¢ée that it had re- 
insured its fire risks and discontinued that branch of its busi- 
ness. The controversy arises as to the contingent commission, 


% Decision rendered, June 7, 1910. 92 N. E. Rep. 36. 
Vor. XXXIX.—73. 
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which may be due under this clause of the agency contract, to 
wit :— 

“In addition to the above rates of commission, a contingent 
commission of 10 per cent will be allowed you, predicated on 
the yearly profits of the agency, computed in the following form 
-—the first computation to be as of September 1, 1904, i. e.:— 

‘The first year you will be credited with the gross amount of 
premiums written, less cancellations, reinsurances and returns of 
every nature on the one hand, and debited with commissions, 
postage and other incidental agency charges, local board and 
fire patrol assessments, local taxes, if any, losses incurred during 
the year and 40 per cent reserve on the net premiums written 
during the current year, and upon the profit balance, if any, thus 
shown the contingent commission will be predicated. The same 
method of computation will apply the second year, and there- 
after, with the exception that beginning with the second year the 
reserve that has been debited the previous year will be brought 
down as a credit, and you in like manner debited with a 40 per 
cent reserve on the premiums of the current year.” 

It is to be observed that this language does not specifically refer 
to the contingency which has arisen. It must be assumed, how- 
ever, that an ending at some time of the relationship created by 
the contract was impliedly contemplated. It would inevitably 
occur by the efflux of time through the death of one or both of 
the defendants. The language of the clause is general. Its pur- 
pose is to make a part of the compensation of the defendants 
commensurate with the energy, industry and perseverance with 
which they should prosecute their work as agents. This purpose 
is applicable to the relation of the parties, whenever the agency 
may cease. The words “predicated on the yearly profits” do 
not indicate an intention that no such profits should be ascer- 
tained in the event of a termination of the agency between the 
annual date fixed in the contract, but rather describe a term of 
calculation which is to be used year by year, so long as the con- 
tract is in force, and for any fraction of a year remaining unad- 
justed when the relation of principal and agent ceases. See Doe 
vs. Grafton, 18 Q. B. 496-501. The date was apparently adopted 
for convenience, and was not coterminous with the calendar year 
of the agency. Hence the terms of payment established by the 
contract are to be applied to the situation of the parties as it is 
found to be on February 15, 1907, and their rights and liabilities 
are to be determined as of that date. 
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The plaintiff urges that the word “reinsurances” in the con- 
tract means that in making up the items of the account upon 
which the contingent commission is to be computed, the actual 
cost to it of reinsuring its risks should be charged against the 
gross premiums. Evidence was received to show that the word 
“reinsurances” as used in dealings between fire insurance com- 
panies and their agents has a technical meaning of agency rein- 
surance and excludes home office reinsurance. If there was any 
doubt about its sense, this evidence was competent. Jennings 
vs. Puffer, 203 Mass. 534, 89 N. E. 1086; Way vs. Greer, 196 
Mass. 237, 81 N. E. 1002; Smith vs. Vose Piano Co., 194 Mass. 
193, 80 N. E. 527, 9 L. R. A. (N. S.) 966, 120 Am. St. Rep. 539. 
Its significance had been so confined in all the previous account- 
ings between the parties. Although risks written by the defend- 
ants had occasionally been reinsured through the plaintiff's home 
office this expense had never been charged against the profits of 
the defendants’ agency. Its context in the contract indicates 
that the word was intended to be confined to reinsurances ef- 
fected at the agency of the defendants, and did not include a total 
reinsurance of all risks by the home office, made without the 
knowledge or consent of the defendants The contract must be 
the only guide for ascertaining the rights of the parties. We 
cannot speculate as to what they might have agreed had the 
contingency which has now come to pass been before them 
when its terms were settled, nor undertake to make what may 
now seem an equitable adjustment of their conflicting claims. 
The rule which the parties have themselves adopted must be 
used to measure their obligations. According to that rule the 
contingent commission is to be computed, whenever the occa- 
sion arises for ascertaining it, by putting upon the credit side 
of the account the gross amount of premiums received for the 
period under consideration (less cancellations, agency reinsur- 
ances and other returns), and the 40 per cent reserve which had 
been used as a debit item at the last previous accounting, and 
charging against it on the debit side, expenses, losses and a 40 
per cent reserve on the net premiums of the period under con- 
sideration. Upon whatever balance of profit is thus shown the 
contingent commission is to be computed. The master has 
found that the word “reserve”, employed to describe the item of 
40 per cent on the net premiums in making up the account, al- 
though used in the insurance business to designate a fund set 
aside for reinsurance of outstanding risks, if necessary, is not 
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limited to this meaning but includes also funds to pay losses or 
other expenses of the business. In whichever sense it may have 
been used in this contract, the result is the same. Forty per 
cent on the net premiums of any period appears to have been 
adopted by the parties as an approximation of the actual cost 
to the plaintiff of carrying the insurance written by the defend- 
ants for that period. It was credited to them when a new account 
was made up because the real losses for the period just ended 
on risks previously written had been then ascertained. While not 
an exactly accurate means of ascertaining the net profit of the 
business of the agency it is one which can be applied at any time 
without waiting for the policies to expire in order to determine 
the net profit with accuracy. But whether accurate or not, it 
is the rule made by the parties, and it is not unconscionable. 
There is no occasion for the court to try to take better care of 
the rights of the parties than they have provided by their writ- 
ten agreement. 

On the report of the master under this rule the balance due 
the plaintiff is $219.48. Let a decree be entered according. 

So ordered. 


SUPREME COURT OF WISCONSIN. - 


SIEMERS ET AL. 
ve. 


MEEME MUT. HOME PROTECTION INS. CO.* 


ACTION ON POLICY—EVIDENCE. 

In an action on an insurance policy, the evidence held sufficient to sup- 
port the finding that the secretary of defendant, who wrote the 
policy, knew at the time the policy was written that the children of 
plaintiff were the owners of the real estate subject to the homestead 
and dower right of plaintiff. 


[For other cases, see Insurance, Cent. Dig. § 1716; Dec. Dig. § 665.] 


POLICY—NECESSITY OF INSERTING NAMES OF OWNERS— 
WAIVER. 

Where the secretary of an insurance company when he wrote a policy 
knew that the children of the insured were the owners of the prop- 
erty insured, subject to the homestead and dower right of the in- 
sured, the provision in the policy making it void if property insured 


“% Decision rendered, May 24,1910. 126 N. W. Rep. 669. 
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is not insured in the names of all the owners, the names of which 
must be stated in the application, was waived. 


[For other cases, see Insurance, Dec. Dig. § 141.] 
INCREASE OF RISK—VALIDITY OF PROVISION OF POLICY. 


It is reasonable for an insurance company to exact an obligation from 
insured that he shall not allow or permit a change to be made in 
the structure, nature, or habitual use of the insured property ma- 
terially different from that which the insurer has agreed to under- 
take, but trivial or temporary variations in the risk incident to the 
ordinary use of the property are presupposed by the contracting 
parties to be likely to occur, and it must be presumed that insurance 
is made with reference to the character of the property insured and 
to the owner’s use of it in the ordinary way, and for the purpose 
for which such property is ordinarily held and used, or to cover risks 
incident to such use. 


{For other cases, see Insurance, Cent. Dig. §§ 751-756, 758; Dec. Dig. § 
319. 


POLICY—CONSTRUCTION. 


A policy of insurance must be liberally construed in favor of the insured, 
particularly when a strict construction would work a forfeiture. 


[For other cases, see Insurance, Cent. Dig. §§ 292, 294-208; Dec. Dig. § 
149. ] 


INCREASE OF RISK—RUNNING STEAM ENGINE NEAR 
PROPERTY. 

A policy of fire insurance on farm buildings provided that if the risk 
should be increased by any means within the control of the assured, 
or be occupied in any way so as to render the risk more hazardous 
than at the time of insurance, the insurance should be void. It also 
provided that the company would not be liable for loss caused by 
the use of steam threshing machines, unless a ladder was kept be- 
tween the engine and separator, and a barrel of water and two 
pails were kept between the engine and barn, and a watchman em- 
ployed to watch the engine during its operation. In order to cut 
ensilage a wood burning steam engine was brought upon the farm, 
and located within twenty feet of one of the buildings. Shortly 
before noon the persons operating the engine removed the spark 
arrester and ran it a few minutes without the arrester, and left the 
engine in that condition when they went in to dinner. While at 
dinner, fire was discovered in a barn about sixty feet from the 
engine, and all of the buildings were burned. Held, that it is a mat- 
ter of common knowledge that cutting fodder by a steam engine is 
customary on a farm, and that it was within the contemplation of 
the parties that such work might be done, and that the provision 
in the policy as to steam threshers only forbade their employment 
in the ordinary operations around farm buildings where the required 
precautions were not taken, and therefore the question whether the 
risk had been increased by the use of the engine was not for the 
jury. , ‘ 

[For other cases, see Insurance, Cent. Dig. §§ 842-846; Dec. Dig. § 333.] 


POLICY—CONSTRUCTION OF PROVISION. 


A provision in a fire insurance policy that, in case of a fire or exposure 
to loss or damage thereby, it shall be the duty of the insured to use 
their best endeavors for saving and preserving the property defines 
the duty of the insured only when the property is on fire, or is so 
menaced by fire that damage is likely to result, and is not violated 
by taking off the spark arrester of an engine while the engine was 
being used to cut ensilage and before the fire started. 


{For other cases, see Insurance, Cent. Dig. §§ 847-855; Dec. Dig. § 334.] 
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Appeal from Circuit Court, Manitowoc County; Michael Kir- 
wan, Judge. 

Action by Ida Siemers and others against the Meeme Mutual 
Home Protection Insurance Company. Judgment for pliantiffs, 
and defendant appeals. Affirmed. 

lhe plaintiff, Ida Siemers, is the mother of Fred and Edward 
F, Siemers, her coplaintiffs. F. A. Siemers, the husband and 
father died intestate on March 29, 1896, leaving six children and 
the widow living. The estate was administered in the county 
court, and in 1900 the lands and personal property were as- 
signed to the six children subject to the homestead and dower 
rights of the widow. The farm and personal property were oc- 
cupied and used by the widow until December 1, 1903, when she 
leased the farm to her two sons who are her coplaintiffs here- 
in. On December 11, 1903, the widow, by bill of sale, sold the 
farm machinery, grain, hay, and live stock to her two sons, 
Fred and Edward F. Siemers. On July 28, 1903, said widow 
applied to the defendant company for a policy, of insurance for a 
term of five years in the sum of $6,000 covering farm buildings, 
hay, grain, farm implements, live stock and household goods, 
which policy was thereafter issued to the plaintiff Ida Siemers. 


The defendant is a town mutual insurance company. On Janu- 
ary 18, 1904, the widow assigned her rights in the insurance 
policy to her sons Fred and Edward F., except in so far as it 
covered buildings, household goods, wearing apparel, provi- 


sions, and musical instruments, which assignment was approved 
by the defendant. All of the buildings insured were located on 
the homestead 40. 

On September 27, 1907, the plaintiffs Fred and Edward F. 
Siemers were cutting ensilage the power used to drive the feed 
cutter being a steam engine ordinarily used for the purpose of 
running a threshing machines. The smokestack of the engine 
where it was set in place was twenty feet distant from the near- 
est corner of an adjacent building. The engine was a wood 
burner. ‘The fire occurred shortly after the workmen went into 
the house to dinner. Some minutes before quitting at noon, 
the plaintiff Edward F. Siemers took the spark arrester out of 
the smokestack. of the engine, and operated the same without 
the use of the screen or spark arrester, and left the engine with 
the spark arrester removed when he and the others went in to 
dinner. Very shortly after the parties went to dinner the fire 
was discovered in a barn about sixty feet distant from the 
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smokestack of the engine. All of the farm buildings were de- 
stroyed and most of the personal property. On the trial there 
- was no controversy as to the amount of the loss. The defendant, 
after receiving notice of the loss, proceeded to investigate the 
same, all nine of its ditectors being present on the 27th day of 
September, 1907, when such investigation was being carried on. 
Some testimony was taken, and it was unanimously decided by 
the directors that the company was not liable for the loss be- 
cause no watchman had been employed and because the spark 
catcher was removed from the engine while the same was in 
operation. On October 2, 1907, two of the plaintiffs were noti- 
fied of such conclusion, the grounds stated in the letter of noti- 
fication being that plaintiffs did not “comply with our by-laws, 
section 21, as to a watchman, and by removing the spark catcher 


while the engine was in operation”. The plaintiff Ida Siemers 


brought an action to recover the sum of $4,100 because of loss 
on the items of property insured in her name consistnig ofethe 
various buildings and household furniture, wearing apparel, 
and musical instruments. The plaintiffs, Fred Siemers and Ed- 
ward F. Siemers, comenced another action against the defend- 
ant to recover the sum of $1,900 because of the loss of certain 
personal property consisting of hay, grain, farming‘utensils, and 
live stock. The actions were consolidated. On the part of the 
defendant it was contended on the trial that it was not liable be- 
cause (1) the property was not insured in the name of the owner 
as required by the terms of the policy; (2) because the risk was 
increased by placing and operating an engine at the time, in the 
manner, and for the purpose for which it was operated, in viola- 
tion of the terms of the policy; (3) because the insured violated 
the clause in the policy requiring the insured to use their best 
endeavors for saving and preserving the property; (4) because 
the insured failed to keep a watchman around the engine as re- 
quired by the terms of the policy. The jury found (1) that at 
the time the policy in suit was issued William Fenn, the secre. 
tary of the company who issued the policy, knew that the chil- 
dren of the plaintiff Ida Siemers were the owners of the lands 
on which the insured buildings stood, subject to her dower and 
homestead rights in said lands as widow; (2) that the removal 
of the spark arrester from the smokstack on the day of the fire, 
and the subsequent operation of the engine for a period of five 
or six minutes without the arrester, under the existing circum- 
stances, did not materially increase the risk; (3) that the re- 
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moval of such spark arrester and the subsequent operation of 
the engine while it was removed did not constitute failure on 
the part of the insured to exercise ordinary care; (4) that one 
Louis Voss acted for plaintiffs in the capacity of watchman in 
attendance to watch the engine during all the time it was in op- 
eration on the forenoon of the day on which the fire occurred. 
On the verdict so returned, judgment was rendered in favor of 
the plaintiff Ida Siemers for $3,441.90 damages, with interest and 
costs, and in favor of the plaintiffs Fred and Edward F. Siemers 
for $1,406, together with interest and costs. From the judgment 
so entered, this appeal is taken. 


HouGENn & Brapy, for Appellant. 
Nasu & Nasu, for Respondents. 


BARNES, J. (after stating the facts as above). 

1, The appellant contends that the policy of insurance became 
void because the following clause found therein was violated by 
the insured: “All property must be insured in the names of all 
the owners, and the application must state the name of each 
owner or the policy will be void.” In this case the insured build- 
ings, being a part of the homestead, descended to the widow 
during widowhood. Section 2271, St. Whether it was a viola- 
tion of the terms of the insurance contract to insure the property 
in her name, rather than in the joint names of the widow and 
the remaindermen is a doubtful question in view of the follow- 
ing cases decided in this court: Johannes vs. Standard Fire 
Office, 70 Wis. 196, 35 N. W. 298, 5 Am. St. Rep. 159; Vankirk 
vs. Ins. Co., 79 Wis. 627, 48 N. W. 798; Carey vs. Ins. Co., 92 
Wis. 588, 66 N. W. 693; Schultz vs. Ins. Co., 94 Wis. 42, 68 
N. W. 414; Davis vs. Furniture Co., 102 Wis. 394, 78 N. W. 
596; Matthews vs. Ins. Co., 115 Wis. 272, 91 N. W. 675; Wolf 
vs. Ins. Co., 115 Wis. 402, 91 N. W. 1014; Evans vs. Ins. Co., 
130 Wis. 189, 109 N. W. 952, 9 L. R. A. (N. S.) 485, 118 Am. St. 
Rep. 1009. It is unnecessary to decide the point. 

The jury found that William Fenn, the secretary of the de- 
fendant company who wrote the policy in suit, knew at the 
time the policy was written that the children of the plaintiff Ida 
Siemers were the owners of the real estate insured, subject to 
the homestead and dower right of said plaintiff. Appellant’s 
counsel vigorously attack this finding as not being supported by 
the evidence. The evidence was sufficient to warrant the jury in 
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reaching the conclusion which it did reach. Mr. Fenn was a 
near neighbor of the insured for many years, and it would not 
be at all remarkable that he should know or be entirely satis- 
fied as to where the title to the property rested, and he testified 
that as a matter of fact he did not know when he wrote the 
policy. That such knowledge was an effeetual waiver of the 
requirement of the insurance company, as regards title to the 
insured real property, is established beyond cavil. Many of the 
cases so holding are cited in Metcalf vs. Ins. Co., 182 Wis. 67, 73, 
112 N. W. 22. Other cases to the same effect are McFetridge 
vs. Ins. Co., 90 Wis. 188, 62 N. W. 938; Goss vs. Ins. Co., 92 
Wis. 233, 65 N. W. 1086; Schultz vs. Ins. Co., 94 Wis. 42, 68 
N. W. 414; Trustees of St. Clara’s Academy vs. Ins. Co., 98 
Wis. 257, 73 N. W. 767. 

2. It is next urged that by placing and operating the engine 
at the time, in the manner, and for the purpose for which it was 
operated, the policy became void because the following provi- 
sion of the insurance contract was violated: “If * * * the 
risk should be increased by any means whatever within the con- 
trol of the assured, or be occupied in any way whatever so as to 
render the risk more hazardous than at the time of insuring, 
such insurance shall be void and of no effect.” The contention 
is that the foregoing clause in the insurance policy was violated 
in two respects: (1) By running the engine for a few minutes 
without the spark arrester; and (2) because of running the en- 
gine at ail for the purpose of cutting ensilage. The jury found 
that the risk was not increased because of running the engine 
without the spark arrester. There was very little evidence intro- 
duced on either side bearing on the question, and there is no 
evidence to show that the removal of the spark arrester was 
the proximate cause of the fire. This court would not be war- 
ranted in setting the finding aside. 

The second objection presents a much broader proposition 
and necessitates a construction of the policy. There was no di- 
rect evidence in the case as to what caused the fire. The infer- 
ence is strong that the steam engine was responsible for it. If 
so, if the engine had not been operated, the fire would not have 
occurred. Therefore, by operating the engine, the plaintiffs in- 
creased the fire hazard and they cannot recover. Such is the 
construction which the defendant now places on its contract, al- 
though it did not so construe it when it declined to pay the loss, 
and such is the construction which it asks the court to place 
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thereon. The provision is one commonly found in policies of 
insurance, and is in substance embodied in the standard fire in- 
surance policy adopted by the Legislature of Wisconsin. Sec- 
tion 1941—46, St. People insure against their own negligence as 
well as that of their neighbors, and against those untoward 
events which human foresight is unable to prevent. Farmers 
have little to apprehend in the way of fire hazard from neighbor- 
ing property. Their losses occur from accidental causes which 
cannot be avoided, and from acts of omission or commission 
on their part which might have been guarded against. It is 
safe to say that by far the larger proportion of losses occur from 
the causes last named /J/If a fire is started by reason of an addi- 
tional stove being set up after a policy is written, or by reason 
of the lighting of a match or the building of a mosquito smudge, 
or the use of a kerosene lantern around outbuildings, has the 
insured increased the risk by a means within his control and thus 
forfeited his right to recover? Owners of farm property hardly 
understand that by insuring their property they are debarring 
themselves of the right of carrying on their operations in the 
ordinary way. 

/ Fire hazard is a variable quantity. It changes constantly from 
day to day, and sometimes imperceptibly, from the operation of 
the laws of nature and from various circumstances beyond the 
control of the insured. Such influences must in general, unless 
unusual or extraordinary, be considered as a necessary part or 
incident of the risk which the insurer has undertaken to bear. 
It is not to be supposed that the insured has guaranteed that no 
improvements or changes shall be made anywhere in the vicin- 
ity of the insured property during the life of the insurance, but 
it is reasonable to exact an obligation from him that he shall not 
allow or permit a change to be made in the structure, nature, or 
habitual use of the insured property materially different from 
that which the insurer has agreed to undertake. Richards on 
Insurance (3d Ed.) p. 329. But trivial or temporary variations 
in the risk incident to the ordinary use of the insured property 
are presupposed by the contracting parties to be likely to occur. 
Kircher vs. Ins. Co., 74 Wis. 470, 43 N. W. 487,5 L. R. A. 779. 
Insurance must be presumed to be made with reference to the 
character of the property insured and to the owner’s use of it 
in the ordinary way, and for the purpose for which such prop- 
erty is ordinarily held and used, or to cover risks incident to such 


use. May on Insurance (4th Ed.) § 219, and cases cited. x 
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It is a matter of common knowledge that cutting fodder by 
hand, horse, steam, or gas engine power is a very customary 
operation on farms. We think that when the contract was made 
it was fairly within the contemplation of the parties that such 
work might be carried on, and that a steam engine might be em- 
ployed in doing such work unless its use was specifically for- 
bidden by the policy, and that the court committed no error in 
refusing to submit a question to the jury asking whether the 
risk had been increased by its use. The clause in question has 
reference to some permanent change in the character or condi- 
tion of the insured property, and not to a temporary change in 
the risk, which was a mere incident to the ordinary use of the 
property. 

We think the position of the appellant is not sound for an- 
other reason. The policy expressly provided that the company 
should not be liable for loss caused by the use of steam thresh- 
ing machines unless (1) a ladder was kept between the engine 
and the separator; (2) one barrel of water and two pails were 
kept betwen the engine and the barn ready for use; and (3) a 
watchman was always in attendance to watch the engine during 
its operation. The policy of insurance should be liberally con- 
strued in favor of the insured, particularly when a strict con- 
struction would work a forfeiture. Redman vs. Ins. Co., 47 
Wis. 89, 1 N. W. 393, 32 Am. Rep. 751; 19 Cyc. 656, 657, and 
cases cited. 

It is apparent that the hazard which the defendant sought to 
minimize was the use of steam engines around farm buildings. 
While the policy uses the words “steam threshing machines”, 
yet, taking the provision as a whole, we think it was its intent 
and meaning that steam threshing machine engines should not 
be employed in the ordinary operations carried on around farm 
buildings unless the required precautions were taken. This is 
a fair construction of the policy to the insured and the insurer. 
It seems to be acquiesced in, to some extent at least, by coun- 
sel for the appellant, as it is urged as one of the grounds of 
error that no recovery can be had because the required precau- 
tions were not taken. The converse of the proposition stated 
would be, not that the use of steam engines was forbidden for 
other purposes than threshing, but that as to other kinds of 
work which might be done by them the precautions stipulated 
for in the policy need not be adopted. 


» 


3. It is next claimed that the plaintiffs violated the following 
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clause in the insurance policy: “In case of fire * * * or ex- 
posure to loss or damage thereby, it shall be the duty of the in- 
sured to use their best endeavors for saving and preserving the 
property.” The contention is that by taking off the spark ar- 
rester, the plaintiffs did not comply with the foregoing require- 
ment. It is manifest that this provision defines the duty of the 
insured when the property covered by the policy is on fire, or 
when it is so menaced by fire in its vicinity that damage is likely 
to result. In such a case the policyholder is obligated to minim- 
ize his damages by using all reasonable efforts to prevent un- 
necessary loss. The insured did their full duty under this clause 
by saving all of the insured property that they could after they 
discovered the fire. 

4. It is further urged that the insured violated the conditions 
of the policy by failing to keep a watchman, a barrel of water, 
and pails and a ladder as provided thereby. The jury found on 
sufficient evidence that a watchman was employed as required 
by the policy. The evidence to show that a ladder, an abundance 
of water, and the prescribed number of pails were provided as 
required was convincing and was uncontradicted and as to such 
requirements the evidence presented no controversy, and no 


issue was raised for the jury to pass upon. 

5. It is also argued that the court erred in permitting the 
plaintiffs to introduce evidence that was not rebuttal after the 
defendant rested. In view of the fact that the evidence showed 
the condition of the title before plaintiffs rested their case in 


chief, it was incumbent on them to show a waiver of the for- 
feiture before resting rather than after the defendant rested. 
This they did not do. But it was entirely proper for the court to 
permit the evidence to be offered later. Courts are established 
for the purpose of getting at the rights of the parties who come 
before them with controversies, and such rights should not be 
defeated by technical rules. It is necessary that the trials be 
carried on in an orderly way. However, where counsel through 
some inadvertence, fail to prove some vital fact at the proper 
time, the client should not be turned out of court because of such 
failure if he in fact has a meritorious cause of action. 
Judgment affirmed. 





Fire. | Allemania Fire Ins Co. vs. Fordtran. 


COURT OF CIVIL APPEALS OF TEXAS. 


ALLEMANIA FIRE INS. CO. 
v8. 


FORDTRAN.* 


ACTIONS—SUFFICIENCY OF EVIDENCE. 

In an action on an insurance policy, evidence held to show that plaintiff 
had contracted no insurance upon the property except that repre- 
sented by the policy of defendant. 

[For other cases, see Insurance, Dec. Dig. § 665.] 


CONSTRUCTION OF POLICY—PROVISION AS TO OTHER IN- 
SURANCE. 

An insurance policy provided that, unless otherwise provided by agree- 
ment indorsed thereon, the policy should be void if insured then 
had, or should thereafter make or procure, any other contract of in- 
surance on the property covered in whole or in part by the policy. 
Held, that the rights of the parties under that provision become 
fixed at the time of the loss, and anything done by the insured after 
that time in violation of that provision will not impair the liability 
of the company. 


[For other cases, see Insurance, Dec. Dig. § 288.] 


Appeal from Harris County Court; A. E. Amerman, Judge. 

Action by W. B. Fordtran against Allemania Fire Insurance 
Company. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


Hunt, Myer & TownsEs, for Appellant. 
E. T. Cuew, for Appellee. 
JAMES, C. J. 

The action is one against appellant on a fire insurance policy 
in the sum of $200 on personal property, destroyed by fire on 
the night of December 2, 1907; the amount claimed being $200 
and interest. The court tried the case and gave judgment for 
Fordtran for $215.30 with interest from date of the judgment. 

The first assignment of error is that the judgment is wholly 
contrary to and unsupported by the great weight of the evi- 
dence. We find that it was sufficiently shown by the evidence 
that the policy sued on was taken out by Fordtran about a week 
before the fire to take the place of a policy expiring at noon 
December 1, 1907, issued by the Glens Falls Insurance Com- 
pany; that for several years he had carried insurance on this 
*% Decision rendered, May 18,1910. 1288S. W. Rep. 692. 





1148 Insurance Law Journal Vol. 39. [ Aug., 1910. 


property with the latter company. The agent of the latter com- 
pany testified: “We renewed that policy when it expired on 
December 1, 1907. This was not renewed with the actual con- 
sent of Mr. Fordtran. We extended it over. He had been an 
old customer of ours, and we generally delivered renewals a 
week or ten days before their expirations, that they could be 
accepted or rejected. This time, however, we had a very busy 
month, the Ist falling on Sunday, and we did not have time to 
deliver the policy a couple of days in advance. We had it all 
ready to deliver. * * * Prior to this time we had been in the 
habit of renewing policies and sending them to him. We did 
not have Fordtran’s permission to renew this policy. ” 
It is always customary to renew insurance policies unless other- 
wise notified. If they do not want to accept them, they do not 
have to do so.” 

It was provided in the policy sued on that, unless otherwise 
provided by agreement indorsed or added thereon, the policy 
should be void if the insured then had, or should thereafter make 
or procure, any other contract of insurance, whether valid or 
not, on the property covered in whole or in part by the policy. 


It appears that, although Fordtran had received no new policy 
from the Glens Falls Insurance Company, and had made no ar- 
rangement for one when the fire occurred, and had no policy 
or agreement for any at that time except the one sued on, it 
was testified to by the agent of the Glens Falls Insurance Com- 


“or 


pany as follows: “The first time I saw Fordtran about this 
policy was on the morning of December 2d. The day after the 
fire, he came to my office. I had not sent for him. When he 
walked in I was sitting at my desk. 1 knew what had hap- 
pened, and I believe I jokingly said, ‘You are up against it, old 
man, this time’, and then reached in the pigeonhole of my desk 
for the policy. When I reached for the policy, I said, ‘I have 
you protected’, and he said, “That looks good to me’, and 
thanked me for having him fixed up. * * * He said he would 
like to have the money as soon as possible, * * * and I told 
him to get up an itemized statement as soon as possible. He 
left the policy with me. I told him it would all have to go in 
at the same time. * * * He afterward got the statement, I 
think a few days later. * * * Fordtran afterward executed 
the proofs of loss. They were in the usual form. * * * The 
proofs of loss were handed in about ten days or two weeks after 
the fire. * * * Up to that time I had not heard anything 
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about the Allemania. policy.” After learning of this, witness 
testified: ‘I told him that I had recommended payment and he 
had gotten in a bad fix. He said he was ready to straighten out © 
any error he had made, that this was the first time he had ever 
had a loss, and that he was trying to get the money from the 
first one that would pay him. I asked him if he had acknowl- 
edged that proof, and if he did not know he was swearing to the 
fact that he had no other insurance. He said, no, that he didn’t 
read the proof over, that he signed it as it was and acknowledged 
it before a notary. I told him I did not know what would be 
the next step; I knew it placed him in a bad position for his 
insurance. * * * He said that it was his intention to do away 
with the policy with us, and that he had handed Miss Bradley 
(agent of the Allemania) our old policy, and she had written 
that insurance for him. * * * I told him it was a cinch he 
could not collect from the Glens Falls because he had admitted 
he did not intend to have it, and that if he wanted to cancel all 
claims against the Glens Falls he could do so. Afterward Max- 
well (adjuster) said it was all right. * * * He never took the 
Glens Falls policy out of my possesison, because I told him to 
leave it with me to keep with the papers. He confirmed by ac- 
tion in renewing the policy in the Glens Falls.” 

Fordtran testified, in substance, that, when he learned that the 
agent of the Glens Falls Company had written up a renewal 
policy, he went to his attorney and informed him that he had 
ordered a policy from Miss Bradley, and that Belk, the said 
agent, had rewritten the old one, and that his attorney advised 
him to collect from the first company that would pay, and that 
in undertaking to collect from the Glens Falls Company he 
acted under the advice of his counsel; that this was his first ex- 
perience in having property destroyed by fire; that he had no 
intention of collecting double insurance, and, when he saw he 
had made a mistake, he went to Belk for the purpose of putting 
himself right. 

It is shown by the above testimony that at the time of the fire 
Fordtran had contracted no insurance upon the property except 
that represented by the policy of the defendant. At the time of 
the loss, the rights of the parties under that policy became fixed, 
and, unless the clause invoked by defendant had been violated, 
defendant is liable. The court had the right, from the evidence 
before it, to find that no additional insurance on the property 
had been contracted when the loss occurred. What was done 
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afterward by Fordtran and abandoned could not have the effect 
of changing the above situation. 

It follows from the above that there was no concurrent insur- 
ance upon which to base partial liability; and it also follows 
therefrom that it is not necessary for appellee to invoke any 
principle of estoppel in order to preclude appellant from claim- 
ing release from liability because of Fordtran’s dealings with 
the Glens Falls Insurance Company. 

There is an assignment of error that, this being an action on 
a $200 policy, the County Court was without jurisdiction. The 
petition asked for interest and alleged damages at $300. The 
arbitrary allegation of $300 damages, with nothing in the peti- 
tion to support it, cannot have any effect in determining the ex- 
istence of jurisdiction. Foster vs. Roseberry, 98 Tex. 138, 81 
S. W. 521. The action was for the entire amount of the policy, 
viz., $200, and for interest. Jf the interest is not taken as in- 
volving damages, then the court was without jurisdiction. The 
decision in Schulz vs. T’essman, 92 Tex. 489, 49 S. W. 1031, set- 
tles this, in favor of construing the interest claimed here to be 
damages. If this had been what is known as a “valued policy”, 
it would be otherwise; but policies on personal property are not 
such under our statute. The contract, therefore, does not “as- 
certain the sum payable”; hence, as stated in the opinion in the 
last named case, “the statute does not give interest eo nomine 
for its breach but as part of the damages recoverable”. 

The judgment is affirmed. 





Home Ins. Co. vs. Rogers. 


COURT OF CIVIL APPEALS OF TEXAS. 


HOME INS. CO. 
vs. 


ROGERS.* 


ACTIONS—SUFFICIENCY OF EVIDENCE. 

In an action on fire insurance policies, evidence as to the defense of 
iraud on the part of insured in shipping away part of the insured 
goods before the fire held to sustain a verdict for plaintiff. 

{For other cases, see Insurance, Dec. Dig. § 665.] 

\CTIONS—INSTRUCTIONS. 

In an action on fire insurance policies there was evidence that after the 
fire insured presented to the agent of the insurance company in- 
ventories taken by him and books kept by him, which contained no 
mention of goods that had recently been shipped and that were a 
part of the stock insured, and insured testified that he stated to the 
agent that shipments had been made but gave no further informa- 
tion, and afterward, to another agent, he disclosed the character of 
the shipments, but this was done after he had discovered that the 
agent had information as to the shipments. Held, that the court 
should have submitted the issue of fraud on the part of insured in 
his dealings with the agent and adjusters of the company in regard 
to the loss, and it was not sufficient to submit the issue of fraud in 
the shipments of the goods. 


[For other cases, see Insurance, Dec. Dig. § 669.] 


FORFEITURE OF POLICY—KEEPING BOOKS—BREACH OF 
PROMISSORY WARRANTY. 


A policy of fire insurance required insured to keep books clearly pre- 
senting a complete record of business transacted, including ship- 
ments from the date of inventory, provided for in a previous sec- 
tion of the policy, and during the continuance of the policy, and 
that on failure to produce such books the policy should become void, 
and such failure should be a bar to recovery on the policy. Insured 
shipped goods from his stock amounting to $578, and no entry of 
such shipments was made in his books, but there was evidence that 
insured kept a list of the goods shipped. Act of March 27, 1903 
(Acts 28th Leg. c. 69) Sayles’s Ann. Civ. St. Supp. 1897-1904, art. 
3096aa, provides that any provision in any contract of insurance 
which provides that the answers or statements made in the applica- 
tion for such contract of insurance, if untrue, shall render the policy 
void, shall be of no effect, unless it be shown that the matter or 
thing misrepresented was material to the risk, or actually con- 
tributed to the contingency or event on which said policy became 
due and payable, and whether it was material and so contributed 
shall be a question of fact for the court or jury trying such case. 
Held, that the statute did not apply to the provision as to keeping 
books, and that a verdict should have been directed for defendant. 


{For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.] 


Error from District Court, Shelby County; James I. Perkins, 
Judge. 
"# Decision rendered, April 21,1910. 1288, W. Rep. 625. 
VoL. XXXIX.—74. 
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Action by O. C. Rogers against the Home Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. Re- 
versed and judgment rendered. 


Wo. THompson and Geo. S. Wricut, for Plaintiff in Error. 
Davis & Davis, for Defendant tn Error. 
REESE, J. 

This is a suit by O. C. Rogers against the Home Insurance 
Company to recover the amount due upon two fire insurance 
policies for $500 and $1,000, respectively, issued by defendant 
company upon the stock of goods of plaintiff which had been 
destroyed by fire during the life of the policies. Defendant 
pleaded general denial, and general and special demurrers, which 
need not be further referred to, and specially pleaded a violation 
of the usual iron safe provisions of the policy, and also that the 
policy had been avoided by the fraud of the insured before and 
after the fire, touching a matter relating to the insurance and the 
subject thereof, such fraud, as alleged, consisting in having 
fraudulently shipped out from his store, previous to the fire, a 
large portion of the insured stock without making any entry on 
his books to show such shipment, and in concealing such ship- 
ments after the fire for the fraudulent purpose of obtaining pay- 
ment for the goods so shipped under the policies. 


The case was tried with the assistance of a jury, resulting in a 
verdict and judgment for plaintiff, from which, its motion for a 
new trial having been refused, defendant appeals. 


The issuance of the policies and the destruction of the insured 
property by fire were established, and are not disputed by appel- 
lant. The fire occurred on the night of January 3, 1908. Each 
of the policies contained the following provisions and stipula- 
tions :— 

“This entire policy shall be void * * * in case of any fraud 
or false swearing by the assured touching any matter relating 
to this insurance or the subject thereof, whether before or after 
the fire.” 

“Iron Safe Clause. 
“Warranty to Keep Books and Inventories and to Produce Them 
in Case of Loss. 

“The following covenant and warranty is hereby made a part 
of this policy: (1) The assured will take a complete itemized 
inventory of stock on hand at least once in each calendar year, 
and unless such inventory has been taken within twelve calendar 
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months prior to the date of this policy, one shall be taken in de- 
tail within thirty days of issuance of this policy, or this policy 
shall be null and void from such date, and upon demand of the 


assured the unearned premium from such date shall be returned. 
(2) The assured will keep a set of books, which shall clearly and 


plainly present a complete record of business transacted, includ- 
ing all purchases, sales and shipments, both for cash and credit, 
from date of inventory as provided for in the first section of this 
clause, and during the continuance of this policy. (3) The as- 
sured will keep such books and inventory, and also the last pre- 
ceding inventory, if such has been taken, securely locked in a 
fireproof safe at night, and at all times when the building men- 
tioned in this policy is not actually open for business; or failing 
in this, the assured will keep such books and inventories in some 
place not exposed to a fire which would destroy the aforesaid 
building. 

“In the event of failure to produce such set of books and in- 
ventories for the inspection of this company, this policy shall be- 
come null and void, and such failure shall constitute a perpetual 
bar to any recovery thereon.” 

The undisputed evidence being, for the most part, the testi- 
mony of appellee, discloses the following facts: An inventory of 
the goods was taken January 12, 1907, and another November 
25, 1907, both of which were preserved and were presented by 
appellee to Long, agent of appellant, a few days after the fire, 
as a basis for adjustment of the loss. On December 27, 1907, 
appellee shipped out of the stock a lot of patent medicine, 
amounting to $88.48. The goods were shipped in the name of 
Stevens & Co., consigned to Stevens & Co., at Shreveport, both 
being fictitious persons. Appellee’s instructions’ were to the 
parties who hauled the goods to the railroad station that the 
goods be shipped in the name of C. L. Doggett & Co., also fic- 
titious persons. On the same day he shipped a lot of dry goods, 
amounting to $155.89, consigned by R. M. Sealy to R. M. Sealy 
at Shreveport, a fictitious person. On December 30th, appellee 
made another shipment of shoes, amounting to $130.55, con- 
signd by R. M. Sealy to R. M. Sealy, Shreveport. Several other 
shipments were made out of the stock after the last inventory 
had been taken, $27.50 to one party, $10 to another, and on De- 
cember 30, 1907, a lot of jewelry, amounting to $165.85. These 
latter shipments apear to have been of goods returned. The to- 
tal amount of these several shipments was $578.71 as given by 
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appellee. No entry was made of any of these shipments on the 
books of appellee. When appellee packed the goods he made a 
list of them but did not state prices. Inventories were made 
aiter the fire giving the prices. Appellee kept a set of books 
showing goods bought and sold but did not enter in any of the 
books the several lots of goods shipped out, referred to above. 
Appellee undertook to explain the shipment of the several lots 


of goods to Shreveport; that he owed a good deal of money, 


one party had sued him, and several were either threatening suit 
or pressing him for settlement, and he was apprehensive that he 
would be forced into bankruptcy; that his father-in-law was 
surety for him on one note and his brother-in-law upon another, 
and he took out the goods and shipped them as he did in order 
to be able to protect these claims if bankruptcy should overtake 
him. Without going farther into the evidence on this point, we 
think it was sufficient to present the issue as to whether there 
had been such fraud on the part of appellee before the fire re- 
lating to the contract of insurance and the subject thereof in the 
matter of the shipments of the goods, as to avoid the policy, and 
that the court would not have been justified in instructing a 
verdict for appellant on this issue. So in deference to the ver- 
dict we find that the evidence on this issue is sufficient to sustain 
the verdict. The first assignment of error, complaining of the 
refusal of a peremptory instruction to return a verdict for de- 
fendant on this issue, is overruled. 

The trial court instructed the jury as to the issue of fraud 
committed by appellee before the fire in the matter of the ship- 
ment of the goods, but in his charge did not submit the issue of 
fraud on the part of appellee in his dealings with the agent and 
adjusters of appellant, in regard to the loss. The court also re- 
fused a special charge requested by appellant submitting this is- 
sue. This was error. Evidence was introduced which tended to 
show that after the fire appellee presented to the agent of appel- 
lant the inventories taken by him and the books kept by him, 
which contained no mention of the goods shipped, and while ap- 
pellee testified that he stated to Long, the agent, that “ship- 
ments had been made”, he gave him no further or definite infor- 
mation as to this important matter at the time. Afterward, to 
another agent, he disclosed the character of these shipments, but 
this was only after he had discovered that the agent had infor- 
mation as to these shipments. Taking the entire testimony, the 
jury should have been allowed to say whether or not appellee 
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had attempted to deceive the agents oi appellant, and to col- 
lect, as part of his loss, the value of these goods which had been 
shipped. The second and third assignments of error raising this 
question must be sustained. 

Appellant requested the court to charge the jury to return a 
verdict for defendant on the ground that the undisputed evidence 
showed that the policy had been avoided by a failure to comply 
with the iron safe clause provision of the policy, which was re- 
fused, and this action of the court is the basis of the fourth as- 
signment of error. This provision of the policy required appel- 
lee “to keep a set of books which shall clearly and plainly 
present a complete record of business transacted, including all 
purchases, sales, and shipments, both for cash and credit, from 
the date of inventory provided for in the first section of this 
clause and during the continuance of this policy”, and provided 
that in the event of failure to produce such a set of books the 
policy should become null and void, and such failure should 
constitute a perpetual bar to recovery on the policy. As we have 
stated, all the evidence on this point came from the insured him- 
self and is not disputed. It is entirely clear therefrom that none 
of the shipments of goods out of the stock in December, 1907, af- 
ter the taking of the last inventory amounting to $578, has been 
entered in the books kept by appellee. These books were duly 
kept by appellee, ostensibly for that purpose. They were the 
books required to be kept by the terms of the iron safe clause. 
It is true that appellee claimed and testified that he kept a list 
of these goods when he boxed them up, but this is not what the 
terms of the policy required him to do, and with good reason. 
It may be that such lists, if they contained the value of the 
goods, and were well sworn to, would be just as good as the 
entry in the books, but that was not the contract. The insur- 
ance company was entirely justified in requiring some more re- 
liable and tangible evidence as to sales and shipments than would 
be afforded by items entered upon fugitive slips of paper, or 
small memorandum books kept in the pocket. The validity of 
these provisions in a policy of life insurance and the consequences 
of a failure to comply with them have often been declared by our 
courts, 

The trial court took the same view of the evidence that we 
have done, and instructed the jury, upon this issue, that they 
should return a verdict for defendant, unless they were satisfied 
from a preponderance of the evidence that the failure to make 
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such entries in the books @f the shipment and sales referred to 
was not material in ascertaining the amount and extent of the 
loss, but if they found that such failure was not material to the 
ascertainment of the true amount of the loss to find for plaintiff. 
unless the verdict should be for defendant on other issues. 

The trial court reached this conclusion by applying to the 
terms of the policy referred to the provisions of the act of March 
27, 1903 (chapter 69, Acts 28th Leg. Reg. Sess.), being article 
3096aa, Sayles’s Ann. Civ. St. Supp. 1897-1904, which are as fol- 
lows: “That any provision in any contract of insurance issued 
or contracted for in this state which provides that the answers 
or statements made in the application for such contract, or in the 
contract of insurance, if untrue or false, shall render the policy 
void, shall be of no effect, etc., unless it be shown that the matter 
or thing misrepresented was material to the risk or actually con- 
tributed to the contingency or event on which said policy became 
due and payable; and whether it was material and so con- 
tributed in any case, shall be a question of fact to be determined 
by the court or the jury trying such case.” 

The application of this act to the obligations imposed by the 
policy upon the insured to do or to refrain from doing certain 
things called “promissory warranties” was discussed and decided 
by this court in the case of Gross vs. Colonial Ass’n Co., 121 S. 
W. 517. The policy was contested in that case on the ground 
that there had been a violation of the obligation as to concur- 
rent insurance. This court held that the provisions of the stat- 
ute referred to were not intended to apply to such obligations, 
which were not misrepresentations or false statements, but 
promissory warranties, 

In the case of Scottish Union Ins. Co. vs. Weeks Drug Co., 
118 S. W. 1086, the question of the application of this statute 
to the provisions of a fire policy identical with those of the pres- 
ent policies, with regard to keeping proper books, was before 
the court. In that case, as in this, it was undertaken to substi- 
tute other evidence, much more satisfactory than in the present 
case, to show the cash sales omitted from the books. The Court 
of Civil Appeals of the Fourth District held that the statute did 
not apply, distinguishing the case of Ins. Co. vs. Whitaker, Su- 
preme Court of Tennessee (112 Tenn. 151, 79 S. W. 119, 64 L. 
R. A. 451, 105 Am. St. Rep. 916), relied upon by appellee. The 
judgment of the trial court was reversed and judgment rendered 
for appellant. We quote from the opinion in the Weeks Drug 
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Company Case: “It is contended by appellee: That an inven- 
tory of the goods on hand, which was taken and completed on 
January 1, 1908, two or three days before the fire, and testified 
to as complete and true, rendered such cash account unneces- 
sary and immaterial in arriving at the amount of the loss; also 
that the provisions of the act of 1908 (article 3096aa, Sayles’s 
Ann. Civ. St. Supp. 1897-1904) made the keeping of such items 
of the cash acount not material to the risk in view of the said 
subsequent inventory. 

“The first of these positions cannot be sustained. The in- 
ventory was not, in any sense, a substitute for what was stipu- 
lated should be evidenced by the books. The second is also un- 
tenable. The peculiar wording of the statute makes it apply 
only to the truth or falsity of answers or statements in the appli- 
cation or contract, and not what was agreed in the contract to 
be performed. The case of Ins. Co. vs. Whitaker, 112 Tenn. 
151, 79 S. W. 121, 64 L. R. A. 451, 105 Am. St. Rep. 916, did 
not involve a statute worded as this one. The contract was 
clearly violated by the failure to record the cash sales in the 
books for the period named, and the consequence of this breach 
is written in the contract itself, as shown in clause 3, which plain- 
tiff must abide by, having agreed to it, unless appellant has 
waived or is estopped from insisting upon the requirement, 
which is a matter that will be discussed iurther on.” 

Writ of error was refused by the Supreme Court, which we 
are bound to regard as an approval by that court of the doctrine 
announced in that case and in the case of Gross vs. Ins. Co., 
supra, decided by this court. Orient Ins. Co. vs. Darrel-Kelly 
Mer. Co., 126 SS. W. 616; Beville vs. Merchants’ Ins. Co., 46 
S. W. 914. It is proper to add that the present case was tried 
before either of the above cases was decided. 

Upon this issue the trial court should have directed the jury 
to return a verdict for the defendant. 


It is not necessary to discuss or decide other assignments of 
error. It follows from what we have said that the fifth and sixth 


assignments of error are well taken. The evidence appears to 
have been fully developed. The case of appellant upon the con- 
tested issue referred to rested upon the testimony of appellee 
himself. The trial court should have instructed the jury, as re- 
quested, to return a verdict for defendant. 
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The judgment is reversed, and judgment here rendered for 
appellant. 
Reversed, and rendered. 


SUPREME COURT OF OHIO. 


OHIO FARMERS’ INS. CO. 
v8. 


TITUS.* 


FIRE INSURANCE—WAIVER OF CONDITION IN POLICY. 

An insurance company cannot be deemed to have waived a condition in 
a policy of fire insurance, rendering it void “if the subject of insur- 
ance, or any part thereof, or the real estate, or any part thereof, 
described in the application as that on which any building insured 
herein is situated, now is or shall hereafter be incumbered by mort- 
gage or otherwise”, unless by agreement indorsed thereon or added 
thereto, simply because its agent had notice or knowledge of the 
existence of a mortgage incumbrance and received premiums, when 
an agreement as to such mortgage was not indorsed on the policy, 
and where such policy also provided that “no officer, agent, or ad- 
juster, or other representative, shall have power to waive or alter 
any of the provisions or conditions of this policy, except such as 
by the terms of this policy are made subject of an agreement in- 
dorsed hereon or added hereto, and as to such provisions or condi- 
tions, such waiver or alteration, ii any, shall only be valid when 
actually indorsed hereon or added hereto by such officer, agent, or 
adjuster; nor shall any permission or privilege affecting this insur- 
ance exist or be claimed by the insured, unless so written, indorsed, 
or attached” 

[For other cases, see Insurance, Cent. Dig. $§ 1028-1031; Dec. Dig. § 
380. | 


FIRE INSURANCE—POLICY—-CONDITION PRECEDENT—AC- 
TION ON POLICY—PLEADING. 

The provisions of a policy of insurance that impose a duty on the in- 
sured, in the event of disagreeement as to the amount of loss, to 
procure an award or ascertainment of the loss by appraisers, do not 
constitute a condition precedent, unless there is a disagreement as 
to the mount of the loss; and when, in a suit to recover under a 
policy, the insured avers that there was no disagreement as to the 
amount of the loss, and further avers that he has performed all the 
conditions on his part to be performed, such provisions are not put 
in issue by a general denial, but to make them an issue, and to place 
upon the insured the burden of proving a waiver of them, they 
should be pleaded by the insurer. 

[For other cases, see Insurance, Cent. Dig. §§ 1520-1528; Dec. Dig. §§ 
612, 645.] 


*% Decision rendered, April 12,1910. 92N. E. Rep. 82. Syllabus by the Court. 
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Error to the Circuit Court, Clark County. 

Action by one Titus against the Ohio Farmers’ Insurance 
Company. Judgment for plaintiff, and defendant brings error. 
Modified. 


LEE EvLiorr and CHASE STEWART, for Plaintiff in Error 
STAFFORD & ARTHUR, for Defendant in Error. 


PER CURIAM. 

Titus sued the insurance company to recover for an alleged 
loss by fire. The petition set forth three causes of action: The 
first to recover $800 for loss of the barn on a policy for $600, 
to which an addition of $200 was subsequently made; the sec- 
ond to recover $1,378 for loss of contents on a policy insuring 
the contents of the barn to the amount of $2,400; the third 
averred that the defendant had adjusted the amount of the loss, 
and had agreed to pay $2,178 in settlement. The barn and con- 
tents were alleged to have been totally destroyed by a fire on 
July 11, 1905. 

For answer, the defendant admitted the issuing of the policies 
and denied generally the other allegations of the petition. For 
a second defense, it averred that, by the terms of the policy of 
insurance issued on the barn, the entire policy, unless otherwise 
provided by agreement indorsed thereon or added thereto, was 
void, if the subject of insurance, or any part thereof, or the real 
estate, or any part thereof, was or should thereafter be incum- 
bered by mortgage or otherwise. That it was further provided 
and agreed by the terms of the policy, between the insured and 


the company, that no officer, agent, or adjuster, or other repre- 
sentative, should have power to waive or alter any of the pro- 


visions or conditions of the policy, except such as by the terms 
of the policy were made the subject of agreement indorsed there- 
on or added thereto, and as to such provision or conditions such 
waiver or alteration, if any, should only be valid when actually 
indorsed thereon or added thereto by such officer, agent, or ad- 
juster; “nor shall any permsision or privilege affecting this in- 
surance exist or be claimed by the insured, unless so written, 
indorsed, or attached.” It then averred that after the issuance 
of said policy, and before the time of the fire, the real estate on 
which the barn was situated was incumbered by a mortgage in 
the sum of $4,000, without any agreement therefor being in- 
dorsed on or added to the policy ‘of insurance, in violation of the 
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terms and conditions of the policy, and that thereby by its terms 
the policy became and was, at the time of the loss by fire, wholly 
void and of no effect. Subsequently, by amendment, it averred 
that it was further provided and agreed by the terms of the 
policy on the building that the entire policy should be void if the 
premium, or any note given therefor, should have been due and 
unpaid for thirty days at the time of the loss, and averred that 
the premium for the additional insurance had never been paid, 
whereby the policy became null and void. 

The plaintiff replied, admitting the incumbrance for $4,000 
and that it was made without any agreement therefor being in- 
corsed on the policy, but averred that on or about the date of 
the execution of the mortgage he had notified the company of 
the execution of the mortgage, the date thereof, to whom ex- 
ecuted, and the amount thereof, and that the company then con- 
sented to the incumbrance and waived the condition of the 
policy pleaded in the answer, and averred that the company 
thereafter received additional premiums, and neglected to in- 
dorse the agreement to waive the provisions as to incumbrance 
on the policy, although opportunity had been given it to do so. 
The plaintiff also denied that it had not paid the premium. 

During the trial the plaintiff was given leave to amend, at 
bar, the second cause of action to conform to the proof, by add- 
ing the following averment: “Plaintiff further says that the 
loss of said personal property insured by said policy was total, 
and an appraisment of same was impossible, and well known by 
said defendant to be so; that said defendant company never 
disputed the amount or value thereof, but that said amount and 
value of said loss was ascertained and determined by said de- 
fendant; and, iurther, that there has been no disagreement as 
to the amount of said loss between said plaintiff and defendant.” 
The amended answer was withdrawn and refiled. At the close 
of plaintiff's evidence, the defendant moved the court to direct 
the jury to return a verdict for the defendant on the first cause 
of action, and at the close of all the evidence requested the 
court in its charge to so instruct the jury. The court overruled 
the motion and refused the request, and on request of plaintiff 
gave the jury, before argument, the following instruction, to 
which the defendant excepted: “If you find from the evidence 
that Wallace & Corry were the general agents for the defendant 
in this county, and that said plaintiff notified said Wallace & 


Corry of the increase of his mortgage from $2,500 to $4,000 








Fire. ] Ohio Farmers’ Ins. Co. vs. Titus. 1161 


prior to the loss, and subsequent thereto and prior to any loss 
the said defendant, with the knowledge of the existence of said 
mortgage, granted additional insurance on said barn, then I 
charge you that the granting of such additional insurance was a 
waiver on the part of said defendant of that condition in said 
policy requiring the consent of the company to incumbrances 
on the property insured, subsequent to the issuance of the 
policy, to be indorsed on said policy in writing.” The court in 
the general charge instructed the jury as follows, to which the 
defendant excepted :— 

“If, therefore, you find from the testimony that at the time 
of the execution of the $4,000 mortgage that the plaintiff went 
to Wallace & Corry and advised them of the execution of a new 
mortgage for $4,000, and the cancellation of the old one for 
$2,500, and that Wallace & Corry advised the plaintiff that it 
would be all right to so execute the new mortgage for $4,000 
and cancel the old one for $2,500, and if you further find from 
the evidence that Wallace & Corry were the general agents of 
the defendant in this coynty in the procuring of insurance, and 
had general authority to represent the defendant in the transac- 


tion of its business in this county as an insurance company, such 
as by the filling out and issuing of policies, the making of con- 
tracts of insurance, and the collection and handling of the 


moneys of the defendant, and the adjustment and payment of 
certain losses of the defendant, then these facts may be consid- 
ered by you for the purpose of enabling you to determine 
whether or not Wallace & Corry had authority on behalf of the 
defendant to waive the provision of the said contract of insur- 
ance, in regard to the manner by which the agreement and con- 
sent of the defendant to the said incumbrance of $4,000 might 
be secured. 

“If you find from the evidence that the defendant company, 
prior to the said loss, knew of the execution of this new mort- 
gage for $4,000, and the cancellation of the old mortgage for 

2,500, and with such knowledge acquiesced therein and recog- 
nized the validity of the said policy of insurance under such 
changed conditions, such as by accepting payment of premiums 
thereafter from the plaintiff, or by paying losses thereunder to 
the plaintiff on said policy, then the defendants would be con- 
sidered as having consented to such change in the incumbrance 
on said property, and would be considered as having waived a 
strict compliance with the provisions of the policy as to the man- 
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ner in which its consent or agreement to such new incumbrance 
should be secured. 

“The burden of showing the authority of Wallace & Corry to 
waive a strict compliance with the provisions of the policy in 
question is upon the plaintiff.” 

The jury found for the plaintiff for $2,138.75, the plaintiff re- 
mitted $5, and judgment was entered for $2,133.75, and on error 
in the Circuit Court the judgment was affirmed. The plaintiff in 
error contends that the court erred in not directing a verdict for 
the defendant on the first cause of action; that the plaintiff's 
evidence tended to prove a disagreement as to the amount of 
the loss, and no appraisement or demand and refusal, and that, 
therefore, the second cause of action falls within the rule in 
Graham et al. vs. German-American Ins. Co., 75 Ohio St. 374, 
79 N. E. 930, 15 L. R. A. (N. S.) 1055. 

The contract of insurance stipulated that the policy, unless 
otherwise provided by agreement indorsed thereon, should be 
void if the real estate, or any part thereof, described in the ap- 
plication, should thereafter be incumbered by mortgage or 
otherwise; and further: ‘And no officer, agent, or adjuster, or 
other representative, shall have power to waive or alter any of 
the provisions or conditions of this policy, except such as by the 
terms of this policy are made the subject of agreement indorsed 
hereon or added hereto, and as to such provisions or conditions 
such waiver or alteration, if any, shall only be valid when actu- 
ally indorsed hereon or added hereto by such officer or agent, 










































































or adjuster; nor shall any permission or privilege affecting this 
insurance exist or be claimed by the insured, unless so written, 
indorsed, or attached.” The insured had the policy in his pos- 
session and is presumed to know its provisions. These provi- 




















sions are valid. They are usually found in such contracts, and 








are considered necessary for the protection of the company. 
They cannot be waived by the agent, excepting in the manner 
stipulated in the policy, and would afford very little protection 
to the company if they could be. Union Central Life Ins. Co. 
vs. Hook, 62 Ohio St. 256, 56 N. E. 906; Eureka Fire & Marine 
Ins. Co. et al. vs. Baldwin, 62 Ohio St. 868, 57 N. E. 57; Northern 
Assur. Co. of London vs. Grandview Building Ass’n, 183 U. 5. 
308, 22 Sup. Ct 133, 46 L. Ed. 213. To avoid them it must be 
shown that the company waived them, or is estopped to enforce 
them; and this cannot be done by proof of acts or representa- 
tions of the agent, not brought to the knowledge of the com- 
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pany. There is no evidence in the record even tending to prove 
that the company knew of the additional incumbrance. The 
most that can be claimed for the evidence is, that it tended to 
prove knowledge on the part of the agents who issued the 
policy, and that these agents were general agents for the county. 
But it is not contended that these agents had any authority to 
make contracts not containing the provisions already referred 
to, and the fact, if such was the fact, that they were general 
agents for th county, did not affect the question. There was no 
evidence tending to prove that the company accepted premiums 
with knowledge of the additional incumbrance, and nothing to 
estop the company as to any matter in issue. 

In Graham et al. vs. German-American Ins. Co., 75 Ohio St. 
374, 79 N. E. 930, 15 L. R. A. (N. S.) 1055, it is held that a 
provision similar to the one in this case as to appraisment is a 
condition precedent when there is a disagreement as to the 
amount of the loss, and that, when there is a disagreement as to 
the amount of the loss, an appraisal is required by the terms of 
the contract, and in a suit on the policy the burden is on the in- 
sured to show performance. In the instant case the evidence 
tended to show that the company withheld the payment of the 
loss because of the receipt of an anonymous letter stating that 
the insured did not have any personal property in the barn and 
that he had set fire to the barn, and counsel for the company 
contend that this shows that the amount of the loss was in dis- 
pute. The plaintiff not only averred that there was no disagree- 
ment as to the amount of loss, but also the performance of all 
the conditions on his part to be performed. Section 5091, Rev. 
St. provides that: “In pleading the performance of conditions 
precedent in a contract, it shall be sufficient to state that the 
party duly performed all the conditions on his part; and if such 
allegation be controverted, the party pleading must establish, 
on the trial, the facts showing such performance.” The provi- 
sion as to appraisement is a condition precedent only when there 
has been a disagreement as to the amount of the loss, and in 
view of the statute, and the averments of the petition that there 
was no disagreement as to the amount of the loss, and that the 
plaintiff had performed all the conditions on his part to be per- 
formed, the defendant, in order to raise the issue and put the 
plaintiff to his proof as to performance of this condition, should 
have denied performance of all the conditions, and should have 
pleaded specifically this provision of the policy. 
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The making of the additional incumbrance and the failure to 
indorse being admitted, and there being no evidence tending 
to prove waiver by the company, the trial court should have 
directed a verdict for the company as to the first cause of action, 
and the judgment will be modified by deducting the amount of 
the loss of the building. . 

Judgment modified. 

Summers, C. J., and Crew, Spear, Davis, Shauck, and Price, 
Jj., concur. 



























SUPREME JUDICIAL COURT OF MASSACHUSETTS. 
SUFFOLK. 
ATWOOD 


CALEDONIAN-AMERICAN INS. CO. 
oF NEW YORK.* 





FIRE POLICY—-CONDITIONS—ESTOPPEL TO ASSSERT. 

It being the duty of insured to see that the condition of a fire policy 
that alterations on the premises containing the insured property 
shall not be made without the written consent of the insurer in- 
dorsed on the policy is complied with, the insurer is not estopped 
to assert the condition as a defense because, after insured returned 
the policy to the insurer’s agents to be rewritten, she wrote them 
that she intended to make certain alterations in the premises, asking 
them, if such notice was not sufficient, to let her know at once, and 
they made no reply. 


[For other cases, see Insurance, Cent. Dig. § 1035; Dec. Dig. § 388.] 


Exceptions from Superior Court, Suffolk County; John C. 
Crosby Judge. 

Action by Jennie L. Atwood against the Caledonian-Ameri- 
can Insurance Company of New York. Verdict was directed for 
defendant, and _ plaintiff ‘brings exceptions. Exceptions over- 
ruled. 






J. MERRILL Browne, for Plaintiff. 
F. W. Brown and W. L. Came, for Defendant 





HAMMOND, J. 
One of the express conditions of the policy was that no ex- 
traordinary alterations, additions and repairs should be made 





~% Decision rendered, May 19,1910. 92 N. KE. Rep. 32. 
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in and upon the premises containing the property insured ‘“with- 
out the consent of this company indorsed on this policy”; and 
one of the grounds of the defense is that before the loss this 
condition had been violated and the policy thereby avoided. It 
is not disputed by the plaintiff that such changes were made 
without such indorsement; and the defense, if now open to the 
defendant, would seem to be complete. But the plaintiff ‘says 
that by reason of the conduct of the defendant and its agents 
this defense is not now open to the defendant; that while there 
is no evidence of waiver of this condition still the defendant is 
estopped to set up this defense. The only question upon this 
branch of the case is whether under the facts found by the 
auditor the plaintiff's claim of estoppel is tenable. 

The facts bearing upon this question may be summarized as 
follows: The policy, being for the term of five vears, was dated 
April 17, 1904, and was delivered about that time by William E. 
Davenport & Son, the local agents of the defendant, to the hus- 
band, and by him to the plaintiff. The premium was paid by 
Davenport & Son to the defendant in May, 1904, and was 
charged by them in their personal accounts to the plaintiff's 
husband. ‘The plaintiff kept the policy until July 24, 1905, when 
with her consent it was sent by her husband to the agents to be 
rewritten and with the expectation on her part that when re- 
written it would be immediately returned to her at her residence. 
In what way it was to be rewritten was in dispute. It never was 
in fact rewritten and never was returned to the plaintiff. Her 
husband demanded the policy for the plaintiff, but the agents 
refused to return it claiming that the plantiff’s husband owed 
them the premium. The agents left the policy with an attorney 
at law to collect the premium and other alleged indebtedness 
from the plaintiff’s husband to the agents, “which said agents 
claimed was due them, but which indebtedness was denied by 
the plaintiff’s husband.” No collection ever was made, and in 
May, 1906, the policy was returned by the attorney to the agents 
“some time prior to the fire’, and at the date of the fire it was 
in their possession. “It was delivered within one week there- 
after to the attorney of the defendant company, in whose pos- 
session it remained until after it was exhibited to” the auditor 
at the first hearing before him. On March 28, 1907, a written 
demand for the policy was made upon the defendant by the 
plaintiff's attorneys, in which demand the correct number of the 
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policy was given, but it was described as issued to the plaintiff’s 
husband. 

The auditor finds that in April, 1906, the plaintiff's husband 
sent to the agents a letter reading substantially as follows :— 

“Gentlemen: My wife intends to build an extension on the 
house 73 Clark Street, Everett, Mass., and as the insurance on 
both the house and the furniture (1 don’t know whether I put 
furniture or not) were placed through you, this is to notify you 
of same, and if this notice is not satisfactory, kindly let me hear 
from you at once, and oblige, 

“Yours truly, H. G. Atwood.” 

As to this letter the auditor’s report proceeds as follows :— 

“From the relationship, and the mutual interest of the 
parties, husband and wife, the auditor finds that the plaintiff 
knew and approved of the sending of this letter, and that as no 
answer was received to the letter, she believed that she might 
make alterations and extraordinary repairs without affecting 
the insurance. The letter was posted in Boston, where the office 
of the agents is situated, and from the presumption and the cir- 
cumstances, the auditor finds that the letter came to the office 
of the agents. No answer was made to it, and no indorsement 
in writing of a mechanic’s permit was made on the policy. At 
the time the lettter was written, the policy was in the hands 
of the lawyer, Spaulding, but it was within the control of said 
agents. During the summer and. fall of 1906, the plaintiff made 
extensive alterations and extraordinary repairs on her house 
containing the insured property, without any written or other 
permit from the defendant or its agents.” 

During the fall of 1906 the plaintiff made the alterations and 
repairs relied on by the defendant as a breach of the condition 
in question “without any written or other permit from the de- 
fendant or its agents”. The agents “had a written commission 
from defendant giving them the ordinary authority of local in- 


surance agents for foreign companies, to write policies of insur- 
ance subject to the rules and regulations of the company. This 
authority included making indorsements of mechanics’ permits, 


so called, authorizing the alterations and extraordinary repairs 
upon insured property, or buildings containing such property. 
Such permits could be granted for three months without extra 
charge, and extended beyond said time for an extra charge of 
five cents on $100 insurance per month”, 

More briefly stated the facts found by the auditor are that 
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ihe policy, about the time of its date, was delivered to the 
laintiff, by whom it was kept for about fourteen months, when, 
for the purpose of being rewritten, it was returned to the agents 
and was kept by them until after the fire, although at some 
tinte before the fire the plaintiff had demanded it. At what par- 
ticular time the demand was made does not appear. The plain- 
tiff bases her contention as to estoppel largely upon the fact 
that the defendant’s agents kept the policy and did not answer 
her husband’s letter. 

When and under what circumstances an insurer is estopped 
to rely upon a breach of condition of the contract as a defense 
is a question upon which there is much confusion among the 
authorities, and it would serve no useful purpose to discuss them 
at length. It is sufficient to say that our attention has been 
called to no case, nor are we aware of any, where the principle 
has been applied to circumstances similar to those appearing in 
this case. It is argued by the defendant that the letter in ques- 
tion never reached the defendant’s agents. But upon the facts 
found by the auditor we think that that was a question for the 
jury. 

The letter, however, was exceedingly vague and indefinite. It 
not only failed to describe the policy correctly, but even described 
it incorrectly. As a matter of fact the furniture only was in- 
sured. It gave no definite information of the extent of the pro- 
posed additions or changes, nor of the time when the work was 
to begin, nor any estimate of the time required for its perform- 
ance. The policy had been in the hands of the plaintiff, and the 
agents had the right to assume that the plaintiff knew its terms. 
Indeed had the policy still remained in the hands of the plaintiff 
she would have been held to know its terms. Parker vs. Middle- 
sex Mutual Assur. Co., 179 Mass. 528, 61 N. E. 215. Nor do 
we think that the fact that the agents had wrongfully held on 
to the policy excused her from ascertaining what its contents 
were. It does not appear that she could not have obtained a 
copy, nor indeed does it appear that she ever intimated to the 
agents that she did not know the contents or that she desired 
the policy in order to ascertain what should be done for her 
security in case of repairs. It is to be noted, also, that the plain- 
tiff had reason to suppose that there was some question as to the 
binding force of the policy. 


The only power the agents had in the matter was to grant 


permits and to indorse upon the policy the consent of the com- 
VoL. XXXIX.—75. 
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pany. It was not only the duty of the insured to get a permit, 
but to see that the consent of the defendant to the changes pro- 
posed was indorsed upon the policy. The rule that it should be 
so indorsed was a reasonable rule, and the plaintiff had con- 
sented to it. Kyte vs. Commercial Union Assur. Co., 144/ Mass. 
43, 10 N. E. 518. When the agents received the letter (if indeed 
they received it at all) they had the right to assume that the 
plaintiff knew the condition of the policy. It was the duty of 
the plaintiff to see that the condition was complied with. Even 
the verbal consent of the agents would not have been sufficient. 

In Worcester Bank vs. Hartford Fire Ins. Co., 11 Cush. 265, 
59 Am. Dec. 145, the policy provided that if the assured, after 
the issuance of the policy should procure additional insurance 
upon the same property and should not with all reasonable dili- 
gence give notice thereof to the insurer and have the same in- 
dorsed upon the policy or otherwise acknowledged by the in- 
surer in writing, the policy should cease and be of no further 
effect. The assured procured several other policies and showed 
them to the defendant’s agent, who failed to make the proper 
entry in writing although he took them for that purpose and 
although he gave the assured to understand that he had made 
it. It was held that the condition had not been complied with 
and the policy was avoided. That case was stronger for the 
plaintiff than this. 


We are of opinion that under the circumstances of this case 
as found by the auditor the defendant is not estopped from set- 
ting up the violation of the condition in defense, and that the 
policy was thereby avoided. It becomes unnecessary to con- 
sider the other grounds of defense. The verdict for the defend- 
ant was rightly ordered. For authorities bearing upon the gen- 
eral question, see, among others, Putnam Tool Co. vs. Fitch- 
burg Fire Ins. Co., 145 Mass. 269, 13 N. E. 902; Porter vs. 
United States Life Ins. Co., 160 Mass. 183, 35 N. E. 678; Parker 
vs. Rochester German Ins. Co., 162 Mass. 479, 39 N. E. 179; 
Hill vs. Commercial Union Assur. Co. 164 Mass. 406, 41 N. FE. 
657 ; Paul vs. Fidelity & Casualty Co., 186 Mass. 413, 71 N. E. 
801, 104 Am. St. Rep. 594; Northern Assur. Co. vs. Building 
Ass’n, 183 U. S. 308, 22 Sup. Ct. 183, 46 L. Ed. 218; Cleaver 
vs. Traders’ Ins. Co., 65 Mich. 527, 32 N. W. 660, 8 Am. St. 
Rep. 908; Id., 71 Mich. 414, 39 N. W. 571, 15 Am. St. Rep. 275; 
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Henschel vs. Oregon Fire Ins. Co., 4 Wash. 476, 30 Pac. 735, 31 
Pac. 332, 765; Pelkington vs. Fire Ins. Co., 55 Mo, 172. 


Exceptions overruled. 


SUPERIOR COURT OF DELAWARE. 


KENT. 


EMORY 
vs. 
GLENS FALLS INS. Co.* 


FIRE INSURANCE—CONDITIONS OF RECOVERY—COMPLI- 
ANCE WITH POLICY—NECESSITY. 

Provisions in a fire policy requiring immediate notice of loss, formal 
proofs thereof within sixty days, and commencement of suit on the 
policy within twelve months after the fire are binding on insured, and 
to recover thereon it must be shown they were complied with, un- 
less it is shown compliance therewith was either expressly or im- 
pliedly waived or excused by the company or its duly authorized 
agents. 

[For other cases, see Insurance, Cent. Dig. §§ 1328-1336, 1545; Dec. Dig. 
§§ 539, 622. ] 


FIRE INSURANCE—CONDITION OF POLICY —PROOFS OF 
LOSS—WAIVER BY AGENT. 

A condition of a fire insurance policy requiring proofs of loss within a 
certain time may be waived by acts and declarations of an authorized 
adjuster, though the policy requires waiver to be in writing. 

[For other cases, see Insurance, Cent. Dig. §§ 1374-1377; Dec. Dig. § 
556. | 


Action by Clarence H. Emory against the Glens Falls Insur- 
ance Company. Verdict for plaintiff. 


Argued before Spruance and Boyce, JJ. 


This is an action brought by Clarence H. Emory, the plaintiff, 
against the Glens Falls Insurance Company, the defendant, 
upon a fire insurance policy issued by the defendant company 
to the plaintiff. 


A. D. MARSHALL and J. HALL ANDERSON, for Plaintiff. 
James H. Hucues, for Defendant. : 


% Decision rendered, April 16, 1908. 76 Atl. Rep. 230. 
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Boyce, J. (charging the jury). 

The policy insured the plaintiff for one year from the date 
thereof—March 19, A. D. 1906—against loss or damage by fire 
to the property described therein to an amount not exceeding 
$750; that is to say, $800 on the frame, two-story, shingle root, 
building then occupied by the plaintiff as a wheelwright and 
blacksmith shop, and $450 on tools, apparatus and machinery, 
stock and materials, used in the business of the plaintiff while 
contained in said building or shop, near Milford, in this county. 

It is conceded that the building and property covered by the 
policy were destroyed by fire on the night of August 11, A. D. 
1906. The plaintiff claims that the value of the building was 
about $500, and that of the other property was $521.88. The 
plaintiff seeks to recover in this action the sum of $750, the 
amount for which the said building and property were insured, 
with interest from December 9, A. D. 1906, said to be $60.78, 
aggregating the sum of $810.78. 

By agreement of counsel, filed in this case, the defendant 
admits as proved all facts and things necessary to be proved 
by the plantiff to enable him to a recovery (including the policy 
of insurance, which is the basis of this suit), except (1) that 
proofs of loss were rendered within the time required by the 
terms of the policy; (2) that proofs of loss rendered were suff- 
cient in form or substance; (3) that the rendering of proofs of 
loss was in any wise waived or excused; (4) that the time for 
rendering proofs of loss was in any way extended; (5) the re- 
quirements or conditions of the policy of insurance to the effect 
that the loss should not be payable until sixty days after satis- 
factory proofs of loss had been received by the company; (6) 
the requirements and conditions of the policy of insurance to 
the effect that no suit or action on this policy should be sustain- 
able in any court of law or equity until a full compliance by the 
insured with all the foregoing requirements, nor unless com- 
menced within twelve months next after the fire. 

The defendant company relies upon the following clauses con- 
tained in the policy to defeat a recovery in this action :— 


“Ii fire occur the insured shall give immediate notice of any 
loss thereby in writing to this company, protect the property 
from further damage, forthwith separate the damaged and un- 
damaged personal property, put it in the best possible order, 
make a complete inventory of the same, stating the quantity 
and cost of each article and the amount claimed thereon, and 
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within sixty days ,after the fire, unless such time is extended in 
writing by this company, shall render a statement to this com- 
pany, signed and sworn to by said insured, stating the knowl- 
edge and belief of the insured as to the time and origin of the 
fire, the interest of the insured and of all others in the property, 
the cash value of each item thereof and the amount of loss 
thereon, and all incumbrances thereon, all other insurance, 
whether valid or not, covering any of said property, and a copy 
of all the descriptions and schedules in all policies and any 
changes in the title, use, occupation, location, possession or 
exposures of said property since the issuing of this policy, by 
whom and for what purpose any building herein described and 
the several parts thereof were occupied at the time of the fire, 
and shall furnish the required verified plans and specifications of 
any building, fixtures or machinery destroyed or damaged, and 
shall also, if required, furnish a certificate of the magistrate or 
notary public (not interested in the claim as a creditor or other- 
wise nor related to the insured) living nearest the place of fire 
stating that he has examined the circumstances and believes the 
insured has honestly sustained loss to the amount that such 
magistrate or notary public shall certify.” 

“No suit or action on this policy for the recovery of any 
claim shall be sustainable in any court of law or equity until a 
full compliance by the insured with all the foregoing require- 
ments nor unless commenced within twelve months next after 
the fire.” 

“This policy is made and accepted subject to the foregoing 
stipulations and conditions, together with such other provisions, 
agreements or conditions as may be indorsed hereon or added 
hereto, and no officer, agent or other representative of this com- 
pany shall have power to waive any provision or condition of 
this policy except such as by the terms of this policy may be the 
subject of agreement indorsed hereon or added hereto and as 
to such provisions and conditions no officer agent or repre- 
sentative shall have such power or be deemed or held to have 
waived such provisions or conditions unless such waiver, if any, 
shall be written upon or attached hereto, nor shall any privilege 
or premission affecting the insurance under this policy exist or 
be claimed by the insured unless so written or attached.” 

These provisions contained in the policy are binding upon 
the plaintiff and to entitle him to a recovery it must be shown 
that they were complied with, unless you should find from-the 
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evidence that a compliance was either expressly or impliedly 
waived or excused by the defendant company or its duly author- 
ized agents. 

The plaintiff admits that formal proofs of loss, such as are re- 
quired by the said provisions, were not made within sixty days 
after the fire. And he contends that the requirement for such 
proofs was waived by the acts and conduct of the defendant, 
after notice of the fire, and within sixty days after the fire. 

It was contended by counsel for the defendant that there could 
not be an extension of time for filing proofs of loss, or a waiver 
of such proofs, unless such extension or waiver was made in 
writing by the company, or some authorized agent. 

As the case stands before you, the question of liability of the 
defendant turns upon the question whether the defendant did 
waive formal proofs of loss. 

This court in the case of Schilansky et al. vs. Fire Ins. Co., 
4 Pennewill, 293, 55 Atl. 1014, held that in considering the pro- 
visions of policies of insurance relating to matters required to 
be done by the insured, subsequent to the loss, which do not alter 
the risk of the insurer or increase the liability, it is the prevail- 
ing practice of the courts to give to such provisions a construc- 
tion favorable to the insured, so far as the same can be reason- 
ably done. 

The weight of authority is to the effect that the condition of 
the policy requiring proofs of loss within a certain time may be 
waived by the acts and declarations of an agent of the company 
authorized to adjust a loss, notwithstanding the provision in the 
policy requiring a waiver to be in writing. 

This court in the case of Reed vs. Continental Ins. Co., 6 
Pennewill, 204, 65 Atl. 569, said: “It was competent for the de- 
fendant to waive such proofs of loss. It is not in all cases neces- 
sary that such waiver should be in writing and indorsed upon or 
attached to the policy. Such waiver may be proved by or in- 
ferred from the acts and conduct of the insurer, or its duly au- 
thorized agents.” 


The plaintiff claims that he notified Mr. Causey, the local 
agent of the defendant company, at Milford, on the day after 
the fire, and that he was directed by Causey to make a list of the 
personal property destroyed, with the value of each item; that 
he made such a list; that on September 6, 1906, Mr. Sweeney, 
an adjuster of the company, came to see him with Mr. Causey ; 
that they went to the place of the fire with him and made an in- 
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spection of the ruins; that Mr. Sweeney asked him if he had 
made a list of the personal property; that upon getting his list 
from his dwelling he handed it to the adjuster, who went over 
the list, making inquiries as to the cost of certain articles and 
how long he had had them; that he made notations upon the 
list; that he finally added the values which had been placed op- 
posite each item, making the total $521.88; that he then de- 
ducted from the total one-fourth of the amount, and said, “That 
is what you are entitled to’, but said, “We are not going to set- 
tle to-day, as we are going to investigate the matter’; that af- 
terward he and the adjuster went to his dwelling; that the ad- 
juster asked for paper, and asked him to read off the list and 
values, which he did, the adjuster taking them down; that they 
afterward compared the lists, and the adjuster, taking a copy, 
left the original with the insured; that the adjuster again said to 
him, “You are entitled to $391.41, but we will not settle to-day— 
will settle after awhile”. The plaintiff further contends that he 
saw Mr. Causey several times afterward within the sixty days 
and he told him ‘not to be uneasy”. The plaintiff further claims 
that he informed Sweeney and Causey fully of the circumstances 
attending the fire, so far as he knew, and that he gave them all 
the information which the object of proofs of loss requires. 

The defendant admits that Sweeney, the adjuster, and Causey, 
its local agent did visit the plaintiff and with him did go to the 
place of the fire within sixty days after the fire; that the ad- 
juster did talk over the cause of the fire; that he did examine 
the list which had been made out by the plaintiff; that he did 
make the addition of the values set opposite the items of prop- 
erty alleged to have been destroyed; that he did deduct 25 per 
cent from the total, but at the suggestion of the plaintiff. 

The defendant denies that the adjuster offered to make a set- 
tlement with the plaintiff upon any basis but contends that the 
adjuster said to the plaintiff that he neither affirmed nor denied 
liability of his company for the loss; that he told plaintiff to 
comply with the terms and conditions of the policy and directed 
his attention to the provisions of the policy respecting proofs 
of loss. 


The evidence in support of the contentions of the parties is 
conflicting 

We have been asked to instruct you to find a verdict for the 
defendant. This we decline to do. We think the question of 
waiver should be submitted to you in view of the conflict of 
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testimony, and it is for you to find under all the evidence before 
you whether the acts and declaratons of the adjuster were sufti- 
cient to reasonably induce in the mind of the plaintiff the belief 
that proofs of loss, within the sixty days, would not be required. 

If you find that the defendant company through its adjusting 
agent so conducted itself as to induce the plaintiff as a reason- 
able, fair-minded person, to believe that the company would not 
require formal proofs of loss, and that the plaintiff, relying upon 
the acts and declarations of such agent of the company, did not , 
make proofs of loss, as required by the condition of the policy, 
then we say to you that the defendant is precluded from in- 
sisting that such proofs should have been made within sixty days 
after the fire, and your verdict should be for the plaintiff. 

On the other hand, if you should find that the conduct of the 
adjuster, as shown by the evidence, was not such as to induce a 
reasonable person to believe that formal proofs of loss would 
not be required under the conditons of the policy, or if you should 
find that the plaintiff, knowing that such proofs were neces- 
sary, or being so informed by the adjuster, refused or neglected 
to make such proofs, your verdict should be for the defendant. 

You should determine this case upon the preponderance of the 
evidence. Where the evidence is conflicting, as in this case, the 
jury should reconcile it if they can. If this cannot be done, you 
should be governed by that part of the evidence which, under 
all the circumstances of the case, you believe to be most entitled 
to credit. 

Your verdict should be for that party in whose favor there is 
the preponderance or greater weight of evidence. 

Verdict for plaintiff for $810.78. 
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RADY VS. FIRE INS. PATROL OF NEW ORLEANS.* 
(Supreme Court of Louisiana.) 


PRESCRIPTION—INTERRUFTION—SERVICE OF CITATION. 

Prescription is not interrupted by the service of citation on a day of 
public rest other than Sunday. 

[For other cases, see Limitation of Actions, Dec. Dig. § 122.] 


EXCLUDING FIRST OR LAST DAY—LIMITATION OF AC- 
TIONS. 

An action for damages for the death of a person is prescribed by one 
year from the day of the death. In the computation of time, the 
day a quo is excluded and the day ad quem must have elapsed. 
Thus, where death occurred on June 25, 1905, citation served on June 
25, 1906, before midnight, will interrupt prescription. 

[For other cases, see Time, Cent. Dig. §§ 11-32; Dec. Dig. § 9.] 


* Decision rendered, May 9, 1910. 52 South. Rep. 491. Syllabus by the Court. 





NORWICH UNION FIRE INS. SOCIETY VS. 
CHEANEY BROsS.* 
(Court of Civil Appeals of Texas.) 
FORFEITURES. 


Forfeitures are not favored in law, and will not be given effect unless 
the facts on which they depend bring the case clearly within the 
terms of the provisions of the policy relied on to defeat a recovery. 

[For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. § 
146. | 


“ADDITIONAL INSURANCE”—BURDEN OF PROOF. 

In order that other insurance shall constitute ‘“additionl insurance” 
within the meaning of a policy, the property covered by both poli- 
cies must be the same, and the burden of proving these facts is on 
the insurance company. 

[|For other cases, see Insurance, Cent. Dig. $§ 856-873; Dec. Dig. § 336.] 

[For other definitions, see Words and Phrases, vol. 1, p. 178.] 


FIRE INSURANCE—OTHER INSURANCE—SUFFICIENCY OF 
EVIDENCE. 

Evidence held insufficient to show that insured goods from one stable 
were so intermingled with insured goods in another stable as to 
become one entire stock and lose their separate identity, so as to 
avoid a policy providing for its avoidance in case insured obtained 
other insurance. 

[For other cases, see Insurance, Dec. Dig. § 665.] 


* Decision rendered, May 19,1910. Rehearing denied June 9, 1910. 128 S.W. Rep. 1103. 
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QUEEN OF ARKANSAS INS. CO. VS. PENDOLA.* 
(Supreme: Court of Arkansas.) 


FIRE INSURANCE—CHANGE IN TITLE. 

A fire policy provided that, if the insured property should be sold or 
conveyed, the policy should become void. Insured sold the prop- 
erty to another, notifying the insurer thereof. Subsequently the 
buyer hired and delivered the property to another, who, in turn, 
hired and delivered it to a third person. The insurer had no notice 
of the last two transfers until after the goods were destroyed by 
fire. Held, that the last two transfers, without the insurer’s consent, 
avoided the policy. 

|For other cases, see Insurance, Cent. Dig. $§ 794-825; Dec. Dig. § 328.] 

McCulloch, C. J., and Trauenthal, J., dissenting. 





* Decision rendered, March 21,1910. Dissenting opinion, May 23,1910. 1288. W. Rep. 


559. 


CARLTON COUNTY FARMERS’ MUT. FIRE INS. CO. ET 
Al. VS. FOLEY BROS. ET AL.* 


(Supreme Court of Minnesota.) 


JOINDER OF CAUSES OF ACTION. 

\ll persons interested in a single cause of action may, though their 
interests be distinct and severable, join in an action to recover 
thereon. 

[For other cases, see Action, Cent. Dig. $ 518; Dec. Dig. § 50.] 


JOINDER OF CAUSES OF ACTION. 

An insurance company, which has paid the amount of a loss covered by 
one of its policies, may join with the owner of the property de- 
stroyed in an action against a third person for negligently causing the 
loss, even though a part of the property so destroyed, and for which 
recovery was sought, was not included in the policy. 

[For other cases, see Action, Cent. Dig. § 518; Dec. Dig. § 50.] 

DUPLICITY. 

Complaint construed, and /ie/d to state but one cause of action. 

|For other cases, see Action, Cent. Dig. § 549; Dec. Dig. § 38.] 


% Decision rendered, June 3, 1910. 126 N.W. Rep. 727. Syllabus by the Court. 
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ACCIDENT. 


SPRINGFIELD COURT OF APPEALS. 


MISSOURI. 


UNITED ZINC COS. 
v8. 


GENERAL ACCIDENT ASSUR. CORPORATION, 
LIMITED, OF PERTH, SCOTLAND.* 


CONSTRUCTION OF POLICY AGAINST INSURER 

The construction of an insurance policy most favorable to the assured 
will be adopted. 

|For other cases, see Insurance, Cent. Dig. §§ 292-298; Dec. Dig. § 146.] 


AGENTS—NOTICE—FOREIGN COMPANY. 

For an insurance company, with its president in a foreign land, estab- 
lishing a general office in the United States, to provide that notice 
to any of its general agents in the United States, or any knowledge 
that they shall obtain relating to any business of the company in 
the United States, shall not be notice or knowledge to the company, 
is unreasonable, and will not be upheld by the courts. 


[For other cases, see Insurance, Cent. Dig. §§ 952-955; Dec. Dig. § 376.] 


WAIVER—AUTHORITY OF AGENT. 

Agents of insurance companies having authority to countersign, issue, 
and deliver policies and receive premiums may waive stipulations 
in policies which purport to be essential to their validity, although 
such policies contain a stipulation that no agent has power to waive 
its provisions, unless the waiver be expressed in writing, signed by 
some officer or agent, and attached thereto. 

|For other cases, see Insurance, Cent. Dig. §$§ 952-955; Dec. Dig. § 376.] 


WAIVER OF PROVISIONS—AUTHORITY OF AGENT. 

\ policy, insuring the employees of plaintiff against accident, required 
the employees to pay out of their wages a certain sum per week, 
and plaintiff was required to pay a certain amount in addition, and 
the policy provided that a list of the employees should be attached 
to it. Plaintiff's superintendent testified that at the time the policy 
was delivered no list of names was attached, and that the agent who 
countersigned the policy told him he would procure a list, and that 
when the list was procured the superintendent informed the agent 
that it was not correct, when it was then agreed between the superin- 
tendent and the agent that this list should not be issued, but the 
list shown by plaintiff's pay roll should be the list covered by the 
policy. Held, that such change was for the mutual benefit of the 
parties, and such as would be presumed a general agent had au- 
thority to make, considering the purpose of the contract and the 
parties and that defendant was a foreign company. 


[For other cases, see Insurance, Cent. Dig. §§ 273-275; Dec. Dig. § 144.] 
*% Decision rendered, May 2,1910. Rehearing denied June 6,1910. 128 S.W. Rep. 836. 
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MODIFICATION BY AGENT—CONSIDERATION. 

The mutual benefit arising from the modification was a sufficient con- 
sideration. 

[For other cases, see Insurance, Cent.’Dig. §§ 273-275; Dec. 


PROOF OF LOSS—WAIVER BY DENIAL OF LIABILITY. 

Where an insurance company denied that it had ever issued a policy on 
the life of one of plaintiff's employees and denied all liability, it was 
not necessary to furnish any proof of the death. 

[For other cases, see Insurance, Cent. Dig. §$ 1391, 1392; Dec. Dig. § 
559. ] 


Appeal from Circuit Court, Lawrence County; F. C. Johns- 
ton, Judge. 

Action by the United Zinc Companies against the General 
Accident Assurance Corporation, Ltd., of Perth, Scotland. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


McPHERSON & HILpPirt, for Appellant. 
H. H. Bross, for Respondent. 


GRay, J. 

This suit was instituted in the Lawrence County Circuit Court 
May 29, 1907. ‘The cause was in the St. Louis Court of Appeals 
on a former appeal, and is reported in 125 Mo. App. 41, 102 S. 
\V. 605. After the former appeal had been disposed of, this case 
Was instituted. In the former case the pleadings were silent as 
to any subsquent modification of the written contract, and the 
trial court held that evidence of such modification was not ad- 
missible. The plaintiff appealed, and the action of the trial court 
was affirmed. In the present case the petition alleges the mak- 
ing of the contract of insurance and a subsequent modification 
thereof by an oral agreement between the plaintiff and a Mr. 
Bishop, a general agent of the defendant. The answer of the 
defendant was, first, a general denial, and also containing a 
special denial that the defendant agreed to any subsequent modi- 
fication of contract or policy, or that Mr. Bishop had any au- 
thority to agree to the same. And it was further alleged that all 
the issues and matters stated and alleged in the petition had 
been adjudicated and finally determined in the former proceed- 
ings. The reply denied “generally each allegation of new matter 
contained in the answer”. The trial was before a jury and re- 
sulted in a verdict in favor of plaintiff for $200, from which the 
defendant has prosecuted this appeal. 

The terms of the policy are set out in the opinion of Judge 
Goode in the former case, and therefore it will not be necessary 
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to copy the same here. The plaintiffs testimony tends to prove 
that the plaintiff, a mining corporation engaged in mining in 
Lawrence County, had in its employ on the Ist day of May, 1905, 
a number of men engaged as miners in carrying on its mining 
operations. The defendant, an accident insurance corporation, 
organized under the laws of Great Britain, on said day executed 
and delivered to plaintiff through said Bishop an accident insur- 
ance policy. This policy was offered in evidence and provides 
for insurance of said employees against accidents while in the 
employ of the plaintiff. The policy provides that a list of the 
employees shall be attached to it. The employees were required 
to pay out of their wages the suin of 25 cents per week, and 
these sums were to be, by the plaintiff, deducted from the wages 
of the different employees and paid to the insurance company 
from time to time. In addition to the amount collected from 
the employees, the plaintiff was required to pay 10 cents per 
month for each employee. The benefits in case of death were 
$200. The policy provided for immediate notice to be given by 
the assured or the employee to the company at its office in 
Philadelphia, Pa., of any accident for which benefits might be 
claimed, and also required affirmative proof of death or loss 
within a certain time, and that no proceedings for the recovery 
of any sums claimed under the contract should be commenced 
until after three months from the date of filing proof of claim, 
and that no suit should be brought after six months from the 
time of the death of the employee entitled to the benefits of the 
policy. 7 

The testimony on the part of the defendant tends to show 
that, at the time the policy was mailed at Philadelphia, a list of 
names of the employees was attached to it. This testimony was 
given by one Charles H. Boyer, the general manager of the 
defendant. The superintendent of the plaintiff testified that, 
at the time the policy was delivered, no list of names was at- 
tached io it, and that Mr. Bishop told him he would procure a 
list of the names in a few days; that, when the list was pro- 
cured, he informed Mr. Bishop that it was not correct; and that 


it contained the names of men no longer in the employ of the 
plaintiff, and in whose places plaintiff had other men; and it 
was then agreed between the superintendent and Mr. Bishop 
that this list should not be used, but the list shown by plaintiff's 
pay roll should be the list covered by the policy. 

Ernest Clark commenced to work for the company on the 
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21st day of May, 1905, and continued to work until the 9th day 
of June of that year, when he was killed while performing his 
duties as one of the employees of the plaintiff. The superintend- 
ent of plaintiff testified that he had deducted from the wages of 
Clark the weekly payments required by the policy; that the 
next day after his death the general agent of the company ap- 
peared, and he paid him $69 premium on the policy; and that 
a part of this money was deducted from the wages of Clark. 
The evidence further shows that at said time a list of the em- 
ployees was made, in order to determine the proper amounts to 
be collected, and that on this list the name of Clark appeared. 

The testimony of the superintendent of plaintiff that the policy 
was to cover the employees whose names appeared upon the pay 
roll is corroborated by a letter written to plaintiff by Mr. 

sishop, bearing date July 31, 1905, in which he said: “I am in- 
closing you herewith list of your employees covered by our 
‘blanket contract’ issued to your company.” 

It may be said there was no proof that the defendant company 
or its agent had any personal knowledge that Mr. Clark was in 
the employ of the plaintiff, or that any sum had been collected 
by the plaintiff from him for the defendant on account of the in- 
surance contract until after his death. 

Mr. Bishop knew of the accident at the time it happened, and 
the question of giving notice to the company came up; but, in- 
asmuch as Mr. Clark was not dead, the result of the accident 
was not definitely known, and Mr. Bishop suggested delay until 
the result was known. After the death of Clark, Bishop was 
summoned as a member of the coroner’s jury, and the plaintiff’s 
testimony shows that he agreed to give the notice required by 
the policy, as the plaintiff had no blanks upon which to make the 
same, 

While it may be said that the reply is insufficient to put in 
issue the new matter alleged in the answer, the question was 
not raised in the trial court, except by a motion in arrest of judg- 
ment filed at a term subsequent to the one in which the cause 
was tried, and therefore the matter is not here for review. Wells 
vs. Electric Co., 108 Mo. App. 607, 84 S. W. 204. 

The question of authority of Bishop to agree to the modifica- 
tion of the contract is the material point in the controversy. 
In determining this question, authorities from other states can 
be of no assistance, as it is stated by the Supreme Court in 
Thompson vs. Traders’ Ins. Co., i69 Mo. 12, 68 S. W. 889, that 
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the decisions of this state are not in harmony with the decisions 
of many of the other states of the Union upon this question. 
The policy contains the following provisions relating to the 
power of the agent: “(10) In any matter relating to this insur- 
ance no person, unless duly authorized in writing, shall be 
deemed the agent of the corporation. (11) No conditon or pro- 


vision of this policy shall be waived or altered by any one unless 
by written consent of the President of the corporation, nor shall 
notice to any agent nor shall knowledge possessed by any agent 
or by any other person be held to effect a waiver or change in this 
contract or in any part of it.” The policy was signed in the fol- 
lowing manner: “Muir A. Haughton, United States Manager. 
This policy not valid until countersigned by A. A. Bishop, au- 
thorized and commissioned agent.” It will be noticed that the 
president of the corporation does not sign the policy, and that 
it is signed only by its managers and “authorized and commis- 
sioned agents”. It is a well settled rule that in construing an 
insurance policy the construction most favorable to the assured 
will be adopted. The first clause above quoted provides that, in 
matters relating to the policy, only persons duly authorized in 
writing shall be deemed the agent of the corporation; and then 
appears the fact on the policy that Mr. Bishop is the “authorized 
and comissioned agent”. The policy does not provide that no 
agent shall have authority to waive or alter its provisions, but 
expressly provides that he shall have such authority, provided 
it has been given to him by the written consent of the president. 

This company was organized under the laws of a foreign coun- 
try and had established an office in the United States. The pro- 
vision of the policy that notice or knowledge, to any other per- 
son than the president, of any fact relating to the policy, should 
not be notice to the company, cannot be upheld under the deci- 
sions of the courts of this state. Asa general rule, notice to the 
agent is notice to the principal, and for an insurance company, 
with its president in a foreign land, establishing a general office 
in the United States, to provide that notice to any of its general 
agents in the United States, or any knowledge that they shall 
obtain relating to any business of the company in the United 
States, shall not be notice or knowledge to the company, is un- 
reasonable, and will not be upheld by the court. 

Regardless of what the laws of other states may be, the ques- 
tion is now finally settled in this state that the agents of insur- 
ance companies having authority to countersign, issue and de- 
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liver policies and receive premiums may waive stipulations in 
policies which purport to be essential to their validity, although 
such policies contain a stipulation that no agent has power to 
Waive its provisions, unless the waiver be expressed in writing, 
signed by some officer or agent, and attached thereto. Spring- 
field Steam Laundry Co. vs. Ins. Co., 151 Mo. 90, 52 S. W. 238, 
74 Am. St. Rep. 521; Rudd vs. Ins. Co., 120 Mo. App. 1, 96 
S. W. 237; Brennen vs. Conn. Fire Ins. Co., 99 Mo. App. 718, 
74S. W. 406. In Nickell vs. Ins. Co., 144 Mo., loc. cit. 427, 46 
S. W. 435, it is declared that the powers of the agent in regard 
to varying the terms of an insurance contract previous to loss 
are more readily implied than the power to waive proofs of com- 
pliance after loss. In the same case it is announced that the 
great weight of authority is that the contract may be varied by 
subsequent parol agreement. And the doctrine that an insur- 
ance contract may rest in parol is declared by the Kansas City 
Court of Appeals in the very recent case of McIntyre vs. Fed- 
eral Life Ins. Co., 126 S. W. 227. 

When we consider the nature and extent of the change in the 
policy claimed by plaintiff by the parol modification, it was not 
such a change or modification that would be presumed a general 
agent did not have authority to make. The purpose of the insur- 
ance policy was for the mutual benefit of defendant and the em- 
ployees of plaintiff. The defendant was to be benefited by the 
premiums paid on the policy, and, the greater the number of 
employees plaintiff had, the larger would be the amounts of 
premiums collected and paid to the defendant. The plaintiff was 
benefited because of a provision in the policy that, if an em- 
ployee acepted the benefits provided in the policy, the same was 
to be accepted in settlement of any claim the employee had 
against the plaintiff, and the employee was benefited because, 
in case of an accident, he was to receive certain benefits from 
the policy. In making contracts, the parties are supposed to 
take into consideration existing and surrounding circumstances. 
It must be known by the parties that a list of the names of the 
employees of plaintiff would not long contain a correct list of 
the names of the men in its employ; changes in all probability 
would be made from time to time. This theory and understand- 
ing of the parties is carried out by the letter of the general agent 
heretofore referred to, from which we learn that in July follow- 
ing the making of the policy another list of names was supplied. 


In making up these lists from time to time, the company must 





Acc. ] United Zine Cos. vs. Gen’l Ace. Asur. Corp. 1183 


have relied upon some agent to act for it, and it seems but 
natural that that duty should have been dedicated to Mr. Bishop, 
its general agent. And it is not necessary to rely entirely on 
the doctrine above announced, regarding the powers of agents 
to waive provisions in the policy, notwithsanding the policy con- 
tains a provision denying such power to hold the company liable 
for the acts of its general agent in this case as the measure of 
the responsibility of the principal for the acts of the agent are 
not measured alone by the terms of the original power conferred 
on the agent, but also by the subsequent power, written or parol, 
expressly conferred, or such as is necessarily implied from the 
conduct of the principal, and of his agent with his knowledge, 
and from their course of business which estop the principal from 
denying the power of the agent to do the particular act relied 
on. Thompson vs. Traders’ Ins. Co., 169 Mo. 24, 68 S. W. 889. 

When we consider the purpose of the contract and the parties 
between whom it was made, and the fact that the defendant is an 
insurance company organized under the laws of a foreign coun- 
try, it must be held that persons dealing with Mr. Bishop had 
the right to presume that, in the matters of correcting from time 
to time the list of names of the employees to be protected by the 
policy, he was duly authorized by the defendant company. 

What we have just said relating to the benefits to defendant 
to be derived from the contract answers the argument that the 
parol modification of the written contract was not supported 
by any consideration. 

Appellant urges that instruction No. 1, given in behalf of the 
plaintiff, entitles defendant to a reversal of the judgment, be- 
cause the court did not submit in that instruction anything con- 
cerning notice of the death or proof of loss to the jury. The 
answer of the defendant did not plead that these conditions of 
the policy were not complied with, and therefore the court did 
not err in refusing to submit the question to the jury. Weber vs. 
Ancient Order of Pyramids, 104 Mo. App. 729, 78 S. W. 650; 
Bank vs. Assur. Co., 106 Mo. App. 114, 80 S. W. 299. 

In this case the company denied that it had ever issued a 
policy on Mr. Clark’s life, and denied all liability, and therefore 
it was not necessary to furnish any proof of the death. Bur- 
ridge vs. New York Life Ins. Co., 211 Mo. 158, 109 S. W. 560; 
Cullen vs. Ins. Co. of N. A., 126 Mo. App. 412, 104 S. W. 117. 


A careful consideration of the issues has failed to disclose any 
VoL. XXXIX.—76. 
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errors of the trial court entitling appellant to a reversal, and 
the judgment will be affirmed. All concur. 


OLIPHANT VS. AMERICAN HEALTH & ACCIDENT 
ASS’N.* 
(Supreme Court of Iowa.) 


STIPULATED PREMIUM ASSOCIATIONS. 

Code, § 1789, provides that no stipulated premium and assessment life 
insurance associations shall issue a certificate of membership un- 
less the beneficiary belongs to one of certain classes named, and 
that any certificate issued in violation of the section shall be void. A 
certificate was issued providing that, if insured should receive cer- 
tain injuries resulting in death, the association would pay to a 
specified church a certain sum, and that, if insured should receive 
such injuries causing disabilities not resulting in death, insured 
should be paid a stated weekly stipend. Held that, though the church 
was not a person to whom a benefit could be made payable, the 
certificate was not wholly void, since the provision for payments 
to insured in case of accident not resulting in death was valid and 
the statute does not provide that, if under independent provisions 
for different beneficiaries one of the beneficiaries named is within 
a prohibited class, thé certificate shall be void as to other beriefici- 
aries for whom provisions may properly be made. 


[For other cases, see Insurance, Cent. Dig. § 1944; Dec. Dig. § 777.] 


STIPULATED PREMIUM—ASSOCIATIONS—CERTIFICATES— 
BENEFICIARIES—‘SURVIVE”. 

The certificate not being void in toto, and providing that subject to the 
conditions of the certificate the association would pay insured cer- 
tain benefits, among which was a death benefit to be paid to the 
beneficiary therein named if surviving, otherwise to be paid to the 
legal representative of insured and the beneficiary designated to 
receive the death benefit being in a class prohibited by law, the 
beneficiary did not “survive” within the meaning of the certificate, 
and the administrator was entitled to recover the benefit. 

[For other cases, see Insurance, Cent. Dig. § 1944; Dec. Dig. § 777.] 

[For other definitions, see Words and Phrases, vol. 8, pp. 6825-6832.] 





* Decision rendered, June 14, 1910. 126 N.W. Rep. 806. 
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HEALTH—SURET Y—BURGLARY—MARINE—MISCELLANEOUS. 


LEARY ET AL. VS. MURRAY. No. 59 (1,236).* 
(United States Circuit Court of Appeals, Third Circuit.) 


MARINE INSURANCE—CONSTRUCTION OF POLICY—AMER- 
ICAN CLAUSE. 


The American clause in marine policies of insurance, providing that, in 
case there is prior insurance, the insurer in such policy “shall be 
answerable only for so much as the amount of said prior assurance 
may be deficient toward fully covering the vessel hereby assured’, 
and shall return the premium on the excess, and that in case of 
subsequent insurance the insurer therein shall nevertheless be an- 
swerable for the full extent of the sum insured, is applicable only 
to cases of double insurance, where the aggregate of the policies 
exceeds the stated value of the property insured, in which case, if 
the prior insurance equals such value, the subsequent policy does 
not attach, and, if less, the subsequent policy attaches only to the 
extent of the deficiency. In either case the status of the subsequent 
insurer is determined at the date of the risk, and is not deferred to 
the occurrence of a loss, nor affected by the amount of such loss, 
and in case of a partial loss the insurers are liable pro tanto in pro- 
portion to the amounts for which their several policies attached. 

[For <i cases, see Insurance, Cent. Dig. §§ 1244, 1245; Dec. Dig. § 
479. 


% Decision rendered, Feb. 17,1910. 178 Fed. Rep. 209. 
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MISCELLANEOUS— 


AXTNA INDEMNITY CO. VS. BALTIMORE, S. P. 
& C. RY. CO.* 


(Court of Appeals of Maryland.) 


BONDS—JURISDICTION. 


Where, through mistake, a principal named in a bond executed by the 
surety delivers it without signing the same, a court of equity may 
reform the instrument and require the principal to sign it. 


[For other cases, see Reformation of Instruments, Cent. Dig. §§ 28-31; 
Dec. Dig. § 12.] 


SUBMISSION ON BILL AND ANSWER—ADMISSIONS. 


Where a case is submitted on bill and answer, plaintiff admits the truth 
of all matters stated in the answer which are susceptible of proof by 
legitimate evidence, and all the averments of the answer, whether 
responsive to the allegations of the bill, or in avoidance of it, are 
to be taken as true, though plaintiff does not thereby admit a mere 
conclusion of law stated in such answer. 


[For other cases, see Equity, Cent. Dig. §§ 711-713; Dec. Dig. § 373.] 


DEFENSES—NEGLIGENCE—LACHES. 


Negligence and laches are both grounds for the refusal of a court of 
equity to reform an instrument. 


[For other cases, see Reformation of Instruments, Cent. Dig. §§ 88, 
119; Dec. Dig. §§ 25, 32.] 


PROOF—NECESSITY. 


Though courts of equity have power to reform written instruments and 
make them conform to the intention of the parties, this can only be 
done on clear and satisfactory proof. 

[For other cases, see Reformation of Instruments, Cent. Dig. §§ 157- 
193; Dec. Dig. § 45.] 


SUBMISSION ON BILL AND ANSWER. 


A bill alleged that defendant construction company agreed to furnish 
a bond on undertaking certain work for plaintiff; thatthe bond was 
given with defendant indemnity company as surety, but by mistake 
the principal failed to sign it; that the bond was filed among plain- 
tiff’s papers; that thereafter, in order to complete the work, it was 
agreed that plaintiff should co-operate with the construction com- 
pany, to which agreemnt the indemnity company consented; that a 
receiver was appointed for the construction company, and plaintifi 
was compelled to contract with others for the completion of the 
work at an additional cost; and prayed that the construction com- 
pany be required to execute the bond. The indemnity company an- 
swered, alleging that it never consented to be bound until after the 
bond was executed by the construction company, nor to the delivery 
of the bond, prior to such execution, and denied that plaintiff was 
compelled to pay more for the work than the original price agreed 
on. It also averred that plaintiff was guilty of laches and negligence. 


*% Decision rendered, Jan. 11,1910. 76 Atl. Rep. 251. 
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Held that, on submission on bill and answer, reformation of the 
bond would not be decreed; it not clearly appearing that such relief 
was warranted. 


[For other cases, see Equity, Cent .Dig. §§ 711-713; Dec. Dig. §373.] 


JURISDICTION—SCOPE. 

A court of equity reforming an instrument may retain control and en- 
force it as reformed, administering full relief. 

[For other cases, see Reformation of Instruments, Cent. Dig. §§ 195-198; 
Dec. Dig. § 47.] 
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NEW AMSTERDAM CASUALTY CO. VS. UNION 
SAW MILL CO.* 


(Supreme Court of Arkansas.) 


EMPLOYERS’ LIABILITY INDEMNITY POLICY—PREMIUM— 
BASIS OF COMPUTATION. 


Where the premium on an employer’s liability indemnity policy covering 
a sawmill company and a railway company was based on the pay 
roll of employees engaged in particular occupations, in computing 
the premium, the pay roll of the railway company could not be in- 
cluded if none of the employees thereon were engaged in such occu- 
pations. 


[For other cases, see Insurance, Dec. Dig. § 183.] 


EMPLOYERS’ LIABILITY INDEMNITY POLICY—PREMIUM— 
BASIS OF COMPUTATION. 

Where the premium on an employer’s liability indemnity policy covering 
a sawmill company was based on a pay roll, including employees en- 
gaged in logging operations and in construction and extension work, 
in computing the premium, amoufits paid the employees in the 
company’s hotel business and in salaries to its executive officers 
were properly excluded. 


[For other cases, see Insurance, Dec. Dig. § 183.] 
% Decision rendered, May 16, 1910. 128 8.W. Rep. 861. 
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LIFE. 


SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION, SECOND DEPARTMENT. 


NOLAN 
v8. 


PRUDENTIAL INS. CO. OF AMERICA.* 


RIGHT TO PROCEEDS—CONSTRUCTION OF POLICY. 

Where a policy of life insurance is payable to the executors, adminis- 
trators, or assigns of the insured, plaintiff, who took the insured, her 
cousin, into her home at the age of six years and took out the policy 
in question, paying the premiums, is not entitled to recover the 
proceeds of the policy, not being a member of either of the classes 
named. 

|For other cases, see Insurance, Dec. Dig. § 583.] 


RIGHT TO PROCEEDS—CONSTRUCTION OF POLICY. 

A clause in a life pdélicy providing that the company may make any 
payment provided for in the policy to any relative by blood or con- 
nection by marriage of the insured, or to any person appearing to 
be equitably entitled to it by reason of having incurred expense on 
behalf of the insured, though giving the company the right to pay 
to the person who had taken out the policy and paid the premiums, 
and who had cared for the insured in her home, does not require 
such payment, so that it can be compelled by the court. 


|For other cases, see Insurance, Dec. Dig. § 583.] 


Appeal from Municipal Court, Borough of Brooklyn, Third 
District. 

Action by Mary Nolan against the Prudential Insurance 
Company of America. From a judgment for plaintiff, defendant 
appeals. Reversed, and new trial ordered. 


Argued before Woodward, Jenks, Burr, Rich, and Carr, JJ. 


Wiii1aM O. CAMPBELL, for Appellant. 


JosHuA HABERMAN, for Respondent. 
Burr, J. 


This is a very hard case for plaintiff, and the defense is a most 
unconscionable one. Apparently a woman in humble circum- 
stances and of limited education, in March, 1907, she took into 
; ; ; i a . 
her home a child named Josephine Curtin, who was her cousin, 
and was a little more than six years of age. The child’s mother 
was dead. Her father was living, but after leaving his child with 


* Decision rendered, June 17,1910. 123 N. Y. Sup. 688. 
VoL. XXXIX.—77. 
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plaintiff he disappeared, and for a time plaintiff did not know 
where he was. Plaintiff supported the child until the latter’s 
death on October 22, 1909, giving to her not only maintenance 
and clothing while she was in health, but providing medical care 
and attendance while she was ill. During the time that the 
child was with plaintiff, her father contributed nothing to her 
support. In October, 1907, plaintiff took a policy of insurance: 
issued by defendant company, paying out of her own pocket the 
premiums therefor, amounting to five cents a week, with ap- 
parent promptness, down to the date of the death of Josephine 
Curtin. In accordance with the provision of the policy $120 
would be due thereon at the time of such death if the terms and 
conditions of the policy had been fulfilled. After presenting a 
proof of claim, to the form of which no objection seems to have 
been made, upon defendant’s refusal to pay this action was 
brought, and from a judgment entered in plaintiff's favor this 
appeal is taken. 

We do not see how this action can be maintained. The rights 
of the parties are fixed by the terms of the contract. Under 
that, the sum due in case of death is payable, not to plaintiff, 
who under the circumstances might have had an insurable in- 
terest in the life of the child, but to “the executors, adminis- 
trators, or assigns of the insured”, Josephine Curtin. Plaintiff 
is not one of the parties described. It may be that by reason of 
her payment of the premiums on the policy, under the circum- 
stances disclosed in this case, she would have an equitable lien 
upon the proceeds thereof (Morgan vs. Mutual Benefit Life 
Ins. Co., 182 App. Div. 455, 116 N. Y. Supp. 989); but this is 
not such an action. 

There is a clause in the policy which reads as follows :— 

“The company may make any payment provided for in this 
policy to any relative by blood or connection by marriage of the 
insured, or to any other person appearing to said company to 
be equitably entitled to the same by reason of having incurred 
expense in any way on behalf of the insured, for his or her burial 
or for any other purpose; and the production by the company of 
a receipt signed by any or either of said persons or of other 
sufficient proof of such payment to any or either of them shall 
be conclusive evidence that such benefits have been paid to the 
person or persons entitled thereto, and that all claims under this 
policy have been fully satisfied.” 

Although this clause might give to the defendant an oppor- 
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tunity, which, it would seem, it should welcome, to pay to plain- 
tiff the small sum which came due under this policy, it has chosen 
to stand on its strict legal rights. The clause last above quoted 
is one with which defendant may comply, but it cannot be com- 
pelled to do so. Ferretti vs. Prudential Ins. Co., 49 Misc. Rep. 
489, 97 N. Y. Supp. 1007. 


The judgment appealed from must be reversed, and a new 
trial ordered, without costs. All concur. 


Note by the Editor of the Insurance Law Journal. 


The language used by the court in this case suggests that the pecu- 
liar chaiacter of the industrial policy may not have been clearly before 
it. Primarily it is designed as a provision for a burial fund, especially 
in the case of minors, including such incidental expenses as may arise 
through prior sickness, and is frequently used as a security to the un- 
dertaker against the cost of the funeral. It was here made payable di- 
rectly to the executors, and they were bound to apply the proceeds to 
such funeral expenses and the necessary expenditures in behalf of the de- 
ceased. The provision for the payment to other parties is simply an 
option reserved by the company in order to facilitate the payment and 
to secure an equitable disposition of the funds where such executors 
may be unnecessary or where, in the judgment of the company, the pur- 
poses of the policy may be better accomplished. It would seem, as 
suggested by the court, that the plaintiff should have a claim upon the 
recipients of the fund for her expenditures. But payment to the parties 
nominated to receive it is the usual practice of the companies as the 
simplest and best disposition of disputed claims that are likely to arise 
under the option clause, unless there are good reasons to the contrary. 

To have permitted the plaintiff to prevail would have been to de- 
prive the company of its right of election. If her object in securing the 
insurance was to reimburse herself she should have been distinctly named 
as the beneficiary. 
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SUPREME COURT OF NEW YORK. 


TRIAL TERM, NIAGARA COUNTY. 


CHRISTY ET AL. 
vs. 


AMERICAN TEMPERANCE LIFE INS. ASS’N.* 


LIFE INSURANCE—ACTIONS—SUICIDE—BURDEN OF PROOF 

Suicide is an affirmative defense, which the company must establish in 
an action on a life policy. 

[For other cases, see Insurance, Cent. Dig. § 1663; Dec. Dig. § 646.] 


PROXIMATE CAUSE OF DEATH. 

If insured fell into a cistern, and was drowned while trying to hide her- 
seli from imaginary pursuers in an insane delusion, the accidental 
fall, and not her volitional act, was the proximate cause of her death. 


[For other cases, see Insurance, Cent. Dig. § 1151; Dec. Dig. § 447.] 


PROOF OF DEATH—EFFECT. 

While statements contained in the proof of death are prima facie true, 
they may be shown to have been erroneously or inadvertently made. 

[For other cases, see Insurance, Cent. Dig. §§ 1358-1361; Dec. Dig. § 
550. 

LIFE INSURANCE — ACTIONS—SUFFICIENCY OF EVIDENCE 
—CAUSE OF DEATH—SUICIDE. 

In an action on a life policy, evidence held not to exclude the hypothesis 
of death by accident, instead of suicide. 

[For other cases, see Insurance, Cent. Dig. §§ 1719, 1720; Dec. Dig. § 
665. ] 

LIFE INSURANCE—CONTRACT—INSTRUCTION. 

A life insurance contract should be construed in cases of doubt against 
the person framing the language of the policy. 

[For other cases, see Insurance, Cent. Dig. $§ 292-298; Dec. Dig. § 146.] 


Action by Harriet E. Christy and others against:the Ameri- 
can Temperance Life Insurance Association. Judgment for 
plaintiffs. 


A. Morris, for Plaintiffs. 
M. A. Gearon, for Defendant. 
POUND, J. 
Action upon a policy of life insurance upon the life of Emily 
Bogardus. The policy, or its predecessor, had been in force for 
fiiteen years at the time of death. Defense, except as to repay- 
ment of premiums, suicide. 
The policy provides, among other things :— 
% Decision rendered, May 18,1910. 123 N. Y. Sup. 740. 
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“Third. After this policy shall have been in continuous force 
for five years from its date, it shall thereafter be incontestable 
except for misstatement of age, fraud, nonpayment of any pay- 
ment or payments due to the association under the conditions 
of this policy, or for the use or sale of alcoholic liquors in any 
form as a beverage.” 

“Sixth. If the insured shall die by his own hand or act, whether 
sane or insane, or shall under any circumstances suffer death in 
consequence of the violation by him of any penal law, of any 
state or government, then this policy shall be void; but the 
association, within ninety days after the acceptance of satisfac- 
tory proofs of such death, shall pay to the beneficiary named 
herein the amount of premiums paid by the insured to the asso- 
ciation on this policy, which said payment shall be in full pay- 
ment and liquidation of all liability of the association under this 
contract, or by reason of the membership had by the said in- 
sured in the said association.” 

“Tenth. The entire contract contained in this policy and said 
application, taken together, shall be governed by, subject to, and 
construed onl* according to the constitution and by-laws and 
regulations of said association with the amendments made and 
that may hereafter be made thereto, and the laws of the state 
of New York, the place of this contract being expressly agreed 
to be the home office of said association in the City of New 
York and said association shall not be liable nor shall any suit 
or proceeding be brought after the lapse of one year from the 
date of the death of said member.” 

The by-laws further provided (article 8, § 3) that :— 

“Death caused by a member’s own hand, act, or deed, whether 
voluntary or involuntary, sane or insane at the time, is a risk 
not assumed by the association.” 

The case is barren of any direct evidence either of the remote 
or the immediate cause of death; i. e., whether by suicide or 
otherwise, and whether by drowning or otherwise. The dead 
body of the insured was found at her daughter’s home, near her 
own home, by her husband, about an hour and a half after he 
last saw her alive, in an ordinary cellar cistern, containing water 
of the depth of four inches. It seems to have been taken for 
granted, from the surrounding circumstances at the time, that 
the case was one of suicide by drowning. The preliminary no- 
tice of death and the proofs of death presented on behalf of the 
beneficiaries, the present plaintiffs, to the defendant, on their 
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face so state. The coroner who viewed the body and the family 
physician so certified, although neither of them made any tests 
to determine the cause of death, or acquired any personal knowl- 
edge on the subject or any information from these plaintiffs. 

But suicide is an affirmative defense, which the defendant is 
bound to establish. Plaintiffs now offer, as they are fully justi- 
fied in doing, the hypothesis of accidental death, and challenge 
the defendant to exclude the possibility thereof with any degree 
of reasonable certainty. It appears on the trial by undisputed 
evidence that the deceased was an elderly woman, who had been 
in feeble health for about one year prior to her death; that she 
was insane, and that her insanity took the form of intermittent 
delusions that she was being pursued by officers of the law; - 
that, when these spells came on her, she was accustomed to 
secrete herself from her imaginary pursuers; that she had given 
no signs of a suicidal tendency; and that, when she left her 
home to go to her daughter’s house, she was under the influ- 
ence of this insane delusion. If, as is not incredible, in an effort 
to conceal herself in the cistern, she fell and was drowned, the 
accidental fall, and not her own act, was the proximate cause 
of death. Plaintiffs go further, and offer evidence tending to 
show that death was not due to drowning, and the circumstan- 
tial evidence even of drowning is much weakened thereby. I 
would hesitate to base an affirmative finding of the immediate 
cause of death on the plaintiffs’ evidence. A finding of death 
from causes unknown is, however, fully sustained by the evi- 
dence. 

Defendant was unable to combat the theory of accidental 
death, or death from causes unknown, with anything more 
weighty than the admissions of plaintiffs contained in the proofs 
of death. If these admissions were squarely brought home to 
plaintiffs, they would go far to convince me that the present 
theory of insanity and accident was an afterthought, concocted 
to meet the supposed necessities of the case. Prima facie, such 
statements are true, but they raise no estoppel and are open to 
proof that they were erroneously or inadvertently made. In 
this case, there is a total failure of direct evidence to bring 
knowledge of the contents of the proofs of death home to the 
plaintiffs or to charge them therewith. Owing to the positive 
denials of the plaintiffs and the extreme diffidence and uncer- 
tainty of the local representative of the defendant who prepared 
the papers and transmitted them to the company, the evidence 
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which might be strong and convincing in favor of the company 
is at least equally balanced on the question whether the state- 
ments of cause of death purporting to emanate from plaintiffs 
are their admissions or the self serving declarations of defend- 
ant itself. Fabricated admissions are evidence against the fabri- 
cator. On the entire case, the evidence is equally consistent 
with death by suicide and death from causes unknown. Defend- 
ant has therefore failed to exclude the hypothesis of death by 
accident and plaintiffs are entitled to recover. 

Even if suicide were satisfactorily established, it would still 
be questionable whether dgfendant could succeed in view of the 
noncontestability clause contained in the policy. Paragraph 3, 
supra. It has been held that the noncontestability clause pre- 
vails over the suicide clause in such cases. Mareck vs. Mutual 
Reserve Fund Life Ass’n, 62 Minn. 39, 64 N. W. 68, 54 Am. St. 
Rep. 613. The contract is to be construed strictly against the 
person whose language is used in expresing it. Schumacher vs. 
G. E. C. & I. Co., 197 N. Y. 58, 90 N. E. 353. The policy does 
not say on its face that suicide is not an assumed risk. It says 
merely that in case of suicide the policy will be void. The by- 


law is much broader, but, where the conditions appear explicitly 
in the certificate, the by-laws cannot narrow them adversely to 
insured’s interest. Fairness to the insured requires as much. 
Mauch vs. Supreme Tribe of Ben Hur, 100 App. Div. 49, 91 N. 
Y. Supp. 367, affirmed 184 N. Y. 527, 76 N. E. 1100. In the 
case of Thommen vs. Jewelers’ & Tradesmen Co., 15 Misc. Rep. 
473, 37 N. Y. Supp. 222, where it was held that the suicide 


clause controlled, suicide was in terms “not a risk assumed”. 
Other cases in point, holding one way or the other, are Hall vs. 
Mut. Life Ass’n, 19 Pa. Super Ct. 31; Simpson vs. Ins. Co., 115 
N. C. 393, 20 S. E. 517; Childress vs. Fraternal Union, 118 
Tenn. 252, 82 S. W. 8382; North A. Union vs. Trenner, 138 II. 
App. 586, 598. But a decision on this point is not essential here, 
and further discussion by way of dictum would be profitless. 
Judgment for plaintiffs. Prepare decision accordingly. 


Note by the Editor of the Insurance Law Journal. 


The effect of an incontestable clause on suicide provisions such as 
those contained in this policy has been differently viewed by the courts. 
The prevailing doctrine is that after the expiration of the contestable 
period, suicide will not avail as a defense. See Simpson vs. Ins. Co., 115 
N. C. 303; Royal Circle vs. Achterrach, 204 Ill. 549; Marreck vs. Life 
Ass'n, 62 Minn 39; Goodwin vs. Assur. Ass’n, 97 Iowa 226. A contrary 
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rule, however, has been held in Pennsylvania, Stark vs. Ins. Co., 134 
Pa., 457; Hall vs. Assur. Ass’n, 9 Pa. Sup. Ct. 31. 

Looking at the contract itself, its fair logical construction would 
appear to support the Pennsylvania doctrine. It was issued by a mutual! 
organization whose by-laws excluded suicide risks. This exclusion is 
again repeated in the contract with the member, in which he is distinctly 
told that in such case it will be void. The intention of the parties is 
plain. The association insures its members only against death from 
accidental and natural causes. The clainy is based on a death from 
cause not insured against, on a risk not undertaken and with regard t 
which no liability has been assumed. It was obviously not the intention 
of the incontestable clause to prohibit the company from setting up 
defense to a claim which was not founded on the contract itself. The 
insurance was not against death from whatever cause, but against that 
which was not suicidal. 


SUPREME COURT OF IOWA. 


GAVIN 
v8. 


DES MOINES LIFE INS. CO.* 


ACTION—SUFFICIENCY OF EVIDENCE. 

In an action on a life policy, evidence held to show that decedent com- 
mitted suicide 

[For other cases, see Insurance, Cent. Dig. § 1720; Dec. Dig & 665.] 

LIFE POLICY—ACTION. ° 

In an action on a life policy which made the policy void if insured died 
by his own hand or act, whether sane or insane, and in which de- 
fendant claimed suicide, the jury should have been instructed on the 
effect of such provision of the policy as requested. 

[For other cases, see Insurance, Cent. Dig. §$ 1691, 1692; Dec. Dig. § 
659. ] 

ACTION—DEFENSES—“SUICIDE”. 

Suicide includes the moral element of self destruction; while an insane 
person may kill himself without the presence of such moral element 

[For other cases, see Insurance, Cent. Dig. §$§ 1159-1161; Dec. Dig. § 
440. ] 


Appeal from District Court, Polk County; Hugh Brennan, 
Judge. . 

Suit on an insurance policy. Defense that the insured killed 
himself. ‘Trial to a jury, and verdict and judgment for the plain- 
tiff. The defendant appeals. Reversed. 


*% Decision rendered, June 16,1910. 126 N. W. Rep. 906. 
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GUERSNEY, PARKER & MILLER, for Appellant. 

SULLIVAN & SULLIVAN, for Appellee. 

SHERWIN, J. 

In October, 1907, the defendant insured the life of Patrick 
Gavin in the sum of $1,000, payable to Bridget Gavin, his 
mother, the plaintiff herein. The policy contained a provision 
as follows: “This policy shall cease and be null and void and of 
no effect, (1) if within two years from the date hereof the in- 
sured shall commit suicide or die by his own hand or act, 
whether sane or insane at the time.” The insured was killed by 
a gunshot on the 10th day of August, 1908, and the only fact 
question in the case is whether he purposely shot himself. 

At the time of his death the insured was nearly nineteen years 
old. He lived at home with his father and mother, and for 
nearly four years prior to the Ist of August, 1908, he had been 
in the employ of a Des Moines firm as a delivery boy. On the 
Ist of August he laid off because he was sick, and from that 
time until his death he remained at home. The plaintiff testi- 
fied: That he was not confined to his bed all of the time, but 
was up and down. That he complained of being ill, but did not 
say what his trouble was, only that he was run down and tired 
out. She said: “He complained of no ache or pain, simply 
complained of being run down and tired out. * * * His 
movements were quiet. He laid still in bed* until about 8 
o'clock, and then he would get up and lay on the sofa and read.” 
“Some days” he would go back to bed “and some days he did 
not”. No physician had been called for the deceased up to the 
morning of the 10th of August. Nor had he taken any medicine 
during such time, so far as the record dicloses. The plaintiff 
further testified that “the last few days he looked lots better and 
pleasanter. When he was at himself he was strong’. Coming 
now to the morning of the 10th of August, the evidence touch- 
ing his condition is substantially as follows: His father says 
that he saw him in his bedroom at about half past 7 o'clock in 
the morning. That “he seemed to sit up in bed, and I asked 
him was he going to work, and he said he thought he was”. The 
father then left the house, and did not again see his son alive. 


The plaintiff says as to his condition that morning: “He in- 
tended to go to work that morning, and he felt cold he said and 
told me to put a cover on him, and I did, and later on I went 
up and straightened up the room. I asked him if he was feeling 
some better, and he thought he was, and I thought I would not 
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let him lay there sick, I would get a doctor, and I went to 
Mercy Hospital and the Sisters told me Dr. Priestly was com- 
ing, that they expected him, and I told them to send him down. 
I do not know what time I was last up in his room before going 
to the hospital. It was after the usual time that he would get 
up and go to his work. That morning I asked him if he was 
going to work, and he said he did not think so. He said he was 
cold and to put a cover on him. He said nothing. I did not 
ask him what the trouble was.” 

The plaintiff and the insured were alone in the house imme- 
diately before she went to the hospital and after her return 
therefrom. She testifies as follows as to what occurred after 
she returned from the hospital: “I began straightening up the 
house, and was raveling some ravels that was on the carpet 
sweeper, and I heard a noise that I thought was a neighbor’s 
screen door, and I did not pay any attention for quite a while, 
and, after a while, I went up and you could smell the powder 
smoke all over the room, and I went to his room and found him 
moaning twice. I did not go upstairs until about ten minutes 
after the noise. I did not go in response to the noise. When 
I went into the room, he was lying on his right side. The bed 
was a little from the south wall. The bed was lying east and 
west. It was not quite into the wall. There was nothing be- 
tween the bed and the west wall. The dresser was to the east 
of the bed. I cannot tell whether he was covered up when I 
went up there. He was lying on his right side, facing the wall 
toward the south. I put my hand around his head and turned 
his face toward me, and I thought he smiled up in my face, and 
that was all. I asked him, I says, ‘Patrick, can you tell how it 
was done?’ and I got no answer, of course. I cannot tell 
whether I noticed the wound or not. I afterward saw where 
he was hurt. Do not know whether I pulled the cover back 
over him or not, but I found the revolver lying on the south 
side of the bed. I took the revolver and laid it on the dresser ; 
did not throw it. I cannot say where from the body the re- 
volver was. It may be it would be 15 inches away from his 
body.” The plaintiff further testified that she at once called a 
neighbor, and that the neighbors and officers came; that she 
did not know where her son’s hand was with reference to the 
revolver, and did not know where his hand was, ‘‘whether lving 
on top of the cover” or not. “I saw the revolver * * * on 
the covers.” 
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The coroner, a physician, and two or three officers from the 
police department were at the house soon after the death, and 
their testimony is, in substance, as follows: Dr. Morris says: 
“I found the man lying flat on his back about the middle of the 
bed, his face on the pillow. I know the body was covered, but 
do not recollect where the covers were. I think it was pulled 
down over the chest. The wound looked like a bullet wound 
about an inch above the nippel on the left side right into the 
heart. The flesh was discolored around the opening.” Mr. 
Newlen, the coroner, testified: That he found the body lying 
about the middle of the bed on its back. That he found “a hole 
in the left side above the nipple. I should judge about an inch, 
directly over the right auricle of the heart. It was burned 
around the hole in the breast about the size of a half dollar. 
He had on a thin undershirt, kind of gauze. * * * I looked 
to see if the bullet had gone through the body. It had not, and 
we did not trace the course of the bullet.” Witness Jackson tes- 
tified that the deceased was lying on his back about the middle 
of the bed, and that the flesh around the wound was discolored. 
Witness Skinner says that “they turned his undershirt back 
and it was powder marked all around there, a black space there. 
The garment he had on had a black spot where it was burned. 

* * The body was covered up when I got there.” The re- 
volver found on the bed with the insured was one that he had 
owned for some time and kept in the dresser at the foot of his 
bed when not carrying it. When taken from the bed, all of the 
chambers except one contained loaded cartridges, and this one 
contained an exploded shell. 

A separate and careful examination of the evidence leaves no 
doubt in our minds that this unfortunate young man took his 
own life. He had been too ill to work for ten days. No physi- 
cian attended him or prescribed for him. On the morning of his 
death, when his mother went to his room, he complained of 
being cold, asked her to place more cover over him, and told 
her that he would not go to work. He did not get up that 
morning, and it is evident that he was very ill. It is equally as 
apparent that the plaintiff was then alarmed over his condition, 
for she at once concluded that the time had come when a physi- 
cian must be called to attend him. That plaintiff put additional 
cover on the bed and went for Dr. Priestly, and while the record 
is silent on the subject, it is not unfair to presume that she com- 
municated her purpose to her sick boy, for such would be the 
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natural thing for a mother to do. There is nothing in the rec- 
ord to sustain the theory of an accidental shooting, and the 
only way that it can be sustained is by force of the presumption 
against the taking of one’s own life. But it is almost inconceiv- 
able that this sick boy should take his revolver from his dresser 
to his bed for the purpose of cleaning it, or amusing himself 
with it. He was familiar with the weapon because he had car- 
ried it on his person when he was delivering and making col- 
lections therefor for his employers. It was not such a novelty 
as would prompt him to leave the cover that he had asked his 
mother for. Furthermore, if he was lying on his back when 
found, as all of the witnesses, except the plaintiff, say he was, 
no presumption is strong enough to sustain the claim that the 
killing was accidental in view of the fact that the shot went 
directly into the heart, and that the powder burns on the under- 
shirt show that the muzzle of the revolver was pointed directly 
at the spot where the ball entered the body. Again, if the tes- 
timony of the plaintiff that the insured was lying on his right 
side when she found him be true, it would be practically impos- 
sible to shoot himself in the heart, as was done, without de- 
liberately placing the revolver for that purpose. It would be a 
manifest injustice to permit the presumption upon which the 
plaintiff alone relies to prevail over so many undisputed facts 
and circumstances showing a deliberate act on the part of the 
deceased. 

This is a stronger case for the defendant than either Beverly 
vs. Supreme Tent, 115 Iowa, 524, 88 N. W. 1054, or Inghram 
vs. National Union, 103 Iowa, 395, 72 N. W. 559, and must be 


controlled by those decisions. The cases relied upon by the 


appellee were decided upon facts unlike those now under con- 
sideration. 

Another matter that may properly be considered and men- 
tioned in this connection is the fact that the plaintiff at the time 
expressed her belief that her son had committed suicide. 

The policy is made void if the insured die by his own hand or 
act, whether sane or insane, and the jury should have been in- 
structed on that provision of the policy as requested by the 
defendant. It is not an uncommon belief that no absolutely 
sane person will destroy his own life. And, where the policy 
provides that it shall be void if death be caused by the act of 
the insured whether sane or insane, an instruction should be 
given covering such provision. Nothing was said in the in- 
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structions about it, however. On the contrary, the jury was 
told all through the instructions that to defeat a recovery the 
defendant must prove that the insured committed suicide. The 
cases generally make a distinction between suicide and self de- 
struction when insane. Suicide includes the moral element of 
intentional self destruction, while an insane man may commit 
the act without the presence of such moral element. Scarth vs. 
Security Mutual Life Society, 75 lowa, 346, 39 N. W. 658; 
Cooley’s Briefs on Insurance, 3248. 

The judgment should not stand. It is therefore reversed. 

Reversed. 


Note by the Editor of the Insurance Law Journal. 


The distinction here made by the court between suicide which, in 
its legal acceptation, involves the element of mental soundness as well 
as intent, and self destruction regardless of mental condition, is an im- 
portant one. While the latter also involves purpose or intent, sanity is 
not a necessary element. There may be an intent to destroy one- 
self through the operation of a disordered intellect. But acts which 
directly result in death, if not so intended, are not within the 
policy exception, no matter what may be the mental condition. 
Hence an act which, to one _ possessing sufficient intelligence, 
would be recognized as suicidal, is not such if done under mental con- 
ditions which preclude a recognition of the result which must follow. 
The insanity, too, which will excuse a suicidal act, must be such as to 
preclude a clear recognition of the immoral character and the exercise 
of a rational judgment. Temporary fits of passion or emotions such as 
shame or dread of some threatened evil, though they may be regarded 
as mental disorders, are not a sufficient excuse. 

The more recent disposition to regard all acts of an immoral or 
criminal character as the result of a diseased mind has led to the impo- 
sition of such narrow restrictions on suicide as an excepted risk that in- 
tentional self destruction, regardless of sanity, has been necessarily 
added to make the clause effective. That suicide may be consistent with 
sanity was early recognized by the common law, which made soundness 
of mind a necessary element of the crime. The same fact has been 
recognized from antiquity in the practice of self destruction among 
oriental peoples, not only as a right, but sometimes as a duty. It is 
shown in the deliberate purpose of those insured who have sought to 
protect their families through this means. The contrary view can only 
be sustained by changing the definition of sanity from its popular and 
long accepted meaning and making the moral quality of conduct the 
test of mental soundness. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


“SUFFOLK. 


ATTORNEY GENERAL 
vs. 
SUPREME COUNCIL A. L. 


In RE LAW. 
In RE MANDEVILLE.* 


FRATERNAL INSURANCE—RIGHTS OF MEMBERS. 

The act of a member of a fraternal beneficiary corporation in continu- 
ing to pay or to tender payment to the corporation of assessments 
on the basis of the original certificate, after the corporation had 
adopted a by-law reducing certificates, was a sufficient protest 
against the reduction to preserve his rights under the original cer- 
tificate, and on his death the beneficiary was entitled to recover the 
amount of the original certificate, unless the claim was released by 
a surrender of the certificate for cancellation. 


{For other cases, see Insurance, Dec. Dig. § 791.] 


FRATERNAL INSURANCE—SURRENDER OF CERTIFICATE-—- 
EFFECT. 

Where a beneficiary in a certificate issued by a fraternal beneficiary cor- 
poration was entitled to receive $5,000, the act in receiving $2,000 
and surrendering the certificate for cancellation did not operate to 
cancel the certificate, and the beneficiary could recover the balance 
due, less the difference between the assesments due on a $5,000 basis, 
without interest, when tender was made and the assessments paid, 
with interest. 


[For other cases, see Insurance, Dec. Dig. § 730.] 


FRATERNAL INSURANCE--SURRENDER OF CERTIFICATES 
—EFFECT. 

Where a member of a fraternal beneficiary corporation was old and 
feeble at the time the corporation adopted a by-law reducing certifi- 
cates from $5,000 to $2,000, and the only business he transacted was 
with a son, and notice of the proposed reduction was never given to 
the members of the lodge to which the member belonged, and after 
the adoption of the by-law he paid, without protest, several assess- 
ments on the reduced amount, the beneficiary, on the death of the 
member, was entitled to the full amount of the certificate, notwith- 
standing an acceptance of the reduced amount, because of the ab- 
sence of a showing that the member knew of the reduction. 


[For other cases, see Insurance, Dec. Dig. § 730.] 


Appeal from Supreme Judicial Court, Suffolk County. 

Information by the Attorney General, at the relation of the 
Insurance Commissioner, against the Supreme Council Ameri- 
can Legion of Honor, to wind up the affairs of defendant, a fra- 
ternal beneficiary association. From decrees disallowing claims 


“% Deeision rendered, May 24,1910. 92N. E. Rep. 147. 
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based on certificates issued to Francis M. Law and to Daniel 
V. Mandeville, claimants appeal. Reversed. 


H. A. WyMAN, pro se. 

S. C. BENNETT, L. M. FRIEDMAN, J. C. Ivy, R. G. McCLunec, 
and L. C. MCBRIDE, /or certain claimants. 

J. J. Hiceins and ANGIER L. Goopwin, for members in good 
standing. 

LORING, J. 

Law’s Case (claim 156) is another of the seventeen appeals 
from the decree of October 29, 1909. See Attorney General vs. 
American Legion of Honor (Hall’s Case) 92 N. E. 186. 

In this case the member died on June 9, 1902, and on Sep- 
tember 22, 1902, the beneficiaries were paid $2,000 and sur- 
rendered the certificate for cancellation. 

The local collector made an affidavit that after the adoption 
of by-law 55 the member paid him ‘“‘an assessment, or perhaps 
more than one on the old basis, and that he sent it or them to 
the defendant at Boston”, that it or they were refused, but the 
member “continued to tender me full payment on every assess- 
ment’, and on his remittance blanks to the Supreme Secretary 
“T made a note of this tender”. 

No evidence to control the fact so testified to was introduced. 
We think that this was a sufficient protest to preserve the rights 
of the member and that he is now entitled to share in the 
emergency fund for the difference between what was paid the 
beneficiaries and what is now due (see Dunlavy’s Case, 92 N. E. 
140, and cases there cited), unless this claim has been released 
by the surrender of the certificate for cancellation. 

It is !aid down in Byles on Bills (18th Ed.) 199, that: “It is 
a general rule of law, that a simple contract may before breach 
be waived or discharged, without a deed and without considera- 
tion; but after breach there can be no discharge, except by 
deed, or upon sufficient consideration.” This was stated in 
Dobson vs. Espie, 2 H. & N. 79, 83, to be an accurate statement 
of the law. To that effect see Foster vs. Dawber, 6 Ex. 839; 
Leake on Contracts, 654; Addison on Contracts (10th Ed.) 160. 

It is true that the surrender of a negotiable instrument op- 
erates as a release. Slade vs. Mutrie, 156 Mass. 19, 30 N. E. 
168; Larkin vs. Hardenbrook, 90 N. Y. 333, 48 Am. Rep. 176; 
Ellsworth vs. Fogg, 35 Vt. 355; Draper vs. Hitt, 43 Vt. 439, 
5 Am. Rep. 292; Vanderbeck vs. Vanderbeck, 30 N. J. Eq. 
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265; Young vs. Power, 41 Miss. 197; Stewart vs. Hidden, 13 
Minn. 43 (Gil. 29). See, also, Simons vs. American Legion of 
Honor, 178 N. Y. 268, 268, 70 N. E. 776. But that rule de- 
pends upon the law merchant. Foster vs. Dawber, 6 Ex. 839; 
Cook vs. Lister, 138 C. B. (N. S.) 548, 592; Dobson vs. Espie, 
2 H. & N. 79, 838; Byles on Bills (18th Ed.) 199, 200; Leake 
on Contracts, 565, 654; Addison on Contracts (10th Ed.) 160. 

We are of opinion that the rule applied in Slade vs. Mutrie, 
156 Mass. 19, 30 N. E. 168, does not apply to common law con- 
tracts. 

The sum to which these beneficiaries are now entitled is to 
be found as follows: From $5,000 with interest to August 12, 
1904, there is to be deducted (1) the amount of the difference 
between the assessments due on the $5,000 basis (without in- 
terest where tender was made) and the assessments paid with 
interest from the several dates on which they were paid to Au- 
gust 12, 1904; and (2) the sum already paid to the beneficiaries. 

Decree accordingly. 

in Mandeville’s Case (claim 132), the member died on March 
10, 1901, after paying without protest six assessments of the 
reduced amount for a period of five months. On December 26, 
1901, the beneficiary accepted $1,900, stating at the time that it 
was taken as a payment on account and that she reserved all 
her rights. It is true that this was said to the “local officer”, 
but it was sufficiently brought home to the defendant corpora- 
tion by the changes made by the beneficiary in the receipt 
(which it was the duty of the “local officer” to procure) sent by 
the “local officer” to the defendant. 


We have held in Dunlavy’s Case, supra, that unless there is 
evidence to the contrary each member must, be taken to have 
known of the adoption of by-law 55. In the case at bar there 
was evidence to the contrary: “The local collector says: ‘No 
notice was ever given to members of the proposed or attempted 
reduction in the amount of $5,000 certificates by Binghamton 
Council.’” In addition the member at the date of his death 
was an old man of eighty-two years of age and feeble. Appar- 
ently the only business he transacted was with his son. There 


was also evidence that there previously had been changes in the 
amount of assessments made by a change in the rates through 
an amendment of the by-laws. 


Under these circumstances we are not satisfied that the mem- 
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ber knew of the adoption of by-law 55, and the beneficiary is 
now entitled to the relief stated in Law’s Case. 


Decree accordingly. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK. 


ATTORNEY GENERAL 


| 
ve. 
SUPREME COUNCIL A. L. H. | 

In RE CORFIELD.* 


* 


FRATERNAL INSURANCE—CHANGE OF BY-LAWS — RIGHTS 
OF MEMBERS. 

A member of a fraternal beneficiary corporation, who protested against 
a by-law reducing certificates from $5,000 to $2,000, thereby pre- 
served his rights under the original certificate, and on his death the 
beneficiary was entitled to full payment under the original certificate, 
unless the claim has been released or is barred by limitations. 


[For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.] 


FRATERNAL INSURANCE—CHANGE OF BY-LAWS — RIGHTS 
OF MEMBERS. 

Where a member of a fraternal beneficiary corporation protested against 
a by-law reducing certificates from $5,000 to $2,000, and the benefici- 
ary on June 29, igo1, after the member's death, took the reduced 
sum and surrendered the certificate, and 74% months later sued out 
a writ against the corporation, without filing any declaration or 
statement of claim, or without taking any action thereunder, and 
then, on the appointment of a receiver of the corporation in 1904, she 
claimed full payment under the certificate, her right to full payment 
was not barred by acquiescence. 


[For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.] 


Appeal from Supreme Judicial Court, Suffolk County. 


Information by the Attorney General, at the relation of the 
Insurance Commissioner, against the Supreme Council Ameri- 
can Legion of Honor, for the winding up of the affairs of de- 
fendagt, a fraternal beneficiary corporation. From a decree 
disallowing a claim based on a certificate issued to Henry C. 
Corfield, claimant appeals. Reversed. 

"% Decision rendered, May 24,1910. 92 N. E. Rep. 148. 
Vou. XXXIX.—78. 
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H. A. WYMAN, pro se. 

S. C. BENNETT, L. M. FRIEDMAN, J. C. Ivy, R. G. McCiune, 
and L. C. McBRIDE, /or certain claimants. 

J.J. H1ccrins and ANGIER L. Goopwin, for members in good 
standing. 

LORING, J. 

Corfield’s Case (claim 139) is another of the seventeen ap- 
peals from the decree of October 29, 1909. See Attorney Gen- 
eral vs. American Legion of Honor (Hall’s Case) 92 N. E. 136. 

In this case the member died on January 20, 1901, after hav- 
ing protested against the reduction. On May 29, 1901, the 
beneficiary took $1,900 and surrendered her certificate. We ac- 
cept as true Wilson’s version of the statements made to her at 


that time, and find that there was no misrepresentation made 
to her then. On January 18, 1902 (some seven and a halt 
months later) she sued out a writ against the defendant, “but 
no declaration or statement of claim was filed and no action of 
any kind was taken thereunder”, and therefore that did not help 
to preserve her rights. 

The member preserved his rights by protesting, and the bene- 


ficiary at his death was entitled to be paid on the basis of a 
$5,000 certificate. That claim never has been released, and is 
not barred by the statute of limitations. 

Where the member did not acquiesce in the validity of the 
by-law but protested against it, the acquiescence of the benefici- 
ary for this length of time should not in our opinion bar her 
from being paid the death benefit legally due to her out of the 
trust fund held for that purpose, although that fund has been 
kept in existence by the acquiescence of members generally in 
the validity of the by-law. 

The beneficiary is entitled to the relief stated in Law’s Case, 
92 N. E. 147. 

Decree accordingly. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK. 


ATTORNEY GENERAL ) 
v8. | 

SUPREME COUNCIL A. L. H. 
In RE BLAIR.* J 


FRATERNAL INSURANCE—OFFICERS AND AGENTS OF COR- 
PORATION. 

The local collector of a local council of a fraternal beneficiary corpora- 
tion conducting business on the lodge system is not an officer or 
agent of the corporation. 


[For other cases, see Insurance, Cent. Dig. § 1836; Dec. Dig. § 695.] 


FRATERNAL INSURANCE—OFFICERS AND AGENTS OF COR- 
PORATION. 

Where a fraternal beneficiary corporation conducting business on the 
lodge system repudiates the acts of a local collector of a local coun- 
cil, by means of which a settlement with a beneficiary on which it 
relies was brought about, it cannot insist on the settlement. 


[For other cases, see Insurance, Cent. Dig. § 1836; Dec. Dig. § 695.] 


FRATERNAL INSURANCE— SETTLEMENT OF CLAIMS— 
FRAUD—EVIDENCE. 

In proceedings to dissolve a fraternal beneficiary corporation, evidence 
held not to show that a beneficiary in a certificate was induced to 
make a settlement of a claim under the certificate by means of false 
representations of the local collector of a local council to which the 
deceased member had belonged, precluding the beneficiary from 
avoiding the settlement. 


[For other cases, see Insurance, Cent. Dig. § 1847; Dec. Dig. § 710.] 


Appeal from Supreme Judicial Court, Suffolk County. 

Information by the Attorney General, at the relation of the 
Insurance Commissioner, against the Supreme Council Ameri- 
can Legion of Honor, to wind up the affairs of defendant, a fra- 
ternal beneficiary corporation. From a decree disallowing a 
claim based on a certificate issued to Henry C. Blair, Mary L. 
Blair, beneficiary, appeals. Affirmed. 


H. A. WYMAN, pro se. 

S.C. BENNETT, L. M. FRIEDMAN, J. C. Ivy, R. G. McCiune, 
and L. C. McBrRIDE, /or certain claimants. 

J.J. Hiccins and ANGIER L. GoopwIn, for members in good 
standing. 


* Decision rendered, May 24,1910. 92 N.E. Rep. 149. 
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LORING, J. 

Blair’s Case (claim 188). This is another of the seventeen 
appeals from the decree of the single justice dated October 29, 
1909, and is the same case that was before the Supreme Court 
of Pennsylvania on Demurrer in Blair vs. American Legion of 
Honor, 208 Pa. 262, 57 Atl. 564, 101 Am. St. Rep. 934, referred 
to in Hall’s Case, 92 N. E. 136. 

We have decided in Dunlavy’s Case, 92 N. E. 140, that a 
member was not entitled to $5,000 under by-law 55 so long as 
the emergency fund was not exhausted. ‘Therefore the fact al- 
leged in the bill in equity on which the decree of the Supreme 
Court of Pennsylvania was founded did not exist. 

This member paid “without protest or objection” assessments 
of the reduced amount for a period of three months from Octo- 
ber 1, 1900, to January 7, 1901, when he died. On May 4, 1901, 
the beneficiaries were paid $1,900, gave a receipt in full, and 
surrendered the certificate for cancellation. Nothing was heard 
from them until October 1, 1902, when the suit was brought in 
Pennsylvania. It is stated “that between the date of the settle- 
ment of said claim, May 4, 1901, and the date suit was brought, 
October 1, 1902, about three hundred (800) new members had 
joined the order, and about four hundred (400) died”. The case 
therefore comes within Doleac’s Case, 92 N. E. 143, unless 
there is something to take it out of it. 

The beneficiaries seek to avoid that settlement by reason of 
the fact reported by the receiver that the local collector “told 
Mrs. Blair that the financial condition of the order was not in 
good shape, and that if the nineteen hundred dollars ($1,900), 
the amount due on the certificate under the then existing by- 
laws, was not taken the beneficiary might get nothing, as the 
amount coming into the order was not sufficient, and no new 
members were joining”. The local collector (as was decided in 
Dreyfus’s Case, 92 N. E. 145) is not an officer or agent of the 
defendant corporation. But under the doctrine of Rackemann 
vs. Riverbank Improvement Co., 167 Mass. 1, 44 N. E. 990, 57 
Am. St. Rep. 427 (referred to in Hall’s Case, supra), if the de- 
fendant repudiates the means by which an act on which it relies 
was brought about it cannot insist upon the act. If on this evi- 
dence the local collector is to be taken to have said that not a 
single new member was joining, it was not true. But if what 
he said is to be taken to mean that new members to a sufficient 
number were not joining the order, it was abundantly true. It 
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has been explained that the necessity for some action being 
taken by the defendant corporation was that its membership 
was decreasing and the assessments did not pay the death bene- 
fits; that under these circumstances the emergency fund was 
bound to be exhausted, and if it was exhausted before the de- 
fendant was put into the hands of a receiver to be wound up, the 
beneficiary would get nothing; or, if the order was put into 
the hands of a receiver before a member died, the member 
would get practically nothing. Before telling the beneficiary 
and her son (upon whom she now relies) what is now relied 
upon as a false representation, the local collector “stated and 
explained” to her the by-laws, “with reference to the reduction 
of the amount of the certificate”, and told her “of the litigation 
by a party by the name of Getz” (Getz vs. American Legion of 
Honor [C. C.] 109 Fed. 261), and said to her that he “didn’t 
know what it would amount to”, although he added that he 
“couldn’t see how they could get over the by-laws, as all the 
organizations [he] was a member of, the parties going in were 
bound by the by-laws in existence, or that might be passed at 
a future time”. We find as a fact that the statement made when 
the certificate was surrendered for cancellation taken as a whole, 
was not untrue. The case comes within Doleac’s Case, supra. 
Decree affirmed. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK. 


ATTORNEY GENERAL 


) 
ve | 
\ 
SUPREME COUNCIL A. L. H. | 

J 


IN RE WEISS.* 


FRATERNAL INSURANCE—CHANGE OF BY-LAWS—RIGHTS 
OF MEMBERS. 

A member of a fraternal beneficiary corporation conducting business on 
the lodge system, who tendered to the local collector the full assess- 
ments on his certificate after the corporation had attempted to re- 
duce the same pursuant to a by-law reducing all certificates, did not 
thereby preserve his rights under the original certificate. 

[For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.] 


* Decision rendered, May 24,1910. 92 N. E. Rep. 150. 
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raat eee INSURANCE—SETTLEMENT OF CLAIMS—VA- 


Where a member e a fraternal beneficiary corporation surrendered in 
October, 1900, his $5,000 certificate and received in exchange there- 
of a certificate for $2,000, in compliance with a by-law reducing cer- 
tificates to $2,000, and thereafter paid assessments, without protest 
to the corporation, until his death in January following, and the 
beneficiary in June following acepted payment under the new cer- 
tificate, and made no objection thereto until July 20, 1904, and be- 
tween the death of the member and July 20, 1904, the cor- 
poration conducted its business, levied assessments, and admitted 
new members on the basis that the liability under the certificate had 
been settled by the payment, the payment was conclusive on the 
beneficiary. 


[For other cases, see Insurance, Cent. Dig. § 1981; Dec. Dig. § 708.] 


Appeal from Supreme Judicial Court, Suffolk County. 

Information by the Attorney General, at the relation of the 
Insurance Commissioner, against the Supreme Council Ameri- 
can Legion of Honor, to wind up the affairs of defendant, a fra- 
ternal beneficiary corporation. From a decree disallowing a 
claim based on a certificate issued to Henry W. Weiss, claim- 
ant appeals. Affirmed. 


H. A. WyMAN, pro se. 

S.C. BENNETT, L. M. FRIEDMAN, J. C. Ivy, R. G. McCune, 
and L. C. McBrRIDE, /or certain claimants. 

J. J. Hiccins and ANGIER L. GoopwIin, /or members in good 
standing. 

LORING, J. 

Weiss’s Case (claim 149) is another of the seventeen appeals 
from the decree of the single justice dated October 29, 1909. 
See Attorney General vs. American Legion of Honor (Hall’s 
Case) 92 N. E. 136. 

In this case the member, under date of October 19, 1900, in- 
dorsed on the back of his certificate for $5,000, “I surrender 
and return to you my benefit certificate”, etc. “Change applied 
for on this 19th day of October, 1900, and to take effect on 
the 19th day of October, 1900.” This certificate was 
filed with the order on November 17th, and a certificate for 
$2,000 was issued to him on November 24, 1900. He died on 
January 16, 1901, having paid “without protest (except as here- 
inafter noted) assessments as levied”. How many is not stated. 
On June 18, 1901, $1,900 was paid to the beneficiaries, and the 
$2,000 certificate surrendered for cancellation. The beneficiary 
now makes affidavit that the member, her husband, exchanged 
the certificate because he supposed that he was compelled to 
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do so. There was some evidence from the local collector that at 
some time not stated the member tendered to him the full assess- 
ment. But “there is no evidence on the books of the order of 
any objection or protest on the part of the member as to the 
reduction of the amount of his certificate or the assessments 
thereunder”. That was not sufficient to preserve his rights. 
Dreyfus’s Case, 92 N. E. 145. 

There was in fact no fraud or misrepresentation on the part 
of anybody in the éxchange which was made of the $5,000 cer- 
tificate for the certificate for $2,000. The only ground of avoid- 
ance is that the member made a mistake of law. But even ii 
such a mistake of law is ground for relief in equity, and even if 
the member’s right to avoid the exchange has vested in the 
beneficiary who was not a party to the contract, no relief could 
be given in this case. No objection was made by the benefici- 
aries until July 20, 1904, three years and eight months after the 
exchange of the certificates was completed, and one year and 
a month after the payment of the exchanged certificate on the 
surrender of it for cancellation. It is stated in the report on 
which this case is submitted “that between said October 1, 1900, 
and January 16, 1901 (the date of the death of the member), 
and July 20, 1904 (the date of the suit against the order), the 
order conducted its business, levied assessments, and admitted 
new members on the basis that the liability under this certificate 
was for the amount named, to wit, two thousand dollars ($2,- 
000), and that the same had been settled by the payment as 
above set out”. We take it that the period with respect to 
which the last statement is made is the period from June 18, 
1901, to July 20, 1904, during which the order conducted its 
business, levied assessments and admitted new members on 
the basis that this claim had been settled by the payment as 
above set out. 

The case comes within Doleac’s Case, 92 N. E. 143. 

Decree affirmed. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 
ATTORNEY GENERAL 


SUPREME COUNCIL A. L. H. 


| 
| 
| 
J 


IN RE NEWTON.* 


FRATERNAL INSURANCE—SETTLEMENTS—VALIDITY. 

A fraternal beneficiary corporation, which had issued a certificate for 
$5,000, adopted a by-law reducing all $5,000 certificates to $2,000. 
The member protested against the reduction, and tendered payment 
of assesments based on a $5,000 certificate. After his death the bene- 
ficiary compromised the claim for $3,000, in consideration of which 
a release was given. At the time of the compromise it had not been 
decided that a member, who protested, preserved all his rights, and 
the corporation acted in good faith in making the settlement. Held, 
that the settlement was supported by a valid consideration, as the 
corporation forbore its right to litigate the extent of its liability. 

|For other cases, see Insurance, Cent. Dig. § 1984; Dec. Dig. § 801.] 

Appeal from Supreme Judicial Court, Suffolk County. 
Information by the Attorney General, at the relation of the 

Insurance Commissioner, against the Supreme Council Ameri- 

can Legion of Honor, to wind up the affairs of defendant, a fra- 

ternal beneficiary corporation. From a decree disallowing a 

claim based on a certificate issued to F. McC. Newton, the 

beneficiary therein appeals. Affirmed. 


H. A. WYMAN, receiver, pro se. 

S. C. BENNETT, /or certain claimants. 

IL. M. FRIEDMAN and MorsE & FRIEDMAN, /or Julia Tuska 
and M. E. Johnson. 

J.C. Ivy and E. S. EnsiGn, Jr., for C. T. Corfield’s Ex’rs. 

R. G. McCiunc, for Mary G. Blair. 

J.J. Hicerns and ANGIER L. Goopwin, /or members in good 
standing. 

I,. C. McBripk, /or certain claimants. 

LORING, J. 

Newton's Case (claim 164) is another of the seventeen appeals 
from the decree of October 29, 1909. See Attorney General vs. 
American Legion of Honor (Hall's Case) 92 N. E. 136. 

it is stated in the facts reported by the receiver: “(2) That 


*% Decision rendered, May 24,1910. 92 N. E. Rep. 151. 
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the member paid all assessments levied by the order on said 
certificate of five thousand dollars ($5,000) to the date of its 
reduction to two thousand dollars ($2,000), and thereafter paid 
twenty-six (26) assessments during a period of a year and a 
half on the certificate so reduced, under protest, and made a 
tender (for a time, at least) of the amount formerly paid; and 
did not deliver up his five thousand dollar ($5,000) certificate for 
a two thousand dollar ($2,000) certificate. (83) That the mem- 
ber, shortly after the reduction in the amount of his certificate, 
was transferred from his original local council in Texas (dis- 
solved) to a Masachusetts council, and thereafter was a member 
of and paid his assessments to a local council located in Massa- 
chusetts.” 

It is further stated by the receiver, under the heading “Fur- 
ther Proof”, that the claimant has filed eight affidavits and two 
letters, and that “upon these affidavits, letters, and the books, 
papers and documents of the order the receiver reports as fol- 
lows :— 

“(12) That it appears from a typewritten paper, dated Octo- 
ber 31, 1900, that the member tendered to the local collector 
payment of twenty-four dollars ($24), the assessment on a five 
thousand dollar ($5,000) certificate, and, it being refused, paid 
under protest, the assessment on a two thousand dollar ($2,000) 
certificate; that this paper was signed by two witnesses, who, 
on February 21, 1908, made oath that they signed the same at 
the request of the member; that two similar papers, dated No- 
vember 30, 1900, and December 17, 1900, and sworn to by four 
other persons as above, to the same effect, are also filed. 

‘“(13) That it appears from the affidavit of the said local col- 
lector dated February 21, 1908, that the said tender was made 
on October 31, 1900, and refused by him, as he had been in- 
structed by the order not to receive assessments except upon 
the basis of two thousand dollar ($2,000) certificates; that such 
an assessment was paid by the member under protest, and there- 
after tendered, and payments, under protest, were made so long 
as the collector acted. 

“(14) That it appears from the affidavits of the beneficiary, 
dated February 21, 1908, that the tenders and payments under 
protest, as above stated, were made and received up to the 
time the payment of assessments began to be made to the local 
collector in Massachusetts, but not thereafter.” 

The member died on April 1, 1902, and on August 16, 1902, 
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a draft for $2.000 was tendered and refused. Thereafter the at- 
torney of the beneficiary came from Texas to Boston and took 
the matter up with the officers and the counsel of the defendant 
corporation. The result of these conferences was an agree- 
ment to compromise for $3,000. A draft for that amount was 
forwarded to Texas through a bank and accepted by the bene- 
ficiary on October 4, 1902. The beneficiary, in consideration of 
that payment, gave a release under seal. But by the laws of 
Texas an agreement under seal stands on the footing of a sim- 
ple contract. It follows that this settlement was not binding 
unless it was founded on a valid consideration. The single jus- 
tice found that the compromise was based on a valid considera- 
tion and is binding. We agree with him upon that point. 

The law upon this point is now settled, to wit: “If an intend- 
ing litigant bona fide forbears a right to litigate * * * he 
does give up something of value.” A compromise based on 
such a consideration is based on a valid one and is binding. 
Blount vs. Wheeler, 199 Mass. 330, 85 N. E. 477, 17 L. R. A. 
(N. S.) 1036. 

lf full credence were given to all that is said in the affidavits 
filed by the claimant and those affidavits were construed to 
mean what the claimant contends for, the compromise here in 
question was brought about by a threat of delay without the de- 
fendant’s thinking it had a defense. Such a compromise would 
be founded on a threat of vexatious litigation and would not be 
binding. Blount vs. Wheeler, ubi supra. But the counsel for 
the defendant corporation also has made an affidavit. The 
questions of fact upon which the validity of this compromise 
really depends have not been directly dealt with in a satisfactory 
way in these affidavits, and we must look to the facts for a de- 
termination of the question. 

What the facts were and what the law was governing the 
rights of the parties was not then altogether clear. 

It would seem that there was some question as to how many 
payments were made under protest. The statements made by 
the receiver upon this point seem to be in conflict. The re- 
ceiver begins with a statement that the member “paid twenty- 
six (26) assessments during a period of a year and a half on the 
certificate so reduced, under protest, and made a tender (for a 
time at least) of the amount formerly paid”’. 

3ut in the next paragraph he says that “shortly after the re- 
duction in the amount of his certificate, [the ‘“member] was 
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transferred” upon the dissolution of the local council in Texas 
to 4 Massachusetts council. And when we come to the “further 
proof” it would seem from the statement of the receiver that but 
three payments of the reduced amount were paid to the col- 
lector of the Texas council, and that when payments were made 
to the collector of the Massachusetts council neither protest 
against the smaller nor tender of the larger amount was made. 
Whether that be the fact or not is not altogether plain upon 
these statements. 

It is now settled (Law’s Case, 92 N. E. 147) that a member 
who protested preserved all his rights. But that had not been 
directly decided then, and the decision in Porter vs. American 
Legion of Honor, 188 Mass. 326, 67 N. E. 238 (if that is ma- 
terial here), was not made until seven months after the date of 
this compromise. 

More than that, if it was the fact that after December 17, 
1900, the assessments of the reduced amount were paid without 
protest there were twenty-three assessments so paid. It is by 
no means plain that under those circumstances the member 
made the protest necessary to preserve his rights. 

We find as a fact that in agreeing to pay $3,000 (in place of 
the $2,000 which it first offered) the defendant in good faith 
forbore the right to litigate questions involved in this claim. 
The compromise therefore was founded on a valid consideration, 
and the entry must be :— 

Decree affirmed. 


ST. LOUIS COURT OF APPEALS. 


MISSOURI. 


RENFRO 
vs. 
METROPOLITAN LIFE INS. CO.* 
INDUSTRIAL INSURANCE—CONTRACTS—VALIDITY. 


The facility clause of an industrial life policy that on the death of in- 
sured prior to a specifi¢d date, the amount due may be paid to 
either the beneficiary named or to the executor or administrator, 
husband or wife or any blood relative of insured, and that the pro- 
duction of a receipt signed by either of them shall be conclusive 
evidence of payment is valid, and where insurer has paid the policy 





*% Decision rendered, April 19,1910. Rehearing denied June 28,1910. 1298S. W. Rep. 444. 
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to one of the enumerated persons who owned the policy and sur- 
rendered it, another of the persons enumerated may not compel *pay- 
ment. 


[For other cases, see Insurance, Cent. Dig. $ 1461; Dec. Dig. § 585.] 

INDUSTRIAL INSURANCE—CONTRACTS—CONSTRUCTION. 

Industrial life policies will be treated by the courts as highly benevolent, 
and they will not be construed as intending to provide a fund for 
the benefit of creditors of insured, unless that is distinctly set out in 
the policy itself. 

[For other cases, see Insurance, Cent. Dig. § 1480; Dec. Dig. 5or1.] 

FAILURE TO PAY POLICY—PENALTY. 

Where insurer in an industrial policy designating the estate of insured 
as a beneficiary refused to pay on insured’s death the amount of the 
policy to the only child of insured, the court awarding judgment in 
favor of the child would not impose the damages prescribed by Rev. 


St. 1899, § 8012 (Ann. St. 1906, p. 3808), for insurer had the right to 
take the judgment of the court as to its liability. 


[For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.] 


Appeal from St. Louis Circuit Court; Jas. E. Withrow, 
Judge. 

Action by Samuel $. Renfro by Samuel A. Jenkins as next 
friend against the Metropolitan Life Insurance Company. 
From a judgment for defendant, plaintiff appeals. Reversed 
and remanded. 

Samuel S$. Renfro is an infant under the age of twenty-one 
years and over the age of eighteen, and having no legally ap- 
pointed guardian, a next friend, who is the nominal plaintiff, 
had been appointed by the court to serve in that capacity, and 
as such has brought this suit. Using the word plaintiff here- 
after, unless otherwise noted, we refer to the minor, who is the 
real party in interest. The suit was originally brought in a 
justice’s court on a statement there filed, and on appeal to the 
Circuit Court the amended petition on which the case was tried 
was filed. In this amended petition it is set out that the defend- 
ant is a corporation incorporated under the laws of New York, 
engaged in business in this state, and that on the 14th ‘of Oc- 
vober, 1901, at the city of St. Louis, the defendant, by its certain 
policy, insured the life of one Jessie Taylor, the mother of the 
plaintiff, and that while plaintiff's name does not appear in the 
policy as the beneficiary, yet it is averred that it was understood 
and agreed by and between defendant, plaintiff, and the insured 
that the plaintiff would be made beneficiary in the policy; that 
it is provided in the policy as follows: “In case of such prior 
death of the insured the company may pay the amount due 
under this policy to either the beneficiary named above or the 
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executor or administrator, husband or wife, or any relative by 
blood of the insured, and the production of a receipt, signed by 
either of them, shall be conclusive evidence that all claims un- 
der this policy have been satisfied.” 

The petition then sets out that plaintiff is a relative by blood 
of the insured, being her only child and heir, and that ever since 
the issue of the policy he has been the owner thereof and the 
owner of the receipt book in which the premiums paid on the 
policy were recorded; that it is now, and was at the time of the 
issue of the policy, the custom of the defendant to pay industrial 
insurance policies such as this to the husband or wife, or any 
relative by blood of the insured; that the insured, Jessie Taylor, 
died about the 25th of April, 1907, and at the time of her death 
all the conditions and provisions contained in the policy were 
duly complied with by her, and within a short time after her 
death plaintiff applied to defendant for blanks upon which to 
make proof of the death of the insured but the defendant failed, 
neglected, and refused to furnish them and denied all liability 
on the policy, thereby waiving such proofs of death; that prior 
to the institution of the suit plaintiff demanded of defendant 
payment of the policy, “but defendant vexatiously refused to 
pay said policy or any part thereof”. Judgment is prayed for 
$195, less the unpaid premiums of fifteen cents per week from 
the 14th day of May, 1906, to the date of the death of the in- 
sured, namely, 25th of April, 1907, with interest thereon from 
the filing of the suit, to wit, 26th of August, 1907, also 10 per 
cent of the face of the policy, less the unpaid premiums afore- 
said, and a reasonable attorney’s fee for vexatiously refusing to 
pay the policy. There was no written pleading on the part of 
the defendant, either before the justice or the Circuit Court. 

The case was tried before the court, a jury having been 
waived, and the policy introduced which was in the name oi 
Jessie Taylor, the weekly premiums being fifteen cents and the 
amount of insurance payable in the event of death after one 
year $195; after three years the above amount to be increased 
as provided in the policy. Opposite the entry, “name of bene- 
ficiary and relationship to the insured”, is the word “Estate”. 
The policy then provides in the ordinary way that in considera- 
tion of the statements in the printed and written application, 
which are made warranties, and of the payment of the premiums 
mentioned on or before each Monday, the Metropolitan Life 
Insurance Company agrees to pay as an endowment to the in- 
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sured named above, on the anniversary of the policy next after 
she shall have passed the age of seventy-nine years and upon 
the surrender of the policy and all receipt books, $270; or if the 
insured die prior to the date of the maturity of the endowment, 
to pay upon the receipt of proofs of the death of the insured, 
made in the manner, to the extent and upon the blanks required 
herein, and upon surrender of the policy and all receipt books, 
the amount stipulated in said schedule. Then follows this clause, 
which is called the “facility” clause: “In case of such prior 
death of the insured the company may pay the amount due under 
this policy to either the beneficiary named above or to the ex- 
ecutor or administrator, husband or wife, or any relative by 
blood of the insured, and the production of a receipt signed by 
either of them shall be conclusive evidence that all claims under 
this policy have been satisfied.” Another clause in the policy 
provides that the agents of the defendant company are not au- 
thorized and have no power to make, alter, or discharge con- 
tracts, waive forfeitures or receive premiums on policies more 
than four weeks in arrears, or to receipt for the same in the 
receipt book. It was admitted at the trial that the premiums 
had not been paid on the policy from the 14th of May, 1906, to 
the date of the death of the insured, 25th of April, 1907, but that 
the reserve on the policy carried it by way of extended insur- 
ance beyond the death of the insured, which it is admitted oc- 
curred on the 25th of April, and it was also admitted that the 
amount due on the policy, if there is any liability on the part of 
the defendant to this plaintiff, is the face of the policy less the 
unpaid premiums of fifteen cents per week, commencing with 
the 14th day of May, 1906, and ending on the 25th day of April, 
1907, with interest at 6 per cent per annum, 

Plaintiff, Renfro, being sworn, testified that Jessie Taylor was 
his mother; that he was present when the application for the 
policy was written. He was asked what was said between the 
agent and his mother with respect to whom would be the bene- 
ficiary of the policy at that time. This was objected to as an 
attempt to vary a written contract by parol evidence; objection 
overruled, defendant duly excepting. Witness answered that 
the agent said he (plaintiff) should be the beneficiary in the 
policy and that it would be paid over to him in case of the death 
of his mother. He testified that he had no brothers or sisters 
and that his father was not now living, being dead at the time 
the policy was taken out. At the time his mother died he 
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(plaintiff) had possession of the premium receipt book and the 
policy, and had possession of them until he had turned them 
over to his attorney for the purposes of this suit. On cross ex- 
amination he testified that he had never had any brothers or 
sisters and was the only child; was present at the time when 
his mother and the agent of the defendant had the conversation 
in regard to the policy and was then fourteen years old; is now 
twenty years old; doesn’t remember the day of the month that 
the conversation occurred but it was before the policy was de- 
livered to his mother. A witness, placed upon the stand in be- 
half of plaintiff, testified that he had been the agent of the de- 
fendant; he was asked, to look at the policy in suit and state 
what, under its provisions, was the custom of the defendant 
company as to whom similar policies were paid in the year 1901. 
This was objected to, and objection sustained. The attorney 
for plaintiff, sworn on behalf of plaintiff, testified that as atttor- 
ney for plaintiff he wrote the defendant a letter, a copy of which 
he produced. The letter is not in the record by reason, as coun- 
sel state, of the admissions following, namely, that is to say, 
that for the purposes of this case it is admitted that a demand 
was made on the defendant for payment under the policy, also 
that the request for blanks was made and refused because the 
defendant denied any liability in the case to plaintiff, because 
plaintiff was not the designated beneficiary and not entitled to 
the payment of proceeds thereof. This was all the evidence in 
the case. 

At the close of it plaintiff prayed the court to declare the law 
to be that under the pleadings, the law, and the evidence plain- 
tiff was entitled to recover. The court refused this, plaintiff 
duly excepting to the refusal, and at the instance of the defend- 
ant the court declared the law to be that under all the evidence 
in the case, plaintiff is not entitled to recover against the de- 
fendant, and the finding and judgment will therefore be in favor 
of the defendant. This was objected to by plaintiff and excep- 
tion duly saved to it being given. Judgment was thereupon en- 
tered in favor of defendant, from which plaintiff of record, after 
filing a motion for new trial, perfected an appeal to this court. 


Jas. J. O’DononHoE, for Appellant. 
NATHAN FRANK and Max W. OLIVER, for Respondents. 


REYNOLDS, P. J. (after stating the facts as above). 
There have been a number of cases on like policies before 
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this court, this class of insurance being what is commonly called 
“industrial life insurance”. As was said by this court in the 
case of Wilkinson vs. Life Ins. Co., 63 Mo. App. 404, and refer- 
ring to this same company defendant, that while the case in- 
volves a small amount, upon its decision depended the interpre- 
tation to be placed upon the most important clause in the 
policies issued by what are known as industrial insurance com- 
panies. In the Wilkinson Case this court held that the clause 
above referred to, known as the “facility” clause, was valid; and 
that it did not authorize or compel the payment by the com- 
pany to one of the persons enumerated, after another such per- 
son, who owned the policy, had surrendered it to the company 
in order to receive the payment. This was again affirmed in a 
suit between the same parties, reported 64 Mo. App. 172. 

It will be noticed that in the case at bar the designation of 
the party to whom the amount due under the policy is to be paid 
in the event of the death of the insured before the endowment 
period has matured, is “Estate”. That is, no particular person 
is designated, the word “estate” alone being used. Over the 
objection of the defendant the plaintiff offered evidence, which 
was admitted by the court subject to the exception, to the effect 
that at the time when the policy was issued it was understood 
between his mother and the agent of the company, that he, the 
only child, was the person meant by “Estate”. At the time 
when the plantiff claims to have heard this conversation, he was 
but fourteen years old and was twenty when he testified. The 
learned counsel for defendant contend with great force that it 
is very improbable that a young boy of fourteen would have 
remembered this one fact. We are not the court to pass on that 
one way or the other. The credibility of the witness was for 
the learned trial court. Nor can we say what view he took of it. 
The objection made to this evidence when offered is that it was 
incompetent, as an attempt to vary the policy. This was the 
only objection made to it at the time it was offered. The 
learned trial judge did not finally pass on this objection, but it 
was not tenable. This testimony had no*tendency to vary or 
contradict the policy, but was the explanation, by extrinsic evi- 
dence, of what took place at the time of the delivery of the 
policy—of an ambiguous term; that is to say, the term “estate”, 
found in the policy itself. We make no contention, of course, 
over the propositions that contracts are not to be varied by 
parol testimony as to what was intended by the parties before 
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their execution, but that is not this case. In an old case, that 
of Loos’s Guard. vs. John Hancock Mut. Life Ins. Co., 41 Mo. 
538, loc. cit. 541, Judge Wagner, who delivered the opinion of 
the court and construing the term “to his heirs or representa- 
tives’, to whom the policy there before the court was payable, 
says that while the term “representatives”, in general and in a 
professional or technical sense simply means “executors or ad- 
ministrators”, they are often construed differently, “if it is clear 
that the intention was to vest the estate in a different class of 
persons”. That they mean “executors and administrators” will 
ordinarily be taken as true, where nothing is shown to raise a 
counter presumption, but the meaning is not so inflexibly at- 
tached as to prevail in all cases when it is manifest that another 
disposition was intended. The intention must control, and that 
intention is to be gathered by a view of the context subject mat- 
ier and the purpose to be attained. The words have therefore 
been held to mean “next of kin” when the circumstances of the 
case made it apparent that such a construction would effectuate 
the object had in view. The language used by the assured 
would seem to indicate that it was his intention, in case of hrs 
untimely decease, to make some provision for the surviving 
members of his family, and not that the money arising from the 
policy should go to his executors or administrators, to be ad- 
ministered on as ordinary assets. 

Bacon, in his work on Benefit Societies and Life Insurance 
(volume 1 [3d Ed.] § 263), states the law to be that if the name 
of the person for whose benefit the insurance is obtained does 
not appear upon the face of the certificate or policy, or if the 
designations used are applicable to several persons, or if the 
description of the insured is imperfect or ambiguous, so that it 
cannot be understood without explanation, extrinsic evidence 
may be resorted to to ascertain the meaning of the contract, 
and referring to the case of Clinton vs. Hope Ins. Co., 45 N. 
Y. 451, loc. cit. 461, he states it as the law that where the agent 
was told that the insurance was designed for the benefit of the 
widow and heirs and the policy was made “payable to the es- 
tate’, it is held that the rule above given had direct application, 
as it is not essential that the person or persons insured should 
be named in the policy, nor is that essential in the contract of 
insurance, 

In the case of Pace vs. Pace, 19 Fla. 488, the policy was writ- 


ten as “for the benefit of the estate of the insured”, and it was 
Vou. XXXIX.—79. 
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held that under the circumstances of the case, and aided by ex- 
trinsic evidence, as in the case at bar, the terms referred to 
meant for the benefit of an only minor child, who was less than 
five years of age at the time of the contract and that it did not 
go to the administrator or distributee of the estate. The Florida 
court cites in support of its position the case of Loos’s Guard. 
vs. John Hancock Ins. Co., supra, the case of Clinton vs. Ins. 
Co., supra, and also Globe Ins. Co. vs. Boyle, 21 Ohio St. 119, 
all holding that the words are to be so interpreted as to be for 
the benefit of the surviving members of a family, rather than 
for the benefit of the creditor or administrator, and that in the 
instance before the court, the beneficiary intended was the in- 
fant child. Mr. Bacon cites a number of cases to the same ef- 
fect, that is to say, that the term “estate” included or designated 
as the beneficiary, not the administrator or executor, but a 
child or other one. 

Joyce on Insurance, vol. 2 (Ed. 1897) § 776, is to the same ef- 
fect. There Mr. Joyce states that a question arises where the 
proceeds of a benefit certificate are payable to the “estate” of 
the insured, whether the fund shall be subject to the claims of 
creditors; and he states that in the consideration of this point, 
the laws of the society, where it is a benefit certificate, the whole 
statute contract, the constitution, etc., the terms of the certifi- 
cate, and the intentions of the parties, must be considered. In 
the brief of the learned counsel for the respondent in this case, 
Joyce on Insurance, vol. 2 (Ed. 1897) § 776, is referred to in 
support of the proposition that when the term “estate” is used 
in these policies, such policies become an asset of the personal 
estate of the insured and payable to the executor or adminis- 
trator and to no one else, and in their printed argument they 
state, “The fundamental rule is thus laid down by Joyce on In- 
surance, vol. 2 (Ed. 1897) § 776, as follows”, and counsel then 
put under quotation marks to this: ‘Where the beneficiary 
named in the policy of life insurance is ‘the estate’, such policy 
becomes an asset of the estate, and is payable to the executor 
or administrator of the insured.” A very careful reading of the 
section from Joyce referred to not only fails to show any such 
language in it, but, as we have seen, the text of the section re- 
ferred to, in the edition referred to, directly holds to the con- 
trary. 

We think it obvious from this class of contracts, and they 
have been, as before said, many times before our courts, and on 





Life. ] Renfro vs. Metropolitan Life Ins. Co. 1223 


consideration of the fact that the provision is for the immediate 
happenings upon the. death of the insured, and of the small 
amount provided for, that it cannot be said, with any propriety 
or with any proper consideration of this form of insurance, that 
they are intended to provide a fund for the benefit of creditors, 
unless that is distinctly set out in the policy itself, as has been 
done in several cases where a special provision by pledge or 
otherwise has been made for a creditor. In general, to place a 
policy of this small amount and apparently consisting of the 
whole estate left by the decedent in the hands of an appointed 
administrator would be to tie up the whole fund, obviously in- 
tended to meet burial and other immediate expenses attendant 
upon death, to pervert it from its real object, and to cause it to 
be eaten into seriously by court expenses, and administrative 
and other allowances of various kinds. We consider these in- 
dustrial policies highly benevolent, and that they are to be so 
treated. 

Looking into the facts in this case and considering, under 
the adjudications of the courts on these matters, that payment 
to this plaintiff absolves the defendant from any payment to any 
other possible claimant, we think that the judgment of the 
learned trial judge should have been for the plaintiff. We de- 
cline to impose the statutory damage of 10 per cent under section 
8012, Rey. St. 1899 (Ann. St. 1906, p. 3808), as the question in- 
volved here has never been directly before our court. Re- 
spondent had a clear right to take the judgment of the court 
thereon, and its refusal to pay appellant was not vexatious 
within the meaning of the statute. 

The judgment in the case is accordingly reversed, and the 
cause remanded with directions to the trial court to enter up 
judgment in favor of the appellant. If the real plaintiff, the son 
of the insured, is now of age, as is suggested, the next friend 
may be dismissed from the case in the discretion of the trial 
court, and judgment be entered by it directly in favor of Samuel 
5S. Renfro for the amount due, as shown by the stipulation or 
agreement of counsel, with interest thereon from the date of 
suit at the rate of 6 per cent per annum. All concur. 


Note by the Editor of the Insurance Law Journal. 


The recognition by the court of the essentially benevolent character 
of industrial insurance and the propriety of interpreting the contract 
from this standpoint is in full accord with the history and original pur- 
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pose of this class of insurance as explained by Senator Dryden, the 
president of the Prudential Insurance Company of America who, through 
the agency of that company, first introduced the business into the United 
States. This explanation is furnished in his recently published “Ad- 
dresses and Papers on Life Insurance and Other Subjects’, as well as 
in other writings. This company was modeled on the Prudential of 
Great Britain, which was the original creator of the system. The object 
was to secure a more adequate and secure method of life insurance for 
the poor than that which was offered’by the numerous burial clubs and 
friendly societies in Great Britain, while furnishing substantially the 
same kind of insurance protection. The Prudential Insurance Company 
of America was originally started as a benevolent society, and its aims 
as set forth in its prospectus, and afterward adhered to, were primarily 
to furnish a burial fund for its adult and infant members. In furtherance 
of this object it was important that the company should have the dis- 
cretionary power given in the “facility clause” to determine the proper 
party for the immediate reception and application of the funds, rather 
than allow the payment to be held up by disputes in the courts or be 
limited to some specified beneficiary. The principles of the Prudential 
have been adopted by the industrial companies since organized in the 
United States. 


SUPREME COURT OF NEW JERSEY. 


MAHONEY ) 


Us. 


METROPOLITAN LIFE INS. a 


ACTION TO RECOVER PREMIUMS—ADMISSIBILITY OF EVI- 
DENCE. 

Plaintiff sued to recover premiums paid by him on policies of insurance 
on plaintiff's life, and paid under the mistaken belief that the policies 
insured the life of his wife. He did not discover the mistake until 
her death. He then repudiated the policies. The contracts of in- 
surance were obtained without the knowledge or consent of the 
husband, and were void because the applications therefor had not 
been signed by the person whose life was insured as therein pro- 
vided. By the terms of the contracts they could not be altered or 
varied by the company’s agent. 

Held, that evidence, offered by the company, that, upon the repudiation 
of the policies, the company’s agent, “acting under instructions from 
the home office, advised the plaintiff that it regarded the contract 
as valid, and would pay it at the proper time, provided the payments 
were continued”, was properly excluded. 

[For other cases, see Insurance, Dec. Dig. § 108.] 


"% Decision rendered, June 14, 1910. 76 Atl. Rep. 458. Syllabus by the Court. 
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VOID POLICY—RIGHT TO RECOVER PREMIUMS PAID. 


Where the wife, without her husband’s knowledge or consent, has pro- 
cured a policy of insurance on his life for her benefit, which con- 
tract of insurance is void because the application therefor was not 
signed by the person whose life was insured as therein provided, 
and the premiums are paid sometimes by the wife and sometimes 
by the husband, but always with his money, and under an honest 
belief, upon his part, that the policy insured the life of the wife, the 
husband, upon discovering the mistake and repudiating the policies, 
may recover from the company the money paid. 


[For other cases, see Insurance, Cent. Dig. §§ 457-467; Dec. Dig. § 198.] 


PREMIUMS—CONSIDERATION. 


To constitute a consideration for the payment of premiums on a life 
insurance policy, it is essential that the insurer incur a liability by 
a contract which is not affected by any infirmity which it may eiect 
to interpose as a defense to an action on the policy if the life insured 
should end. 


[For other cases, see Insurance, Cent. Dig. § 391; Dec. Dig. § 181.] 


[Additional Syllabus by Editorial Staff.] 
VOID POLICY—ACTION FOR RECOVERY OF PREMIUMS. 


The proper form of action to recover back premiums on an insurance 
policy is an action at law for money had and received by the insurer 
for the use of the person making the payments. 


[For other cases, see Insurance, Cent. Dig. § 464; Dec. Dig. § 108.] 


VOID POLICY—ACTION FOR RECOVERY OF PREMIUMS— 
PROPER PARTIES PLAINTIFF. 

A person who has paid premiums on void policies of insurance is the 
proper plaintiff in an action to recover the premiums paid. 


[For other cases, see Insurance, Cent. Dig. § 464; Dec. Dig. § 198.] 


Appeal from District Court of City of Orange. 

Action by Edward Mahoney against the Metropolitan Life 
Insurance Company. Judgment for plaintiff, and defendant ap- 
peals. Affirmed. ’ 


Argued February term, 1910, before Minturn and Trench- 


ard, JJ. 


McCarTER & ENGLISH, for Appellant. 
WiiiiAM A. CALHoun, for Appellee. 


TRENCHARD, J. 

This appeal brings up for review a judgment rendered in 
favor of the plaintiff below by the judge of the District Court 
of the city of Orange, sitting without a jury. The suit was 
brought to recover premiums paid under a mistake of fact by the 
plaintiff upon three policies of life insurance issued by the de- 
fendant company upon the plaintiff's life. The trial judge found 
as a fact that the plaintiff paid the premiums under the mistaken 
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belief that the policies had all been issued upon the life of his 
wife, and that the plaintiff did not discover this mistake until 
after the death of his wife, when he endeavored to collect the 
policies. . 

The defendant first contends that the trial judge erred in re- 
fusing to allow the defendant’s witness Appelgate to answer the 
following two questions: First. “Did you have any instructions 
from them as to advising Mr. Mahoney as to whether or not this 
company considered those policies valid?” Second. “Did vou, 
acting under instructions from the home office, advise Mr. Ma- 
honey that the company regarded that as a valid contract and 
would pay it at the proper time, provided the payments were 
continued?” We think the evidence was properly excluded for 
two reasons: First. The rules and regulations of the company, 
which were offered in evidence, required the signature of the 
life insured to the applications for the policies, and provided 
that in default thereof the policies were void. The uncontra- 
dicted testimony of the plaintiff was that he had never affixed 
his signature to any of these applications and had no knowledge 
of them, and it was open to the trial judge to infer that the sig- 
nature was affixed by the agent of the company. These rules 
are made a part of the contract of insurance by reference to 
them in the applications; the applications being made a part 
of the policies by the terms thereof. The sixth paragraph in the 
three policies sued on provides that agents and superintendents 
are not authorized to make, alter, or discharge contracts; and 
the rules of the company provide that the contract with the 
insured is fully set out in the policy, and its terms will not be 
varied from by the company, nor has any agent or superintend- 
ent power to vary the same by any act, word, or agreement. 
The witness Appelgate was merely the company’s local superin- 
tendent for Orange, and any statements made by him in regard 
to the valdity of these policies would not have been binding on 
the company. McClave vs. Mutual Reserve Fund Life Ass’n, 
55 N. J. Law, 187, 26 Atl. 78; Metropolitan Life Ins. Co. vs. 
McGrath, 52 N. J. Law, 358, 19 Atl. 386. There was nothing 
in the questions objected to showing who, in the home office, 
had authorized the witness to state that the company consid- 
ered the policies valid. The fact that the husband had not 
signed rendered the contract void, and the company could, un- 
der its rules, notwithstandng any statements made by Appel- 
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gate, interpose it as a successful defense to any action to re- 
cover upon the policies after Mahoney’s death. 

Secondly. It was immaterial whether the company consid- 
ered the policies valid or void. In the case of Metropolitan Life 
Ins. Co. vs. Felix, 73 Ohio, 46, 75 N. E. 941, the company, not- 
withstanding the policy was fraudulently obtained, treated the 
policy as valid, and was ready and willing to carry out its terms 
and conditions. The Ohio Supreme Court said: “The com- 
pany’s willingness to keep the contract alive while that consisted 
only in accepting premiums may be readily believed; but the 
choice of its attitude, if the life insured had ended, would have 
been determined by other considerations. In attempting to 
apply the admitted rule to the case, we should look to the stipu- 
lations whereby the company has provided for immunity from 
liability rather than to its ineffectual declarations respecting its 
intentions The rule requires the presumption that it would 
have paid the amount of the policy only in performance of a 
binding obligation to do so.” The court affirmed a judgment 
for the premiums paid. 

In the case of Metropolitan Life Ins. Co. vs. Blesch, 58 S. W. 
436, the Kentucky Court of Appeals held that a policy of insur- 
ance issued to a daughter on the life of her father without his 
knowledge or consent, was void as against public policy. In 
that case it appeared that the constitution and by-laws of the 
company required that all policies of life insurance issued upon 
the lives of persons without prior knowledge and consent of 
such person and without a medical examination and a knowl- 
‘edge of the bodily health of the persons so insured being made 
and communicated to the company by its agents or employees 
should be invalid, and that, notwthstanding this rule the com- 
pany by its answer admitted liability under the policies. The 
Court of Appeals sustained the lower court in allowing the 
daughter to recover in an action brought by her to be reim- 
bursed for premiums paid. See, also, Fulton vs. Metropolitan 
Life Ins. Co., 1 Misc. Rep. 478, 21 N. Y. Supp. 470, affirmed in 
t Misc. Rep. 76, 23 N. Y. Supp. 598; Delouche vs. Metro- 
politan Life Ins. Co., 69 N. H. 587, 45 Atl. 414. 

The exclusion of the evidence was therefore not erroneous. 
The plaintiff was entitled to repudiate the contract of insurance, 
if any existed. This he did. If it could be revived at all it could 


only be by mutual consent. The plaintiff was not bound to ac- 


cept an offer to consider the policies as valid, after having re- 
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pudiated the contract, even if it had been made by officers of 
the defendant company having authority so to do, which is not 
the fact in the present case. 

The defendant next complains of the failure of the trial judge 
to find for the defendant upon the ground that the plaintiff was 
not a party to the contract, and could not recover even though 
there was a mistake of fact. We think there is no merit in the 
contention. The evidence shows that the insurance was ob- 
tained by the wife without her husband’s knowledge or con- 
sent; that the premiums were paid sometimes: by him and 
sometimes by the wife, but always with his money, and the trial 
judge found as a fact that it was paid under a mistaken belief 
upon the part of the husband that the insurance was on the life 
of the wife. The proper form of action to recover back pre- 
miums is an action at law for money had and received by the 
company for the use of the person making the payments. 25 
Cyc. 762, citing Fulton vs. Metropolitan Life Ins. Co., 1 Mise. 
Rep. 478, 21 N. Y. Supp. 470, affirmed 4 Misc. Rep. 76, 23 N.Y. 
Supp. 598; Abell vs. Penn Mutual Life Ins. Co., 18 W. Va. 400; 
Summers vs. N. Y. Mutual Life Ins. Co., 12 Wyo. 369, 75 Pac. 
937, 66 L. R. A. 812, 109 Am. St. Rep. 992; McCann vs. Met- 
ropolitan Life Ins. Co., 177 Mass. 280, 58 N. E. 1026; Fisher 
vs. Metropolitan Life Ins. Co., 162 Mass. 236, 388 N. E. 503. 
The person who has paid the premiums is the proper plaintiff in 
an action to recover premiums paid. 25 Cyc. 763. 

The Kentucky Court of Appeals has held that where the wife 
without the husband’s knowledge or consent, has procured a 
policy of insurance on his life for her benefit, and used his 
money in paying the premiums, he may recover from the com- 
pany the money thus paid. Metropolitan Life Ins. Co. vs. Man- 
ahon, 102 Ky. 18, 42 S. W. 924, 19 Ky. Law Rep. 992; Metro- 
politan Life Ins. Co. vs. Trende, 53 S. W. 412, 21 Ky. Law Rep. 
909. The same court has further held that where the wife, with- 
out the husband’s knowledge or consent, procured insurance 
on his life, and paid therefor with moneys which he furnished 
her for household expenses, he was entitled to recover the 
money paid, though the company did not know that the money 
belonged to him and though the policy was void. Metropolitan 
Life Ins. Co. vs. Smith, 59 S. W. 24, 22 Ky. Law Rep. 868, 53 
L. R. A. 817. 

The Supreme Court of Errors of Connecticut has held that a 
plaintiff not a party to the original contract either as beneficiary 
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or insured, who was induced by mistake and false representa- 
tion to pay premium on a life insurance policy void at its incep- 
tion may recover them back, on repudiating the policy, though 
the insurer may by its conduct be estopped from denying the 
validity of the policy. Hogben vs. Metropolitan Life Ins. Co., 
69 Conn. 508, 88 Atl. 214, 61 Am. St. Rep. 53. 

We think the cases cited, and the reasoning whereby they are 
supported, establish the rule to be that where the wife, without 
her husband’s knowledge or consent, has procured a policy of 
insurance on his life for her benefit, which contract of insurance 
is void because the application therefor was not signed by the 
person whose life was insured as therein provided, and the pre- 
miums are paid sometimes by the wife and sometimes by the 
husband, but always with his money, and under an honest be- 
lief upon his part that the policy insured the life of the wife, the 
husband, upon discovering the mistake and repudiating the 
policy, may recover from the company the money paid. That is 
this case. 

The next contention is that the trial judge should have found 
for the defendant because “no failure of consideration was 
proved by the plaintiff, inasmuch as it was not inequitable for 
the defendant to retain the moneys paid, as the company had 
issued a valid and existing policy on the life of Edward Ma- 
honey”. The difficulty with this contention is that there is no 
foundation in fact for the premise on which it rests. We have 
pointed out that, by the terms of the policy, in view of the un- 
disputed testimony, the policy was void. Glutting vs. Metro- 
politan Life Ins. Co., 50 N. J. Law, 287, 18 Atl. 4. To consti- 
tute a consideration for the payment of premiums on a policy 
of life insurance, it is essential that the company incur a liability 
which is not affected by any infirmity it may elect to interpose 
as a defense to an action on the policy if the life insured should 
end. Metropolitan Life Ins. Co. vs. Felix, 73 Ohio, 46, 75 N. E. 
941; Connecticut Mut. L. Ins. Co. vs. Pyle, 44 Ohio, 19, 4 N. 
FE. 465. The cases cited in 25 Cyc. 759, where the risk has in 
fact attached, although it has afterward terminated, and the in- 
sured has therefore had some benefit from the contract, holding 
that the insured cannot recover back premiums, are not appli- 
cable to the present case, since the policies in this case were 
void from their inception, owing to the failure of the defendant 
to secure the signature of the plaintiff, whose life was insured, 
to the applications as required by its by-laws. 
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The defendant's last contention is that the finding of the trial 
judge should have been for the defendant because it appeared 
that one of the three receipt books had the name of Edward 
Mahoney written thereon. The argument is that this book, with 
the others, having been, at times, in plaintiff's possession and 
assessable to him, he is thereby estopped from denying the 
validity of the insurance. We incline to think that there is no 
presumption that the plaintiff read the book before making the 
payments (Fisher vs. Metropolitan Life Ins. Co. 162 Mass. 236, 
38 N. E. 503), but however that may be, the plaintiff testified 
that he did not know that his name was on the book. The trial 
judge found as a fact that the payment was made in the mis- 
taken belief that the insurance was upon the life of his wife, and 
this court will not review the decision of the trial judge upon 
questions of fact where there is evidence to support it. Howard 
vs. Moore, 75 Atl. 485; Aschenberg vs. Mundy, 76 N. J. Law, 
352, 69 Atl. 954. 


The judgment of the court below will be affirmed. 


APPELLATE COURT OF INDIANA. 


Division No. 2. 


SECURITY MUT. LIFE INS. CO. 
vs. 


FRANKEL Er au. (No. 6,699.)* 


DISCHARGE OF AGENT—RIGHT TO DAMAGES. 

The discharge of a general agent of a life insurance company being au- 
thorized by the terms of his contract with it, on his failure to make 
reports and pay over on demand money in his hands belonging to 
it, his discharge on failing to do so is not wrongful, and so does not 
authorize recovery by him of it, of damages; and therefore he is 
not entitled to recover of it the present value of that part of his 
compensation consisting of a per cent of renewal premiums on 
policies procured by him, payable to him, according to the terms of 
his contract with it, from year to year, as such premiums should be 
received by it, so long as $100,000 of insurance procured by him 
should remain in force. 

[For other cases, see Insurance, Cent. Dig. § 104; Dec. Dig. § 79.] 


* Decision rendered, June 22,1910. 92 N. E. Rep. 183. 
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Appeal from Circuit Court, Hamilton County; E. E. Cloe, 
Judge. 

Action by the Security Mutual Life Insurance Company 
against Jacob Frankel and another. From an adverse judg- 
ment, plaintiff appeals. Reversed, and new trial ordered. 


W.H.H. MILLER, C. C. SHIRLEY, and SAMUEL D. MILLER, 
for Appellant. 
KANE & KANE and W. S. Taytor, for Appellees. 


RABB, J. 

The appellant is a life insurance company, organized under 
the laws of the state of New York, having its principal offices 
in said state. Having complied with the laws of this state, au- 
thorizing it to do life insurance business here, the appellant and 
the appellee Frankel, on the 6th day of September, 1902, en- 
tered into a contract whereby the said Frankel was appointed 
as the company’s general agent to solicit and effect insurance 
for it in this state, and he was thereby invested with the power 
to appoint subagents throughout the state, and was authorized, 
upon the approval by the company of applications secured by 
him, to collect the first premiums therefor, and deliver policies 
to the insured, on behalf of the company. By the terms of this 
contract all moneys received or collected by Frankel were to 
be remitted to the company, as often as required by it, and it 
was his duty to turn the same over to the company or any au- 
thorized officer or agent thereof whenever required in writing 
so to do. The contract provided that appellee Frankel was to 
have as compensation for his services a certain per cent of the 
first premium on all policies issued by the company upon appli- 
cations written by him, or his subagents, and whenever the in- 
surance in force to the credit of the contract—that is, upon 
policies procured by Frankel, exclusive of a certain kind of 
policy, designated in the contract as a nonparticipating policy— 
equaled $100,000, then upon the second and subsequent year’s 
premium upon such policy, as they were collected by the com- 
pany, the appellee was to have 7 per cent; such commissions to 
continue so long as the $100,000 of insurance on policies of 
his procuring of the designated character, remained in force. 
The contract provided that the failure or neglect of Frankel to 
make reports or to pay over on demand moneys belonging to 
the company, in his hands, according to its rules and regulations 
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governing agents, should terminate the agency. It also pro- 
vided that either party might, for just and reasonable cause, 
terminate the contract by giving thirty days’ notice to the other. 
At the same time, by a supplemental agreement between the 
parties, it was provided that if, at the expiration of one year 
from the date of the contract, Frankel so desired, the company 
would appoint him its collector for the state of Indiana, and for 
his services in collecting premiums would pay him the sum of 3 
per cent of premiums collected. Subsequently, on the 28th day 
of July, 1903, Frankel was appointed by the appellant as its col- 
lector, and authorized thereby to collect and receive annual 
premiums upon its policies outstanding in this state, and for 
which he was to receive the designated compensation, which 
appointment by its terms was revocable at the pleasure of the 
company. Subsequently, by 


agreement, the original contract 
between the parties was modifi 


S 
ed so that the territory covered 
was limited to certain counties in the state. Under this con- 
tract, the appellee Frankel entered upon the duties of his 
agency, and continued in appellant’s service, under the same, 
until his authority was revoked by the appellant, and the agency 
terminated on the 14th day of July, 1905. The terms of the con- 
tract also require the appellee Frankel to give bond to the ap- 
pellant’s approval, to secure the faithful performance of the 
duties of his agency; and, in compliance with this provision ot 
the contract, Frankel and the appellee the American Surety 
Company of New York executed their bond in the penalty of 
$1,000 to the appellant, conditioned for the faithful discharge by 
Frankel of the obligations imposed upon him by the contract. 
This action was brought by the appellant against the appel- 
lees on the bond to recover for money charged to have been 
received by Frankel, as appellant’s said agent, and which he 
failed and refused to pay over to the company on demand. To 
appellant’s complaint the surety company answered by a general 
denial. The appellee Frankel filed a counterclaim, in which he 
charged that appellant wrongfully revoked his authority as such 
agent, and thereby violated the terms of the contract, and 
claimed damages for the breach. Appellant’s demurrer to the 
first paragraph of this counterclaim was overruled. It answered 
in four paragraphs, to which appellee replied in two paragraphs ; 
appellant’s demurrer to the second paragraph of the reply be- 
ing overruled. A trial was had, and upon request the court 
made a special finding of facts, and stated conclusions of law 
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thereon, to each of which appellant excepted. Appellant’s mo- 
tion for a new trial being overruled, judgment was rendered on 
the finding in favor of the appellee. A reversal is claimed in this 
court on the ground, among other things, that the evidence is 
not sufficient to sustain the special finding of facts made by the 
court, 

It appears from the evidence and the special findings that in 
March, 1903, the president of the appellant company authorized, 
so far as he had power so to do, the appellee Frankel to take 
notes payable to himself for the first year’s premiums on poli- 
cies issued by the company upon applications procured by him, 
in lieu of the cash, as required by the terms of the contract be- 
tween the company and Frankel. It also appears that Frankel 
made a report to the company, which was dated May 10, 1905, 
but not received at the office of the company until June 138th fol- 
lowing, showing a balance of funds belonging to the company 
in Frankel’s hands of $1,088.25, and accompanied the report 
with a check, payable to the company, drawn on a Bank in In- 
dianapolis, for $750; that on the 5th day of July, 1905, the ap- 
pellant, by its proper officer, wrote to the appellee Frankel de- 
manding that he make a report to the company of all collec- 
tions up to date of the receipt of the letter by him, and forward 
with his report a check to the company for the balance of the 
funds belonging to the company in his hands, which report was 
required to be made by the 11th day of July, 1905. It appears 
that at the time this demand was received by Frankel the check 
drawn by him in favor of the company for $750, and forwarded 
with his report, as before stated, had not yet been presented 
to the bank for payment; and that for the purpose of prevent- 
ing its payment Frankel drew from the bank upon which it was 
drawn his funds on deposit therein; and the payment of the 
check was for this reason protested; and that he failed and 
refused to make either a report to the company, or pay over to 
it the funds in his hands belonging to it, as demanded. It fur- 
ther appears that at the time Frankel made his report dated 
May 10, 1905, and at the time of receiving this demand from the 
company for a report and payment of funds belonging to the 
company, the extent of uncollected notes taken by Frankel for 
premiums on policies issued by the company amounted to $664.- 
71, and that the company was also indebted to Frankel in the 
sum of $231.54 on account of other matters. It appears further 
that upon the failure of Frankel to comply with the company’s 
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demand that he make a report to it and pay over funds belong- 
ing to the company, as aforesaid on the 12th day of July, 1905, 
the company revoked the contract of agency herein referred to, 
and notice of such revocation of authority was received by 
Frankel on the 14th day of July, 1905; that upon such date 
Frankel had in his hands funds belonging to the company treat- 
ing the $664.71 of notes which he held for premiums as cash, 
the sum of $2,497.05, and in addition thereto the further sum of 
$1,085.77 of funds collected by him on brokerage business; and 
that the company was at that time indebted to him, as before 
stated, in the sum of $231.54. It also appears that the appellant 
had in force at said date insurance on Indiana policies, issued 
during the period covered by the contract here involved between 
the parties amounting to $512,833, and that the present value 
of 7 per cent of the renewal premiums on said policies amounted 
to $7,910, and this sum the court finds due the appellee Frankel 
on account of said premiums, and the judgment of the court in 
favor of appellee Frankel is predicated upon this finding. If 
this finding was wrong, and the appellee Frankel was not enti- 
tled to recover on his counterclaim the present value of what he 
was to receive of these renewal premiums, then clearly the com- 
pany was owing him nothing, and he was largely its debtor. 

The contract between the parties in reference to the compen- 
sation Frankel was to receive for his services was very plain and 
specific in its terms, and not open to be construed to mean any- 
thing different from what is expressed therein. In reference to 
what was to be paid him on renewal premiums, it was as fol- 
lows: “Whenever the insurance in force to the credit of this 
contract * * equals one hundred thousand dollars, then 
upon second and subsequent year’s premiums, as collected by 
the party of the first part, under the terms of this contract, there 
will be allowed and paid to the party of the second part a re- 
newal commission of 7 per cent on said participating policies, 
and such commissions to continue so long as one hundred thou- 
sand dollars insurance upon participating policies written under 
the terms and conditions of this contract remain in force.” It 
is very clear that under the terms of this provision of the con- 
tract nothing whatever was due Frankel until the company had 
collected the premium to which it referred. At the time the 
company made its demand upon Frankel for a report and pay- 
ment to it of the funds in his hands belonging to the company, 
the company owed him nothing upon this account. 


- 
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The theory upon whch it is apparent the court based its find- 
ing that the company was indebted to Frankel on account of fu- 
ture premiums was that the company had wrongfully revoked 
Frankel’s authority to act as its agent, and that it was compe- 
tent to consider the present worth of the sums contracted to be 
paid Frankel in the future, out of the renewal premiums, in 
estimating damages for such breach of the contract. 

It appears that, at the time the appellant made the demand 
upon the appellee Frankel to report to the company his collec- 
tions and to pay over to the company the funds in his hands 
belonging to it, he had a large amount of the company’s funds 
in his hands, exclusive of the notes which he claims were not to 
be accounted for until collected. Instead of making his report, 
and stating therein his account with the company as he claimed 
it should be, he drew from the bank the funds against which 
he had drawn a $750 check, in favor of the company in payment 
of funds which confessedly he had in his hands belonging to the 
company, and this for the express purpose of preventing the 
company from obtaining that which was its own, and keeping 
the company’s money in his own pocket. Good faith, the ex- 
press terms of his contract, and his duty, under the law, as the 
agent of his principal, regardless of the contract, required, when 
demand was made on him by his principal for a report, that he 
should make a full and complete account to it showing the 
amount, if anything, due the principal, and to accompany his 
report, when so demanded, with the cash balance due the prin- 
cipal. Had Frankel done this, and then have been, without 
cause, discharged, there would have been grounds to say that 
his discharge was wrongful, and the company held liable for 
such damages as might be recovered for a breach of the con- 
tract; but, under the facts exhibited by the record, his discharge 
was fully warranted, and was not wrongful, and there could be 
no grounds for the recovery of any damages for a breach of 
contract, and the only recovery that he was entitled to was one, 
not for a breach of the contract, but for such as the contract 
gave him, and the court clearly erred in finding that there was 
any sum due Frankel, on account of premiums not yet collected 
by the company. 

Some point is made by the appellee the American Surety 
Company on the ground that there had been a material altera- 
tion in the contract, without its knowledge or consent, whereby 
it Had been discharged from its liability as surety for Frankel 
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upon the bond herein. In order to entitle the surety company 
to maintain its defense, it was essential that it should have been 
pleaded. The only answer made by the surety company to ap- 
pellant’s complaint was a general denial. This point is not 
available under this plea. 


Judgment of the court below reversed, and a new trial or- 
dered. 


ATTORNEY GENERAL VS. SUPREME COUNCIL A. L. 
H.—IN RE HALL.* 
(Supreme Judicial Court of Massachusetts. Suffolk.) 


RESCISSION OF RELEASE—DECEIT—ACTS OF AGENTS. 


A beneficiary in a benefit certificate, who seeks to rescind a release of 
the certificate on the payment of a less sum than the amount of the 
certificate, need not prove a case of deceit by the association through 
agents authorized to make the representations relied on; but it is 
enough to prove that the release was obtained by misrepresentations 
made by an unauthorized person. 


[For other cases, see Insurance, Cent. Dig. § 1836; Dec. Dig. 695.] 


DISSOLUTION OF BENEFICIAL ASSOCIATION—CLAIMS — 
DECEIT—BURDEN OF PROOF. 


In proceedings to dissolve a fraternal beneficial corporation, a_ benefici- 
ary in a benefit certificate, who seeks to rescind a release of the cer- 
tificate on the ground of deceit by the officers of a local lodge, has 
the burden of proving the misrepresentations relied on. 


[For other cases, see Insurance, Cent. Dig. § 1847; Dec. Dig. § 710.] 


DISSOLUTION OF BENEFICIAL ASSOCIATION—CLAIMS — 
RELEASE—DECEIT—EVIDENCE. 

In proceedings to dissolve a fraternal beneficial corporation, evidence 
held insufficient to justify a finding that a release by a beneficiary in 
a benefit certificate of claim under the certificate on the payment of 
a less sum than the amount due was procured by misrepresentations. 


[For other cases, see Insurance, Cent. Dig. § 1847; Dec. Dig. § 710.] 


FRATERNAL INSURANCE— RELATION BETWEEN BENEFI- 
CIARY AND ASSOCIATION. 


A beneficiary in a certificate issued by a fraternal benefit corporation ex- 
isting under Rev. Laws, c. 119, has no rights against nor relations 
with the corporation until the death of the member, and on the 
member’s death the liability of the corporation, if any, is contractual, 
and as to the right of the beneficiary to the benefit named in the 
certificate, or a part of it, the corporation does not hold a fiduciary 
relation to the beneficiary. 


[For other cases, see Insurance, Cent. Dig. § 1928; Dec. Dig. § 766.] 





~ % Decision rendered, May 24,1910. 92. E. Rep. 136. 
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FRATERNAL INSURANCE — EMERGENCY FUN D—“TRUST 
FUND”. 

The emergency iund of a fraternal beneficiary corporation existing under 
Rev. Laws, c. 119, authorizing such a corporation to create an 
emergency fund for use for the payment of benefits only, is a “trust 
fund”; and when a beneficiary has established his right to a death 
benefit, the corporatiow: comes under a fiduciary relation to the 
beneficiary, as one of the persons entitled to a share in the 
emergency fund. 

[For other cases, see Insurance, Cent. Dig. § 1839; Dec. Dig. § 608.] 

[For other definitions, see Words and Phrases, vol. 8, p. 7127.] 


ATTORNEY GENERAL VS. SUPREME COUNCIL A. 
H.—IN RE DUNLAVY.—IN RE CLEMENTS.—IN 
RE OSTERHOUT.—IN RE TUSKA.* 


(Supreme Judicial Court of Massachusetts. Suffolk.) 


FRATERNAL INSURANCE—KNOWLEDGE OF BY-LAWS—PRE. 
SUMPTIONS. 

In the absence of evidence to the contrary, it will be presumed that each 
member of a fraternal beneficiary corporation conducting business 
on the lodge system had notice of a change in a by-law whereby all 
certificates were reduced, where notice of the change was sent to 
each subordinate council, and where the conditions leading up to the 
change had been the subject of previous discussion and had resulted 
in a prior amendment. 


{For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.] 


FRATERNAL INSURANCE—BY-LAWS—CONSTRUCTION. 

A fraternal beneficiary corporation, existing under Rev. Laws, c. I19, 
§ 6, providing that benefit certificates shall provide that, if the death 
of the member shall occur when one full assessment will not amount 
to the face of the certificate, the amount to be paid shall not exceed 
the amount of the full assessment, but the restriction shall not ap- 
ply to a corporation having an emergency fund until the fund shall 
have become exhausted, adopted a by-law reducing certificates to 
$2,000, declaring that if, at the death of a member, one full assess- 
ment on each of the members should not amount to $2,000, the sum 
to be paid should not exceed the amount collected by the assessment, 
provided that the face value of the benefit certificate shall be paid 
so long as the emergency fund * * * has not been exhausted”. 
The by-law was adopted because, unless something was done to cut 
down the benefits or raise the assessments, the corporation must 
cease. “Held, That the proviso was inserted only to give a right to 
the whole sum otherwise due as a death benefit, where one full as- 
sessment fell short, so long as the emergency fund was not ex- 
hausted. 


|For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.] 





* Decision rendered, May 24,1910. 92 N. E. Rep. 140. 
VoL, XXXIX.—80. 
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FRATERNAL INSURANCE—RIGHTS OF BENEFICIARIES. 
A beneficiary in a fraternal benefit certificate is a mere volunteer, and is 
bound by what the member does. 


[For other cases, see Insurance, Cent. Dig. § 1928; Dec. Dig. § 766.] 


FRATERNAL INSURANCE—RIGHTS QF BENEFICIARIES. 

A beneficiary in a fraternal benefit certifi may not share in a trust 
fund on the footing that a by-law was void from the beginning when 
the existence of that fund at the date of the death of the member un- 
der whom the beneficiary claims, is owing to the acquiescence of the 
members generally, including the member under whom the benefici- 
ary claims, in the validity of the by-law and to the payment of assess- 
ments made by them on that basis. 


[For other cases, see Insurance, Cent. Dig. § 1928; Dec. Dig. § 766.] 


FRATERNAL INSURANCE—RIGHTS OF BENEFICIARIES. 


A member of a fraternal beneficiary corporation, who protests against 
the validity of a by-law of the corporation whereby all certificates 
are reduced to a specified sum, and who notifies the corporation that 
he intends to insist on his rights, thereby preserves his rights under 
the certificate, and the beneficiary is entitled to a judgment against 
the corporation for the full amount of the certificate, in an action 
brought against the corporation while a going concern. 


{For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.] 


ATTORNEY GENERAL VS. SUPREME COUNCIL A. L. 
H.—IN RE DOLEAC—IN RE STONE.—IN 
RE BULLOCK.—IN RE SKINNER.* 
(Supreme Judicial Court of Massachusetts. Suffolk.) 


FRATERNAL INSURANCE—SETTLEMENT OF CLAIMS—VA- 
LIDITY. 


Where a beneficiary in a certificate issued by a fraternal beneficiary cor- 
poration, which had illegally attempted to reduce all certificates to 
a specified sum, received the reduced sum, and as a part of the trans- 
action surrendered the certificate, but executed no release, the set- 
tlement was not a bar to an action on the certificate. 


[For other cases, see Insurance, Cent. Dig. § 1984; Dec. Dig. § 801.] 


FRATERNAL INSURANCE—SETTLEMENT OF CLAIMS—VA- 
LIDITY. 


Where a member of a fraternal beneficiary corporation, which reduced 
all certificates to $2,000, paid without protest for several months as- 
sessments on the reduced amount, and the beneficiary was paid the 
reduced amount in discharge of the certificate, and acquiesced there- 
in for nearly three years, during which time the corporation did 
business, levied assessments, and admitted new members on the 
basis that the liability under the certificates had been reduced, the 
beneficiary could not share in a trust fund of the corporation dis- 
tributed in proceedings to wind up its affairs. 


{For other cases, see Insurance, Cent. Dig. § 1847; Dec. Dig. § 710.] 





% Decision rendered, May 24,1910. 92 N. E. Rep. 143. 
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FRATERNAL INSURANCE—RIGHTS OF MEMBERS. 


The act of a member of a fraternal beneficiary corporation conducting 
business on the lodge system, in protesting to the collector of the 
local council, of which he was a member, against a reduction by the 
corporation of all certificates, is not a protest to the corporation, 
and does not preserve his rights under the original certificate. 


{For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 
755] 


CITIZENS’ LIFE INS. CO. VS. BOYLE ET UX.* 
(Court of Appeals of Kentucky.) 


REINSTATEMENT OF POLICY—ACTIONS. 


The petition in an action to compel the reinstatement of a life policy 
alleged the execution of a policy running from May 1, 1905, provid- 
ing for payment of the premiums in semiannual or quarterly install- 
ments, and that as a part of the contract defendant agreed, upon 
plaintiff becoming a member of its department of information and 
inspection, to pay plaintiff 4o cents on every $1,000 of premiums it 
received annually; that plaintiff paid in cash the first annual pay- 
ment on the policy on May 1, 1906, and on May 1, 1907, less the 
amount of compensation to which he was entitled from the depart- 
ment of information and inspection, and that defendant from the 
date of the policy and at each renewal thereof until the present year 
has notified plaintiff of the time when premiums were due and the 
amount of his compensation as a member of the department of in- 
formation and inspection, which amount varied from year to year, 
and plaintiff did not know how much such compensation so allowed 
amounted to or how much was deducted from the premiums paid; 
that, when plaintiff was informed that his policy had lapsed, he stated 
he did not intend to let it lapse and was waiting to determine how 
much compensation would be credited on the premium in order to 
pay the balance, and that, on learning the amount due, he tendered 
the balance, which defendant declined, and declared the policy void 
notwithstanding it then withheld in its possession as plaintiff's com- 
pensation a sum more than enough to make an advance payment of 
a semiannual premium. Held, that the petition alleged that the com- 
pensation due plaintiff under his membership in such department 
was applied by defendant upon the annual premiums due. 


[For other cases, see Insurance, Cent. Dig. §§ 194, 940; Dec. Dig. § 370.] 


LIFE INSURANCE—FORFEITURES—NONPAYMENT OF PRE- 
MIUM. 

Defendant issued a life policy upon plaintiff's life which provided for 
payment of premiums in semiannual or quarterly installments, and 
as part of the contract defendant agreed upon plaintiff becoming a 
member of its department of information and inspection to pay 
plaintiff a certain amount of every $1,000 of premiums it received 
annually. It had been defendant’s uniform custom to apply the com- 
pensation due from membership in such department to the reduc- 
tion of premiums on plaintiff's policy, and plaintiff had refused to 
change the form of the policy when requested to do so some three 
months before the premium became due, for nonpayment of which 





% Decision rendered, June 17,1910. 129 S. W. Rep. 303. 
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the contract was forfeited, and notified it that he intended to con- 
tinue his policy, but the company failed to give him the customary 
notice of the time premiums were due, though it then had in its 
possession an amount due him as compensation under his member- 
ship in the department of information and inspection more than 
sufficient to pay quarterly or semiannual premium. Held, that de- 
fendant should have applied the amount in its possession belonging 
to plaintiff in payment of his premium, and could not forfeit the 
policy for failure to pay the premium where it did not do so. 
[For other cases, see Insurance, Cent. Dig. § 920; Dec. Dig. § 360.] 


S 


MANNING VS. METROPOLITAN LIFE INS. CO.* 


(Supreme Court of New Jersey.) 


ACTION ON POLICY—QUESTION FOR JURY. 

In an action on a policy of life insurance which provided that the policy 
should become void if the insured had had before its date any pul- 
monary disease, the defendant relied upon evidence of the attending 
physician, who testified to the existence of the disease prior to the 
date of the policy, and that he had then told the deceased’s wife of 
the fact. The wife testified that he told her after the date of the 
policy. It appeared that the physician had made a different state- 
ment in the proofs of death, and that he now relied for the date 
upon a statement from the State Laboratory as to the examination 
of sputum. Held, that it was a question for the jury whether the 
insured had had pulmonary disease at the date of the policy. 

|For other cases, see Insurance, Cent. Dig. §§ 1738, 1759; Dec. Dig. § 
668. | 


* Decision rendered, June 13,1910. 76 Atl. Rep. 334. Syllabus by the Court. 


SARGENT VS. MODERN BROTHERHOOD OF 
AMERICA.* 


(Supreme Court of Iowa.) 


FRATERNAL BENEFICIARY INSURANCE—STATUTES. 

Where the petition in an action for a death benefit under a certificate 
of membership in an association alleged that defendant was a do- 
mestic association, organized to insure the lives of its members, 
and the answer admitted that defendant was a domestic corpora- 
tion, organized under the laws relating to fraternal and beneficiary 
associations, and the parties stipulated that the articles of incorpo- 
ration recited that the incorporators associated themselves together 
to form a fraternal beneficiary society, and that the certificate sued 
on recited that the applicant was entitled to membership in the 
fraternity, etc., the pleadings and stipulation showed that defendant 


%* Decision rendered, July 9,1910. 127 N.W. Rep. 52. 





Life. | Sargent vs. Modern Brotherhood of America. 1241 


was a fraternal beneficiary society, and not a life insurance company; 
and hence Code, § 1812, estopping an insurance company from set- 
ting up a defense, but exempting fraternal beneficiary societies from 
its operation, did not apply. 

[For other cases, see Insurance, Cent. Dig. §§ 1866-1868; Dec. Dig. § 
724. ] ‘ 

FRATERNAL INSURANCE—BREACH OF WARRANTY. 

Where an application for membership in a fraternal beneficiary society 
contained specific representations which were untrue, the society 
could rely on them as breaches of warranty rendering the certificate 
void, under the stipulation in the certificate that if the application 


or any part thereof should be found untrue the certificate should be 
void. 


[For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 
723.] 


FRATERNAL INSURANCE—BREACH OF WARRANTY—BUR- 
DEN OF PROOF. 


A fraternal beneficiary society, seeking to defeat an action on a certifi- 
cate on the ground of the falsity of the answers in the application, 
has the burden of proof that the answers are false. 


[For other cases, see Insurance, Cent. Dig. §§ 1999, 2000; Dec. Dig. § 
817. ; 


FRATERNAL INSURANCE—MISREPRESENTATIONS — STAT- 
UTES. 

In the absence of statutory restrictions, a misrepresentation by an ap- 
plicant for membership in a fraternal beneficiary society may, by 
the contract, be made a warranty in the sense that a false state- 
ment will render the contract of insurance void, though the inquiry 
in response to which the statement is made is not as to a matter 
strictly material to the individual risk, and the death of the member 
did not result from any of the matters as to which there was a false 
statement. ’ 


[For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 
723.] 

FRATERNAL INSURANCE—CONTRACTS—CONSTRUCTION. 

The court, in interpreting the language in questions asked an appli- 
cant for membership in a fraternal beneficiary society and in the 
answers given, will insist on a reasonable or even a liberal construc- 
tion in favor of the member, with a view of avoiding forfeitures on 
technical grounds. 

[For a cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 
723. 


FRATERNAL INSURANCE — FALSE STATEMENTS IN APPLI- 
CATION. 

A negative answer given by an applicant for membership in.a fraternal 
beneficiary society to the question relating to previous diseases, is 
not false, though she had had tonsilitis of a temporary character, 
and though she had had stomach trouble of a temporary nature. 


[For other cases, see Insurance, Cent. Dig. § 1863; Dec. Dig. § 723.] 


FRATERNAL INSURANCE — FALSE STATEMENTS IN APPLI- 
CATION. 

Headaches, due to temporary causes not indicating or resulting in con- 
stitutional impairment, are not of enough consequence to call for 
a disclosure by an applicant for membership in a fraternal beneficiary 
society, though there is a specific question as to habitual headaches, 
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and a negative answer to such a question is not false, merely be- 
cause the applicant had been afflicted with headaches sometimes as 
often as once in two weeks, but not so often in the last few years 
of her life. 


[For other cases, see Insurance, Cent. Dig. § 1863; Dec. Dig. § 723.] 
FRATERNAL INSURANCE — FALSE STATEMENTS IN APPLI- 
CATION. 


An applicant for membership in a fraternal beneficiary society need not 
disclose the occasions and circumstances of every consultation of a 
physician for temporary disability or indisposition not amounting 
to a disease, and a statement that the applicant had not been at- 
tended by a physician was not false, merely because she had con- 
sulted a physician for temporary ailments. 


[For other cases, see Insurance, Cent. Dig. § 1863; Dec. Dig. § 723.] 
a INSURANCE—MISREPRESENTATIONS—ESTOP- 


Where an examining physician of a fraternal beneficiary society was in- 
formed by the applicant at the time of the filling out of the appli- 
cation about the applicant’s last attendance by a physician, and the 
complaint as to which the physician was consulted, and the physi- 
cian replied that it was not necessary to disclose that matter, the 
applicant was relieved from any imputation of falsity in the answer 
failing to disclose such consultation of physicians. 


[For other cases, see Insurance, Cent. Dig. § 1868; Dec. Dig. § 724.] 


FRATERNAL INSURANCE—BREACH OF WARRANTY. 


A statement by an applicant for membership in a fraternal beneficiary 
society that her menstruation is regular and normal is not false, 
where, at the time the statement was made, there had been no such 
irregularity as to indicate the existence of a diseased condition. 


[For other cases, see Insurance, Cent. Dig. § 1863; Dec. Dig. § 723.] 


SCHMIDT ET AL. VS. SUPREME COURT, UNITED OR- 
DER OF FORESTERS.* 


(Supreme Court of Missouri, Division No. 1.) 


FORFEITURE—SUICIDE—STATUTORY PROVISIONS. 

Rev. St. 1899, § 7806 (Ann. St. 1906, p. 3750), providing that in suits on 
life policies, it shall be no defense that the insured committed sui- 
cide unless he contemplated suicide when he made his application, 
and any stipulation in the policy to the contrary shall be void, is 
more than a declaration of legislative policy affecting the remedy 
solely, and is a substantive law entering into the contract itself, and 
into all contracts for life indemnity, including those of fraternal or- 
ganiz:tions. 


[For other cases, see Insurance, Cent. Dig. § 1153; Dec. Dig. § 445.] 


MUTUAL BENEFIT INSURANCE—FORFEITURE—SUICIDE — 
STATUTORY PROVISIONS. 


Acts 1887, p. 204, § 10 (Rev. St. 1889, § 5869), and Rev. St. 1880, § 5872 
(Rev. St. 1800, § 7913 [Ann. St. 1906, p. 3763]), requiring foreign 


% Decision rendered, May 31, 1910. Rehearing denied, June 14, 1910. 129 S.W. Rep. 653 
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associations doing life insurance business on the assessment plan to 
make certain reports and to comply with statutory provisions relat- 
ing to appointment of agent to receive service of process, but pro- 
viding that nothing therein shall be construed to subject such cor- 
porations to other provisions of the general insurance law, as 
affecting Rev. St. 1898, § 7896 (Ann. St. 1906, p. 3750), barring the 
defense of suicide except where contemplated at the time of appli- 
cation, merely provide an exemption therefrom, of which a foreign 
association can take advantage only by qualifying and taking out a 
license . required by Rev. St. 1899, §§ 1408-1423 (Ann. St. 1906, pp. 
1111-1118). 


|For other cases, see Insurance, Cent. Dig. § 1956; Dec. Dig. § 788.] 


MUTUAL BENEFIT INSURANCE—FORFEITURE—SUICIDE. 


That a foreign beneficiary association, after issuance of a benefit certifi- - 
cate, complied with Rev. St. 1899, §§ 1408-1423 (Ann. St. 1906, pp. 
II1I-1118), requiring such associations to qualify and take out a 
license to do business in the state, does not give the association as 
to such certificate the exemption provided by section 7913 (page 
3763) to such associations from the operation of section 7896 (page 
3750), barring the defense of suicide except where contemplated at 
the time of the application, and declaring void any provision in a 
policy to the contrary. 


[For other cases, see Insurance, Cent. Dig. § 1956; Dec. Dig. § 788.] 


MUTUAL BENEFIT INSURANCE—A VOIDANCE—REPRE- 
SENTATIONS. 


A statement in an application for a benefit certificate that the applicant 
had no brothers and sisters when he had half brothers and sisters 
did not avoid the contract, especially in view of the statutory pro- 
vision that no misrepresentation in procuring insurance shall avoid 
the policy unless the matter misrepresented shall have contributed 
to the contingency on which the policy is to become payable. 


|For other cases, see Insurance, Cent. Dig. § 1859; Dec. Dig. § 723.] 


FRATERNAL BANKERS OF AMERICA VS. WIRE.* 


(St. Louis Court of Appeals. Missouri.) 


FOREIGN INSURANCE COMPANY—SERVICE OF PROCESS. 


Rev. St. 1809, § 570 (Ann. St. 1906, p. 597), providing that where de- 
fendant is a corporation organized under the laws of another state, 
and having an office, or doing business, in this state, the sumomns 
may be executed by delivering a copy of the writ and petition to any 
agent of said corporation in charge of any office or place of busi- 
ness, or if it has no office or business place to any officer, agent, or 
employee in any agency, where such service may be obtained, is 
applicable to service of process on a foreign insurance company, 
where such company has not designated the Superintendent of In- 
surance to receive service. 

[For other cases, see Insurance, Cent. Dig. § 33; Dec. Dig. § 26.] 


% Decision rendered, June 28, 1910. 129 S.W. Rep. 765. 
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STATE EX REL. MINNESOTA MUT. LIFE INS. CO. Vs. 
DENTON, JUDGE, ET AL.* 
(Supreme Court of Missouri.) 






FOREIGN COMPANIES—JURISDICTION OF COURTS. 

Where a license to do business in the state has been granted to a foreign 
insurance company, the courts of the state have jurisdiction only t 
enforce periormance of a contract made by the company, but they 
are without jurisdiction to ascertain the balance due an insured, as- 
certained only on an examination of the condition of the account 
with insured, together with accounts of all members of the company 
who have or who have had similar policies. 


| For other cases, see Insurance, Cent. Dig. § 33; Dec. Dig. $ 26.] 


FOREIGN INSURANCE COMPANIES—JURSIDICTION—FRAUD 

That a foreign insurance company licensed to do business in the state 
has been guilty of fraud in the collection of assessments for the pur- 
pose of forcing assessment policyholders to lapse in their member- 
ship does not justify the court to take jurisdiction of a suit by a 
policyholder to recover the amount of excessive assessments deter- 
mined on an accounting of the rights of all holders of similar poli- 
cies, 

[For other cases, see Insurance, Cent. Dig. § 33; Dec. Dig. § 26.] 

FOREIGN COMPANIES—JURISDICTION OF ACTIONS. 

Where a court cannot render a money judgment against a foreign insur- 
ance company for the amount due a policyholder without an ac- 
counting which it is without jurisdiction to render, it has no juris- 
diction of a suit by the policyholder. 

[For other cases, see Insurance, Cent. Dig. § 33; Dec. Dig. $ 26.] 








* Decision rendered, June 21, 1910. 129S8.W. Rep. 709. 











GRANT VS. INDEPENDENT ORDER OF SONS AND 
DAUGHTERS OF JACOB ET AL. (No. 14,192.)* 
(Supreme Court of Mississippi.) 
























LIFE INSURANCE—ASSIGNMENT—BENEFICIARY WITHOUT 
INSURABLE INTEREST—WAGERING POLICY. 

A life policy being valid in its inception, its subsequent assignment by a 
change of beneficiary to one without an insurable interest was valid, 
and the second policy issued in effecting the change cannot be held 
on these facts to be a wagering policy. 

[For other cases, see Insurance, Cent. Dig. §§ 166, 167; Dec. Dig. § 122.] 


FRATERNAL O RDER— BY-LAWS — RETROACTIVE OPERA- 
TION 


By-laws of a fraternal order can never be held retroactive, when any 
reasonable construction otherwise is possible. 
[For other cases, see Insurance, Cent. Dig. § 1833; Dec. Dig. §$ 603.] 


s ° a 


* Decision rendered, June 27,1910. 52 South. Rep. 698. 
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FRATERNAL ORD E R— BY-LAWS — RETROACTIVE OPERA- 
TION. 

Though a new charter of a fraternal order provided for disposition of a 
benefit jund as the insured should direct under the laws of the order, 
and insured stipulated to abide by all by-laws then in force or there- 
after to be adopted, by-laws thereafter adopted prohibiting the 
naming of a beneficiary not having an insurable interest, were not 
retroactive, so as to invalidate a prior legal change in favor of such 
a beneficiary; provisions in the constitution that such by-laws 
should take effect and be in force on and after a specified subsequent 
date, and repealing all laws in conflict therewith, being clearly pros- 
pective. 

|For other cases, see Insurance, Cent. Dig. § 1833; Dec. Dig. § 693.] 


MOSIMAN VS. OCCIDENTAL MUT. BEN. ASS’N.* 
(Supreme Court of Kansas.) 


MUTUAL BENEFIT ASSOCIATION—PAYMENT OF DUES BY 
LODGE OFFICER—RIGHT OF SUCCESSOR TO REIM- 
BURSE FROM FUTURE PAYME 

Where the officer of a local lodge, to whom the assessments of a fra- 
ternal insurance order are payable, pays an assessment for one of 
the members, a later incumbent of the office has no power to divert 
money paid by the member upon a subsequent assessment to reim- 
bursing his predecessor for the amount so advanced. 


[For other cases, see Insurance, Cent. Dig. § 1887; Dec. Dig. § 740.] 


MUTUAL BENEFIT INSURANCE—FORFEITURE—WAIVER. 
Where the by-laws of a fraternal insurance order provide that the failure 
to pay an assessment when due of itself causes an immediate for- 
feiture of membership, and that reinstatement can be effected only 
by the payment of all arrearages within a fixed time, acompanied by 
certificate of good health, the acceptance by the association of 
dues from a delinquent member, without exacting any showing as to 
his physical condition, effects a waiver of the requirement in that 
regard. 
[For other cases, see Insurance, Cent. Dig. § 1925; Dec.. Dig. § 763.] 


MUTUAL BENEFIT INSURANCE — ACCEPTANCE OF DELIN- 
QUENT ASSESSMENT BY LODGE—RATIFICATION BY 
ASSOCIATION. 

Where the officer of a local lodge of such an order, to whom assessments 
are payable, accepts a delinquent payment without requiring a cer- 
tificate of good health, whether or not a waiver is effected in the 
first instance, his act is adopted by and becomes binding upon the 
association, where the general secretary received the money and 
notifies the beneficiary, after the death of the insured, that the pay- 
ment was unavailing, giving no reason except the mistaken one that 
the amount was insufficient. 

[For other cases, see Insurance, Cent. Dig. § 1925; Dec. Dig. § 763.] 





* Decision rendered, June 11,1910. 109 Pac. Rep. 413. Syllabus by the Court. 
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MUTUAL BENEFIT INSURANCE — ACCEPTANCE OF DELIN- 
QUENT ASSESSMEN T—EFFECT OF MEMBER’S POOR 
HEALTH. 

The fact that the delinquent member is not in good health, the associa- 
tion having no knowledge of his condition, does not prevent the ac- 
ceptance of his money from effecting a reinstatement, in the absence 
of any false representations or fraudulent concealment. 


[For other cases, see Insurance, Cent. Dig. § 1925; Dec. Dig. § 763.] 


WOOD ET AL. VS. BROTHERHOOD OF AMERICAN 
YEOMEN.* 


(Supreme Court of Iowa.) 


FRATERNAL INSURANCE— ACTION ON BENEFIT CERTIFI- 
CATE—REMEDY. 

A benefit certificate, providing for the payment of the amount realized 
irom one assessment not exceeding a specified sum, is enforceable 
in equity only; but a certificate stipulating for the payment of a 
lump sum without reference to an assessment is enforceable at law. 


[For other cases, see Insurance, Cent. Dig. § 1986; Dec. Dig. § 802.] 


BENEFIT CERTIFICATE—“DATE”. 


Where a benefit certificate, executed as a substitute for the original 
certificate bearing the date of the original certificate, stipulated that 
it should be invalid on the suicide of a member within three years 
from the date of the certificate, the date referred to the time speci- 
fied in the original certificate, the word ‘‘date” indicating the time 
fixed; and hence the suicide of the member more than three years 
from the date of the original certificate did not invalidate the sub- 
stituted certificate. 

[For other cases, see Insurance, Cent. Dig. § 1956; Dec. Dig. § 788.] 


[For other definitions, see Words and Phrases, vol. 2, pp. 1830, 1831.] 


BENEFIT CERTIFICATE—CHANGE OF BENEFICIARY—EF- 
FECT, 

Where a member of a fraternal insurance order, who had the absolute 
right under the by-laws of the order to make a change in the bene- 
ficiary, did all that was required of him to effect a change, an equi- 
table assignment for the benefit of the new beneficiary was effected, 
though the member died before the issuance of the certificate in re- 
sponse to the application for a change and the new beneficiary could 
enforce the certificate. 


[For other cases, see Insurance, Cent. Dig. §§ 1950-1954; Dec. Dig. § 
784.] 
/ 


FRATERNAL INSURANCE—CHANGE OF BENEFICIARIES — 
CONTRACTS. 

Where a member of a fraternal order surrendered the certificate to 
change the beneficiary as authorized by the by-laws, the order could 
not modify the conditions of the contract in the new certificate 


* Decision rendered, June 14,1910. 126 N.W. Rep. 949. 
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without the assent of the member who, by surrendering the certifi- 
cate with the request that the insurance be continued in favor of a 
new beneficiary, applied for a new certificate identical with that sur- 
rendered, except as to the beneficiary, and a delivery of the new 
certificate was not essential; but, where the new certificate differed 
from the original certificate, it was a new proposition and would not 
take effect until the member accepted it, and, where the member 
died before accepting such certificate, the new beneficiaries could 
only rely on the terms of the original certificate. 

[For * i cases, see Insurance, Cent. Dig. §§ 1950-1954; Dec. Dig. § 
784. 


CONTRACTS—MUTUAL ASSENT. 
Mutual assent is essential to a contract of insurance. 
[For other cases, see Insurance, Cent. Dig. § 1851; Dec. Dig. § 713.] 


GUARDIAN TRUST CO. VS. STRAUS ET AL.* 
(Supreme Court of New York, Appellate Division, First Department. 


FOREIGN INSURANCE COMPANY—APPLICABILITY TO 
STATE LAWS. 

Foreign insurance companies in a business conducted by them, are in 
general, subject to the regulatory provisions of domestic statutes of 
general application. 


[For other cases, see Insurance, Cent. Dig. § 12; Dec. Dig. § 17.] 


* Decision rendered, June 10.1910. 123 N.Y. Sup. 852. 


HEPNER VS. UNITED STATES GRAND LODGE OR- 
DER BRITH ABRAHAM.* 
(Supreme Court of New York, Appellate Term.) 


FRATERNAL INSURANCE—BENEFICIARIES. 

The rules of a fraternal order provided for the payment of death bene- 
fits to the member’s wife, children, or parents, or, if no wife, chil- 
dren, or parents, to such person as the member might designate, and 
in case of no designation the money collected should be applied to 
the payment of the next occurring death, did not authorize the 
brothers and sisters of a deceased member, dying without leaving 
wife, children, or parents, and without having made any designation, 
to recover the death benefit. 


[For other cases, see Insurance, Cent. Dig. § 1945; Dec. Dig. § 778.] 





*% Decision rendered, June 1,1910. 123 N.Y. Sup. 819. 
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EVANS VS. MODERN WOODMEN OF AMERICA.* 
(St. Louis Court of Appeals. Missouri.) 


MUTUAL BENEFIT SOCIETY—DEFENSES — REPRESENTA- 
TIONS AND WARRANTIES. 

Mutual benefit insurance societies are not subject to the Missouri laws 
regulating defenses by old-line companies, and are entitled to the 
application of the doctrine of representations and warranties in all 
its rigors of interpretation as a defense to an action on their cer- 
tificates. 

[For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 
723.] 


MUTUAL BENEFIT INSURANCE — DEFENSES—INTOXICA- 
TION—MISSTATEMENT OF AGE—QUESTION FOR JURY. 

In an action on a mutual benefit certificate, whether there was a breach 
of warranty consisting of a misstatement of insured’s age, and 
whether deceased was intoxicated at the time of his death, and 
whether he was intemperate during the time he was insured, held 
for the jury. 

{For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.] 


MUTUAL BENEFIT CERTIFICATE—‘INTEMPERATE”. 

Where a mutual benefit certificate provided for forfeiture in case in- 
sured should become intemperate in the use of intoxicating liquors, 
the word “intemperate” should be held to mean, not the excessive 
or habitual use of intoxicating liquors, but the habitually excessive 
use thereof. 

{For other cases, see Insurance, Dec. Dig. § 748.] 

[For other definitions, see Words and Phrases, vol. 4, p. 3684.] 


MUTUAL BENEFIT INSURANCE-—EVIDENCE. 

Where, in an action on a mutual benefit certificate, defendant claimed 
that insured was intoxicated at the time he was killed and that he 
was intemperate in the use of liquors in violation of the policy, evi- 
dence that at no time had insured been.tried by his local camp for 
intemperance or any other offense was incompetent. 

|For other cases, see Insurance, Dec. Dig. § 818.] 


* Decision rendered, Feb.21, 1910. Rehearing denied, April 5, 1910. 129 S.W. Rep. 485. 





BOREN VS. BROTHERHOOD OF RAILROAD TRAIN- 
MEN.* 
(Kansas City Court of Appeals. Missouri.) 


MUTUAL BENEFIT—WAIVER OF PROOF OF LOSS. 

An insurance order did not waive proof of loss by denying liability, 
where the demand on it was not made until long after the time had 
elapsed for furnishing proof, and it had done nothing to lead to the 
delay or to estop itself in any manner. 

[For other cases, see Insurance, Cent. Dig. § 1965; Dec. Dig. § 780.] 





% Decision rendered, June 13,1910. Rehearing denied, June 28,1910. 129 S.W. Rep. 491. 
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RUTERBUSCH ET AL. VS. SUPREME COURT I. O. F.* 
(Supreme Court of Michigan.) 
LIFE INSURANCE ACTIONS—MISJOINDER OF PLAINTIFFS. 


Where a benefit certificate was payable to the beneficiary or benefici- 
aries designated, and insured by indorsement on the certificate, 
directed that the benefit be paid to her husband and five children, 
with a specification of the amount to be paid to each, all the bene- 
ficiaries could join in an action at law on the certificate. 


[For other cases, see Insurance, Cent. Dig. § 1994; Dec. Dig. § 813.] 


ACTION ON BENEFIT CERTIFICATE— DEFENSE OF SUI- 
CIDE—BURDEN OF PROOF. 

Where an action on a benefit certificate was defended on the ground 
that the insured committed suicide, the burden of proof is upon 
defendant to show that fact. 


[For other cases, see Insurance, Cent. Dig. § 2001; Dec. Dig. § 817.] 
BENEFIT  gaaiaianiaiaaiiaimaitial ROVISION AS TO APPEAL— 
WAIVE 


A provision in . the laws of a mutual benefit insurance company, limiting 
the time within which an appeal must be taken from a decision on 
a claim under a benefit certificate, is waived by a failure to give 
notice of the decision, until after the time for appeal had ——" 


|For other cases, see Insurance, Cent. Dig. § 1965; Dec. Dig. § 789.] 


MUTUAL BENEFIT INSURANCE—REMEDIES PRESCRIBED 
BY COMPANY. 

While the constitution and by-laws of a mutual benefit insurance order 
may require the beneficiaries to exhaust their remedy within the 
order, failure to do so will not bar them from suing in a court of 
law or equity, where the society deprives them of their opportunity 
to appeal within the order. 


[For other cases, see Insurance, Dec. Dig. § 804.] 


MUTUAL BENEFIT INSURANCE—PURSUING REMEDIES 
WITHIN THE ORDER. 

An attempt by the beneficiaries to pursue the remedies afforded by the 
by-laws, after being released from their obligation to pursue them 
by the conduct ofthe society, will not affect their right to seek 
redress in the courts. 


|For other cases, see Insurance, Dec. Dig. § 804.] 


* Decision rende red, July, 14, 1910. ‘197 N.W. Rep. 288. 
+o 


ISRAEL VS. NORTHWESTERN NAT. LIFE INS. CO.* 
(Supreme Court of Minnesota.) 
AGENT FOR INSURER — COMPENSATION —ANTICIPATORY 
BREACH OF CONTRACT. 


The rule that, when a party to an agreement voluntarily places it be- 
yond his power to pe rform, he is liable to the other in an action for 





* Decision rendered, July 15, 1910. 127 N.W. Rep. 187. Syllabus by the Court. 
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damages for the anticipatory breach beiore the time of perform- 

ance arrives, applies to a contract between an agent of a life insur- 

ance company, when the lattter sells out its business and thereby 

incapacitates itself to fulfill its obligations to its policyholders, and 

to collect premium notes upon which the agent’s commission de- 
pends. Crowell vs. Northwestern National Life Ins. Co., 99 Minn. 
214, 108 N. W. 962, followed, and Moore vs. Security Trust & Life 
Ins. Co., 168 Fed. 496, 93 C. C. A. 652, distinguished. 

[For other cases, see Insurance, Cent. Dig. § 115; Dec. Dig. § 85.] 


SALE OF BUSINESS—LIABILITY OF BUYING COMPANY FOR 
SELLER’S BREACH OF AGENT’S CONTRACT. 

A life insurance company, which purchases the business and assets of 
another life insurance company, and agrees to underwrite, assume, 
reinsure, and guarantee all of the insurance or investment con- 
tracts and policies of the selling company, théreby becomes liable 
to an agent of the selling company in an action to recover the 
present damages occasioned by the breach of the contract by the 
sale, and the burden is upon the purchasing company to show that 
the policyholders did not reinsure, or that they were insolvent. 


[For other cases, see Insurance, Cent. Dig. § 115; Dec. Dig. § 85.] 
SALE OF BUSINESS—BREACH OF CONTRACT WITH AGENT 
—LIABILITY OF BUYING COMPANY—PRESUMPTION. 


In such an action, brought by the agent against the purchasing com- 
pany, the makers of installment premium notes are not presumed 
to be insolvent with respect to installments not due, although at 
the time of the sale one or more installments had become due and 
were not paid. 


[For other cases, see Insurance, Cent. Dig. § 115; Dec. Dig. § 85.] 


SPRINGMEYER Vs. SOVEREIGN CAMP, WOODMEN 
OF THE WORD.* 
(Springfield Court of Appeals. 











Missouri.) 


CONCLUSIVENESS OF VERDICT. 

If, giving the evidence the most favorable construction of which it is 
capable in favor of appellees, the jury was warranted in finding for 
them, the verdict will not be set aside for failure of proof. 

[For other cases, see Appeal and Error, Cent. Dig. $$ 3922, 3928-3934; 

Dec. Dig. § 1001.] : 















SUDDEN DISAPPEARANCE—EVIDENCE. 

Where one steady in his habits, successful in his profession or business, 
contented and respected, having a fixed residence and pleasant do- 
mestic relations, suddenly disappears, and no tidings of him are 
received, such circumstances, if satisfactory to the jury, will war- 
rant them in finding his death at or about the time of his disap- 
pearance. 

[For other cases, see Death, Dec. Dig. § 4.] 





*% Decision rendered, June 6,1910. 129 S.W. Rep. 273. 
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LAPSE OF SEVEN YEARS—PRESUMPTIONS. 

Where one has been absent and unheard of for seven years, the pre- 
sumptions arise that he is then dead, but not that he died at any 
particular time theretofore. 

[For other cases, see Death, Cent. Dig. §§ 1-3; Dec. Dig. § 2.] 


BURDEN OF PROOF. 


Where the legal limit of seven years is not relied on, the burden of 
proving the death within that period is on the part affirming that 
fact; but to sustain that burden it is not necessary that the proof 
afforded for that purpose should show that the missing person was 
subject to any specific peril at any particular time; but it is enough 
to introduce evidence of any other circumstances calculated to 
shorten life before the lapse of seven years. 


[For other cases, see Death, Dec. Dig. § 1.] 


SUDDEN DISAPPEARANCE—SUFFICIENCY OF EVIDENCE— 
INSURANCE. 


Where, on the issue of the death of an insured before the lapse of seven 
years, the whole theory of plaintiff's case is that insured left his 
home because of discontent for the purpose of committing suicide, 
and did not return on the evening of the date he left because he 
did commit suicide, testimony of a witness for defendants, if be- 
lieved by the jury, that he had seen and talked with insured two 
days after he left home, and insured stated to him that he had de- 
serted his family, is conclusive of the case, and the refusal of the 
instruction to that effect is prejudicial error. 


[For other cases, see Death, Dec. Dig. § 4.] 


TERMINATION OF CAUSE—REMAND. 


Where a case is reversed for the refusal to instruct that ceFtain testi- 
mony, if believed by the jury, is conculsive of the case, the cause 
will be remanded, as the Appellate Court cannot take the testimony 
as true. 


[For other cases, see Appeal and Error, Dec. Dig. § 1178.] 


ee 


DAVIS VS. McGRAW ET AL.* 
(Supreme Judicial Court of Massachusetts. Suffolk.) 


MUTUAL BENEFIT INSURANCE—PERSONS ENTITLED — 
DEATH OF BENEFICIARY. 


Where a by-law provides that if all beneficiaries die during a member's 
lifetime, and he makes no other designation, and leaves a widow 
and no minor children, the benefit shall be paid to her, she is en- 
titled in a case where a member dies without legal designation of a 
beneficiary and there are no minor children. 

— cases, see Insurance, Cent. Dig. §§ 1943, 1974; Dec. Dig. § 
795. 


MUTUAL BENEFIT INSURANCE—ACTIONS—DEFENSES. 

It is no defense to an action for benefit insurance that defendant soci- 
ety paid the money to the beneficiary named, who was not entitled 
thereto. 

[For other cases, see Insurance, Cent. Dig. § 1981; Dec. Dig. § 798.] 

%* Decision rendered, June 27,1910. 92 N. E. Rep. 332. 
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SUPREME COURT OF PENNSYLVANIA. 


SCHEEL 
vs. 


GERMAN-AMERICAN INS. CO.* 


FIRE INSURANCE—NATURE OF CONTRACT, 

A policy of fire insurance is a contract of indemnity. 

|For other cases, see Insurance, Cent. Dig. §§ 172, 178; Dec. Dig. § 124.| 
|For other definitions, see Words and Phrases, vol. 4, pp. 3674-3677 


FIRE INSURANCE—TERMINATION OF CONTRACT. 

Unless a policy of fire insurance is canceled by mutual consent or the 
policy provides that it may be terminated at the option of the par- 
ties and is so terminated, it will continue in force for the term for 
which it is written, and, if the right to terminate is reserved in the 
policy, the conditions precedent thereto must be strictly complied 
with, and, if a certain number of days is required to intervene be- 
fore the notice to cancel is to take effect, the cancellation cannot 
become effective until the expiration of such time. 


|For other cases, see Insurance, Cent. Dig. §§ 372-378, 500-503; Dec. 
Dig. $8 177, 220. ] 


ACTION ON POLICY—PLEADING AND PROOF. 

In an action on a fire policy, where defendant alleged as a defense that 
insured waived a five days’ notice of cancellation, or that he re- 
placed the policy by another policy thereby relieving defendant from 
liability, it must aver in its affidavit of defense and prove, not only 
that it was insured’s intent to waive the notice, but that his intent 
was carried out with his consent and by his agreement with defend- 
ant, 

a other cases, see Insurance, Dec. Dig. § 645.] 


NCELLATION OF POLICY—ACTS CONSTITUTING. 


ae mere procurement of another policy on the same property or for 
the same amount after notice of cancellation, and within the tive 
day limit required thereafter before the cancellation is to take ei- 
fect, does not show an intent of insured to cancel the former policy 
nor relieve the insurer from liability thereon, but, to have such 
effect, insured must have consented to the cancellation and the sub- 
stitution of the later for the earlier policy. 


|For other cases, see Insurance, Dec. Dig. § 232.] 


CANCELLATION OF POLICY—EVIDENCE. 

Where a fire policy permitted insured to cancel it on five days’ notice, 
and the company gave notice on November 7th, and insured imme- 
diately took out a policy in another company without notice to the 
first company, and the property was destroyed by fire on Novem- 
ber 11th, the cancellation had not taken effect, and the first com- 
pany was bound to pay its ratable share of the loss. 


|For other cases, see Insurance, Dec. Dig. § 229.] 
* Decision rendered, April 18,1910. 76 Atl, Rep. 507. 
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Appeal from Court of Common Pleas, Philadelphia County. 

Action by Richard Oscar Scheel against the German-Ameri- 
can Insurance Company. From an order discharging a rule for 
judgment for want of a sufficient affidavit of defense, plaintiff 
appeals. Reversed and rendered. 


Argued before Fell, C. J., and Mestrezat, Potter, Elkin, and 
Moschzisker, JJ. 


JAMES S. ALCORN, FRANK R. SHATTUCK, and Davip W. 
HorrMan, for Appellant. 
GrEorGE P. Ricu, for Appellee. 


MESTREZAT, J. 

This is an action of assumpsit on a fire insurance policy. The 
court discharged a rule for judgment for want of a sufficient 
affidavit of defense, and the plaintiff has taken this appeal. 

The statement avers substantially as follows: That on or 
about October 27, 1908, the German-American Insurance Com- 
pany, the defendant, issued its policy of insurance to plaintiff in 
the sum of $2,500, covering a loss on certain machinery and 
other property on premises situated at Forty-eighth Street and 
Parkside Avenue, Philadelphia; that on Novembr 11, 1908, a 
fire occurred on the premises causing the total destruction of 
the property insured, and the loss sustained by plaintiff was 
$5,508.51; that at the time of the fire there were two other poii- 
cies of fire insurance, issued by other companies, in force on 
the same property in the sum of $2,500 each, making a total in- 
surance of $7,500 in force at the time of the fire, including de- 
iendant’s policy: that the proportion of the loss for which the 
defendant is liable under its policy is the sum of $1,835,17, to 
recover which this action was brought. 

The affidavit of defense admits the issuance of the policy, but 
avers substantially as follows: That on November 7, 1908, the 
defendant company gave plaintiff five days’ notice of its inten- 
tion to cancel the policy; that, after the notice and before the 
loss, the plaintiff procured a policy for $2,500 in the Hartford 
Fire Insurance Company with the intention that it should be a 
substitute for the defendant’s policy, and was not for the pur- 
pose of increasing his insurance beyond $5,000, and as a result 
of such action the defendant’s policy thereby became canceled 
and the risk was at an end. The policy issued by the defendant 


to the plaintiff contains the following stipulation: ‘This policy 
Vou. XXXIX.-81. 





1254 Insurance Law Journal Vol. 39. [Sept., 1910. 


shall be canceled at any time at the request of the insured; or 
by the company by giving five days’ notice of such cancella- 
tion.” Pursuant to this provision of the policy, the defendant 
on November 7, 1908, gave the plaintiff a “five days’ formal no- 
tice of its intention to cancel policy No. 73,317, issued to you 
for $2,500”, and concluded the notice as follows: “Please take 
special notice that all liability of said insurance company under 
said policy will absolutely cease on the expiration of this notice 
unless surrender thereof to said company be sooner made.” 
The defendant’s policy was for the term of one year from Octo- 
ber 26, 1908. The Hartford Fire Insurance Company issued 
its binder to the plaintiff for a $2.500 policy on November 10, 
1908. The fire occurred on November 11, 1908, and the plain- 
tiff collected from the Hartford Company its pro rata share of 
the loss. 

The position of the defendant company, as stated in its brief, 
is that, when the plaintiff received notice of the intended can- 
cellation of the policy and promptly applied for and obtained 
a policy in the same amount in the Hartford Company, his pur- 
pose was not to increase his line of insurance from $5,000 to 
$7,500, but to accept the cancellation, waive the full time limit 
of five days, and substitute in place of the defendant’s policy the 
Hartiord Company’s policy as a reinsurance, and that when he 
subsequently collected from the Hartford Company its pro rata 
of the loss by fire, which occurred within the five days, he could 
not, while thus accepting and receiving the benefit of that policy, 
hold the defendant company, for whose policy the Hartford 
Company's policy was a substitute, also liable. 

We think the affidavit of defense is insufficient, and that the 
court below erred in not entering judgment against the defend- 
ant. <A policy of fire insurance is a contract of indemnity, and 
unless it is canceled by mutual consent, or the policy provides 
that it may be terminated on the option of the parties and is so 
terminated, it will continue in force for the terms for which it 
was written. If the right to terminate is reserved in the policy, 
the conditions upon which it is to be exercised must be strictly 
complied with; and, if a certain number of days is required to 
intervene before the notice to cancel is to take effect, the policy 
will still be in force, and cancellation will not become effective 
until the expiration of the time named in the notice. If the in- 
surance company allege as a defense in an action on its policy 
that the assured has waived the five days’ notice, or that he has 
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replaced the policy by another policy and thereby relieved the 
company from liability, it is incumbent upon the company to 
aver in its affidavit of defense and prove on the trial, not only 
that such was the intention of the assured, but that his inten- 
tion was carried out with his consent and by his agreement with 
the company. In other words, the mere procurement of an- 
other policy on the same property and for the same amount 
after the notice and within the five day limit does not disclose 
an intention on the part of the assured to cancel the earlier 
policy or to relieve the company from liability thereon; and, 
in order that it may have such effect, the company must aver 
and prove that the assured consented and agreed to the cancel- 
lation and the substitution of the later for the earlier policy. 
The policy on which this suit was brought, as noted above, 
gave either party the right to cancel it on five days’ notice. 
Such notice was given by the company, and it specifically de- 
clared “that all liability of said insurance company under said 
policy will absolutely cease on the expiration of this notice un- 
less surrender thereof to said company be sooner made”. The 
policy, therefore, remained in force until the expiration of the 
five days unless it was sooner surrendered to the company. It 
is not averred in the affidavit that the policy was surrendered 
to the company within the five days, nor that the defendant had 
any knowledge prior to the’fire or to the expiration of the five 
days that the plaintiff had procured insurance in the Hartford 
Company, nor that there was any written or oral agreement 
between the parties that the policy was or should be canceled 
or the company was or should be relieved from liability there- 
under, nor that the company had any knowledge of the purpose 
or intention of the plaintiff in procuring the Hartford policy to 
cancel defendant’s policy or to substitute the Hartford policy 
for it. There is no provision in the policy that it should be can- 
celed if insurance for a like amount was taken out in another 
company, nor that such insurance should be a substitute for the 
defendant’s policy, and relieve the defendant from liability 
thereon. The liability on the policy, therefore, continued until 
the expiration of the term for which it was written, unless the 
policy was canceled in pursuance of the five days’ written notice 
or by the mutual consent of the parties. As the defense rests 
solely upon the allegation that the policy was canceled by the 
substitution of the Hartford Company policy for a like sum, the 
defendant must aver and show, not only that the assured in- 
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tended to, but did, procure from the Hartford Company a 
policy, substitute it for the defendant’s policy, and consent or 
agree that the substituted policy should take the place of the 
defendant’s policy and thereby relieve the defendant from lia- 
bility on its policy. Conceding that it was the intention of the 
plaintiff to limit his insurance on the property to $5,000 and 
that he had so instructed his agent, the fact that the latter pro- 
cured $2,500 in the Hartford Company which, in addition to 
the two other policies on the property aggregating $5,000, car- 
ried the plaintiff beyond the limit of $5,000, did not cancel or 
avoid the defendant’s policy. Before it could have that effect, 
the intention to substitute must become effective by the plain- 
tiff’s agreement with the defendant company. If, notwithstand- 
ing the intention of the plaintiff to limit his insurance to $5,000, 
his agent without his principal’s authority had taken out two 
policies of insurance each in the sum of $5,000, making a total 
of $10,000 on the property, it would hardly be pretended that, 
as between the plaintiff and the insurance company, the for- 
mer’s intention would avoid or cancel one of the policies. The 
plaintiff could have recourse to his agent for violating his in- 
structions, but the insurance company could not defend against 
an action on the policy for a loss which occurred during its life. 
The intention of the assured, disclosed or undisclosed, cannot 
hasten the expiration of the policy or release the defendant from 
its covenants therein until such intention has been carried into 
effect by the cancellation or surrender of the policy by the as- 
sured in compliance with the defendant’s notice. 

The defendant relies on the case of Arnfeld vs. Guardian 
Assur. Co., 172 Pa. 605, 608, 34 Atl. 580, 581. There is, how- 
ever, a clear distinction between the cases. There the five days’ 
notice was given, and within that time another policy was sub- 
stituted for the original policy by express agreement of the 
parties. When the notice was given, the plaintiff's agent re- 


plied that he “would take notice and replace it as soon as possi- 


ble”. The agent procured another policy to replace the one 
directed to be canceled. The company’s agent thereafter and 
before the fire inquired of the plaintiff's agent whether the lat- 
ter had replaced the risk, and said: “It is distinctly understood 
the guardian [Assurance Company] is relieved.” The plain- 
tiffs agent replied: “The guardian is relieved.” In the opin- 
ion, Mr. Justice Dean says: “Was there a substitution of the 
liability of a third party for that of the defendants, by the 
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consent of the plaintiffs, defndants, and the third party? 
Defendants’ contract was one of indemnity in a fixed amount 
against loss by fire on- certain goods; a third party, the 
Queen Insurance Company, took its place and indemnified 
plaintiffs against precisely the same loss, in the same amount, 
on same goods, then stood by its contract, and paid the loss. 
This was a complete and effectual substitution of another in- 
surer in place of defendants. And this was by the consent of all 
parties interested.” 

It is conceded that the defendant would be liable on its policy 
if the assured had not taken out the Hartford Company policy. 
There is no averment in the affidavit of defense that the latter 
policy was to take the place and be a substitute for the defend- 
ant’s policy “by the consent of the plaintiffs, defendants, and 
the third party”. Unquestionably such agreement on the part 
of the plaintiff would relieve the defendant from liability on its 
policy. That was the Arnfeld Case, but there are no facts 
averred in the affidavit which would warrant the conclusion of 
the existence of any such agreement between the plaintiff and 
the defendant company in this case. 


The order of the court below is reversed, the rule for judg- 
ment for want of a sufficient affidavit of defense is made abso- 


lute, and judgment is entered for the plaintiff against the de- 
fendant, the amount to be liquidated by the Prothonotary of the 
Common Pleas. 


Note by the Editor of the Insurance Law Journal. 


If the policy in question contained the usual provision rendering it 
void in case of other insurance without consent, and no consent had 
been indorsed, it would seem that a valid argument might have been 
made for the defense on the ground of its violation. The fact that the 
plaintiff procured another policy which, by its issue, would render the 
subsisting contract void, would be evidence of the intention of the in- 
sured to simply substitute the second policy in view of the cancellation. 
But no information on this point is given in the opinion. In case of such 
provision in the second policy, an actual cancellation of the first is neces- 
sary to avoid other existing insurance. Zimmerman vs. Ins. Co., 77 
Iowa 685. Such prior policy, however, need not be canceled if the in- 
surance is only to take effect from the cancellation. Atlantic, &c., Ins. 
Co. vs. Goodall, 29 N. H. 182. What constitutes a sufficient cancellation 
has been repeatedly discussed by the courts. 

The surrender of a policy to the agent before the issuing of the sec- 
ond policy, though not recognized by the insfirer, was held in Train vs. 
Ins. Co., 62 N. Y. 508 to be a sufficient cancellation. On the other hand, 
in Gardner vs. Ins. Co., 58 Mo. App. 611, it was not enough that the 





1258 Insurance Law Journal Vol. 39. [Sept., 1910. 


agent acting for the insured had notified him of the cancellation and 
the substitution of another policy where the insured had never sur- 
rendered the first policy, though he had assented to the act of the agent. 
This latter case supports the view here taken. 


SUPREME COURT OF OKLAHOMA. 


CAPITAL FIRE INS. CO. 
vs. 


CARROLL ET AL.* 


POLICY—CONSTRUCTION OF AMBIGUOUS LANGUAGE. 


If language in an insurance policy is ambiguous and susceptible of two 
constructions, one of which will give the policy effect, the other 
render it void at the time of its execution, that construction should 
be adopted which will make the policy effective. 


[For other cases, see Insurance, Cent. Dig. §§ 292-298; Dec. Dig. § 146.] 


ACTION ON POLICY—BURDEN OF PROOF—FALSITY OF 
STATEMENTS IN APPLICATION. 


The burden of proving that statements of the insured in his application 
for a policy of fire insurance, which by the terms of the policy are 
made his warranty, are untrue, and that a condition of the policy 
essential to its validity has been violated by the insured, is upon 
the insurer when it seeks to avoid the policy upon such grounds. 


—— cases, see Insurance, Cent. Dig. §§ 1650-1658; Dec. Dig. § 


CONSTRUCTION OF POLICY—PROPERTY COVERED—- 
“OTHER MACHINERY”. 

A policy of insurance which described the property insured as a frame 
building ‘while occupied as a flour and roller mill’? and the fixed 
and movable machinery, pipes, belting, pulleys, shafting, roller mills 
and appurtenances, smut mill and appurtenances, purifiers, blowers, 
dusters, tools”, etc., “and such other machinery not more hazardous 
as is usual to roller mills”, will be held to include machinery used 
in the manufacture of meal, bran, and other feed products, where 
not to do so will render the policy void from its execution. 

[For other cases, see Insurance, Dec. Dig. § 163.] 


[For other definitions, see Words and Phrases, vol. 6, p. 5086.] 


CONSTRUCTION OF POLICY—“CEASED OPERATION”. 


A policy of insurance covering a mill plant for the manufacture of flour, 
meal, bran, and other feed products contained a stipulation that 
the entire policy shall be void if the manufacuring establishments 
ceases to be operated for more than ten consecutive days. The 
mill was not operated for the purpose of manufacturing flour at the 
time of the issuance of the policy and for a longer period than ten 


* Decision rendered, May 10,1910. 109 Pac. Rep. 535. Syllabus by the Court. 
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days thereafter, but was at the time of the issuance of the policy, 
and continued to be thereafter until the property was destroyed, 
operated in the manufacture of meal, bran, and other feed products. 
Held, that the establishment had not ‘ceased operation” within 
the meaning of the policy. 


[For other cases, see Insurance, Cent. Dig. § 759; Dec. Dig. § 321.] 
[For other definitions, see Words and Phrases, vol. 2, p. 1023.] 


Error from District Court, Pittsburg County; Preslie B. 
Cole, Judge. 

Action by John F. Carroll and others against the Capital Fire 
Insurance Company. Judgment for plaintiffs, and defendant 
brings error. Affirmed. 


C. S. Contins and BotEs & Horses, for Plaintiff in Error. 

James S. Arnore, for Defendants in Error. 

HAYES, J. 

This is an action on two fire insurance policies, each for the 
sum of $1,500, brought by defendants in érror, hereinafter 
called plaintiffs, against plaintiff in error, hereinafter called de- 
fendant, in the United States Court for the Central District of 
the Indian Territory, at McAlester, prior to the admission of 
the state. After the admission of the state, the cause was trans- 
ferred to the District Court of Pittsburg County, where a trial 
to the court without a jury on an agreed statement of facts was 
had, and resulted in a judgment in favor of the plaintiffs for the 
amount of the policies and interest thereon. It is to reverse that 
judgment that this proceeding in error is prosecuted. 

Defendant admits the execution and delivery of the two 
policies and the destruction of the property insured, but defends 
against any liability under the policies upon the ground that 
certain representations made by the plaintiffs in their applica- 
tion for the policies were untrue; and that certain conditions 
of the policies essential to their validity had been continuously 
violated by plaintiffs prior to the destruction of the property. 
Plaintiffs, in their reply to defendant’s answer in which the fore- 
going matters are set up, make denial of the affimative allega- 
tions in the answer, and plead an estoppel against defendant’s 
pleading the forfeiture of said policies upon the grounds al- 
leged in its answer. The policies of insurance were issued upon 
the written application of plaintiffs therefor. Their applications 
were made upon a printed form of application for insurance on 
cotton gins which the parties attempted to adapt to their pur- 
pose by erasing some of the printed provisions and interlining 
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others. The schedule of items to be insured appears as follows: 
“Atlas Engine, val. $800, insurance $500; building $1,500; in- 
surance $500; flour mill $3,500; insurance $2,000.” Following 
and immediately to the right of the foregoing schedule appears 
the following more detailed description of the property (the 
italicized words represent the words written into the applica- 
tion; the others are in print. We insert also the words struck 
out): “(1) On fifty H power two story built of wood with rub- 
ber roof. (2) On fixed and movable machinery of all kinds (ex- 
cepting engine and boiler appurtenances), while set up for use, 
including gin stands, feeders, condensers, dust and lint flues, 
cotton press and appurtenances, suction elevators, fans, vacuum 
boxes, distributers, piping, pulleys, seed blowers, seed feeders, 
conveyors, shafting, belting, hangers, journals, tools, piping and 
hose, all only while contained in the above described mill. (8) 
On boiler house, built of iron with iron roof 30 feet from mill. 
(4) On engine and boiler, including all connections, founda- 
tions, pumps and heater, and smokestack, while contained in 
above described Boiler House. (5) On gristmill, all while con- 
tainedin * * * ” 

Paragraphs 6, 7, 8, and 9 thereafter following pertain to cot- 
ton gins only, as does also provisions 11 and 12 which were 
struck out. Clauses 10 and 13 read as follows: “(10) On cot- 
ton grain held in trust or on commission for which assured may 
be liable while in said mill. (18) On tools contained in above 
mull,” 

On the back of the application are certain questions and an- 
swers made thereto by plaintiffs, which, by the terms of the ap- 
plication, are made a part thereof, and the application by the 
terms of the policies is made a part of the policies, and plain- 
tiff's statements therein are made their warranties, and a con- 
dition upon which the insurance was issued. Question No. 7 of 
the application reads: “Will the building or machinery be used, 
during the term of the policy, for any other purpose than mill- 
ing? If so, for what purpose? State fully. (Answer.) For mill 
purposes only.” Question No. 67 reads: “Will the property to 
be insured be in continuous operation during the season? (An- 
swer.) Yes.” 


Then occurs the following statement: ‘The property has been 
and is profitable, and applicant has every reason to believe it 
will continue to be so.” Each of the policies contain the follow- 
ing provision: “This entire policy, unless otherwise provided 
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by agreement indorsed hereon or added hereto, shall be void, 
if the subject of insurance be a manufacturing establish- 

ment, if it be operated in whole or in part at night later than 10 
o'clock, or if it ceased to be operated for more than ten days. 
Defendant contends that it is not liable in this action, 

for the reason that the representations of plaintiffs in their appli- 
cation that the property described therein had been and was 
profitable at the time of said application, and that they had every 
reason to believe it would continue to be so, was untrue, and for 
the further reason that the property insured was not at the time 
of the application for the policies and was not thereafter until 
the destruction of the property by fire, which occurred about 
eight months after the issuance of the policies, operated as a 
flour mill. In the agreed statement of facts it is admitted that 
no part of the property was at the time of the application for the 
insurance, and for some time theretofore, and was not thereafter 
up to the time of the fire operated in the manufacture of flour, 
but that it was at all of said times idle and unused for that pur- 
pose. It is admitted, however, that in the same building there 
was certain machinery, the exclusive use of which was for the 
manufacture of corn meal, bran, chops, and feed; that said last 
mentioned machinery and a large portion of the machinery for 
making flour was used at the time of the application for their 
insurance, and was continually used thereafter, until the destruc- 
tion of the property, for the purpose of manufacturing corn 
meal, bran, chops, and feed. A portion of the machinery in the 
building, admitted by defendant to be covered by the policies, 
was adapted for the use of the manufacture both of flour and of 
corn meal, bran, chops, and feed. Another portion of the ma- 
chinery was suitable to be used only for the purpose of manu- 
facturing flour. Another portion of the machinery which defend- 
ant contends was not covered by the policies was used ex- 
clusively in the manufacture of corn meal, bran, chops, and feed. 
Under the view we take of this case, the correctness of the 
judgment of the trial court turns upon the question whether the 
policies covered only those portions of the machinery adapted 
for use in the manufacture of flour, or whether it covered all the 
machinery including that used exclusively for the manufacture 
of meal and feed products. If the application contained no de- 
scription of the property to be insured other than that given in 
the general terms of the three items first set out above, there 
could be little or no ambiguity in its language, but that appli- 
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cants intended that the printed paragraphs following and above 
set out should be considered as a part of the description of the 
property to be insured is evidenced by the fact that the blanks 
in these various paragraphs are filled out and some of the para- 
graphs that do not pertain in any way to the class of property 
insured were struck out. Among the items of property men- 
tioned in the printed paragraphs is the “grist mill”. The prop- 
erty insured is described in each policy as follows :— 

“Ttem No. 1. $250 on their two-story frame building with 
comp. roof, while occupied as a flour and roller mill, and situated 
on lots 1, 2, 3, block 141, south part of McAlester, Indian Ter- 
ritory. 

“Item No. 2. $1,000 on their fixed and movable machinery, 
pipes, belting, pulleys, shafting, roller mills and appurtenances, 
smut mill and appurtenances, purifiers, blowers, dusters, tools, 
etc., and such other machinery not more hazardous as is usual 
to roller mills; all while contained in the above described build- 
ing. 

“Item No. 3. $250 on their sixty horse power Atlas engine, 
while contained in their boiler and engine room in above de- 
scribed building.” 

In the first item, the language used to describe the occupancy 
of the building is not “while occupied as a flour mill or as a roller 
flour mill”, but as a flour and roller mill. In item No. 2, after 
language comprehensive enough to describe all of the ma- 
chinery constituting the flour mill and its appurtenances had 
been used, there is added thereto the clause: ‘“‘And such other 
machinery: not more hazardous as is usual to roller mills: and 
all while contained in the above described building.” Defendant 
insists that the term “roller mill” is synonymous with flour mill, 
and that the language used in the policy cannot and does not in- 
clude milling machinery used for the manufacture of meal, bran, 
and chops. 

The Century Dictionary, vol. 6, p. 5215, defines a roller mill to 
be: “(1) Any form of mill for the coarse grinding of grain for 
feed. Specifically (2) a mill in which wheat is made into flour by 
a cracking process, passing between sets of rollers arranged 
consecutively at fixed distances apart; (8) a machine for bruis- 
ing flax seed before grinding under edgestones and pressing.” 
In Webster’s International Dictionary, p. 924, it is defined as, 
“A mill in which flour or meal is made by crushing corn between 
rollers’. 
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It is contended by defendant that the meaning intended by the 
word as used in the policies is the specific definition given in the 
Century Dictionary, and that it was intended to include only the 
mill for making wheat into flour, and that these words were not 
intended to be used in the general sense of the first definition 
given above. There are several reasons why we cannot concur 
in this contention. The policies contain a stipulation which pro- 
vides that “no officer, agent or other representative of this com- 
pany shall have power to waive any provision or condition of 
this policy except such as by the terms of this policy may be the 
subject of agreement indorsed hereon or added hereto, and as 
to such provisions and conditions no officer, agent or represen- 
tative shall have such power or be deemed or held to have 
waived such provisions or conditions unless such waiver, if any, 
shall be written upon or attached hereto, nor shall any privilege 
or permission affecting the issuance under this policy exist or 
be claimed by the insured unless so written or attached”. 

There are no written indorsements upon the policies of waiver 
of any of the conditions thereof. This same provision of a fire 
insurance policy was held by the Supreme Court of the United 
States ‘in Northern Assur. Co. vs. Grand View Bldg. Ass’n, 183 
U. S. 308, 22 Sup. Ct. 133, 46 L. Ed. 218, to be valid, and that a 
condition stipulated in a policy of fire insurance as essential to 
the existence of the company’s liability thereunder is not waived 
by knowledge of the agent who countersigned and issued the 
policy that such condition stipulated for did not exist and was 
violated at the time of the issuance of the policy; and that such 
knowledge did not estop the company from pleading a forfeiture 
of the policy. The Supreme Court of the United States was the 
court of final appellate jurisdiction over judgments rendered by 
United States courts of the Indian Territory, and it was held by 
this court in Sullivan vs. Mercantile Town Ins. Co., 20 Okl. 460, 
94 Pac. 676, that the rule announced in the Northern Assur. Co. 
vs. Grand View Bldg. Ass’n Case, supra, should control and be 
followed by this court in causes founded on insurance contracts 
executed in the Indian Territory, on which suit had been insti- 
tuted prior to the admission of the state. 

Under the authority of these cases, if the policies in the case at 
bar did not cover that portion of the machinery used in manu- 
facturing meal, bran, and other feeds, and covered only that por- 
tion of the machinery used in making flour, then the policies 
were void from the beginning, because it is admitted that the 
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machinery was not at that time, and had not for some time prior 
thereto and has not since been, operated as a flour mill, and con- 
sequently could not have been profitable for that purpose at the 
time of the application and it is further admitted that it was not 
the intention of the applicants at that time to use the machinery 
for such purpose within the immediate future. It is also ad- 
mitted that the agent of the company who countersigned, issued, 
and delivered the policy knew these facts. If the language in 
the policies descriptive of the property covered by them is to be 
construed as contended for by defendant then it must be held 
that the company acting through its agent went through the 
formality of executing an agreement that it knew not to be a 
binding contract, and did not intend it to be a binding contract, 
and received from defendant premiums thereon in the sum of 
$150; and that defendant, who must be presumed to have known 
the contents of the contract, accepted the same, knowing that it 
was without binding force upon the insurance company, and in 
fact no contract whatever, and paid therefor their money. 

It is a familiar rule of construction that ambiguous language 
of a policy, susceptible of two constructions, will be given that 
construction which will give the policy effect rather than that 
which will make it void. Kerr on Insurance, p. 130. Again, it 
is a rule recognized by all the authorities that where the meaning 
is ambiguous or if the policy is so drawn as to be fairly suscep- 
tible to two different constructions, the same will be strictly 
construed against the insurer, and that construction adopted 
which is most favorable to the insured. This is a just rule, be- 
cause policies generally as in this case, are drawn by the insurer, 
and it is its language that the court is invited to interpret. Poli- 
cies of insurance, as other written contracts, cannot be altered, 
varied, gr contradicted by parol evidence; but if the meaning of 
the language used in the contracts is ambiguous or obscure, 
courts may look to the circumstances surrounding the transac- 
tion which resulted in the issuance of a policy and the nature 
and subject matter of the risk and relation of the parties to dis- 
cover what was the actual purpose of the parties and the mean- 
ing they intended to convey by the language used by them. 
Merchants’ Mutual Ins. Co. vs. Lyman, 15 Wall. 664, 21 L. Ed. 
246; Union Mutual Life Ins. Co. vs. Mowery, 96 U. S. 544, 24 
L.. Ed. 674. 

It is admitted that the general agent of the company who is- 
sued the policies was, before issuing them, familiar with the facts 
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upon which defendant now relies to avoid them. If the language 
in these policies is reasonably susceptible to two constructions, 
one that includes only the flour mill machinery and another in- 
cludes all the machinery and the latter construction renders it a 
binding and enforceable contract at the time of its execution 
and the former renders it effective, then the latter construc- 
tion should be adopted. The description of the occupancy of the 
building in the first item is that of a flour and roller mill. li 
roller mill was intended to mean only flour mill, then the use oi 
the word roller in this paragraph has no force or effect whatever. 
And, again, in the second item of the policies, it is not to be pre- 
sumed that after using language sufficiently comprehensive to 
include every piece of machinery used in the manufacture of 
flour alone, or in the manufacture of flour and meal, that the 
subsequent phrase ‘‘and such other machinery not more hazard- 
ous as is usual to roller mills” was used for no purpose. We 
think it was the intention of the parties that the entire milling 
plant of the applicants should be included in the policies. The 
only evidence in the record from which it may be inferred that 
the property insured was not profitable at the time application 
was made for the insurance, and that applicants did not have 
every reason to believe it would continue so, is the admission 
that it was not operated for manufacturing flour. There is no 
evidence whatever that the mill, as operated for the purpose oi 
manufacturing meal and feed, was not profitable at the time the 
application was made and did not continue to be so. The burden 
of proving a breach of plaintiff's warranty was upon defendant. 
Piedmont & A. Life Ins. Co. vs. Ewing, 92 U. S. 377, 23 L. Ed. 
610. For aught that appears in this record, the mill as operated 
may have been highly profitable; at any rate, it will not be pre- 
sumed in the absence of evidence that it was unprofitable. Did 
plaintiffs’ manufacturing establishment cease to be operated for 
more than ten consecutive days in violation of the policy? We 
think not. Discussing a similar provision, the court in Bole vs. 
Ins. Co., 159 Pa. 56, 28 Atl. 206, said: “This appeal depends on 
the meaning of the words ‘cease to be operated for more than 
ten days’, found in the provision we have quoted from the policy. 
In determining the meaning of these words we must remember 
that words having no fixed technical meaning should be taken in 
their natural and obvious sense; that a provision capable of two 
or more meanings should be construed most strongly against 
him whose undertaking it is; and that the circumstances sur- 
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rounding the parties when the contract was made, and affecting 
the subject to which it relates, form a sort of context that may 
be resorted to in doubtful cases to aid in arriving at the mean- 
ing of the contract.” 

In that case the policy was issued after the proprietor of the 
manufacturing establishment had failed. His property was in 
the hands of the assignees who were seeking insurance. The 
machinery of the plant was not in operation at the time and had 
not been for some time. The manufacturing processes were dis- 
continued, but the sale of goods on hand was continued by the 
assignees and the factory was occupied regularly for that pur- 
pose. The court held that the sale of the manufactured products 
was one branch of the operation of the factory; and since such 
sale was being conducted in the factory and continued to be 
down to the time of the fire, the operation of the factory had not 
ceased, within the meaning of the policy. While considering a 
similar question, the court in American Fire Ins. Co. vs. 
Brighton Cotton Mfg. Co., 125 Ill. 131, 17 N. E. 771, used the 
following language: “The ceasing to perform any one thing, 
for the time being, of the many required to be done, would cer- 
tainly not be to cease to operate the factory. Any one might be 
temporarily suspended, and vet the factory be said to be in suc- 
cessful operation. ‘Carding and spinning’ is not all that is in- 
cluded in a ‘cotton factory’. There must be the engine to drive 
the machinery and fuel to make steam. The goods, when manu- 
factured, must be put up and labeled, and when prepared for the 
market, must be sold and shipped or delivered, and the doing 
of any one of these many things is a part, and even an essential 
part, of the operation of a large factory. Nor is the ceasing to 
do any one of them for a shorter or longer period ceasing to 
operate the factory. ‘Carding and spinning’ is no more all of 
the operation of a great factory than the sale of the fabrics when 
produced. Many, very many, things are included in the opera- 
tion of a factory the doing of which is necessary to its successful 
management. The operation of an extensive factory does not 
mean it shall be kept employed in all its various departments 
every day—that is, all the time. It would be unreasonable to 
construe the contract in this policy that it means the factory, in 
all its departments, shall be kept in ceaseless motion. No one 
supposes it means that. It may properly be closed down over 
Sundays and all legal holidays, or for any cause that a prudent 
manager of such establishment would deem prudent and best 
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for the interests of the owners. On the same principle, one de- 
partment may be kept in operation and others cease tempo- 
rarily. It might be the fabrics manufactured might be in excess 
of the sales or the demands of trade, and for that reason a pru- 
dent superintendent might deem it best to stop the spindles and 
the looms for a reason, or sales might be in excess of the sup- 
plies, and for that reason, no goods would be contracted for a 
time. Would any one say that such partial stoppages would be 
a violation of the contract of insurance contained in the policy in 
suit? So narrow a construction would make the contract of no 
value to the assured, and to observe it would render the usual 
and ordinary management of such an establishment impracti- 
cable.” 

The foregoing reasoning of the court appears to us sound and 
apposite to the facts of this case. The establishment here in- 
sured is a milling plant, which, when operated in all of its depart- 
ments, manufactures flour, meal, bran, and other feed products. 
The language of the policy is that if the establishment cease to 
be operated for more than ten consecutive days, not that if any 
department shall not be operated for that time, the policy shall 
be void. It may be that during certain periods of the year the 
demand for the products of one department is greater than for 
the products of other departments. It may become necessary 
to cease for a period the operation of one department, in order 
to increase the output of the-other department to meet the de- 
mands of business. For plaintiffs so to adjust the operation of 
their plant to meet the varying demands for their products, is 
not inconsistent with the intention of the parties. The applica- 
tion only states that property insured will be in continuous op- 
eration during the “season”, and, the application having been 
made part of the policy, it is as binding upon the insurer as the 
insured. 

In the agreed statement of facts certain facts are agreed by de- 
fendant to exist, but it reserves the right to object to the compe- 
tency of such facts as evidence in the case, and it makes such 
objection as basis of assignments of error here; but the record 
fails to disclose that the trial court ever ruled upon said objec- 
tions and what his rulings thereon were, or whether any excep- 
tion was reserved thereto by defendant. This court will not 
consider alleged errors of the trial court, unless such alleged 
errors appear in the record in the case, and exceptions are taken 
thereto by the ¢omplaining party. Saxon vs. White, 21 Okl. 
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194, 95 Pac. 783; Dunlap & Taylor vs. Flowers, 21 Okl. 600, 96 
Pac. 648; Ecker vs. Ecker, 22 Okl. 875, 98 Pac. 918, 20 L. R. 
A. (N. S.) 421. 

Finding no error requiring a reversal of the cause, the judg- 
ment of the trial court is affirmed. 

Dunn, C. J., and Williams, Kane, and Turner, JJ., concur. 


Note by the Editor of the Insurance Law Journal. 


Cessation of operation in case of a manufacturing plant is, from an 
insurance standpoint, the equivalent of vacancy in case of a dwelling or 
ordinary building not devoted to manufacturing purposes. The object of 
the insurer is to avoid the increase of risk which experience has shown 
attend risks which are not being utilized for the purposes intended, and 
which therefore have not the same watchful care. An ordinary dwelling 
is not vacant so long as any portion of it continues to be occupied, or 
even during a brief temporary absence of all the occupants if such ab- 
sence is merely incidental to its ordinary use and does not involve that 
cessation of care and watchfulness received by an occupied dwelling. 
Paine vs. Ins. Co., 5 Thomp. & C. 619; Vanderhoef vs. Ins. Co., 46 Hun 
N. Y. 328; Sexton vs. Ins. Co. 69 Iowa 99; Hanscom vs. Ins. Co., 90 
Me. 333. 

Similarly in case of a manufacturing plant, it is not necessary that 
all its departments should be operated in order that there shall be no 
cessation. It is enough if some reasonable portion of the business be 
carried on. In Bole vs. Ins. Co., 159 Pa. 53, though the machinery had 
ceased to be operated, it was held to be sufficient that the foreman oc- 
cupied the premises and was engaged in assembling the parts o! the 
manufactured machinery. But the mere presence of a watchman, or of 
men about the premises engaged in other work, is not enough. Dover 
Glass Works Co. vs. Ins. Co., 1 Marv. (Del.) 32; Brehm Lumber Co. vs. 
Ins. Co., 79 Pacific Rep. 54. 
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SUPREME JUDICIAL COURT OF MAINE. 


MOWRY & PAYSON, INc. 
vs. 


HANOVER FIRE INS. CO.* 


FIRE LOSSES—ARBITRATION—WAIVER. 


Under the standard fire policy provision (Rev. St. c. 49, § 4, par. 7, as 
amended by Laws 1905, c. 158) for arbitration on disagreement as 
to the amount of loss by three disinterested men, insurer and in- 
sured each: choosing one out of three persons named by the other, 
and under the provision (section 5) that insurer waives arbitration 
by failing to name within ten days after request three men willing to 
act, arbitration was waived by insurer where one of its nominees 
declined to serve on being selected by insured, though insurer 
acted in good faith. 

[For other cases, see Insurance, Cent. Dig. §§ 1436-1438; Dec. Dig. § 


576. 


STATUTORY WAIVER—INTENT IMMATERIAL. 


A statutory waiver may be established without proof of actual intent 
to relinquish a known right. 


[For other cases, see Insurance, Dec. Dig. § 576.] 


Exceptions from Supreme Judical Court, Knox County. 

Action in assumpsit by Mowry & Payson, Inc., against the 
Hanover Fire Insurance Company, on a fire insurance policy, 
known as the “Maine standard policy’, issued by the defendant 
company. There was no submission of the question of damages 
to arbitration as required by the terms of the policy, before the 
action was brought. An agreed statement of facts was filed, 
and the presiding justice ruled “as a matter of law” that the de- 
fendant had not lost or waived its “right to arbitration under 
the policy” and that the action could not be maintained. To 
this ruling the plaintiff excepted. Exceptions sustained. 


Argued before Emery, C. J., and Whitehouse, Savage, Spear, 
Bird, Cornish, and King, JJ. 


LITTLEFIELD & LITTLEFIELD, for Plaintiff. 
F. W. Brown, for Defendant. 
WHITEHOUSE, J. 
This is an action on a fire insurance policy issued by the de- 
fendant corporation in the form known as the “Maine standard 
policy” , prescribed by chapter 49, § 4, par. 7, as amended by 


* Decision rendered, Dec. 20,1909. 76 Atl. Rep. 875. 
Vou, XX XIX.—82. 
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chapter 158 of the Public Laws of 1905. The policy contains 
the following clauses :— 

“In case of loss or damage under this policy, a statement in 
writing, signed and sworn to by the insured, shall be within a 
reasonable time rendered to the company setting forth the value 
of the property insured, the interest of the insured therein, all 
other insurance thereon, in detail, the purposes for which and 
the persons by whom the building insured or containing the 
property insured, was used, and the time at which and manner 
in which the fire originated, so far as known to the insured.” 

“In case of loss under this policy and a failure of the parties 
to agree as to the amount of loss, it is mutually agreed that the 
amount of such loss shall be referred to three disinterested men, 
the company and the insured each choosing one out of the three 
persons to be named by the other, and the third being selected 
by the two so chosen; the award in writing by a majority of the 
referees shall be conclusive and final upon the parties as to the 
amount of loss or damage, and such reference unless waived by 
the parties, shall be a condition precedent to any right of action 
in law or equity to recover for such loss.” 

Respecting the latter clause, section 5 of the same chapter 
contains the following provisions :— 

“If the insurance company shall not, within ten days after a 
written request to appoint referees under the provision for ar- 
bitration in such policy, name three men under such provision, 
each of whom shall be a resident of this state, and willing to 
act as one of such referees; or if such insurance company shall 
not, within ten days after receiving the names of three men 
named by the insured under such provision, make known to the 
insured its choice of one of them to act as one of such referees, 
it shall be deemed to have waived the right to an arbitration 
under such policy and be liable to suit thereunder, as though 
the same contained no provision for arbitration as to the amount 
oi loss or damage.” 

The policy in suit was for insurance to the amount of $1,000 
on certain stock of cloths and clothing and all materials for the 
manufacture of same, while contained in a frame factory building 
situated in Rockland, Me. This property was damaged by -fire 
on the 4th of June, 1907, and on the 25th of the following July 
the plaintiff executed and delivered to the defendant a sworn 
statement purporting to contain the information required by 
the first clause of the policy above quoted. On the 9th day of 
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the following September, being unable to agree with the de- 
fendant as to amount of his loss, the plaintiff requested the de- 
fendant to appoint referees in accordance with the provisions of 
the policy and of the statutes of Maine, and named three per- 
sons from whom the defendant might select one. In accordance 
with this request, on the 18th of the same month, the defendant 
named three persons from whom the plaintiff might select one. 
Each of the persons so named by the defendant was a resident 
of Maine and before his nomination had stated to the defendant 
that he was willing to serve if chosen by the plaintiff. 

Of the three persons so named by the defendant, the plain- 
tiff on the 11th of October, 1907, chose Charles L. Brackett as 
one of the referees, but on the 14th of the same month Mr. 
Brackett informed the defendant that, on account of the death 
of his father and the many calls upon him in connection with 
his regular business, he should be unable to serve as referee. 
The next day the defendant informed the plaintiff by letter of 
Mr. Brackett’s inability to serve as referee, stating that it would 
“do whatever is necessary to bring the reference about at once”, 
and three days later submitted the name of another person in 
place of Mr. Brackett. On the 30th of the same month the 
plaintiff notified the defendant that it did not recognize the right 
of the defendant to submit any other name and that it declined 
to make any choice. On the same day this action on the policy 
was brought without a reference. 

The case comes to the law court on exceptions to the ruling of 
the sitting justice in favor of the defendant made on an agreed 
statement of facts and the correspondence between the parties. 
It appears from the statement of facts that the defendant waived 
any unreasonable delay in furnishing the proof of loss; but it 
is contended that the action is not maintainable, because a refer- 
ence in accordance with the provisions of this policy is made a 
condition precedent to any right of action thereon unless the 
reference has been waived and that there has been no such 
waiver in this case. 

On the other hand, the plaintiff contends that inasmuch as the 
defendant did not, within ten days after request, submit the 
names of three persons, each of whom was willing to act as one 
of the referees, it must by the express terms of the statute “be 
deemed to have waived the right of an arbitration under such 
policy and be liable to suit thereunder as though the same con- 
tained no provision for arbitration as to the amount of loss or 
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damage”. This is the only question presented for the determina- 
tion of the court. 

The submission of the question of damages to arbitration, as 
required by the terms of the policy, is expressly made a condi- 
tion precedent to the plaintiff's right of action, and it is ad- 
mitted that no such reference was had and no award of referees 
made respecting the “amount of loss or damages” before the 
commencement of this action. It is not questioned that within 
the time prescribed by the statute the defendant in good faith 
responded to the plaintiff's request for a reference by naming 
for referees three persons who had expressed a willingness to 
act as referees. It is admitted that the ultimate declination of 
Mr. Brackett to serve was not occasioned through any fault of 
the defendant, and that, after the refusal of Mr. Brackett to act, 
the defendant promptly offered to do whatever was necessary to 
secure a reference, and submitted a new name in place of Mr. 
Brackett. 

Upon this state of facts, it is earnestly contended that it would 
be unreasonable to hold that the defendant must be deemed 
thereby to have waived the right to arbitration. It is argued 
that the practical effect of such a construction of the statute 
would be to make the company guarantee that the persons 
named by it for referees should not only be willing to serve 
when named, but that they shall remain alive and able and will- 
ing to serve during the entire limit of two years within which 
the action may be commenced. 

Several cases are also cited which are claimed to be in some 
respects analogous to that at bar and to lend some support to 
the defendant’s contention. In Fisher vs. Ins. Co., 95 Me. 486, 
50 Atl. 282, 85 Am. St. Rep. 428, the referees were duly selected 
and made their award; but the plaintiff claimed that the award 
was invalid by reason of misconduct on the part of “the ref- 
erees”, and sought to recover his damages in an action on the 
policy, irrespeciive of the amount awarded by the referees. 
There was neither allegation nor proof, however, that such mis- 
conduct was caused or participated in by the defendant, and it 
was accordingly held that, if the award was invalid without fault 
of the defendant, “it was the duty of the defendant to seek a new 
determination in the manner provided by the contract”. It will 
be seen that the question here decided was wholly different from 
that at bar, and that no reference whatever was made to the pro- 
visions of the statute here involved. A precisely similar question 
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was decided in Levine vs. Ins. Co., 66 Minn. 138, 68 N. W. 855, 
cited in Fisher vs. Ins. Co., 95 Me. 486, 50 Atl. 282, 85 Am. St. 
Rep. 488. In fire Ass’n of Phila. vs. Appel, 76 Ohio St. 1, 80 
N. E. 952, it was held that, when the company’s appraisers with- 
drew, neither party appearing to be in fault, it was the duty of 
the company upon request of the insured to select another ap- 
praiser in his place and go on with the appraisal, and that, if the 
company refused so to do and insisted on a new appraisement, 
such conduct would amount to a waiver on its part of the right 
to arbitration. Similar questions were decided in Westenhaver 
vs. Ins. Co., 113 Iowa, 726, 84 N. W. 717, and Grady vs. Home 
Ins. Co., 27 R. I. 436, 63 Atl. 173, 4 L. R. A. (N. S.) 288; but 
no reference was made in any of these cases to any stipulation 
in the policy or provision of the statute fixing the time within 
which the referees must be named or selected. 

In Smith vs. Ins. Co., 87 Me. 190, 32 Atl. 872, an action on a 
Massachusetts policy issued prior to the enactment of the stat- 
ute fixing the number of days within which the persons must be 
named for referees, this court said: “It was as much the duty 
of one party as of the other to initiate proceedings, unless it may 
have possibly been more the duty of the plaintiff as the affirma- 
tive party.” Thus the law appeared to be left in a state of doubt 
and uncertainty respecting the party upon whom it was incum- 
bent to initiate the proceedings. That opinion was announced 
January 23, 1895, and the statute now under consideration was 
enacted by the Legislature then in session, and was a part of 
section 1 of chapter 18 of the laws of that year, the same chap- 
ter and section which prescribed the form of the Maine standard 
policy. It declares that “if the insurance company shall not, 
within ten days after a written request to appoint referees, 
* * * name three men each of whom shall be a resident of this 
state and willing to act as one of such referees, * * * it shall 
be deemed to have waived the right to arbitration”. It was ap- 
parently enacted for the special purpose of removing the pre- 
viously existing uncertainty in regard to the mode of procedure, 
and of definitely prescribing the conditions under which the 
privilege of arbitration might be enjoyed or the right deemed to 
be waived. In McDowell vs. Ins. Co., 164 Mass. 447, 41 N. E. 
665, the efficacy of a statute of substantially the same tenor as 
our own was brought in question, and it was held that if the in- 
surance company failed to name three persons for referees with- 
in ten days after request, or failed to choose one of the three 





Insurance Law Journal Vol. 39. [Sept., 1910. 


named by the insured, it must be deemed “to have waived its 
right to have the amount of the loss determined by arbitration”. 
There was no suggestion that the provisions of this statute 
might be construed as merely directory. They were treated as 
definite, imperative, and controlling. 

The statute is manifestly one of more than ordinary impor- 
tance to the parties. In concise and definite terms, it states the 
conditions upon which the insured is compelled to surrender his 
right to a jury trial if he should prefer a jury trial upon the 
question of damages, as well as the obligations to be discharged 
by the company, if it would receive any advantages that might 
be derived from a settlement of the damages by arbitration. It 
fixes a brief and definite limit of ten days within which the names 
must be presented and a referee chosen for the obvious purpose 
of securing a more prompt administration of justice. The stat- 
ute requires the company within ten days after request to name 
three men “each of whom shall be willing to act as one of the 
referees”. It gives the insured the right to select from three 
who are willing to serve. It contains no provision which gives 
the defendant the right to present a new name in lieu of the one 
refusing to serve. Respecting the course to be pursued in the 
event that one or two of the three named shall refuse to serve, 
the statute is silent. It fails to anticipate such a contingency. 
It contains no provision giving the company the right either to 
present a new name in lieu of one refusing to serve, or to name 
three new men from whom the insured could make a second 
selection. If it should be held that in the contingency named the 
company should have the opportunity to present either one or 
three new names, no limitation of time is fixed by the statute 
within which such a new submission of name might be made. 
It specifies no limit beyond the single term of ten days. 

When the language of a statute is clear and unambiguous, ad- 
mitting of only one meaning, it is not permisslbe to interpret 
what has no need of interpretation. It is not the province of the 
court to incorporate into the statute by judicial construction 
provisions which the Legislature did not see fit to insert. 

It is true that in this case the good faith of the defendant is 


not questioned; but, in determining the justice and propriety 
of the rule contended for by the defendant, its practical opera- 
tion and possible consequences may properly be considered. By 
selecting Mr. Brackett as referee in this case, the plaintiff there- 
by distinctly preferred him to the other two and by implication 
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necessarily rejected the other two. It would be an injustice to 
compel the plaintiff to accept one of those men after Mr. Brack- 
ett declined to serve, and, if the opportunity were given the de- 
fendant to designate a new man in place of Mr. Brackett, the 
plaintiff would be practically forced to accept any name which 
the defendant might deem it advantageous to present. 

Again, if the court should assume to establish a rule that 
would authorize the men named by the defendant for referees 
to refuse to serve after the expiration of ten days, and still per- 
mit the defendant to retain the benefit of the arbitration clause 
irrespective of the limitation of time now prescribed by the 
statute, it is evident that through the adroit management of a 
zealous insurance agent the insured would in some instance be 
effectually deprived of the choice given him by the statute and 
find himself reduced to the necessity of accepting for referee the 
only one who had not declined to serve and the one especially 
desired by the defendant. While there is no suggestion that the 
company designedly sought to create the situation that existed 
in this case, it is an illustration of the possible results of such a 
rule. The company failed to give the plaintiff the opportunity 
to make the choice to which he was legally entitled, within the 
time limited by the statute. It failed to name three men each 
of whom was willing to act as one of the referees, not only at 
the time he was named, but at the time he was required to serve. 
It failed to comply with the imperative terms and absolute con- 
ditions of the statute, and must be held legally responsible for 
the failure of the arbitration, and according to the language of 
the statute, “be deemed to have waived the right to it”. It is not 
a questjon of the good faith or actual intentions of the defend- 
ant. It is not an intentional waiver, but a statutory waiver, that 
deprives the defendant of the right to arbitration. A statutory 
waiver may be. established without proof of an actual intention 
to relinquish a known right. The defendant failed to comply with 
a definite and positive requirement of the statute, and it is im- 
material whether such failure was the result of a controversy re- 
specting the legal duty of the defendant, or of its misfortune in 
selecting for referee one who was not willing to act as such at 
the time he was required to serve. 

The rule contended for by the defendant would enable the com- 
pany to defeat the purpose of the statute through a “change of 
mind” on the part of one of the men named for referees, and 
leave the insured in practically the same state of uncertainty and 
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subject to the same delay as before the adoption of the amend- 
meat. If it be deemed just and proper to preserve to the de- 
fendant the right of arbitration in the contingency which oc- 
curred in this case or in the event of the death of one of those 
named for referees it is the province of the Legislature to take 
appropriate action to accomplish that result. It is not the duty 
of the court to seek to accomplish it by judicial legislation. 
Exceptions sustained. 


Emery, C. J., and CorNISsH and KING, JJ. (dissenting). 

We are unable to concur. We think the case though naturally 
different in some details, is essentially within the spirit, the prin- 
ciple, of the case Fisher vs. Ins. Co., 95 Me. 486, 50 Atl. 282, 85 
Am. St. Rep. 428, and cases there cited. That principle is that, 
when the first proceeding to procure the stipulated appraisal 
fails without fault of the defendant, it is incumbent upon the 
plaintiff to initiate another proceeding for that purpose. In this 
case the failure was admittedly without the fault of the defendant. 


ST. LOUIS COURT OF APPEALS. 
MISSOURI. 


MASON 
v8, 


AGRICULTURAL INS. CO. oF WatERTowN, N. Y.* 


ADMISSIBILITY—ATTEMPT TO ADJUST INSURANCE. 

In an action on a fire policy, it was not improper to show what was said 
and done at a meeting to adjust the loss, after insured’s withdrawal 
from an appraisal by appointees under the policy, where it did not 
appear that the meeting was arranged to effect a compromise. 

[For other cases, see Evidence, Dec. Dig. § 213.] 


Appeal from Circuit Court, Lincoln County; Jas. D. Barnett, 


Judge. 


Action by John T. Mason against the Agricultural Insurance 
Company of Watertown, N. Y. Irom a judgment for plaintiff, 
defendant appeals. Affirmed. 


* Decision rendered, June 14, 1910. 129 S. W. Rep. 472. 
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FyKE & SNIDER, for Apfellant. 

FRANK HoweE.i, W. A. DuDLEY, and F. R. JESSE, for Re- 
spondent. 

REYNOLDS, C. J. 

Adopting the statement of counsel for appellant, ‘this is an 
action on a fire insurance policy which covered a tenement 
dwelling in Mexico, Mo., belonging to the plaintiff. Within the 
term of the policy a fire occurred which damaged, but did not 
destroy, the building insured. After the fire notice of the loss 
was given, defendant and its representative endeavored to reach 
an agreement with the plaintiff concerning the amount of the 
damage but was unable to do so, and thereafter an offer was 
made to plaintiff of about $45 and rejected. Plaintiff claimed 
that the damage was $542. Being unable to agree upon the 
amount of the damage, the parties did agree that the question 
of the amount of damage should be submitted to appraisers as 
provided by the terms of the policy, and acting thereunder each 
named an appraiser. These parties experienced some delay in 
getting together, and while they were endeavoring to arrange 
for a meeting, but as yet had not done so, defendant’s appraiser 
was notified by the insured that insured had withdrawn from 
appraisal, and thereafter the party appointed by plaintiff acted 
no further, and no appraisal was ever had, nor were the efforts 
to secure an appraisal renewed by the insured. This withdrawal 
occurred about the middle of April. In May, the matter being 
still unsettled, defendant wrote plaintiff’s attorney that if they 
could meet in Mexico on a certain day they would endeavor to 
make a disposition of the matter, but that in doing so it should 
be understood no rights would be waived”. So far, we follow 
the statement of appellant’s counsel of what are practically the 
undisputed facts. It is claimed, and there was evidence intro- 
duced on the part of defendant tending to prove, that the pur- 
pose of the meeting should be an effort to compromise differ- 
ences, and that what took place at the meeting between the at- 
torney for plaintiff and the representative of the defendant was 
privileged as being an effort at a compromise. Over the objec- 
tion of the defendant’s counsel plaintiff was permitted to intro- 
duce evidence of what took place at this meeting, and there was 
evidence introduced by plaintiff to the effect that the representa- 
tive of the defendant then and there announced that an effort at 
arbitration or appraisement was useless, as, by reason of the 
repairs which the plaintiff had made in the building after the 
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fire, it would be impossible to ascertain the extent of the dam- 
age. The trial was before a court and jury, and among the 
numerous instructions asked on each side, many of which were 
given and some refused, was this instruction, in substance, given 
at the instance of the defendant: That if the jury found that, 
after the loss complained of by plaintiff, the representatives of 
plaintiff and defendant endeavored to make an adjustment of 
damage claimed to have been sustained, but were unable to 
agree upon the amount of actual damage plaintiff had sustained, 
then the jury are instructed that, by the terms of the policy sued 
on before plaintiff could maintain a suit for the damage claimed 
of defendant, a reasonable effort should have been made by 
plaintiff to have the amount of such damage ascertained by ap- 
praisers, and if the jury find there was such disagreement as to 
the amount of such damage, then they are instructed that plain- 
tiff is not entitled to recover in this action unless he has made a 
reasonable effort to have such damage ascertained by apprais- 
ers before filing this suit, unless you find from the evidence that 
the defendant waived such appraisal as explained in other in- 
structions. Exceptions were duly saved to the giving and re- 
fusal of instructions, and at the close of the evidence and after 
the giving of the instructions the jury returned a verdict in favor 
of plaintiff in the sum of $457.29, plaintiff having sued for $542 
and interest. After a motion for new trial, which was overruled 
and exception duly saved, defendant has appealed to this court. 

The errors here relied on and points urged for a reversal are 
that, the parties having disagreed as to the amount of the loss 
sustained, the appraisal clause of the contract became operative, 
and was so recognized by the parties in their appointment of 
appraisers, and thereafter, under the pleadings, until there had 
been an appraisal of the amount of loss, the claim had not ma- 
tured; that an appraisal having become necessary and agreed 
upon it should have been completed; that the assured had no 
right to withdraw therefrom, and that the meeting arranged for 
between the representatives of defendant and plaintiff was un- 
derstood by both parties to be for the purpose of compromising 
the differences, if possible, and that thereby no rights could be 
waived, hence evidence of what was done or said under that 
agreement at that meeting and while endeavoring to effect a 
compromise, should have been excluded. It should be stated 
that the policy in this case does not appear in the abstract and 
we have no way of determining with accuracy the language of 
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the policy or of any of its clauses. It is stated in the abstract 
that the policy was offered in evidence, “the material parts of 
which are as follows”: But we do not find the material parts 
or any parts of the policy copied anywhere in the abstract. It 
does appear from the answer in the case that the policy con- 
tained the usual clause that, if there was a disagreement as to 
the amount of the loss between the parties, it should be ascer- 
tained by two competent and disinterested appraisers, one se- 
lected by each party, the two so chosen to select a competent 
and disinterested umpire, and the three together should then 
estimate and appraise the loss, and that the award in writing of 
any two should determine the amount of such loss, and that the 
loss should not become payable until sixty days after the notice, 
estimate, ascertainment, and satisfactory proof of loss herein 
required should have been received by the company, including 
an award by appraisers when appraisal had been required. 
There was a general denial by way of reply filed to this answer, 
so that we have no legal evidence before us of what was in the 
policy. Assuming, however, that it was as stated in the answer, 
we think that the defense made by the defendant was fairly 


placed before the jury by the instruction given at its request, the 
substance of which we have set out in the statement. We do not 


think that the trial court erred in admitting the testimony as to 
what took place between the representatives of plaintiff and de- 
fendant at the meeting at which it is claimed, and there was 
evidence sustaining the claim that defendant’s agent or repre- 
sentative had, to all intents and purposes, waived the appraisal 
by appraisers. We do not think that the evidence bears out the 
claim of the defendant that that meeting was for the purpose of 
a compromise of matters, in the sense of an attempt to adjust 
without suit or in an attempt to avoid a suit. On the contrary, 
the letter of the representative of the defendant, which was in 
evidence, and which is the letter which brought about the meet- 
ing, bears on its face evidence that the meeting was for the pur- 
pose of endeavoring to agree on the amount of the loss, but 
was to be had without in any way waiving any of the rights of 
the company defendant in the matter to resist the payment of 
the amount of the appraisal in court. It is expressly stated in 
the letter the representative of the defendant wrote to the repre- 
sentative of the plaintiff that the proposition to meet “will not 
in any respect waive any of our rights in this matter and the 
agreement to appraise this loss will still stand. I am as anxious 
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to close this adjustment as you are’, writes the agent, “but it 
must be on an equitable basis”. We do not think that this 
tends to carry out the idea that the meeting was for the purpose 
of compromising matters in dispute, but was intended for the 
purpose of endeavoring to arrive at an agreement as to the 
amount of the loss, not by way of compromise, but in an en- 
deavor to ascertain and agree upon what was the actual loss, 
leaving the question of the liability of the defendant open. The 
defendant appears to have been denying any liability. Its an- 
swer accused plaintiff of fraud and false swearing touching the 
procurement of the policy. There was no pretense of an effort 
to compromise the matters at issue between the parties. All 
they did attempt was to agree on the damage and avoid an ap- 
praisement. A meeting under such circumstances was not such 
a meeting as excluded evidence of what took place at it. As 
before stated, there was evidence tending to show that at this 
meeting the representative of the defendant had stated in so 
many words that it was useless to endeavor to arrive at an ap- 
praisement of the amount of the loss by reason of the fact that 
plaintiff had since the fire repaired the building and had cov- 
ered up in that way evidences of the loss. The question of 
whether an appraisement by appraisers selected by the parties 
under the policy had been waived was fairly submitted to the 
jury under the instruction asked by defendant and before re- 
ferred to, and no instructions given at the instance of the piain- 
tiff were contradictory or in conflict with this. Plaintiff asked 
for damages in addition to the loss, for a vexatious refusal to 
pay, but the jury do not appear to have awarded that, although 
that point was submitted to them under proper instructions. ° 
Going through the record as before us in the abstracts fur- 
nished by counsel, we see no error calling for a reversal. The 
judgment of the Circuit Court is affirmed. All concur. 





Walrath vs. Hanover Fire Ins. Co. 


SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION, 3D DEPARTMENT. 


WALRATH 
vs. 


HANOVER FIRE INS. CO.* 


ISSUANCE OF POLICY—ESTOPPEL. 

Shortly before expiration of a fire policy on plaintiff's property, issued 
by defendant through its agent R., and in the possession of the 
mortgagee of the property, R., whose agency had been revoked, 
applied to the then agents of defendant for a policy continuing the 


insurance, and they delivered it to him; but he returned it to them 4 


on their demand, before the time it was to take effect, defendant 
having instructed them to withdraw it, as they had ceased insur- 
ing that class of property. Held, that even if plaintiff was not in- 
formed that R. was no longer defendant’s agent, and was told by 
R. that a new policy had been issued and delivered to the mort- 
gagee, and was not informed of the withdrawal, he could not re- 
cover as on such policy, on the ground of the estoppel of defendant 
to dispute its delivery. 


[For other cases, see Insurance, Cent. Dig. 253; Dec. Dig. § 141.] 


WITHDRAWAL OF POLICY—NOTICE. 


Withdrawal of a policy by the insurer before it goes into effect is not 
a cancellation, within the law that cancellation must be on notice 
to insured. 


[For other cases, see Insurance, Dec. Dig. § 232.] 


Appeal from Trial Term, Albany County. 

Action by Charles M. Walrath against the Hanover Fire In- 
surance Company. From a judgment on a verdict for plainitff, 
and from an order denying a motion for a new trial, defendant 
appeals. Reversed, and new trial granted. 


Argued before Smith, P. J., and Kellogg, Cochrane, Sewell, 
and Houghton, JJ. 


Tuomas F. Jones, for Appellant. 
MICHAEL D. REILLY, for Respondent. 
HOUGHTON, J. 
The plaintiff is the owner of a farm, the house and outbuild- 
ings on which had been insured for some years from loss against 
fire by the defendant through the agency of George H. Russell 
or George H. Russell & Son. The policy had been in the cus- 


* Decision rendered, ‘June. 29, 1910. 124 N.Y. Supp. 54. 
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tody of a mortgagee, and expired on May 15, 1908. A year pre- 
vious to that time the agency of Russell & Son was revoked, 
and Rose & Kiernan were appointed agents of the defendant in 
their stead. About the 6th of May, apparently of their own 
motion, Russell & Son applied to Rose & Kiernan for a policy 
continuing the insurance upon plaintiff’s buildings for another 
three years, and a policy was delivered to them. On the agents 
reporting the issuance of the policy to the defendant, they were 
instructed to withdraw the policy, as the company had ceased 
insuring farm property, and before the 15th of May, when it was 
to take effect, on demand, Russell & Son returned it to them. 

The Russells testified that they informed the plaintiff on the 
13th of May that the defendant had ceased to write policies on 
farm property, and that they were no longer agents of the de- 
fendant, and that they were unable to procure a policy in the 
defendant company on his buildings, and that they were en- 
deavoring to obtain other insurance for him, having no company 
of their own which would insure farm property, and that before 
any company would insure he must make certain alterations 
and improvements to his buildings. The plaintiff denies that 
they told him that their agency in behalf of the defendant had 
been revoked, or that the defendant would not issue a policy on 
his buildings, but admits that the only conversation he had with 
them was on the 13th day of May, and that they then told him 
that he must make certain alterations and improvements before 
they could obtain insurance by any company, which alterations 
he immediately made. 

As the plaintiff claims on the 15th of May, and as the Russells 
testify on the 6th of May, when they received the policy which 
was subsequently recalled, they sent to the plaintiff a bill for the 
premium, describing this defendant as the company issuing the 
policy and its number, and stating that it had been delivered by 
them to the mortgagee. Such premium was not paid, the plain- 
tiff testifying that credit was given therefor. The Russells pro- 
cured no other insurance, and the plaintiff appears to have paid 
no further attention to the matter until the 12th of July, 1908, 
when some of the buildings were burned. He personally noti- 
fied Russell & Son, and was informed that there was no policy 
of insurance He furnished proofs of loss to the defendant, how- 
ever, and brought this action upon the policy, which the defend- 
ant had instructed their agents to withdraw, and which had been 
withdrawn, prior to the day of its taking effect. 
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On the trial the plaintiff conceded that the policy had not been 
actually delivered, and on motion of the defendant the trial 
court ruled that under the pleadings and proof the plaintiff was 
not entitled to recover on an oral contract of insurance, nor for 
damages for failure to issue a policy of insurance upon a valid 
contract therefor. The theory upon which the plaintiff has re- 
covered is that the defendant is estopped from denying that it 
issued the policy in question, because Russell & Son were their 
former agents and had been accustomed without solicitation to 
renew policies about expiring upon plaintiff’s property, and that 
the plaintiff had no notice of the revocation of their agency, and 
was entitled to rely upon their representation that a policy had 
been issued and delivered to the mortgagee, and that the policy 
which was issued could not be legally canceled or recalled, even 
before it took éffect, without notice to him. 

We are of opinion the plaintiff cannot recover on such theory. 
He was not entitled to notice of withdrawal of the policy from 
the hands of Russell & Son before it went into effect on May 
15th. The defendant did not cancel the policy. It simply with- 
drew it or recalled it before it became operative. Such a with- 
drawal was not a cancellation within the meaning of the law re- 
quiring notice to the insured. If the plaintiff had requested 
Russell & Son to issue a policy in behalf of defendant in place 
of the one about expiring, and they, notwithstanding the revo- 
cation of the agency, of which the plaintiff had no notice, had 
assented to the proposition, there might be some ground for 
the claim that the defendant was estopped, or that a good oral 
contract for insurance had been made. But the plaintiff made 
no request to them to issue a policy. They took it upon them- 
selves to solicit for the plaintiff a policy in the defendant’s com- 
pany from its authorized agents. 

A policy of insurance is not a valid obligation until delivered, 
and confessedly the policy in question was never delivered to the 
plaintiff himself. If Russell & Son were still agents of the de- 
fendant as to the plaintiff, because he had had-no notice of the 
revocation of their former agency, delivery of the policy to them 
was not delivery to the plaintiff. ‘The only way in which it can 
be said that the policy was delivered at all is to assume that they 
were agents of the plaintiff. If they were such agents to accept 
delivery, they were mere brokers acting for him, and the plaintiff 
is chargeable with their knowledge that the policy was recalled 
and redelivered to the defendant before it became operative. 
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Ikeller vs. Hartford Fire Ins. Co., 24 Misc. Rep. 136, 53 N. Y. 
Supp. 323. Aside, therefore, from the express stipulation of the 
plaintiff, made on the trial, there was never any delivery of the 
policy issued by the defendant. If Russell & Son had been actu- 
ally agents of the defendant, their statement that the policy had 
been delivered to the mortgagee would doubtless be deemed de- 
livery, though they had not delivered it to him. But not in fact 
being agents, their declaration that it was so delivered is not 
binding on the defendant. If there be any doubt, however, as to 
this proposition, the preponderance of evidence is that the plain- 
tiff was informed that they were no longer agents of defendant, 
and the judgment should be reversed on that ground. 

Any question as to the right of the plaintiff to recover on an 
oral contract of insurance was expressly eliminated on the trial. 

If these views be correct, it follows that the judgment and 
order must be reversed, with costs, and a new trial granted. All 
concur, except Smith, P. J., who dissents. 


SMiTH, P. J. (dissenting). 
The plaintiff, having dealt with Russell & Son as the defend- 
ant’s agents, might continue to deal with them as such until 


notice of the revocation of the agency. In Claflin vs. Lenheim, 
66 N. Y. 301, the headnote in part reads as follows :— 

“Where one has been constituted and accredited as agent to 
carry on a business for another, his authority to bind his princi- 
pal continues after actual revocation, as to those who have been 
accustomed to deal with him as such agent, until notice of the 
revocation is brought home to them.” 

See, also, 31 Cyc. 1305, and cases there cited. 

The declaration of Russell & Son that a new policy had been 
issued and delivered to the mortgagee, therefore, estops the de- 
fendant from disputing its delivery. Plaintiff was told that cer- 
tain improvements had to be made to render the insurance valid. 
These improvements he made, and notified Russell & Son there- 
of. He might thereafter assume that a valid insurance existed 
in accordance with the previous notice. I do not agree with Mr. 
Justice Houghton that the verdict is against the weight of evi- 
dence. The conflict in the testimony is clear, and the acts of all 
parties would seem to support the plaintiff’s contention. 

I therefore vote for an affirmance of the judgment. 
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SUPREME COURT OF NEW YORK. 


SPECIAL TERM, NEW YORK COUNTY. 


KLEIN BROS. & CO. 
v8. 


GERMAN UNION FIRE INS. CO. oF BALTIMORE.* 


FOREIGN COMPANIES—AGENT FOR SERVICE OF PROCESS 
— REVOCATION OF LICENSE TO DO BUSINESS IN 
STATE. 

Where the State Superintendent of Insurance had, under Insurance Law 
(Consol. Laws, c. 28) § 30, been designated to receive service of 
summons in an action against an insurance company, such desig- 
nation was not terminated by the revocation by the State Superin- 
tendent of the license of the company to do business in the state. 


For other cases, see Insurance, Cent. Dig. § 26; Dec. Dig. § 22. 
8 


Action by Klein Bros. & Co. against the German Union Fire 
Insurance Company of Baltimore. Motion to set aside service 
of summons. Denied. 


Frigep & Czak1, for Plaintiff. 
ELuison, MACINTYRE & Davis, for Defendant. 


° 


GERARD, J. 

Motion by defendant, appearing specially, to set aside the 
service of the summons. The summons was served on the State 
Superintendent of Insurance, who, pursuant to section 30 of the 
insurance law (Consol Laws, c. 28), had been designated by de- 
fendant to receive the service of process. The State Superintend- 
ent of Insurance revoked the license of defendant to do business 
in the state, and the summons was served on him after such re- 
vocation. The cause of action arose before defendant’s right to 
do business in this state was revoked. No notice of revocation 
oi the designation to receive process was ever served on the 
State Superintendent of Insurance. 

It is contended by defendant that, when the State Superin- 
tendent of Insurance revoked the license of defendant to do 
business in the state, then and by that act the designation of 
the State Superintendent to receive process on behalf of defend- 
ant was ended. I cannot agree with this contention. The desig- 
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nation of the State Superintendent of Insurance to receive 
process:made him the agent of the defendant for that purpose. 
He received the process as agent of the corporation, and not as 
a state officer. Flynn vs. Union Surety & Guaranty Co., 170 N. 
Y. 145, 63 N. E. 61. If the corporation desired to revoke his 
authority as agent, it should have done so formally, and no act 
of the State Superintendent, acting as a state officer, could op- 
erate to revoke the personal designation which made him the 
agent of the corporation for the purpose of accepting service of 
process, 

Defendant relies upon the recent case of Badger vs. Helvetia 
Fire Ins. Co., 136 App. Div. 31, 120 N. Y. Supp. 161. But in 
that case after the company had ceased to do business in this 
state, it executed a formal revocation of its designation of the 
State Superintendent to receive process. This revocation the 
Superintendent refused to receive, and the court held that the 
revocation was not affected by the refusal of the Superintendent 
to receive it. 

Motion denied, with costs. 


~ == 0@ — 


UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT. 


SPRING GARDEN INS. CO. ET At. 
v8. 
AMUSEMENT SYNDICATE CO. Er AL. (No. 3,116.)* 


MODE OF REVIEW—APPEAL AND WRIT OF ERROR. 

The fact that a bill in equity filed in a federal court does not state a 
cause of action in equity does not constitute the action one at law 
for the purpose of determining the manner of review, nor does the 
fact that the relief granted by the decree was such as might have 
been given by a judgment at law; but where a demurrer was over- 
ruled, and the cause retained and heard as one in equity, although 
erroneously, the decree is reviewable by appeal, and not on writ of 
error. 

[For a cases, see Appeal and Error, Cent. Dig. §§ 8-21; Dec. Dig. 
S$ 4. 


REVIEW—FINDINGS OF MASTE R—REFERENCE BY CON- 
SENT. 

A reference by consent of parties of an entire case for the determina- 
tion of all the issues entitles the findings of the master to the 





%* Decision rendered, Feb. 14,1910. 178 Fed. Rep. 519. 
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same presumption of correctness as those of an independent tribunal, 
and they are reviewable only for manifest error in the consideration 
given to the evidence or in the application of the law. 

[For other cases, see Appeal and Error, Cent. Dig. §§ 3998, 3999; Dec. 
Dig. § 1017.] 


PROOFS OF LOSS—EFFECT OF ERRONEOUS STATEMENTS 
AS TO AMOUNT. 


A sworn statement of an insured as to the amount of a loss, although 
found to be excessive, does not constitute false swearing or misrep- 
resentation which-will avoid the policy, where it was made in good 
faith, and there was room for an honest difference of opinion as to 
whether the loss was total or partial. 

[For ~ cases, see Insurance, Cent. Dig. §§ 1362-1366; Dec. Dig. § 
553: 


ADJUSTMENT OF LOSS—FAILURE OF APPRAISAL—EFFECT. 

Under a provision in insurance policies that in case of disagreement as 
to the amount of a loss each party shali appoint an appraiser, and 
the two shall select an umpire and appraise the loss, and that no 
action should be brought on the policies until such provision should 
have been complied with, the failure of the arbitration through the 
liability of the appraisers to agree on an umpire, without fraud 6n‘ 
the part of either party, leaves the insured with the right to bring 
actions on the policies. 


[For other cases, see Insurance, Cent. Dig. § 1435; Dec. Dig. § 575.] 


ACTIONS ON POLICIES—ATTORNEY’S FEES—KANSAS 
STATUTE. 

The Kansas statute, providing that on recovery on an insurance policy 
the court shall allow the plaintiff a reasonable sum as attorney's 
fees, to be recovered as part of the costs, applies to all cases under 
policies insuring improvements on real property, without reference 
to whether the loss was total or partial. 


[For other cases, see Insurance, Cent. Dig. §§ 1805, 1806; Dec. Dig. § 
675.] 


ACTIONS ON POLICIES—SUIT IN EQUITY TO ENJOIN — 
POWERS OF COURT ON ACCOUNTING. 

Where insurance companies joined in a suit in equity against an insured 
to restrain the prosecution of actions at law on policies covering the 
same property on the ground that an apportionment of the loss 
was necessary, and prayed for an accounting in case the policies 
were held valid, the court had power to enter judgments against 
them on such accounting. 


[For other cases, see Insurance, Dec. Dig. § 608.] 


Appeal from the Circuit Court of the United States for the 
District of Kansas. 

Suit in equity by the Spring Garden Insurance Company and 
others against the Amusement Syndicate Company and others. 
Decrees for defendants Amusement Syndicate Company and the 
Bank of Topeka against complainants and their codefendants, 
and the latter appeal. Affirmed. 

The following are the memoranda of decision of Pollock, D. 
]., on exceptions to report to special master :— 
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The facts, as found in the record, which give rise to this suit, 
may be briefly summarized as follows :— 

In the month of September, 1906, defendant the Amusement 
Syndicate Company (hereinafter called the “Amusement Com- 
pany”) was the contract purchaser of a certain opera house and 
business property located in the city of Topeka, and furniture 
and fixtures therein, subject to claim for unpaid purchase money 
held by defendant the Bank of Topeka (hereinafter called the 
“Bank’’). This real and personal property was covered by poli- 
cies of insurance issued and delivered to the Amusement Com- 
pany by insurance companies, and in amounts, as follows: The 
American Fire Insurance Company of Philadelphia, Pa., $2,500; 
Commercial Union Assurance Company, Ltd., of London, Eng., 
$2,000; the Western Assurance Company, Toronto, Canada, 
$5,000; Milwaukee Mechanics’ Insurance Company, Milwaukee, 
Wis., $1,500; Westchester Fire Insurance Company, of New 
York City, $2,500; the Spring Garden Insurance Company, 
Philadelphia, Pa., $3,000; the Columbia Fire Insurance Com- 
pany, Omaha, Neb., $2,500; the Prussian National Insurance 
Company of Stettin, Germany, $1,500; Security Insurance Com- 
pany, New Haven, Conn., $1,000; New Hampshire Fire Insur- 
ance of Manchester, N. H., $1,500; the Agricultural Insurance 
Company of Watertown, N. Y., $2,500. “Each of said policies 
provided that the loss, if any, should be payable to the Bank as 
its interest might appear, and each policy further provided that: 
“The company shall not be liable under this policy for a greater 
proportion of any loss on the described property, or for loss by 
any expense of removal tron premises endangered by fire, than 
the amount hereby insured shall bear to the whole insurance, 
whether valid or not, or by solvent or insolvent insurers, cover- 
ing such property.” Each policy also makes the usual provision 
found in stock policies for appraisal by arbitrators in case of 
disagreement as to any loss occurring under the policy. 

On the morning of September 27, 1906, a fire occurred in the 
property, damaging both the building and furniture to a very 
large extent. The fire was occasioned by the ignition of natural 
gas, which was escaping from a leaking pipe in the building. 
After loss occurred, and proofs thereof made to the companies 
issuing the policies, and on December 18, 1906, the Westchester 
Fire Insurance Company paid the full amount of its policies, ag- 
gregating $2,500. Thereafter the remaining policies not having 
been paid, the Amusement Company and the Bank jointly 
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brought actions at law on all of the policies in the appropriate 
state court of this state, and such actions as were removable 
into this court were by the appropriate proceedings removed 
herein. After issue joined in such law actions this suit was 
brought by complainants, the Spring Garden Insurance Com- 
pany and the Columbia Fire Insurance Company against the 
Amusement Company, the Bank, and also against all other in- 
surance companies having outstanding unpaid policies covering 
the property. 

In the bill’of complaint it is charged the policies of insurance, 
each and all, were obtained by misrepresentations and fraud on 
the part of the representative of the Amusement Company; that 
the representative of the Amusement Company willfully swore 
fasely in making the proofs of loss required by the terms of the 
policies to be made; that an explosion of natural gas preceded 
the fire in point of time, which damaged the property covered 
by the insurance to the amount of $2,500, for which damage it 
is claimed the insurance companies are not liable on the policies ; 
that the insured had failed and refused to comply with the re- 
quirements of the policies providing for an appraisal of the 
damage sustained on a disagreement arising as to the amount of 
the loss; and, further, that as each policy provides, in case of 
loss thereunder, the maker of the policy shall be liable only in 
such proportion as the damage sustained bears to the full 
amount of insurance carried on the property, only a court of 
equity can estimate the damage sustained and apportion the loss 
among the companies. Wherefore it was prayed the policies be 
canceled, the actions at law, both in this court and in the state 
court, be stayed, and, in the event the policies be found valid 
and enforceable, the damage sustained by the fire alone be esti- 
mated and apportioned in accordance with the terms of the 
several contracts. 

To the bringing and maintaining of this suit in equity defend- 
ants the Amusement Company and the Bank interposed a de- 
murrer for want of equity, but did not urge such objection on 
the court, but, on the contrary, expressed a willingness that the 
suit in equity should proceed to a full determination of the rights 
of the parties, and the actions at law be stayed. Therefore the 
right to bring and maintain this suit or the cross bills filed herein 


is not raised at this time, but is waived by the parties. 
Defendants the Amusement Company and the Bank answered 


the bill, and also filed a cross bill, praying an enforcement of 
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the policies according to their terms. The defendant insurance 
companies filed answers admitting the charges made in the bill, 
and also filed cross bills raising the same contentions with the 
assured made by complainants in the bill. Thereafter, on issues 
joined and on stipulation of parties filed, a special master was 
appointed. The order of his appointment reads as follows: 
“To hear the testimony offered by the parties herein as herein- 
after provided, and to report the same, together with his findings 
of fact and recommendations respecting the decree or decrees 
to be entered herein”, etc. The proofs were taken by the 
master, who heard arguments of solicitors thereon, and who 
reported the facts found by him and his recommendations as to 
the decree which should be entered in the suit. 

From the facts as found by the master there was neither mis- 
representation nor fraud practiced by the assured in obtaining 
the policies. It is further found there was no willful false swear- 
ing in making the proofs of loss by the assured. Again, it is 
found the provisions of the policies requiring an appraisement 
by arbitrators of the damages sustained by reason of the fire 
was entered upon, but abandoned by mutual consent of the 
parties; that the explosion of the gas and fire occurred simul- 
taneously, was one and the same, and therefore there should 
be no deduction from the loss sustained for damages by explo- 
sion; that the aggregate amount of insurance carried at the 
time of the fire was $25,500, of this amount $20,100 on the real 
estate and $5,400 on the personal property. The value of the 
property was found by the master to be $50,000. Damage done 
to the real property, $17,250; to the personal property, $4,741.- 
08. It was therefore recommended by the master, as the ag- 
gregate amount of loss sustained was found to be $21,991.08 
and the aggregate amount of insurance carried $25,500, that a 
decree enter proportioning the amounts’to be paid by the insur- 
ance companies in accordance with the terms of the policies; 
that the costs of suit be taxed against the insurance companies 
and paid in like manner, including the sum of $3,500 to soli- 
citors, as counsel fees, under the statutes of this state; further, 
that the law actions brought by the Amusement Company and 
the Bank shall be dismissed, and costs therein taxed against the 
same parties. 

To this report certain exceptions have been taken, briefly 
stated as follows: (1) That the master should have found a 
portion of the damage accruing to the insured was occasioned 
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by reason of the explosion, and not from fire, and such damage 
should have been estimated by the master in at least the sum of 
$2,500 averred in the bill, and this amount should have been 
deducted from the aggregate amount of loss found; (2) that 
the master should have found from the proofs the assured failed 
and refused to comply with the provisions of the policies requir- 
ing an appraisal of damage sustained by arbitrators, and there- 
fore neither the actions at law commenced by the assured nor 
this suit can be maintained on the policies; (8) the master should 
have found the representative of the Amusement Company in 
making the proofs of loss willfully swore falsely therein as to 
the value of the property damaged, and therefore no recovery 
can be had on the policies under the provisions thereof; (4) that 
no allowance in this case for solicitor’s fees may be made under 
the statute of this state, because the loss was not total, but par- 
tial only; (5) the complainants and cross complainant insurance 
companies should not be taxed with the cost of the actions at 
law brought by the assured on the policies on the dismissal ot 
such actions. 

To the findings of fact made by the master that the policies 
were not obtained by fraud or misrepresentation, and as to the 
amount of the loss sustained by the assured from fire, or the 
manner of its apportionment among the insurance companies, 
no exceptions are taken. Therefore I shall consider the excep- 
tions taken in the order as stated above, and in so doing, under 
the form of the consent order of reference above quoted, it is 
clear, where the facts found by the master are supported by con- 
flicting proofs, such findings should not be disturbed by this 
court, following the rule announced by the Supreme Court in 
Kimberly vs. Arms, 129 U. $. 512, 9 Sup.- Ct. 32 L. Ed. 764: 
Crawford vs. Neal, 144 U. S. 585, 12 Sup. Ct. 36 L. Ed. 552; 
Furrer vs. Ferris, 145 U. S. 182, 12 Sup. Ct. 821, 36 L. Ed. 649, 
and Davis vs. Schwartz, 155 U. S. 631, 15 Sup. Ct. 237, 39 L. 
Ed, 289. 

The sixth finding of fact made by the master reads as follows: 
“Between the store cetiing and the graded parquet floor was a 
leak of natural gas, which became ignited and exploded; the 
fire or flame thus igniting such gas spreading and becoming in- 
tensified simultaneously with the explosion, and rapidly increas- 
ing and developing into the fire described in finding No. 4.” 

It is insisted in support of exceptions filed to this finding the 
master should have found from the proofs an explosion caused 
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by the ignition of escaping natural gas in the building occurred 
prior to the fire, which explosion damaged the property to more 
than the amount of $2,500 claimed in the bill. Therefore this 
amount should be deducted from the entire amount of damag: 
sustained by the insured, as found by the master. On the con- 
trary, it is contended by the assured, as the master found and 
stated the aggregate amount of damage sustained by the assured 
from fire alone, to which finding no exception has been taken, 
therefore such finding is conclusive on the insurance companies. 
Again, it is claimed the finding made by the master that the ex- 
plosion and the fire occurred simultaneously is based on con- 
flicting proofs, and is conclusive under the form of the order 
of submission to the master. It is further contended the proois 
leave the question of the amount of damage done by the explo- 
sion itself, separate and apart from the fire, to mere speculation 
and conjecture, and therefore there can be no reduction. 

The provision of the policies under which the reduction from 
the aggregate amount of loss sustained by the assured is claimed 
by the insurance companies is found in what is designated as a 
“natural gas permit” attached to the policies, which reads as 
follows: “Permission is hereby granted for use of natural gas 
for fuel and light; it being stipulated that the company will not 
be liable for explosion of natural gas unless fire ensues, and then 
for damage by fire only”. There can be no doubt, I think, but 


that the origin of the fire in this case was the ignition of escap- 


ing natural gas, that the ignition of this gas caused an explosion, 
and that this explosion did damage to the property. However, 
conceding the premises, does such state of facts tend to relieve 
the insurance companies in this case? 

All contracts of parties must receive a reasonable construction 
and be given their natural and necessary effect. The permission 
granted the assured was the right to conduct into the building 
and there employ for light and fuel, natural gas, a highly com- 
bustible and dangerous substance. Under the permission 
granted, this substance was brought into and held in the build- 
ing for the purposes stated in the grant: Therefore the gas it- 
self, and the pipes in the building through which it was con- 
ducted, was property of the assured, as much under the protec- 
tion of the policies as was any other property there situate. It 
was known and understood by the parties to the contract the 
induction of this substance into the building increased the risk 
from fire undertaken by the insurance companies, else no per- 
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mission would have been required or granted. The fact, there- 
fore, the fire came in contact with this substance, thus igniting it, 
which ignition was followed by an explosion, spreading the fire 
to the entire property, was a known risk, in my judgment, as- 
sumed by the permission granted, notwithstanding the fact that 
its rapid combustion in confinement produced, as a natural re- 
sult thereof, also an explosion; for, after all, fire coming in con- 
tact with property tawfully introduced into the building origi- 
nated the conflagration, causing the loss and damage to the 
assured. While there can be no doubt, under the permission 
given, the insurance company would not be liable for damages 
done by an explosion, unless the explosion was the result of 
fire, yet in my judgment the reasonable construction of the per- 
mission granted is that, where the loss itself occurs through the 
agency insured against fire coming in contact with property law- 
fully in the building, as was the gas in this case, the liability of 
the insurer follows as necessarily as though the fire had come 
in contact with a stage curtain, paper, or other combustible 
substance in the building, although the gas, from its very nature 
being highly inflammable and combustible, being ignited, pro- 
duced an explosion also. 

However, should this construction of the “natural gas permit” 
attached to the policies be thought unsound, and the insurance 
companies should be held entitled to a reduction for loss by rea- 
son of an explosion, yet | think, as the controversy is now pre- 


sented in this suit, the burden rested on the insurance compa- 
nies to make definite and clear proof of the extent of the loss 


occasioned by the explosion itself, as contradistinguished from 
the fire, which, as both found by the master from the proofs and 
shown by the proofs, has not been done in this case. Therefore 
the exception is overruled and denied, and the report of the 
master in this respect upheld and confirmed. 

The provision of the policies as to an appraisal of damages in 
case of disagreement is as follows: “In the event of disagree- 
ment as to the amount of loss, the same shall, as above provided, 
be ascertained by two competent and disinterested appraisers, 
the insured and this company each selecting one, and the two so 
chosen shall first select a competent and disinterested umpire ; 
and appraisers together shall then estimate and appraise the 
loss, stating separately sound value and the damage, and, failing 
to agree, shall submit their differences to the umpire, and the 
award in writing of any two shall determine the amount of such 
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loss. The parties thereto shall pay the appraiser respectively 
selected by them and shall bear equally the expenses of the ap- 
praisal and umpire.” ‘This company shall not be held to have 
waived any provisions or conditions of this policy, or any for- 
feiture thereof, by any requirement, act, or proceeding on its 
part relating to the appraisal, or to any examination herein pro- 
vided for; and the loss shall not become payable until sixty days 
after the notice, ascertainment, estimate, and satisfactory proof 
of the loss herein required have been received by this company, 
including an award by appraiser when appraisal has been re- 


quired.” “No suit or action on this policy for the recovery of 
any claims shall be sustainable in any court of law or equity 
until after full compliance by the insured with all the foregoing 
requirements.” 

The master found from the proofs (finding 11) a joint written 
request for an appraisal of loss was made by the Westchester 
Company and the Prussian Company on October 27, 1906, and 
a joint written request by the remainder of the insurance com- 
panies having policies covering the property damaged on Octo- 
ber 29, 1906, except the Columbia Company, which made no 
written request for such appraisement; that after some attempts 
were made to secure appraisers and an umpire in accordance 
with the provision of the policies, which proved unsuccessful, 
and after an investigation of the extent of the loss by the insur- 
ance companies, at their own expense, all further attempt at 
appraisement was abandoned by the parties. The correctness 
of this finding of the master, and more especially as to aban- 
donment of appraisement by the insurance companies, forms the 
basis for the second exception to the report of the master. On 
this exception it is contended by solicitors for the assured: (1) 
The finding is based on conflicting proofs, and hence will not be 
disturbed by the court; (2) that the joint written requests for 
appraisement are not in accordance with the terms of the polli- 
cies, and therefore amount to a waiver of these terms. And 
Connecticut Fire Ins. Co. vs. Hamilton, 59 Fed. 258, 8 C. C. A. 
114, Hamilton vs. Phoenix Ins. Co., 61 Fed. 379, 9 C. C. A. 530, 
and Harrison vs. German-American Fire Ins. Co. (C. C.) 67 Fed. 
586, are cited in support of the contention made. 


Whatever may be the rule as to joint demand for appraise- 
ment of damages by insurance companies, where the terms of 
the policies in this respect are essentially different, yet whether, 
in a case of this character, where the terms of the policies pro- 
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viding for appraisement are the same, the objection to a joint 
demand on the part of all or a portion of the companies having 
policies covering the property for an appraisement may be open 
to the objection made and sustained in the cases cited may well 
be doubted, for the rule ceases where the reason ceases. How- 
ever this may be as shown by the finding of the master in this 
case and the proofs as well, the assured did not refuse to enter 
upon the appraisement provided for in the policies on the joint 
demands made, nor did the assured insist on any limitation of 
the power of the appraisers not warranted by the terms of the 
policies, as was the case of Hamilton vs. L. & L. & G. Ins. Co., 
1386 U. S. 242, 10 Sup. Ct. 945, 34 L. Ed. 419, relied upon by 
the insurance companies. But, on the contrary, the assured ac- 
quiesced in the joint demands made for an appraisement in 
accordance with the terms of the policies, and designated J. C. 
Holland as appraiser for the assured. The insurance companies 
designated one Wallace Love as their appraiser. These parties 
proposed to each other the names of different persons to act as 
umpire, as provided in the policies. The persons proposed by 
Love to Holland were not accepted by him, nor were the per- 
sons proposed by Holland to Love accepted by him. Therefore 
it seems, in this case, it was the appraisers selected by the par- 
ties under the provisions of the policies who failed to agree on 
an umpire, and not the failure of the assured to consent to the 
appraisement demanded in the joint written requests therefor, 
that prevented an appraisement being made according to the 
terms of the policies. The master further finds: ‘Neither the 
insured nor the insurers corruptly or fraudulently conspired to 
prevent an appraisement.” As no further steps were taken by 
either party after failure of the appraisers selected by the re- 
spective parties to agree on an umpire, the master finds the ap- 
praisement feature of the policies was waived and abandoned. 
In Hamilton vs. L. & L. & G. Ins. Co., supra, an action at 
law on a policy, wherein a recovery was denied because the in- 
sured refused to consent to an appraisement of loss sustained in 
accordance with the terms of the policy, on proper demand made 
therefor, Mr. Justice Gray, delivering the opinion of the court, 
concludes as follows: “If the plaintiff had joined in the appoint- 
ment of appraisers, and they had acted unlawfully, or had not 
acted at all, a different question would have been presented.” 
In Connecticut Firé Ins. Co. vs. Hamilton, supra, the Circuit 
Court of Appeals for the Sixth Circuit said, in speaking of the 
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obligation to join in an appraisement provided for in the policy: 
“That duty would be discharged by a fair effort to obtain an ap- 
praisal, even though the insured failed in consequence of the 
fraud or misconduct of the other party, the impracticability of 
organizing the board, or the proceedings becoming abortive by 
reason of some radical error of the appraisers or by any other 
obstacle preventing him for which he was not at fault.” 

Tested by the rule announced in these cases, I am not in- 
clined to the opinion the finding made by the master in this case, 
that the appraisal provided for in the policies was abandoned 
by the parties, is not supported by the proofs, and am therefore 
of the opinion the exception taken must be overruled. How- 
ever, if such a state of facts were shown to exist as would pre- 
clude the assured from recovery in a court of law, would the 
same result follow of necessity in this suit and in the condition 
of the record here presented? As has been séen, after issue 
joined in the actions at law, and after the defense of the refusal 
of assured to agree to an appointment of appraisers, as required 
by the policies, had been interposed thereto by the insurance 
companies, they, not being content to merely defend the law 
actions, brought this ancillary suit praying a cancellation of the 
contracts of insurance, a stay of the law actions until the deter- 
mination of this suit, and, in case of failure to secure a decree 
annulling the policies, the alternative relief is praved of a find- 
ing as to the damages sustained by the insured, a reduction from 
the total damages sustained in that amount attributable to the 
explosion alone, as distinguished from the fire which followed, 
and an apportionment according to the terms of the policy of 
the amount of damages by fire in such proportion as the dam- 
ages found sustain to the total amount of insurance on the prop- 
erty. Thereafter the insurance companies not joining with com- 
plainants in the bill by their answers specifically admit the truth 
of the averments of the bill, and by their cross bills affirm all 
the averments of the bill to be true, specially plead against the 
assured the charges contained in the bill, and pray the same re- 
lief as prayed in the original bill. The assured were thus com- 
pelled to come in and answer this bill and the cross bills filed 
against them. 

It now having been found by the master the policies were not 
obtained by fraud, as charged in the bill and cross bills, but were 
binding obligations of the companies issuing them at the date 
of the loss, and this finding being admitted to be true by the in- 
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surance companies for failure tb except thereto, can they now 
be heard to insist the provisions contained in the policies for 
appraisement, not having been complied with by the assured, 
will preclude the alternative relief prayed by them? I think 
not. To my mind, the steps taken in this suit by the insurance 
companies must be held to be a complete waiver and abandon- 
ment by them of that feature of the policies providing for an 
appraisement, and entitle both the insurance companies and the 
assured to an ascertainment in this suit of the damages sus- 
tained, and an apportionment under the terms of the policy, if 
otherwise the policies are valid and enforceable obligations of 
the insurance companies. 

The third exception taken by the insurance companies lies 
against finding of fact No. 12 of the master. This finding sets 
forth in extenso the proofs of loss made and verified by L. M. 
Crawford as representative of the Amusement Company. In 
the proofs the value of the building is stated to be $51,387.38. 
The value of the personal property contained therein, owned by 
the assured, is stated to be $5,956.35, and it was therein claimed 
the fire had caused a totaf loss to the assured, in the aggregate 
of $57,373.13. Each of the policies provides as follows: “This 
entire policy shall be void if the insured has concealed or mis- 
represented, in writing or otherwise, any material fact or circum- 
stance concerning this insurance, or the subject thereof, or if the 
interest of the assured in the property be not truly stated herein, 
or in case of any fraud or false swearing by the insured touching 
any matter relating to this insurance, or the subject thereof, 
whether before or after a loss.” 

It was the contention of the insurance companies on the hear- 
ing before the master, as it is here on this exception, that under 
this clause of the policies the entire contracts should be decreed 
void because of the false claim made by the representatives of 
the Amusement Company in the proofs of loss set forth, for that, 
as found by the master from the proofs of loss, that on the 
building was partial, that is to say, $17,250, and not $51,387.38, 
as claimed in the proofs; and on the personal property the loss 
was, as found by the master to be, $4,741.08 and not $5,956.35, 
as claimed in the proofs, and, further, that there was claimed by 
the proofs a total loss of a piano, which had been removed from 
the building and was damaged only. As has been seen, the mas- 
ter found the value of the building before the fire to be $50,000. 
The value of the personal property before the fire is not found 
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by the master, but the loss theréon is stated at $4,741.08, and as 
the loss was partial only, and not total, the estimate as to the 
total value of the property stated by the representative of the 
Amusement Company in making proofs of loss could not have 
exceeded that found by the master by more than the sum of 
$2.000 or $3,000. 

in regard to the claim of false swearing by the representative 
of the insured in the proofs of loss, the master finds as follows 
in finding 12: “Said proof of loss and the statements therein 
contained were not intentionally made for the purpose of deceiv- 
ing or defrauaing the insurers; neither was any statement there- 
in, or since, by L. M. Crawford, under oath, made intentionally 
for the purpose of deceiving or misleading said insurers. At the 
time of making said proofs of loss, Mr. Crawford was mistaken 
as to certain plate glass therein mentioned, and as to the total 
loss of a piano, which he afterward discovered had not been de- 
stroyed, but damaged. He was and is versed in opera house 
construction and value, and a competent witness touching the 
value and loss of the property involved herein.” 

Conceding, as I think must be done, the claim made of total 
loss on the piano and glass was an innocent mistake, such as 
might happen in any case in regard to articles of small value as 


compared with the total loss, the claim of false swearing must 


rest almost, if not altogether, on the distinction drawn between 
a partial loss of the building under the policies as found by the 
master on full proofs and the claim of total loss as made by the 
representative of the insured in making proofs of loss. As 
shown by the proofs in the case, and as found by the master in 
finding No. 7, the building was rendered entirely unfit for occu- 
pancy, or for the use for which it was designed, until recon- 
structed, and the remaining portions were useful only for the 
purpose of rebuilding and reconstruction. It is very apparent, 
therefore, as the phrase “‘total loss” is construed by many of the 
courts, the insured could honestly and in the best of faith have 
asserted a claim to total loss in this case. “A total loss—that is, 
a loss whch renders the company liable for the entire value of 
the property up to the limit of the insurance under the terms of 
a contract—does not necessarily amount to a complete destruc- 
tion and obliteration of the property; but, to constitute such 
loss, it is sufficient that the propery be so destroyed by fire as 
that it is deprived of the character in which it was insured and 
rendered useless for that purporse”, etc. And the case of Liver- 
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pool, etc., Ins. Co. vs. Heckman, 64 Kan. 388, 67 Pac. 879, 
Northwestern Mut. L. Ins. Co. vs. Rochester German Ins. Co., 
85 Minn. 48, 88 N. W. 265, 56 L. R. A. 108, Corbett vs. Spring 
Garden Ins. Co., 155 N. Y. 389, 50 N. E. 282, 41 L. R. A. 318, 
and many other cases, are cited in support of the rule. The 
presumption, therefore, is that the claim to a total loss con- 
tended for by the assured in the proofs, and on the hearing of 
this case, was honestly made in good faith. It therefore follows 
the exception taken on this branch of the case must be over- 
ruled, and the finding sustained. 

The next exception goes to the recommendation of the master 
that $3,500 be awarded as fees to solicitors for assured under 
the statute of this state, and that this amount be taxed as costs 
in this suit against the insurance companies; the claim made on 
this exception being that such allowance for fees to solicitors or 
attorneys can only be adjudged under the statutes of this state 
in case of total loss, when, as has been seen, the loss here was 
partial only, and not total. Chapter 142, Laws 1897, of this 
state, placed in operation what is known in insurance contracts 
as the “valued policy law”. The title to the act reads: “An act 
fixing the liabilities of fire insurance companies in certain cases 
and repealing chapter 102, Laws 1893, and all other acts in con- 
flict therewith. Section 1 of this act provides as follows: “When- 
ever any policy of insurance shall be written to insure any im- 
provements upon real propery in this state against loss by fire, 
tornado or lightning, and the property insured shall be wholly 
destroyed without criminal fault on the part of the insured or his 
assigns, the amount of insurance written in such policy shall be 
taken conclusively to be the true value of the property insured, 
and the true amount of loss and measure of damages, and the 
payment of money as a premium for insurance shall be prima 
facie evidence that the party paying such insurance is the owner 
of the property insured: Provided, that any insurance company 
may set up fraud in obtaining the policy as a defense to a suit 
thereon.” Section 2 requires an inspection and survey of the 
premises to be insured by an agent of the insurance company, 
and makes provision against forfeiture of right of insured to 
claim damages for loss sustained by reason of erroneous de- 
scription of property in the policy. Section 3 of the act, makes 
its terms applicable to all policies written in the state and also 
to all renewals of such policies after the law became operative. 
Section 4, the section under which the claim is made in this 
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case, provides as follows: “The court in rendering judgment 


against any insurance company on any such policy of insurance 
shall allow the plaintiff a reasonable sum as an attorney's fee, 
to be recovered as a part of the costs.” 

The question is, does this provision of the act apply in this 
suit? No decision from the Supreme Court of this state con- 
struing this section of the act is cited by solicitors; therefore I 
assume none such exists. No decision is cited by solicitors 
which in principle aids me in reaching a conclusion on the ques- 
tion here presented; therefore | again am warranted in assum- 
ing none such exists, or it would be on the briefs filed. That 
the requirement of the statute would be binding on this court 
sitting as a court of law rendering judgment in a case where the 
loss is total, and not partial, must be conceded. This, however, 
is not an action at law, and no judgment, as that term is usually 
employed, will be rendered in this suit. This court in this case 
may endeavor only to ascertain what is fair and just among the 
parties and decree accordingly. As conclusively found by the 
master, the loss in this case was partial; therefore the “ 
policy” feature of the law provided in the first section above 


valued 


quoted has no application here. Indeed, the act, as shown by 
its title, was intended to apply to certain cases, not all; that is, 
the act was intended, in my judgment, to apply only in cases 
where the ‘valued policy” feature is applicable, and that is only 
in case of total loss under the policy. What is fair and just here 
is that the assured shall receive the full value of the loss sus- 
tained by reason of fire against which the insurance companies 
indemnified, and that each shall pay in such proportion as the 
amount of its policy bears to the entire amount of the loss sus- 
tained, and that solicitors shall have such fees taxed as equity 
provides. 

The only question now remaining for decision relates to costs 
of this suit and costs in the actions at law commenced by the 
assured. From what has been seen, the actions at law were 
properly instituted by the assured and might have been main- 
tained. As a consequence of the settlement of all controversies 
among the parties by decree in this suit, the further prosecution 
of the actions at law will be unnecessary, and when final decree 
is entered herein, and satisfied, the law actions must be dis- 
missed, as this disposition of the law actions is rendered neces- 
sary by the bringing of this suit, in which all the insurance com- 
panies by their pleadings unite against the assured. In my judg- 
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ment, it is proper and just the costs made in such action shall 
be borne by the insurance companies in the proportion found 
by the master. 

While the complainant, and cross complainant insurance com- 
panies must fail in this suit in securing a cancellation of the 
policies as prayed, and also in securing a reduction from the 
total loss sustained by the assured, as found by the master, of the 
amount claimed to have been occasioned by reason of the explo- 
sion, as contradistinguished from damages arising from the fire, 
yet a court of equity, having assumed jurisdiction of the contro- 
versies existing between the parties, will retain such jurisdiction 
to the end. Therefore the bill of complaint and the cross bills 
filed herein should not be dismissed, but a decree should enter 
overruling the exceptions taken by the insurance companies to 
the repoit of the master (except with reference to the $3,500 
taxed as attorney’s fees under the statute), establishing the 
validity of the policies between the parties, stating the amount 
of the loss and interest thereon as found by the master, which is 
unexcepted to, and that this amount, together with the taxable 
costs in the actions at law, when dismissed, and of this suit, in- 
cluding such solicitor’s fees as are taxable in equity, be decreed 
to be paid in accordance with the provisions of the policies pro- 
viding for a pro rata payment of the loss sustained, as recom- 
mended by the master. The recommendation of the master as 
to the taxation of an attorney’s fee under the statutes of this 
state should be not followed, but be disallowed. The actions at 
law should be dismissed on the entrance of a final decree herein, 
and its satisfaction entered of record; but the actions at law 
stand continued and in abeyance until such time. 

It is so ordered. 


Before Adams, C. J., and Riner and Wm. M. Munger, D. JJ. 


E.S. Quinton and SyLVESTER G. WILLIAMS, for Appellants. 
D. R. Hire (Mulvane & Gault, on the brief), for Appellees. 


MUNGER, D. J. 
The Amusement Syndicate Company obtained from ten cer- 
tain insurance companies policies of insurance upon its opera 
house building and personal property therein. Among the vari- 
ous provisions in the policies was one providing that :— 
“This company shall not be liable under this policy for a 


greater proportion of any loss on the described property or for 
VoL. XXX1X.—84. 





1302 Insurance Law Journal Vol. 39. | Sept., 1910. 


loss by any expense of removal from premises endangered by 
fire than the amount hereby insured shall bear to the whole in- 
surance, whether valid or not or by solvent or insolvent insur- 
ance covering such property.” 

The policies also provided that, in case of a disagreement as 
to the amount of loss, the insured and the insurer should each 
select an appraiser, the two thus chosen should first select a 
competent and disinterested umpire, the loss should then be 
estimated and appraised, and the award in writing of any two 
should determine the amount of the loss. Upon all of the poli- 
cies, excepting the American Fire Insurance Company of Phila- 
“delphia, there was attached a slip granting permission for the 
use of natural gas, but providing that the company should not 
be liable for the explosion of natural gas unless fire ensued, then 
for damage by fire only. It was also provided that the policy 
should be void if the insured concealed or misrepresented, in 
writing or otherwise, any material fact or circumstance con- 
cerning the insurance, or in case of fraud or false swearing by 
the insured, touching or in any mannner relating to the insur- 
ance or the subject thereof, whether before or after loss. On 
September 27, 1906, a fire occurred which partially destroyed 
said opera house and the personal property therein covered by 
the said policies of insurance. Proofs of loss under oath were 
duly made by Mr. Crawford, manager of the insured, in which 
he stated the total loss to be $57,373.73. Negotiations were had 
between the parties which resulted in each selecting an appraiser 
to appraise the damages. These appraisers were unable to 
agree upon the third party as an umpire and finally abandoned 
the effort. 

Appellee then commenced a suit at law against each of said in- 
surance companies in the proper state court of Kansas. Such 
of the companies whose policies exceeded the sum of $2,000 re- 
moved said actions into the United States Court, and thereupon 
two of the companies, the Spring Garden Insurance Company 
and the Columbia Fire Insurance Company, filed a bill in equity, 
in the United States Circuit Court for the District of Kansas, 
against the insured and the other insurance companies, claiming 
that said policies were void for various reasons in the bill speci- 
fied, and that the pro rata amount of loss which should be paid 
by the respective companies could not be ascertained in an ac- 
tion at law, and prayed in said bill that the policies be set aside 
and be decreed to be null and void— 





Fire.] Spring Garden Ins. Co. vs. Amusement Syndicate. 1803 


“and that it be decreed that, if your orators and the insurance 
companies, defendants herein, or any of them, shall be held to 
be liable in any amount to the said defendants the Amusement 
Syndicate Company and Bank of Topeka, that the liability be 
decreed to be one calling for a contribution and an apportion- 
ment on the part of such company so liable in the proportion 
that the insurance that it may have on the property insured 
bears to the total insurance on said property, whether valid or 
not, and that an accounting be had to ascertain what the actual 
cash value of the property destroyed or damaged by fire may 
be, and the amount, if any, for which your orators and the said 
insurance companies may be liable to the said the Amusement 
Syndicate Company and Bank of Topeka, * * * and that a 
reference of this cause be made to a master, to take an account- 
ing and ascertain in all things and how the liability, if any, of 
the insurers of said property shall be distributed, if so ascer- 
tained and determined by the master.” 

The bill also prayed that appellees be enjoined from further 
prosecuting the actions at law. 

A demurrer was interposed to the bill, which was overruled. 
Answers were. then filed; those by the defendant insurance com- 
panies admitting the allegations of the bill and adopting the 
same in their behalf in cross bills filed by them. The appellees 
filed a cross bill, setting up such facts only as would be required 
in an action at law to entitle them to recover upon the policies. 
To this cross bill each of the defendants answered, setting up as 
defenses practically the same matters which were alleged and set 
forth in the bill. The usual replication was filed and upon stipu- 
lation of the partes the case was referred to a master to take 
the evidence and report his findings of fact and of law. 

The parties presented their evidence to the master and he re- 
ported the same with his findings of fact and recommendations 
to the court. In finding of fact No. 4 it is shown that an explo- 
sion occured just before or simultaneously with the fire. In his 
finding No. 9 he says the damage to the building caused by the 
fire was $17,250; that the damage to the personal property was 
$4,741.08; that the building before the fire was worth $50,000; 
that natural gas had been used in the building since 1881 (being 
prior to the issue of any of the policies); and that such fact was 
known to the local agents who issued the various policies when 
the same were issued. The master also found that neither the 
insured nor the insurers corruptly or fraudulently conspired to 
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prevent an appraisement, as alleged in the bill and answers to 
the cross bill. He further found that Mr. Crawford, who, 
under oath, made the proojs of loss, did not make any statement 


therein intentionally for the purpose of deceiving and defrauding 


the insurers or misleading them; that at the time of making 
the proofs Mr. Crawford was mistaken as to certain plate 
glass and a piano therein mentioned, which he afterward discoy- 
ered had not been destroyed, but damaged only, and mistaken 
as to the loss on the building, it not being total, but partial only ; 
that he was a competent witness touching the value and loss of 
the property covered by the insurance policies. The master 
recommended that complainants’ bill should not be dismissed 
for want of equity, but should be entertained on account of the 
proportionment clause in said policies, and, to avoid a multi- 
plicity of suits and conflict of interest, that the entire loss be ad- 
justed in one suit. The master found the policies of insurance 
to be valid, and found the amount of the loss due to appellees 
from each of said companies. 

Exceptions were filed by the insurance companies to certain 
of the findings of the master, which were by the court overruled, 
and a decree entered in favor of appellees against each of the 
insurance companies for their proportionate share of the loss 
as found by the master. From that decree this appeal has been 
taken. A motion has been made to dismiss the appeal, for the 
reason that the action, while in form an equitable one, in sub- 
stance and in fact was an action at law, and hence could be re- 
viewed only by writ of error and not by appeal. In support of 
the motion we are cited to Hooven, Owens & Rentschler Co. 
vs. John Featherstone’s Sons, 111 Fed. 81, 49 C. C. A. 229, and 
Files vs. Brown, 124 Fed. 133, 59 C. C. A. 403. 

Hooven, Owens & Rentschler Co. vs. John Featherstone’s 
Sons was an action to enforce a mechanic’s lien for the balance 
of the purchase price of an engine. The case was tried 
in the Circuit Court as if it were an action at law. On appeal 
to this court it was held that, the suit being one to enforce a 
mechanic’s lien and to compel the sale of real estate to satisfy 
the debt secured thereby, it was of the nature of a suit to fore- 
close a mortgage; that it was a suit in equity, and not an action 
at law, and hence that it could be reviewed in this court by ap- 
peal, and not by writ of error. 

In Files vs. Brown, this court, speaking by Judge Sanborn, 


said -— 
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“But final decrees and orders in equity cannot be reviewed by 
writs of error, nor can final judgments or orders at law be suc- 
cessiully assailed by appeals. * * * The difference between 
actions at law and suits in equity is matter of substance, not of 
form. It inheres in the natures of the causes of action, in the 
principles which control, and in the remedies which follow them, 
and it cannot be eradicated, either by a change of form or by 
the abolition of forms. A legal cause of action cannot be main- 
tained in equity, because there is an adequate remedy for it at 
law, and it is only where there is no such remedy that relief in 
equity may be successfully sought. * * * What, then, is the 
character of the cause of action set forth in the petition of the 
appellee, and what the nature of the relief he seeks? Are they 
legal or otherwise? * * * In effect, the petition was a bill in 
equity to cancel a decree for and an order confirming a sale, and 
to rescind the executed contract made upon the faith of it. It 
states no cause of action cognizable by a court of law, and it 
invokes no remedy which such a court has jurisdiction to ad- 
minister. Bills, petitions, and proceedings to cancel or avoid 
judgments, orders, deeds, or other instruments which form 
muniments of title, and to rescind sales based upon them, fall 
within the exclusive jurisdiction of courts of chancery, and are 
only cognizable in equity in the courts of the United States. 
The petition for cancellation of the order, and the order of can- 
cellation and rescission which followed it, were proceedings in 
equity, and they are reviewable by appeal only.” 

The correctness of the rules of law therein announced cannot 
be questioned; but they do not determine the question here. 
The bill filed in this case stated no legal cause of action against 
appellees. It attempted to state a cause of action cognizable by 
a court of equity. It sought equitable relief. It did not state 
any fact which would have entitled appellants to have main- 
tained an independent action at law against appellees. The facts 
stated did not entitle appellants to equitable relief, as those facts 
were available to them as a defense in the several actions at law 
which has been brought by appellees. Mechanics’ Ins. Co. vs. 
Hoover Distilling Co. (C. C. A.) 173 Fed. 888. The fact, how- 
ever, that the bill did not state facts sufficient to entitle com- 
plainants to equitable relief did not constitute the action one at 
law. The so called “cross bill” filed by appellees did not ask 
for any equitable relief, and was in substance but an answer to 
the bill. Appellees were entitled to a money judgment under 
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appellant’s prayer for an accounting without a cross bill. Bates, 
Fed. Eq. Prac. vol. 1, § 378, The mere fact that the judgment 
was such as could have been obtained in a court of law does 
not of itself change the nature and character of the action. 
Again, the trial court overruled a demurrer to the bill, and held 
that it stated an equitable cause of action. This should be re- 
garded as the law of the case in determining the manner oi re- 
view in this court. We think the case properly reviewable here 
on appeal and the motion to dismiss is overruled. 

Passing to the merits of the controversy, it is to be observed 
that the court, pursuant to a stipulation of the parties, referred 
the cause to a master, to hear the testimony and report the 
same, with his findings of fact and recommendations respecting 
the decree to be entered therein. The master heard the testi- 
mony, and made findings of fact and recommendations as to the 
decree pursuant to such order of reference, and the same were 
approved by the trial court. As said in Kimberly vs. Arms, 129 
U. S. 513-524, 9 Sup. Ct. 355, 359, 32 L. Ed. 764 :— 

“A reference by consent of parties of an entire case for the 
determination of all its issues, though not strictly a submission 
of the controversy to arbitration—a proceeding which is gov- 
erned by special rules—is a submission of the controversy to a 
tribunal of the parties’ own selection, to be governed in its con- 
duct by the ordinary rules applicable to the administration of 
justice in tribunals established by law. Its findings, like those 
of an independent tribunal, are to be taken as presumptively 
correct, subject, indeed, to be reviewed under the reservation 
contained in the consent and order of the court, when there has 
been manifest error in the consideration given to the evidence, 
or in the application of the law, but not otherwise.” 

To the same effect are Crawford vs. Neal, 144 U. S. 585, 12 
Sup. Ct. 759, 36 L. Ed. 552; Furrer vs. Ferris, 145 U. S. 182, 12 
Sup. Ct. 821, 36 L. Ed. 649; Davis vs. Schwartz, 155 U. S. 632, 
15 Sup. Ct. 237, 39 L. Ed. 289; Moline Plow Co. vs. Carson, 72 
Fed. 387, 18 C. C. A. 606. Were this not the rule, we are satis- 
fied that the evidence supports the findings of the master. 

It is claimed that the policies were vitiated because Mr. Craw- 
ford, manager of the insured, in the proofs of loss, stated the 
total loss to be fifty-seven thousand and some odd dol- 
lars, whereas the total loss found by the master was approxi- 
mately $22,000. The master, however, finds in effect that the 
statement by Mr. Crawford was made in good faith, and not 
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with any view to deceive the insurance company. Crawford 
claimed the loss to be total. There was a conflict of evidence 
in this regard, and an honest difference of opinion is not false 
swearing, within the meaning of the policy so as to avoid its 
provisions. Ins. Co. vs. Weide, 14 Wall. 382, 20 L. Ed. 894; 

U. S. vs. Ninety-Nine Diamonds, 139 Fed. 961, 72 C. C. A. 9, 
2L. R. A. (N. S.) 185. 

It appears that each of the parties selected an appraiser; that 
the appraisers were unable to agree upon an umpire. The mas- 
ter has found that the failure to agree upon the umpire was not 
because of any fraudulent conduct on the part of either the in- 
sured or the insurers. The case, therefore, falls directly within 
the rule stated by this court in Western Assur. Co. vs. Decker, 
98 Fed. 381, 39 C. C. A. 383, and the actions at law upon the 
policies were properly brought, notwithstanding the failure of 
the arbitration. 

Complaint is also made that the master did not separate the 
damages caused by fire from the damages caused by the explo- 
sion. The master, in his finding, says :— 

‘The damage to the said building caused by the fire was $17,- 
250, and the damage caused by said fire to the personal property 
coveted by the policies sued on by the insured was $4,741.08” 
—clearly showing that he did estimate the damage by fire sepa- 
rate and distinct from the damage by explosion. That this was 
so intended by the master is apparent, for he points out the pro- 
vision in the policies in this respect, also makes a finding as to 
the explosion, and then he is specific to say that his finding of 
loss is such as was caused by the fire. Hence this objection is 
not well taken. 

It is claimed on the part of the American Fire Insurance 
Company that its policy was avoided because of the introduction 
of natural gas into the building, which increased the risk; but 
the master finds that the natural gas was introduced in the 
building prior to the issue of the policies, and hence the risk was 
not increased thereby. 

Complaint is made of the allowance to insured of an attor- 
ney’s fee. It is claimed on the part of appellant that the Kan- 
Sas statute, providing for attorney’s fees in cases against insur- 
ance companies, is applicable only to policies issued upon im- 
provements upon real estate, and then only when the loss is a 
total one. The construction of the statute in this respect does 
not seem to have been directly passed upon by the Supreme 
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Court of the state; but, in Ins. Co. vs. Corbett, 69 Kan. 564, 77 
Pac. 108 (the opinion modified somewhat in 105 Pac. 7), and 
Ins. Co. vs. Washington, 71 Kan. 777, 81 Pac. 461, attorney’s 
fees were held proper in actions upon insurance policies to re- 
cover loss upon real and personal property. It does not appear 
in those cases whether the loss to the real property was total or 
partial, and the particular question before us was not discussed. 

Under a similar statute the Supreme Court of Nebraska, in 
Hanover Fire Ins. Co. vs. Gustin, 40 Neb. 828, 889, 59 N. W. 
375, considered the identical question, and held that the provi- 
sion relative to attorney’s fees was applicable to any policy upon 
real estate, even though the loss was but partial. The statute 
of Kansas, adopted in 1893, was identical in its language with 
the statute of Nebraska. The Nebraska decision referred to, 
however, was not rendered until after the adoption of the stat- 
ute by the state of, Kansas; and hence it cannot be said that the 
Legislature of Kansas, in adopting the Nebraska statute, 
adopted the construction subsequently placed thereon by the 
Supreme Court of Nebraska. 


The proper interpretation of the statute may best be had by 
reviewing the legislation of the state in respect to this subject 


matter. In 1898 the Legislature of the state of Kansas passed 
an act, the title of which was “An act defining the liability of 
fire insurance companies in certain cases.” Chapter 102, Laws 
Kan. 1893. In 1897 the Legislature repealed said act, and 
adopted a new one, under the following title: “An act fixing 
the liabilities of fire insurance companies in certain cases, and 
repealing chapter 102 of the Session Laws of 18938 and all other 
acts in conflict herewith.” Chapter 142, Laws Kan. 1897. The 
provisions of the two acts were as follows, the words within 
brackets being in the act of 1898 and omitted from the act of 
ISY7, while the words in italics were not in the act of 1893, but 
were new matter embodied in the act of 1897 :— 

“Section 1. Whenever any policy of insurance shall be writ- 
ten to insure any improvements upon real property in this state 
against loss by fire, tornado or lightning, and the property in- 
sured shall be wholly destroyed, without criminal fault on the 
part of the insured or his assigns, the amount of insurance writ- 
ten in such policy shall be taken conclusively to be the true 
value of the property insured, and the true amount of loss and 
measure of danages, and the payment of money as a premium for 
msurance shall be prima facte evidence that the party paying such 
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insurance is the owner of the property insured: Provided, that any 
insurance company may set up fraud in obtaining the policy as a 
defense to a suit thereon. 

‘Sec. 2. /t shall be the duty of every person, corporation, associa- 
tion, partnership, company or individual issuing any policy insuring 
veal property of any description against loss by fire or any of the risks 
usually insured against in their insurance policies, by itself, or its 
agents, to make careful examination of the premises insured, and to 
place in such policy a full, complete and correct description of the prop- 
erty or premises insured thereby; and no failure to properly and fully 
describe such property or premises, nor any erroneous statement in the 
description of such property or premises shall be a defense in any action 
to collect for loss thereon or thereunder when such description shall be 
suffiient to enable a person of ordinary intelligence to find and fully 
identify the property or premises upon which said insurance was writ- 
ten and upon which premiums have been paid, and this notwithstand- 
ing any provisions in said insurance policy contained. 

“Sec. 3. This act shall apply to all policies of insurance here- 
after [made or] written [upon real property] in this state, and 
also to the renewals which shall hereafter be made of all poli- 
cies [heretofore] written in this state, and the contracts made by 
such policies and renewals shall be construed to be contracts 
made under the laws of this state. 

“Sec. 4. The court [upon] im rendering judgment against [an| 
avy insurance company [upon] on any such policy of insurance 
shall allow the plaintiff a reasonable sum as an attorney’s fee to 
be [taxed] recovered as a part of the costs. 

“Sec. 5. Original chapter 102, of the Session Laws of 1893, and 
all acts and parts of acts in conflict herewith are hereby repealed. 

“Sec. 6. This act shall take effect and be in force from and 
after its publication in the [official state paper] statute book.” 

The act of 1893 contained four sections; their provisions be- 
ing embraced in sections 1, 3, 4, and 6, of the act of 1897. The 
act of 1893 related to the liability of insurance companies in 
cases only where the loss was total. The act of 1897 modified 
in some respects the provisions of the act of 1893, and in section 
2 introduced a new subject matter, imposing additional duties 
upon insurance companies, thus clearly indicating the intention 
of the Legislature that the act should not be limited to cases in 
which the loss was total. Section 2 of the act, as above quoted, 
it will be seen, is not limited in terms to cases in which the loss 
should be total and we can perceive of no sound reason why it 
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should be so limited. The section treats upon a subject matter 
not contained in the act of 1893. By section 2 companies issu- 
ing policies of insurance upon real property are required to 
make a preliminary survey of the premises and to describe the 
same fully in the policy. The section prescribes the effect which 
failure in that respect shall produce. There could be no good 
reason for legislation providing that a misdescription of the 
premises in the policy should not be a defense to a party who 
sustained a total loss and leave it available as a full defense in 
an action brought by one whose loss was 99 per cent of the 
total value, and we cannot think such was the intention of the 
Legislature in the enactment of 1897. 

Section 3 of the act of 1897 in effect modifies or amends sec- 
tion 2 of the act of 1893 by striking out the words “real prop- 
erty”. So that the act, instead of applying, as formerly, to poli- 
cies of insurance written upon real property only, is made to 
read that the act should apply to all policies of insurance there- 
after written. The change in this respect is significant, and, if 
the section be construed according to its literal reading, it shows 
the intention of the Legislature to be that the next section, pro- 
viding for the allowance of attorney’s fees in actions upon such 
policies of insurance, should apply by such modification to ac- 
tions upon policies of insurance issued upon personal as well as 
real property. Whether it should be so construed we need not 
and do not here determine. We are, however, clearly of the 
opinion that section 1 of the act of 1897 fixes the liability of 
insurance companies in case of total loss under policies issued 
insuring improvements upon real property; that section 2 im- 
poses a duty upon insurance companies as to all policies there- 
after written upon real property and fixes a liability though the 
premises insured be inaccurately described, and this without 
reference to whether the loss be total or partial; that the pro- 
vision relative to attorney's fees applies at least to all policies 
which are governed by sections 1 and 2 of the act. As the poli- 
cies in these cases were written upon improvements upon real 
estate, and the major portion of the loss being such improve- 
ments, we think the attorney’s fees were properly allowed. The 
amount of the attorney’s fees not being questioned, the objec- 
tion going to any allowance, we are not called upon to consider 
the reasonableness of the sum allowed as applied to the loss 
upon the building insured. 

Appellants further urge that no judgment should have been 
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rendered against the respective insurance companies for their 
proportionate share of the loss; that when appellants failed to 
establish the equities of their bill in other respects, the entire 
case should have been dismissed. One of the grounds, however, 
upon which appellants invoked the equitable jurisdiction of the 
court was that, as the policies each contained the provision that 
each company should only be liable for the proportion of any 
loss which the amount of its insurance bore to the whole insur- 
ance, such provision rendered an equitable accounting proper, 
and complainants in their bill prayed that, if the policies should 
be found valid, such accounting should be had. Under these 
circumstances, the insurance companies will not be permitted to 
question the decree in this regard. 

Lastly, it is said that the court erred in decreeing that the in- 
surance companies should pay the costs in the actions at law 
brought by insured and that such actions at law should then be 
dismissed. The insurance companies invoked the aid of a court 
of equity and in courts of equity the payment of costs by the re- 
spective parties is a proper matter of equitable distribution. The 
actions at law were properly brought. The insurance companies 
were not entitled to invoke the aid of a court of equity to stay 
their progress. Having done so, however, and obtained the 
benefit in a court of equity of the proper contribution to be paid 
by each company under their prayer for an accounting, thus 
rendering further proceedings in the actions at law unnecessary, 
it was but proper that the costs in those actions should be as- 
sessed against the insurance companies. Had the actions at law 
proceeded to judgment, the costs would have followed the judg- 
ment, and the insurance companies will not be permitted to 
evade the costs by simply appealing to a court of equity. 

The decree of the Circuit Court is affirmed. 


RINER, D. J. (concurring). 

Ten actions at law were brought by the appellees in the state 
court against ten insurance companies, of which nine are ap- 
pellants in this court, to recover upon certain policies of fire 
insurance issued to the Amusement Syndicate Company upon 
its opera house and property in the city of Topeka, Kan. Five 
of the cases were removed to the Circuit Court for the District 
of Kansas and there docketed on the law side of the court as 
actions at law. Afterward the Spring Garden Insurance Com- 
pany and one of the other companies, a defendant in one of the 
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actions commenced in the state court and removed to the fed- 
eral court, filed a bill in equity in the Circuit Court in which an 
injunction was prayed against the appellees to restrain them 
from proceeding in the five actions removed to the Circuit Court 
and the five actions still pending in the state court. 

In this bill the complainants set out the issuance of the ten 
policies sued on, that the policies were similar in terms and pro- 
visions, except as to dates and amounts, and that each of the 
policies contained a provision by which each insurer should be 
liable for such a proportion of the amount of any loss as the 
amount of its policy bore to the total amount of the insurance 
at the time of the loss. It was further alleged that by reason of 
such clause a common interest existed among the insurers rela- 
tive to the amount of the loss and that, to avoid a multiplicity of 
suits, equity had jurisdiction to determine the amount of such 
loss, and to apportion the same among the several insurers. 
The other insurance companies were made parties defendant to 
the bill. It was also alleged in the bill that the policies were 
obtained by fraudulent concealment on the part of the appellees 
relative to the value of the property which was the subject of the 
insurance, and prayed that at the final hearing it might be de- 
creed that all of the contracts of insurance were void because of 
the frauds practiced upon the insurers by the appellees. 

To this bill of complaint the appellees filed a demurrer, which 
was overruled. The insurance companies made defendants in 
the bill answered in such form as to admit the allegations of the 
bill, and join in the prayer for relief. A temporary injunction 
was granted by the Circuit Court, restraining the appellees from 
prosecuting the ten actions at law commenced by them against 
the several insurance companies. ‘Thereupon the appellees filed 
what is denominated in the record a “cross bill’, in which they 
set out the issuance of the ten insurance policies, the occurrence 
of the fire, the destruction of the property insured, and sub- 
stantially the same allegations relative to the liability of the sev- 
eral companies as appear in the petitions in the law actions 
commenced in the state court. The prayer of this so called 
cross bill was that the appellees recover from the insurance 
companies the full amount of the policies upon which actions at 
law had been brought, together with an attorney’s fee, as pro- 
vided by the laws of Kansas. 


To this cross bill each of the insurance companies answered, 
alleging, by way of defense, breaches of the policies as set out 
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in the original bill of complaint. To these answers replications 
were filed, and the issues having been thus joined, by consent 
of all'the parties the issues of fact were referred to a master for 
his findings and recommendations for judgment. The master’s 
findings of fact were confirmed by the court, and a decree or 
judgment was rendered in favor of the appellees for the amount 
of the loss as found by the master. The Western Assurance 
Company, one of the defendants in the cross bill, paid the 
amount which the judgment provided it should pay, and the 
other nine insurance companies joined in this appeal. 

It will be seen from the foregoing statement that the issues 
tried arose upon the so called cross bill, which is in legal effect 
a petition at law, the answers of the insurance companies there- 
to, and the replications to the answers. A motion was filed by 
the appellees to dismiss the appeal on the ground that the cause 
of action tried in the Circuit Court was at law, and not in equity, 
and therefore that this court had no jurisdiction to review a 
judgment on such cause of action, except by a writ of error. 

That an action such as this is an action at law, without any 
eqhitable features whatever, was decided by this court in Me- 
chanics’ Ins. Co. et al. vs. C. A. Hoover Distilling Co. et al. (C. 

A.) 173 Fed. 888. It is to be noticed that the case was tried 
as an equity cause by the consent of all parties, and therefore 
neither party can be heard in this court to object to the method 
of trial. Hooven vs. Featherstone, 111 Fed. 81, 49 C. C. A. 229. 
Judge Sanborn, in delivering the opinion of the court in the case 
just cited, said :— 

“It is earnestly argued that appellant, by consenting to try its 
case below at law, has waived its right to a review by appeal. 
Its waiver, however, does not extend to that length. One who 
consents to the hearing in equity of a legal cause of action, or 
to the trial of an equitable cause of action at law, is thereby es- 
topped from successfully objecting for the first time in an Ap- 
pellate Court to the method of trial which he had adopted. But 
this is the extent of the estoppel against him. He does not 
waive his right to a review of the judgment or decree of the 
trial court by the only method which can be effecutal to obtain 
such a review; that is to say, by writ of error if the cause of 
action was legal, and by appeal if it was equitable.” 

In Files vs. Brown, 124 Fed. 133, 59 C. C. A. 403, this court 
again, speaking through Judge Sanborn, said :— 

“The appellant has taken an appeal, and has also sued out a 
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writ of error to reverse the same order. This is a permissible 
practice where counsel are in doubt which course to pursue, 
and the Appellate Court will judge the proceedings below in ac- 
cordance with the rules of that method of review applicable to 
the nature of the case presented. * * * But final decrees and 
orders in equity cannot be reviewed by writs of error, nor can 
final judgments or orders at law be successfully assailed by ap- 
peal. * * * Hence it becomes necessary before entering upon 
the merits of the questions at issue to determine whether this is 
a proceeding at law or in equity, and whether it may be reviewed 
by a writ of error or by appeal. The difference between actions 
at law and suits in equity is matter of substance, not of form. 
It inheres in the nature of the causes of action, in the principles 
which control, and in the remedies which follow them, and it 
cannot be eradicated, either by a change of form, or by the 
abolition of forms. A legal cause of action cannot be maintained 
in equity, because there is an adequate remedy for it at law, and 
it is only where there is no such remedy that relief in equity 
may be successfully sought. Equitable causes of action are not 
available at law, because they invoke the judgment and appéal 
to the conscience of the chancellor, and the free exercise of that 
judgment and conscience is prohibited in actions at law by the 
rule which entitles every party to a trial of all the issues of fact 
by a jury.” Hooven vs. Featherstone, 111 Fed. 81, 49 C. C. A. 
229; McFadden vs. Milling Co., 97 Fed. 670, 38 C. C. A. 354; 
Hurt vs. Hollingsworth, 100 U. S. 100, 25 L. Ed. 569; High- 
land Boy Gold Mining Co. vs. Strickley, 116 Fed. 852, 54 C. C. 
A. 186. 

No writ of error was sued out in this case, and to hold that 
the court has jurisdiction is to overrule, it seems to me, the 
former decisions of this court above referred to, and for that 
reason I am unable to assent to the views expressed by a ma- 
jority of the court. I think the motion to dismiss for want of 
jurisdiction should have been sustained. The original bill, as I 
view it, stated no cause of action, either at law or in equity, and, 
as is well suggested by counsel in their brief, “is nothing but an 
application addressed to the Circuit Court to try ten cases at 
law according to the procedure and rules applicable to suits in 
equity”. This operates as an estoppel in so far as the method 
of trial is concerned; but, as suggested by Judge Sanborn in 
Hooven vs. Featherstone, this is the extent of the estoppel 
against them. 
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But if, as the majority hold, the court has jurisdiction, the 
judgment or decree in the Circuit Court was for the right par- 
ties, and, being affirmed by a majority of the court, [ concur in 
the result on the merits. 


SUPREME COURT OF MONTANA. 


SOLEM 
v8. 
CONNECTICUT FIRE INS. CO. of HARTFORD.* 


ARBITRATION. 


Where the parties to a fire policy agreed to arbitrate the amount of 
loss, and pursuant thereto the appraisers made an award, unless 
set aside, it is binding on both; so that insured cannot, at the 
same time, rely on the award and sue for the amount thereof, and 
also for loss on goods covered by the submission to arbitration, 
but which it is alleged, the arbitrators wrongfully refused to ap- 
praise. 

[For other cages, see Insurance, Cent. Dig. §§ 1430, 1431; Dec. Dig. § 
574. 


a OF FALSE STATEMENTS—NECESSITY OF PLEAD- 


The defense, that under a provision of a fire policy it became void be- 
cause of a false statement in the proof of loss, must be pleaded, or 
otherwise be deemed waived, though defendant did not learn of the 
falsity of the statement till the trial; an amendment of the answer 
still being available. 


ler 7 cases, see Insurance, Cent. Dig. §§ 1609, 1620; Dec. Dig. § 
40. 


Appeal from District Court, Silver Bow County; Jeremiah J. 
Lynch, Judge. 

Action by S. L. Solem against the Connecticut Fire Insurance 
Company of Hartford, Conn. Judgment for plaintiff, defendant 
appeals. Modified and affirmed. 


W. D. Kye, and M. P. Giicurist, for Appellant. 
BREEN & HOGEVOLL, for Respondent. 
Ho.tioway, J. 
The complaint in this action contains two counts, and, while 
they are labeled “causes of action”, it is manifest that the plain- 
tiff sought to state but a single cause of action in two separate 





* Decision rendered, June 6, 1910. 109 Pac. Rep. 432. 
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counts. ‘The first count declares upon the policy of fire insur- 
ance; the second alleges the making of the contract of insur- 
ance on October 14, 1907, by which certain property belonging 
to the plaintiff was insured for one vear for $1,225. It gives a 
general description of the property, alleges the destruction of it 
by fire on February 19, 1908, and the loss suffered by plaintiff 
by reason thereof; that plaintiff furnished the required proof of 
loss; that thereafter, on May 12, 1908, plaintiff and defendant 
entered into an agreement, a copy of which is set forth, by 
which the amount of plaintiff's loss was submitted to a board of 
appraisers; that pursuant to such agreement the appraisers 
qualified, met, appraised plaintiff's loss, and made their return, 
in which plaintiff was awarded $963.07. This second count then 
contains paragraph 8, as follows: ‘(8) This plaintiff further al- 
leges that he is satisfied with the said award in so far as the 
said appraisers estimated the loss and valued the property that 
the said appraisers undertook to appraise; but this plaintiff 
alleges that the said arbitrators wrongfully refused to appraise 
the following described property:” And this is followed by an 
itemized list of property, the loss upon which was estimated by 
plaintiff at $386.20. It is then alleged that the plaintiff fully 
complied with all the terms and conditions of the policy binding 
upon him, but that defendant has refused to pay the amount of 
the award or the amount which plaintiff claims for loss sustained 
by him upon goods not appraised. A general demurrer to each 
count was overruled, and defendant answered. Issues were 
joined upon the allegations of the first count. The answer to 
the second count admits the corporate existence of the defend- 
ant company, the making of the agreement submitting the loss 
to arbitration, the appraisement and award, and denies every 
other allegation of the count. The trial resulted in a verdict and 
judgment in favor of the plaintiff, for $1,200. By direction of 
the court the plaintiff remitted from the amount of the judg- 
ment $81.75, and defendant has appealed from the judgment and 
order denying it a new trial. 

It is the rule in this state that if, upon the facts alleged in the 
complaint, the plaintiff is entitled to the relief demanded, or to 
any relief, the complaint is proof against a general demurrer. 
Donovan vs. McDevitt, 36 Mont. 61, 92 Pac. 49. The same rule 
applies to each count of the complaint. This judgment cannot 
be sustained upon the first count. When the parties agreed to 
submit the amount of plaintiff’s loss to arbitration, and pursuant 
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to such agreement the appraisers made their award, such award, 
unless set aside, was binding upon both parties? and fixed the 
amount of plaintiff's loss. Springfield F. & M. Ins. Co. vs. 
Payne, 57 Kan. 291, 46 Pac. 815; Kerr on Insurance, § 217; 
Elliott on Insurance, § 817; 4 Joyce on Insurance, §§ 3247, 
3250; Clement on Fire Insurance, p. 175; Georgia Home Ins. 
Co. vs. Kline, 114 Ala. 366, 21 South. 958; 2 Am. & Eng. Ency. 
of Law (2d Ed.) 794; 3 Cyc. 728; Rev. Codes, §§ 7365-7374. 
Randall vs. Phoenix Ins. Co., 10 Mont. 362, 25 Pac. 960, 
might on first impression appear to hold to a contrary view, and 
we do not agree with much that is said in that case; but the 
court remarks: “The observations in this case should be read 
in connection with the case of Randall et al. vs. American Fire 
Ins. Co., ante, page 340.” 10 Mont. 340, 25 Pac. 953, 24 Am. St. 
Rep. 50. The case of Randall vs. American Fire Ins. Co. dis- 
closes at once the theory upon which the court was proceeding 
in the Phoenix Case; and, assuming, for the purposes of this 
appeal, the soundness of the decision in the American Case there 
does not appear to be anything in the decision in that case to 
justify the language used in the Phoenix Case. Since the amount 
of plaintiff's loss was fixed by the award, he cannot maintain an 
action upon the policy and have a readjustment of the loss with- 
out having the award set aside; and the first count of the com- 
plaint may, therefore, be dismissed from further consideration. 

The plaintiff cannot rely upon the award and at the same 
time ask to have it set aside. He may do either, but he can- 
not do both. However, the second count discloses that the 
plaintiff does not seek to have the award set aside, but does rely 
upon it; and while under certain circumstances he might in one 
cause of action sue for the amount of the award, and in another 
for the loss which he sustained upon goods covered by the policy 
of insurance, but which was not made subject to the appraise- 
ment, he has not done so in this instance; but this cause of 
action for the amount of the award is not vitiated by the other 
allegations in this second count, which may properly be treated 
as surplusage. This view requires the judgment to be reduced 
to the amount of the award in any event. 

The second count appears to contain every necessary allega- 
tion in an action for the amount of the award (11 Ency. Pl. & Rr. 
411); and the demurrer to this count and the objection to the 
introduction of any evidence were properly overruled. While 


we are left somewhat in doubt as to the theory upon whch the 
VOL. XXXIX.—85. 
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cause was tried in the District Court, it is incumbent upon us to 
sustain the judgment, in whole or in part, if it can be done 
upon any rational theory. Without reviewing the evidence in 
detail, it is sufficient to say that it supports the cause of action 
stated in the second count as we have analyzed it; and plaintiff 
was therefore entitled to judgment for the amount of the award, 
unless reversible error was committed upon the trial. Plaintiff 
offered in evidence the proof of loss which he made prior to the 
appraisement. This proof was in the form of an itemized state- 
ment, verified by plaintiff. One of the items enumerated in this 
statement is a piano, upon which plaintiff fixed a valuation of 
$250 and claimed a loss in that amount. It appeared also that 
after this proof of loss was made, plaintiff was examined under 
oath by the adjuster for the insurance company, and upon such 
examination he testified that he purchased the piano in Minne- 
apolis and paid for it $250. Upon his cross examination while a 
witness in his own behalf upon the trial of this case, he was made 
to testify that he purchased the piano in Butte and paid but $100 
for it. He testified, however, that he had repairs made upon it, 
which increased its cost to about $180. The policy of insurance 
contains this provision: ‘The entire policy shall be void if the 
insured has concealed or misrepresented, in writing or other- 
wise, any material fact or circumstance concerning this insur- 
ance or the subject thereof; * * * or in case of any fraud or 
false swearing by the insured touching any matter relating to 
this insurance or the subject thereof, whether before or after a 
loss.” In view of the apparent conflict between the statements 
made by the plaintiff in his proof of loss and before the adjuster, 
and the evidence given upon the trial relating to this piano, de- 
fendant requested the court to give instruction 6a, but the re- 
quest was denied, and there was not any instruction given upon 
the same subject. The requested instruction recites the provi- 
sion of the policy above, and then continues: “This provision 
of the policy is binding upon the insured, and if you believe, from 
the evidence, that S. L. Solem willfully and intentionally swore 
falsely regarding his interest in the property alleged to have 
been destroyed, or that he willfully and intentionally swore 
falsely regarding any item thereof, then the policy became void 
and he cannot recover.” Appellant insists that since it did not 
become aware of this seemingly false statement until the trial 
of the cause, the instruction should have been given, even though 
such false statement was not pleaded as a defense to the plain- 
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tiff’s right to recover under any view of the case; and 2 Ab- 
bott’s Trial Briefs, 1635, is cited to support the contention. The 
author of the text, however, refers only to one case, McFet- 
ridge vs. American Fire Ins. Co., 90 Wis. 138, 62 N. W. 938, 
and the decision of the Wisconsin court does not sustain appel- 
lant’s contention at all; while the well nigh universal rule is, 
that to avail itself of such a defense, the defendant must have 
specially pleaded it. 11 Ency. Pl. & Pr. 422; Greiss vs. State 
Investment & Ins. Co., 98 Cal. 241, 33 Pac. 195. And the rea- 
son for the rule is apparent. The provision of the policy quoted 
above is for the exclusive benefit of the insurance company and 
may be waived by it. 8 Current Law, 430, and cases cited. Be- 
ing for the special benefit of the company, it will be deemed to 
have been waived unless pleaded. And it does not avail the de- 
fendant company to say that its failure to make the proper plea 
arose from the fact that it first discovered that a false statement 
had been made, at the time of the trial; for it was not too late 
then for the defendant to ask leave to amend its answer and 
interpose an appropriate plea, and, having failed to do so, the 
issue was not before the jury, and the offered instruction was 
properly refused. 

The conclusion we have reached as to the character of this 
action of itself disposes of the other assignments of error. The 
cause is remanded to the District Court with directions to 
modify the judgment by reducing the amount thereof to $963.07, 
together with interest at 8 per cent per annum, from July 20, 
1908, sixty days after the date of the return of the appraisers, 
and for costs incurred in the District Court; and, when so modi- 
fied, the judgment will stand affirmed. The respondent will re- 
cover his costs in this court. 

Modified and affirmed. 

Brantly, C. J., and Smith, J., concur. 
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SUPREME COURT OF NEW YORK. 


APPELLATE TERM. 


GORSCH 
vs, 
NIAGARA FIRE INS. CO. or New York. 
SAME 
vs. 


PHENIX INS. CO. or BROOKLYN.* 


FIRE INSURANCE—CHANGE OF INTEREST IN POLICY. 

A fire policy provided that it should be void if insured’s interest was 
other than unconditional and sole ownership, and if there was any 
change other than by death in the interest, title, and possession in 
the subject of insurance, whether by legal process, etc., or insured’s 
voluntary action. When the policy was issued, the premises were 
occupied by another than plaintiff, and thereafter, but before a 
fire, plaintiff agreed to sell such other the premises, the contract 
entitling the vendee to immediate possession and to collect the 
rent, she covenanting to pay taxes and water charges and to repair 
and insure the premises, and also entitling either party, upon thirty 
days’ notice to demand performance after the final determination 
of an action then pending against plaintiff in which a lis pendens 
was filed against the property, if the action was decided for plain- 
tiff, but that, if it was decided against him, he was not bound to per- 
form. The contract further provided that the property should be 
free from incumbrance, but the consideration was to be paid at 
delivery of the deed, and no date was fixed for delivery. Held, that 
the delivery of the contract was a change in plaintiff’s interest in 
the property so as to avoid the policy; that the contract was con- 
ditional upon the determination of the pending action favorably to 
plaintiff, being immaterial, plaintiff having surrendered his sole and 
unconditional ownership so as to work a change of interest. 


[For other cases, see Insurance, Cent. Dig. § 799; Dec. Dig. § 328.] 


FIRE INSURANCE—CHANGE OF INSURED’S INTEREST. 


Where the sole and unconditional ownership of property was not in- 
sured when the policy was issued which provided that it should be 
void if there was a change in the interest or possession, if there 
was such change in interest or possession when the policy was is- 
sued, it was void from its inception. 


[For other cases, see Insurance, Cent. Dig. §§ 794, 705; Dec. Dig. § 328.] 


Appeal from Municipal Court, Borough of Manhattan, Sev- 
enth District. 


Actions by Hugo Gorsch against the Niagara Fire Insurance 
Company of New York and against the Phenix Insurance 
Company of Brooklyn. From an order in each case setting 


*% Decision rendered, June 1,1910. 123 N.Y. Supp. 877. 
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aside a directed verdict for plaintiff and ordering a new trial, 
plaintiff appeals. Affirmed. 


Argued before Giegerich, Dayton, and Lehman, JJ. 


FLYNN & Hess, for Appellant. 
Crisp & RANDALL (W. Benton Crisp, of counsel), for Respon- 


dents. 
LEHMAN, J. 


The plaintiff sues upon a policy of fire insurance in the stand- 
ard form. The policy provides that it shall be void “if the in- 
terest of the insured be other than unconditional and sole own- 
ership * * * or if any change other than by the death of an 
insured, take place in the interest, title or possession of the 
subject of insurance (except change of occupants without in- 
crease of hazard) whether by legal process or judgment or by 
voluntary act of the insured, or otherwise. * * *” It appears 
that at the time when the policy was issued the premises were 
occupied not by the plaintiff. but by Sophia Gorsch; that after 
the policy was issued, but before the property was destroyed by 
fire, the plaintiff and Sophia Gorsch entered into a contract, 
whereby the plaintiff agreed to sell, and Sophia Gorsch agreed 
to purchase, the insured premises. Apparently the considera- 
tion paid at the time that the contract was made was merely 
nominal. The real consideration was to be paid at the delivery 
of the deed. The contract further provides that the conveyance 
shall be free from all incumbrances. No date was set for the 
delivery of the deed, but either party was to have the right 
upon thirty days’ notice to demand performance after the final 
determination of an action then pending against the plaintiff in 
which a lis pendens was filed against this property, provided that 
such final determination was in favor of the plaintiff. The con- 
tract expressly provided that, in case the final determination was 
against the plaintiff, then all obligation on his part to perform 
the agreement should cease and come to an end. Under the 
terms of the contract, the vendee was entitled to immediate pos- 
session of the premises and to collect the rents, issues and profits, 
and the vendee covenanted that she would pay taxes, assess- 
ments and water charges, and to keep the premises in repair and 
insured for the sum of $12,000. 

The defendant claims ‘that the delivery of this contract con- 
stituted a change of interest which avoided the policy. In the 
case of Brighton Beach Racing Ass’n vs. Home Ins. Co., 118 
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App. Div. 728, 99 N. Y. Sfipp. 219, affirmed without opinion 189 
N. Y. 526, 82 N. E. 1124, the court held that a vendee in pos- 
session under a valid contract of sale was the sole and uncondi- 
tional owner, and that the vendor by making the contract and 
putting the vendee in possesion caused a “change of interest” 
within the meaning of the contract of insurance. The plaintiff 
concedes the correctness of this decision, but seeks to distinguish 
it from the case under consideration on the ground that the con- 
tract here was a conditional contract dependent upon a favor- 
able determination of an action, that the determination occurred 
after the fire, and no interest vested in the vendee until that date. 
It seems to me that his contention is unsound. The plaintiff 
agreed to deliver a deed if he could convey a good title. The 
vendee would not have been obliged to accept a title that was 
defective in any event. The plaintiff simply protected himself 
from liability on an obligation which he would never be able to 
perform by providing that, if a suit involving his title was de- 
termined against him, then the contract was at an end. He gave 
possession of the land to the vendee under a valid contract of 
sale. He could not voluntarily avoid performance of the con- 
tract. Whether or not under the circumstances the vendee be- 
came the sole and unconditional owner is immaterial. The 
essential fact is that the vendor gave up his own sole and uncon- 
ditional ownership, and thereby created a change of interest. 

I have not considered the point raised by the plaintiff that the 
contract of sale dated May 15, 1908, was a new contract, or that 
the occupant did not have the same rights under another con- 
tract at the time that the policy was issued. If this point is 
sound then the contract of insurance was void from its inception, 
because the plaintiff was already divested of the sole and uncon- 
ditional ownership. 

In reaching this conclusion, I have not overlooked the appar- 
ent hardship to the plaintiff. With such considerations we can 
have no concern. ‘The parties entered into a legal contract of 
insurance in a form approved by the state authorities, and we 
must enforce that contract according to its terms. 

The order appealed from in each action should be affirmed, 
with costs. All concur. 
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SUPREME COURT OF KANSAS. 


SMITH 
v8. 


REPUBLIC COUNTY MUT. FIRE INS. CO.* 


MUTUAL COMPANIES—ASSESSMENT ON PREMIUM NOTE. 


Under the act relating to the organization and control of mutual fire, 
lightning, and tornado insurance companies (article 5, c. 55, Gen. 
St. 1909), the liability of a member to assessment on his premium 
note extends to the following purposes and no others: First, to 
maintain a reserve fund equal to Io per cent of all the premium 
notes in force (section 4227, Gen. St. 1909); second, to pay losses 
which may accrue and defray expenses (section 4216, Gen. St. 1909). 


[For other cases, see Insurance, Cent. Dig. §§ 417-426; Dec Dig. § 192.] 


MUTUAL INSURANCE COMPANIES—ASSESSMENT ON PRE- 
MIUM NOTES. 

An assessment of premium notes not necessary to maintain the re- 
serve fund at 10 per cent of the premium notes in force and not 
necessary to pay losses or expenses, but levied merely for purposes 
to be developed in the future, is illegal. 


[For other cases, see Insurance, Cent. Dig. §§ 417-426; Dec Dig. § 192.] 


MUTUAL INSURANCE COMPANIES—ASSESSMENT ON PRE- 
MIUM NOTES. 

A company with $4,000,000 at risk held notes to the amount of $85,463. 
It held mortgage loans to the amount of $20,455, $8,546 of which con- 
stituted its reserve fund. It had cash on hand in the sum of $4,011. 
Its liabilities were slightly in excess of $600. Held, an assessment of 
the premium notes under those conditions was illegal. 


[For other cases, see Insurance, Cent. Dig. §§ 417-426; Dec Dig. § 192.] 


MUTUAL INSURANCE COMPANIES—GUARANTEE FUND— 
RIGHT TO INCREASE BY ASSESSMENT OF PREMIUM 
NOTES. 

Chapter 273, Laws 1905 (section 4241, Gen. St. 1909), authorizing mu- 
tual companies having certain qualifications to establish a guarantee 
fund and to increase the same from time to time, does not permit 
the assessment of premium notes directly for such purposes. 


[For other cases, see Insurance, Cent. Dig. §§ 417-426; Dec Dig. § 192.] 


MUTUAL INSURANCE—BINDING EFFECT OF BY-LAWS ON 
ASSIGNEE OF POLICYHOLDER. 

The assignee of a policyholder who signed an application agreeing to 
accept his policy subject to the by-laws of the company, a copy of 
which application was attached to the policy when issued, cannot 
be heard to say that the by-laws are not a part of the contract, al- 
though the copy of the by-laws attached to the policy was not 
signed in accordance with section 4226, Gen. St. 1909. 

[For other cases, see Insurance, Cent. Dig. § 218; Dec. Dig. § 135.) 





* Decision rendered, June 11. 1910. 109 P ac. Re p. “390. sylls abus by ‘the Court. 
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Appeal from District Court, Jewell County; R. M. Pickler, 
Judge. 

Action by G. A. Smith against the Republic County Mutual 
Fire Insurance Company. Judgment for plaintiff, and defend- 
ant appeals. Modified and affirmed. 


HuGH ALEXANDER and §. H. ALuEN, for Appellant. 
R. C. PosTLETHWAITE, for Appellee. 
BurRCH, J. 

The plaintiff is the assignee of a policy issued by the defend- 
ant, a mutual fire, lightning and tornado insurance company or- 
ganized under the laws of this state. Having suffered a loss, the 
plaintiff brought suit on the policy. The defense was that he had 
failed to pay an assessment on the premium note given by his 
assignor, and consequently that he had forfeited his right to 
indemnity. He replied that the assessment was illegal. The stat- 
ute (section 4221, Gen. St. 1909) authorized the company to 
adopt a by-law excluding members from the benefit of their in- 
surance while in default in payment of any assessment legally 
made. The claimed forfeiture was under a by-law framed in 
the language of the statute. The premium note which was as- 
sessed contained the following stipulation: “It is further ex- 
pressly agreed that this note is liable only for the losses and 
expenses incurred by said company.” This provision was in- 
serted to comply with section 4216 of the General Statutes of 
1909, which reads as follows: “In companies organized under 
the provisions of this act, all notes taken by them in considera- 
tion of premiums on their policies shall be assessable and col- 
lectible, in part or in whole, for the purpose of paying any loss 
or losses which may accrue, or defray expenses as provided in 


the charter and by-laws of the company and for no other pur- 


’ 


The trial court found that the assessment was 
not made to pay losses incurred or expenses, but for purposes 


pose whatever.’ 


to be developed in the future, and that such was the fact is not 
disputed. This being true, the assessment violated the statute 
and violated the contract embodied in the premium note. 

It is argued that the directors of the company were authorized 
on business principles to accumulate a surplus of ready funds to 
meet contingencies in the company’s affairs. The Legislature 
covered that subject by section 21, c. 182, Laws 1885 (section 
4227, Gen. St. 1909), which reads as follows: “A reserve fund 
equal to 10 per centum of all the premium notes in force shall be 
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set apart and maintained out of the cash receipts of the com- 
pany. And whenever the cash in the hands of the treasurer of 
any such company, not included in the reserve fund, is insuff- 
cient to pay any loss that may accrue, then such deficiency shall 
be taken from the reserve fund, but such reserve fund shall not 
be reduced below one-half until an assessment shall be made 
upon the premium notes held by the company sufficient to fully 
reimburse the reserve fund. And any such diminution of the 
reserve fund shall be held to be a liability to be provided for by 
assessment on the premium notes. Such part.of the reserve fund 
of the company as is not needed for immediate use of the com- 
pany shall be invested as directed by the directors, in such 
securities as other insurance companies organized in this state 
are by law authorized to make investments in.” Without this 
legislative authority assessments to create a reserve fund would 
be illegal. The theory of an organization of this kind is mutual 
insurance at cost, and not the building up of a financial institu- 
tion with accumulations of capital and income and profits. The 
money remains in the pockets of the members until needed for 
the purpose for which the company exists—the payment of 
losses. It is then called out by assessments, and any deviation 
irom this plan violates the principle upon which the corpora- 
tion is founded. In practice it is found desirable to have always 
on hand a fund with which to meet losses promptly, and so the 
Legislature provided for a limited reserve. In the judgment of 
the Legislature 10 per cent of the amount of the premium notes 
in force was sufficient. This provision must be read, however, 
in connection with the positive prohibition upon assessments for 
any purpose whatever except to pay losses and expenses. When 
so read, the liability of a member to assessment on his premium 
note extends to the following purposes and no others: First, to 
maintain the 10 per centum reserve fund unimpaired; second, 
to pay losses which may accrue and expenses. It is impossible 
to calculate with accuracy the precise sum an assessment will 
produce and the percentage of the assessment may be high 
enough to insure the collection of the needed amount. Ifa sur- 
plus result, it will not be illegal if in making the calculation the 
purpose of the statute was adhered to. Beyond this the mana- 
gers of the company have no discretion. 

When the assessment in question was made the company had 
been in business many years, had over $4,000,000 at risk, and 
held premium notes in force to the amount of $85,463. It held 
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mortgage loans to the amount of $20,455, much more than 
double the statutory reserve. Besides this, it had cash in bank 
and in the treasurer’s hands to the amount of $4,011 and other 
assets of the value of $150. Altogether it had available for the 
payment of losses and expenses approximately the sum of $16,- 
000, almost enough for two 10 per cent assessments, over and 
above the full reserve required by law, its liabilities were but a 
trifle over $600. Consequently the assessment cannot be justified. 
In 1905 the Legislature extended the authority to create a re- 
serve by authorizing mutual companies which have been in busi- 
ness not less than two years, which have at least $1,000,000 at 
risk, and which have premium notes amounting to not less than 
$25,000 to establish guaranty funds. The statute reads as fol- 
lows: “Any such insurance company may create such a guar- 
antee fund by setting apart not more than 50 per cent of the ex- 
cess of its funds over and above the 10 per centum reserve re- 
quired by law and the amount of all current liabilities for losses 
and expenses, and may increase such fund from time to time out 
of its revenue over and above such reserve and liabilities, and 
such fund shall be invested in mortgages on real estate worth 
at least double the amount loaned thereon, or in the bonds of 
any county, school district or incorporated city issued under the 
laws of this state at their market value, or in United States or 
state bonds at their market value. The guarantee fund of mutual 
companies shall be liable for the claim against the company only 
after all other resources have been exhausted.” Laws 1905, c. 
273 (Gen. St. 1909, § 4241). This statute must, of course, be 
construed with those to which it is related. So considered, it 
appears that a guaranty fund may be created from initial cash 
payments, from surplus money resulting from lawful assessments 
to maintain the reserve and to pay losses and expenses, from 
interest on the invested reserve, and perhaps from some other 
sources, all contributing to produce an accumulation of funds 
in the treasury which, at a given time, may not be necessary to 
recruit the reserve or pay losses or expenses. But no authority 
is given to levy a direct guaranty fund assessment. If it had 
been the desire of the defendant company to create a guaranty 
fund, it might have used for the purpose as much as 50 per cent 
of the large excess of funds it possessed above its 10 per centum 
reserve and current liabilities. It had no right to make a special 
assessment for such purpose. But, if the power to do so had 
existed, the finding of fact is conclusive that the assessment in 
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question was not levied to that end. In no event, therefore, can 
the company defend its course under the guaranty fund statute. 

Counsel for the defendant say that the plan of insurance out- 
lined above is narrow, crude, and archaic. If so, the court can- 
not amend it. The Legislature adopted the scheme, and the 
Legislature must liberalize, perfect, and moderninze it. Thus 
far the Legislature has adhered quite steadfastly to the notion 
of pure mutual insurance. For twenty years the statute of 1885 
remained altogether unchanged, and the guaranty fund act of 
1905 departs but little from the original theory. Manifestly the 
court cannot intervene and grant to ambitious insurance mana- 
gers a discretion over the finances of their companies which the 
Legislature persistently withholds. Section 4226 of the Gen- 
eral Statutes of 1909 contains the following provisions: “Every 
policy issued shall have attached thereto a printed copy of the 
note and application, also a printed copy of the by-laws and 
regulations of the company, which shall be signed by the presi- 
dent and secretary of the company and the insured, and shall 
become a part of the contract between the insurer and the in- 
sured.” The copy of the by-laws attached to the policy was 
signed by the president and secretary of the company, but the 
insured neglected to affix his signature. The by-laws contained 
the following provision: “There shall not be more than three 
thousand dollars taken at one risk, and in no case to exceed two- 
thirds of the value of the building insured including the insur- 
ance of other companies. In case of double insurance, this com- 
pany will only pay its ratable proportion of two-thirds of the 
value of the property.” There was concurrent insurance on 
the property when it was destroyed, and such insurance had 
been paid before the present suit was instituted. The trial court 
held that the by-laws did not become a part of the contract be- 
cause they were not signed as the law provides and computed 
the amount of recovery accordingly. The application for insur- 
ance was duly signed, and it contained an agreement to accept 
the policy to be issued subject to the by-laws of the company. 
A copy of the application showing the signature thereto accom- 
panied the policy. Under these circumstances, neither the 
original policyholder nor his assignee could keep the policy and 
avoid the by-laws. The case of Ins. Co. vs. Bank of Blue 
Mound, 48 Kan. 393, 29 Pac. 576, is cited in support of the trial © 
court's action. The opinion rendered in that case is not entirely 
persuasive, but the soundness of the decisions need not be de- 





1328 Insurance Law Journal Vol. 39. [Sept., 1910. 


termined, since it does not appear that a signed application 
agreeing to be bound by the by-laws was taken, and that a copy 
of such an application was attached to the policy. 

Other claims of error are unsubstantial The judgment will 
be modified by computing the indemnity according to the by- 
laws. As modified the judgment is affirmed. The costs are 
divided. All the Justices concurring. 


MADSEN Vs. FARMERS’ & MERCHANTS’ INS. CO. 
(No. 16082.)* 
(Supreme Court of Nebraska.) 


UNFILED CHATTEL MORTGAGE—EFFECT. 

The existence in the hands of the mortgagee of an outstanding unfiled 
chattel mortgage upon a stock of goods, given as security for a 
guaranty of a debt of the mortgagor, is a fact material to the risk 
in a contract of insurance of the goods, even though the instruments 
contains a clause that it ‘shall not be valid until and unless filed’. 


[For other cases, see Insurance, Cent. Dig. § 555; Dec. Dig. § 260.] 


CONDITIONS OF POLICY—CONCEALED INCUMBRANCES— 
“MATERIAL FACT”. 

If such a mortgage exists, and the applicant for insurance, when in- 
quired of whether the property “is mortgaged or otherwise incum- 
bered”, answers in the negative, this is the concealment of a fact 
material to the risk, which, under the conditions of the policy that 
“this entire policy shall be void if the insured has concealed or 
misrepresented, in writing or otherwise. any ‘material fact’ or cir- 
cumstance concerning this insurance or the subject thereof”, and 
“this entire policy shall be void * * * if the subject of insurance 
be personal property and be or become incumbered by a chattel 
mortgage”, avoids the contract. 

[For other cases, see Insurance, Cent. Dig. § 555; Dec. Dig. § 260.] 

[For other definitions, see Words and Phrases, vol. 5, pp. 4406, 4407.] 


*% Decision rendered, June 10,1910. 126 N.W. Rep. 1086. Syllabus by the Court. 
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HODGE VS. FRANKLIN INS. CO. OF PHILADELPHA.* 


(Supreme Court of Minnesota.) 


FRAUDULENT VALUATION OF DESTROYED PROPERTY— 
EVIDENCE. 


The evidence is sufficient to sustain the jury in finding that respondent 
had not fraudulently represented the value of the property insured 
and the amount of the loss sustained. 


[For other cases, see Insurance, Dec. Dig. § 665.] 


FRAUDULENT VALUATION OF DESTROYED PROPERTY. 
There were no errors in the charge submitting these issues to the jury. 


[For other cases, see Insurance, Cent. Dig. §§ 1362-1366; Dec. Dig. § 
553. 


* Decision rendered, July 1, 1910. 126 N.W. Rep. 1098. Syllabus by the Court. 





WATTS VS. PHENIX INS. CO. OF BROOKLYN, N. Y.* 


(Supreme Court of Georgia.) 


CONDITIONS OF POLICY—CHANGE OF OWNERSHIP. 


A fire policy on a storehouse recited that it was made subject to the fol- 
lowing stipulations and conditions, among others: That the en- 
tire policy should be void “if the interest of the insured be other 
than unconditional and sole ownership; or if the subject of insur- 
ance be a building on ground not owned by the insured in fee 
simple; or if any change, other than by death of the insured, take 
place in the interest, title, or possession of the subject of insurance 
(except change of occupants without increase of hazard), whether 
by legal process or judgment, or voluntary act of the insured, or 
otherwise”. When the policy was issued the insured was the sole 
owner, in fee, of both the building and the land upon which it was 
situated. Subsequently, and without the consent of the insurance 
company, he sold and conveyed, in fee, to another, an undivided 
one-half interest in the land upon which the building was situated; 
the deed reciting that the grantor reserved “full title to the store- 
house now on said lot, with the right to remove the same without 
let or hindrance from” the grantee. Such was the status of affairs 
when, during the life of the policy, the building was destroyed by 
fire. Held, that such sale and conveyance constituted such a change 
in the interest of the insured in the building as voided the policy. 


[For other cases, see Insurance, Cent. Dig. §§ 796, 798; Dec. Dig. § 
328.] 


*% Decision rendered, June 30,1910, 68S. E. Rep. 479. Syllabus by the Court, 











1330 Insurance Law Journal Vol. 39. [Sept., 1910. 


ROLFE VS. PATRONS’ ANDROSCOGGIN MUT. FIRE 
INS. CO.* 


(Supreme Judicial Court of Maine.) 


POLICIES—MODIFICATION—RIDERS. 


Under the provisions of Rev. St. c. 49, § 4, to the effect that a fire in- 
surancg company may write, or print in type not smaller than long 
primer, upon separte slips or riders to be attached to the policy, 
provisions adding to or modifying those contained in the standard 
form of policy, more than one such modifying provision may be 
written or printed on the same slip or rider. 


[For other cases, see Insurance, Dec. Dig. § 133.] 


POLICIES—LIMITING LIABILITY—RIDERS. 


When a fire insurance company fills the blank space in the standard 
form of policy, stating the gross amount of indemnity or insur- 
ance to be paid, it may at the same time, under the provisions of 
Rev. St. c. 49, § 4, by a rider attached to the policy, limit the extent 
of its liability, and the limitation in this case, to two-thirds of the 
actual destructible value of the property insured is upheld. 

[For other cases, see Insurance, Dec. Dig. § 133.] 


[Additional Syllabus by Editorial Staff.] 


POLICIES—ADDITIONAL PROVISIONS—“SEPARATE” SLIPS. 

The word “separate”, as used in Rev. St. c. 49, § 4, providing for 
riders to be attached to policies, ‘“‘on separate slips or riders” was 
used to express the idea of something separate from or not physi- 
cally a part of the policy; something originally distinct, apart from 
the policy, to be attached thereto. 

{For other cases, see Insurance, Dec. Dig. § 133.] 

[For other definitions, see Words and Phrases, vol. 7, p. 6412.] 


* Decision rendered, Dec. 27, 1909. 76 Atl. Rep. 879. Syllabus by the Court. 


EARLY Vs. PROVIDENCE-WASHINGTON INS. CO.* 
(Supreme Court of Rhode Island.) 


PROVISION AS TO APPRAISEMENT OF LOSS — CONDITION 
PRECEDENT TO ACTION. 

The provision in a fire insurance policy that, in case of disagreement 
between the insurer and the insured as to the amount of a loss, the 
same shall be determined by appraisers and an umpire, is binding 
upon the parties, and the insured, in bringing an action on the 
policy, must aver in his declaration that an award has been made 
under such provision, or a reasonable excuse for failure to make 
such award. 

[For other cases, see Insurance, Cent. Dig. §§ 1425, 1608; Dec. Dig. §$ 
569, 634.] 


* Decision rendered, July 15,1910. 76 Atl. Rep. 753. 





Fire. | Early vs. Providence-Washington Ins, Co. 1331 


ACTIONS—RIGHT TO IMPEACH AWARD. 


In an action at law to recover for a loss under a fire policy, where 
plaintiff avers that an award has been made in accordance with a 
provision in the policy that, in case of disagreement between the 
insured and the insurer as to the loss, the matter shall be referred 
to appraisers appointed by the parties and an umpire, and plaintiff 
seeks to recover a sum greater than the award, he cannot impeach 
the award because of the alleged misconduct of the appraisers in 
excluding certain items in estimating the loss, and because of their 
incompetency. 


[For other cases, see Insurance, Dec. Dig. § 574.] 


ACTIONS—INVALIDITY OF AWARD. 


Where a fire insurance policy contained a provision that, in case of 
disagreement between the insured and insurer as to the amount of 
loss, the matter shall be referred to appraisers and an umpire, and the 
insured sues for a greater amount than was awarded him, on the 
ground that the appraisers had excluded certain items in estimat- 
ing the loss, and because of the incompetency of the appraisers, 
plaintiff cannot recover where he fails to show a second award or 
that he made a request for a second appraisal. 


{For other cases, see Insurance, Dec. Dig. § 574.] 


PROVISIONS AS TO APPRAISAL. 


A provision in a fire insurance policy that, in the event of a disagree- 
_ ment as to the amount of loss, the same shall be ascertained by 
two appraisers, one to be appointed by each party, and the two so 
chosen to select an umpire, and providing that the appraisers “shall 
then estimate and appraise the loss, * * * and the award in writ- 
ing of any two shall determine the amount of such loss’, contem- 
plates an ascertainment by the appraisers of the whole loss. 


[For other cases, see Insurance, Cent. Dig. § 1425; Dec. Dig. § 569.] 
ACTIONS—DECLARATION. 


In an action on a fire insurance policy, containing a provision that, in 
case of disagreement as to the amount of loss, the same should be 
ascertained by appraisers appointed by the insured and the insurer 
and an umpire to be chosen by the appraisers, and that the written 
award of any two should determine the loss, and that no suit on 
the policy should be sustainable until after full compliance by the 
insured with such requirements, the declaration alleged a loss by 
fire on a date specified to an amount specified, the appointment of 
appraisers and an umpire, and that such appraisers wrongfully de- 
cided that certain property was not covered by the policy, and that 
plaintiff, although he accepted the damages awarded as the amount 
of his loss, was entitled to damages for the property wrongfully 
excluded, that the appraisers selected by defendant and the umpire 
were not competent and disinterested, and that the appraisers and 
umpire exceeded their authority, in that they undertook to decide 
whether defendant was liable at all under such policy, and that 
plaintiff fully complied with all the requirements of said policy. 
Held, that the declaration was defective in not showing that the 
award failed to cover the value of all the insured property and the 
loss thereon, through the fault of defendant, and that defendant 
knew that the umpire and arbitrator appointed by it were not com- 
petent and disinterested, that defendant was responsible for the de- 
cision excluding the value of certain goods, that an appraisal of the 
excluded goods has ever been made, or that plaintiff has ever re- 
quested such an appraisement, or that defendant has waived the 
condition as to appraisement; and a demurrer was properly sus- 
tained thereto. 

[For other cases, see Insurance, Dec. Dig. § 574.] 
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MONTELEONE VS. SEABOARD FIRE & MARINE INS. 
CO.—IN RE SEABOARD FIRE & MARINE 
INS. CO. (No. 18,223.)* 


(Supreme Court of Louisiana.) 


PAYMENT OF LOSSES—STATUTORY PROVISIONS. 

The provisions of Act No. 168 of 1908 are not confined to policies which 
issued subsequently to the passage of that act. 

[For other cases, see Insurance, Dec. Dig. § 534.] 


PROOFS OF LOSS—WAIVER. 


The defendant company, having failed to furnish the plaintiff with blank 
proofs of loss on being notified of the loss as required by section 1 
of the act, must be held to have waived the furnishing by plaintiffs 
of such preliminary proof of loss. The rights and obligations of 
the parties to this litigation are governed and controlled by the 
act in question and by the decision of this court in the matter of 
Wholesale Mercantile Co. vs. Teutonia Ins. Co., 113 La. 1053, 37 


South. 967. 
[For other cases, see Insurance, Cent. Dig. § 1387; Dec. Dig. § 558.] 





* Decision rendered, June 20, 1910. Rehearing denied, June 30, 1910. 52 South. Rep. 1032. 
Syllabus by the Court. 


HAVLIK VS. ST. PAUL FIRE & MARINE INS. CO. 
(No. 16,105.)* 
(Supreme Court of Nebraska.) 


PROOF OF LOSS — WAIVER — ACTION ON POLICY—ADMIS- 
SIBILITY OF EVIDENCE. 


If a fire insurance company refuses to receive proof of loss on the 
ground that the policy was not in force at the time of the destruc- 
tion of the property by fire, it thereby waives proof of loss, and 
cannot defend an action on the policy on the ground of false state- 
ments as to value or title in such rejected proof of loss, and in such 
case evidence that the plaintiff made statements after the policy 
was assigned to him with the consent of the company, by which he 
exaggerated his interest in the property, is incompetent. 


[For other cases, see Insurance, Cent. Dig. §§ 1391, 1392, 1698; Dec. 
Dig. §§ 559, 655.] 


“ae Decision rendered, June 29,1910. 127 N.W. Rep. 248. Syllabus by the Court. 








Fire. | Hirschman vs Fireman’s Fund Ins Co. 1333 


HIRSCHMAN VS. FIREMAN’S FUND INS. CO. OF SAN 
FRANCISCO, CAL.* 
(City Court of New York, Trial Term.) 


PROOF OF LOSS-—-BILLS AND VOUCHERS. 


The standard fire policy does not require bills and vouchers for the pur- 


chase of property in the premises at the time of the fire to be all in 
English. 


[For other cases, see Insurance, Cent. Dig. § 1348; Dec. Dig. § 544.] 
FIRE INSURANCE—PROOFS OF LOSS. 


That - proofs of loss from fire are for $953, while the verdict is for 
only $600, does not establish that the proofs were fraudulently ex- 
aggerated, so as to render the policy void. 


|For other cases, see Insurance, Cent. Dig. § 1724; Dec. Dig. § 665.] 
¥ Decision re ndered, June, 1910. 123 N LY. Supp. 781. 


BRUFF . NORTHWESTERN MUT. FIRE ASS’N.* 
(Supreme Court of Washington.) 


FIRE INSURANCE—INCENDIARISM—EVIDENCE—QUESTION 
FOR JURY. 

Evidence consisting of circumstances in an action on a fire policy held 
sufficient to go to the jury on the issue of the fire having been set 
by insured. 


[For other cases, see Insurance, Dec. Dig. § 668.] 


* Decision rendered, June 21, 1910. 109 Py ac. Rep. 280. 


KUPFERSMITH ET AL. VS. DELAWARE INS. CO. OF 
PHILADELPHIA.* 
(Supreme Court of New Jersey.) 


ASSIGNMENT—RIGHTS OF ASSIGNEES. 

Where a mortgagee is insured against loss by fire by the usual standard 
mortgagee clause annexed to a policy in favor of the owner, the 
indemnity is personal and when he assigns his mortgage, without 
transferring his interest in the contract of insurance, the assignment 
of the mortgage does not transfer an actionable interest sufficient 
to support a suit at law by the assignee to recover damages result- 
ing from the burning of a building on the mortgaged premises. 

[For other cases, see Insurance, Dec. Dig. § 215.] 


* Decision rendered, June 14,1910. 76 Atl. Rep. 329. Syllabus by the Court. 
Vou. XXXIX.—86. 
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WEINBERGER ET AL. VS. AGRICULTURAL INS. CO 
OF WATERTOWN, N. Y. 


(Supreme Court of New Jersey.) 


MORTGAGED PROPERTY—ASSIGNMENT OF MORTGAGE — 
RIGHTS OF ASSIGNEE. 

When a mortgagee, insured against loss by fire under a contract be- 
tween himself and an insurance company, transfers the mortgage, 
his insurable interest is gone, and an attempt to assign all his in- 
terest in the contract, after a building on the mortgaged premises 
has been destroyed by fire, to a subsequent holder of the mortgage, 
does not transfer any interest upon which the transferee can sustain 
an action at law, for the assignor has no interest to assign. 

{For other cases, see Insurance, Cent. Dig. §§ 166, 167; Dec. Dig. § 
121.] 


ASSIGNMENT OF MORTGAGE—RIGHTS OF ASSIGNEE IN 
POLICY. 

The assignment of the mortgage does not transfer the contract of in- 
surance, where the written transfer does not, in terms, undertake to 
assign it, but is limited to the transfer of the mortgage, and the 
assignee of the mortgage has no right of action at law as mort- 
gagee to recover for a fire loss. 

[For other cases, see Insurance, Cent Dig. § 485; Dec. Dig. § 215.] 





*% Decision rendered, June 14,1910. 76 Atl. Rep. 343. Syllabus by the Court. 


REIMOLD Vs. FARMERS’ MUT. FIRE INS. CO.* 
(Supreme Court of Michigan.) 


FORFEITURE OF POLICY—WAIVER. 

After the death of a policyholder in a mutual fire insurance company, a 
son of insured, who had been appointed administrator, filed his final 
account which was allowed, and an order was entered assigning the 
real estate to the widow, and the administrator was discharged, the 
petition for the order stated that the children had all joined with 
the administrator and released all claims to the personal property 
to their mother, and shortly after a quitclaim deed of the real estate 
was made by all the children to their mother. Thereafter a barn 
and contents covered by the policy was destroyed by fire. Assess- 
ments, etc., after the death of insured had been paid by the son or 
some member of the family. With knowledge of the closing of the 
estate and the transfer to the widow, adjusters of the company ne- 
gotiated with the son as to a settlement of the loss and in such 
dealings he incurred expenses and no assessment was returned or 
tendered until after the son brought an action on the policy. Held, 
that the company had waived any forfeiture on the ground of the 
closing of the estate or change of title. 


[For other cases, see Insurance, Cent. Dig. §§ 1041, 1045, 1051; Dec. 
Dig. § 302.] 


* Decision rendered, July 14,1910. 127 N.W. Rep. 17. 








Fire. | Rosen et al. vs. German Alliance Ins. Co. 1335 


ROSEN ET AL. VS. GERMAN ALLIANCE INS. CO.* 
(Supreme Judicial Court of Maine.) 


FIRE POLICIES— CANCELLATION — NOTICE—NECESSITY 
FOR. 


Under a provision entitling a fire insurer after giving written notice to 
insured to cancel the policy as to risks after ten days from such 
notice, the policy can be canceled only at the expiration of ten days 
after such notice, unless notice is waived by insured. 


[For other cases, see Insurance, Cent. Dig. § 501; Dec. Dig. § 229.] 


FIRE POLICIES—CANCELLATION—NOTICE—WAIVER—BUR- 
DEN OF PROOF. 


The burden is on a fire insurer to show waiver by insured of a pro- 
vision requiring ten days’ notice before cancellation of the policy. 
[For other cases, see Insurance, Cent. Dig. § 507; Dec. Dig. § 235.] 


FIRE POLICIES—CANCELLATION—NOTICE—WAIVER—EVI- 
DENCE—SUFFICIENCY. 

Evidence held insufficient to show that insured under a fire policy 
waived notice of cancellation. 


[For other cases, see Insurance, Cent. Dig. § 507; Dec. Dig. § 235.] 


FIRE POLICY—CANCELLATION—NOTICE—SUFFICIENCY. 


Evidence Jield to show that insured under a fire policy was ignorant of 
a provision therein requiring notice of cancellation. 


[For other cases, see Insurance, Cent. Dig. § 507; Dec. Dig. § 235.] 


FIRE POLICY—CANCELLATION—VALIDITY. 


A fire policy is valid though insurer attempted to cancel it in violation 
of a provision requiring ten days’ notice, where insured did not 
know of, and hence did not waive, such provision. 


[For other cases, see Insurance, Cent. Dig. § 501; Dec. Dig. § 229.] 
% Decision rendered, Dec. 13,1909. 76 Atl. Rep. 688. 


SUTHERLAND VS. FEDERAL INS. CO. (No. 14,413.)* 
(Supreme Court of Mississippi.) 


FIRE POLICY — VACANCY PERMIT—AGENT’S AGREEMENT 
TO RENEW. 

Agreement of the agent of an insurance company to renew a vacancy 
permit binds the company, so that, it not having been renewed, and 
loss having occurred during the time for which it was to be re- 
newed, and while the house was still vacant, recovery may be had 
on the policy. 


[For other cases, see Insurance, Cent. Dig. § 1016; Dec. Dig. § 382.] 


* Decision rendered, June 20, 1910. Suggestion of error overruled, July 4, 1910. 52 
South. Rep. 689. 
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AGENTS — TERMINATING AUTHORITY —KNOWLEDGE OF 
INSURED. 

As respects a fire policy issued by agents of an insurance company, they 
remain its agents, with power to bind it as to a vacancy permit, 
notwithstanding revocation of their agency, unknown to insured. 


[For other cases, see Insurance, Cent. Dig. § 104; Dec. Dig. § 79.] 


AGENTS — TERMINATING AUTHORITY —KNOWLEDGE OF 
INSURED—CONSTRUCTIVE NOTICE. 

Insured must have actual knowledge of the revocation of the authority 
of the agents who issued his policy, that their promise to him to 
renew a vacancy permit shall not bind him; constructive notice, 
from the permit delivered by them being signed by another as 
agent, not being enough. 

[For other cases, see Insurance, Cent. Dig. §§ 948, 951, 9590; Dec. Dig. 
§ 375.] 


PHENIX INS. CO. VS. HILLIARD ET AL,* 
(Supreme Court of Florida, Division A.) 


“SOLE AND UNCONDITIONAL OWNERSHIP.” 


The interest of a purchaser of property, which he has unqualifiedly 
agreed to buy, and which the former owner has absolutely con- 
tracted to sell to him upon definite terms, is the “sole and uncon- 
ditional ownership”, within the true meaning of the ordinary clause 
upon that subject in insurance policies, because the vendor may 
compel the vendee to pay for the property and to suffer any loss 
that occurs. 


[For other cases, see Insurance, Cent. Dig. § 602; Dec. Dig. § 282.] 
[For other definitions, see Words and Phrases, vol. 8, pp. 7801, 7802.] 


oe AND UNCONDITIONAL OWNERSHIP—WAGER POLI- 
IES. 


The just and reasonable purpose of insurance policies in requiring the 
insured to have the “unconditional and sole ownership’ of the 
property insured is to give protection to only those upon whom the 
loss insured against would inevitably fall, but for the insurance, and 
to avoid taking risks for those whose lack of interest or whose 
contingent interest in the property insured might tend to encour- 
age carelessness or wrongdoing in the use or preservation of the 
property. Wager policies are not aprpoved and should be avoided. 

[For ne _ see Insurance, Cent. Dig. §§ 165, 602; Dec. Dig. §§ 
119, 282. 


“UNCONDITIONAL AND SOLE OWNERSHIP.” 


To be “unconditional and sole’, the interest or “ownership” of the 
insured must be completely vested, not contingent or conditional, 
nor in common or jointly with others, but of such nature that the 
insured must alone sustain the entire loss if the property is de- 
stroyed, and this is so whether the title is legal or equitable. 


[For other cases, see Insurance, Cent. Dig. § 602; Dec. Dig. § 282.] 








* Decision rendered, May 27,1910. Rehearing denied, June 17, 1910. 52 South. Rep. 799. 


Syllabus by the Court. 
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‘UNCONDITIONAL AND SOLE OWNERSHIP.” 

By fair construction and intendment the “unconditional and sole owner- 
ship” of property for the purposes of insurance is in those upon 
whom the loss*insured against would certainly fall, not as a matter 
of mere contract obligation, but as the result of real bona fide 
rights in the property insured. 


{For other cases, see Insurance, Cent. Dig. § 602; Dec. Dig. § 282.] 


ALTNA INS. CO. VS. HOLMES ET AL,.* 
(Supreme Court of Florida.) 


FIRE INSURANCE—AUTHORITY OF AGENT—WAIVER OF 
PROOFS OF LOSS. 


A local agent of a fire insurance company, who has authority to issue 
policies for the company and to collect premiums therefor, also has 
authority to waive required proofs of loss by repudiating on behalf 
of the company, after a loss, all liability on such policy, either in 
writing, or by parol, or by matter in pais. 


[For ad cases, see Insurance, Cent. Dig. §§ 1374-1377; Dec. Dig. § 
550. 


*% Decision rendered, June 11,1910. 52 South. Rep. 801. Syllabus by the Court. 





STATE EX REL. GUION, ATTY. GEN., VS. PEOPLE’S 
FIRE INS. CO. OF NEW ORLEANS.* 


(Supreme Court of Louisiana.) 


DISSOLUTION OF COMPAN Y—PROCEEDINGS—APPEAL—IN- 
TEREST OF STATE AS APPELLANT. 

Acts 1908, No. 124, provide that, whenever suit is brought by the state 
to forfeit the charter of a corporation, the court shall have jurisdic- 
tion of all the property belonging to it from the date of filing suit 
and that on rendering a decree of forfeiture, the court shall order 
the sequestration of the property and delivery thereof to a liqui- 
dator appointed by the Governor. Held, that where, in a suit by 
the Attorney General for dissolution of an insurance company, the 
court decreed a foreclosure, but directed that the property be de- 
livered to liquidators chosen by the stockholders, pursuant to the 
corporation’s charter, the state had a sufficient interest to entitle 
it to appeal from the judgment, in so far as it denied the state’s 
right to have the property turned over to a liquidator to be ap- 
pointed by the Governor. 


[For other cases, see Insurance, Dec. Dig. § 49.] 





% Decision rendered, April 11, 1910. On the merits, June 6, 1910. 52 South. Rep. 763. 
Syllabus by editorial staff. 
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DISSOLUTION OF COMPANY—SEQUESTRATION OF PROP- 
ERTY—DELIVERY TO LIQUIDATOR. 


Acts 1908, No. 124, provide that, whenever suit is brought by the state 
to forfeit a corporation's charter, the court shall have jurisdiction 
of all the corporation’s property from the date of filing the suit, and 
that pendente lite the court may have the property sequestered, and, 
if the corporation in such case is a going concern, the sheriff shall 
hold and administer as a receiver, and that, on rendering the de- 
cree of forfeiture, the court shall ‘“‘order the sequestration of the 
property and the delivery of it to a liquidator to be appointed by 
the Governor”. Held, that the statute in so far as it requires de- 
livery of the property to a liquidator appointed by the Governor is 
mandatory, and that, on the forfeiture of the charter of an insurance 
company at the suit of the Attorney General, the court erred in 
directing a delivery of the corporation’s property to liquidators 
appointed by the stockholders under a dissolution by vote oj the 
stockholders pursuant to the charter, adopted after the forfeiture 
suit was instituted, 


[For other cases, see Insurance, Dec. Dig. § 49.] 





Acc. London Guar. & Acc. Co. vs. Miss. Cent. R. Co. 1339 


ACCIDENT. 


LONDON GUARANTEE & ACCIDENT CO. VS. MIS- 
SISSIPPI CENT. R. CO. (No. 14,186.)* 


(Supreme Court of Mississippi.) 


WAIVER OF PROVISIONS—PAROL WAIVER. 

A stipulation in an employer’s liability policy that no claim should be 
paid by the insured without the written consent of the insurer 
could be waived by parol. 

[For other cases, see Insurance, Cent. Dig. § 1018; Dec. Dig. § 383.] 


WAIVER OF PROVISIONS—STIPULATION IN POLICY. 

A provision that stipulations in an insurance policy cannot be waived 
by any agent, officer, or other representative of the insurance 
company cannot be sustained to prevent a parol waiver of a stipu- 
lation, as not seeking to prevent the corportion itself, but only its 
agents, from waiving stipulations since the corporation can act 
only through its agents and officers. 


[For other cases, see Insurance, Cent. Dig. $§ 952-955; Dec. Dig. § 376.] 


LIABILITY OF INSURER—ESTOPPEL—ACT OF ATTORNEY. 

An attorney, whom an employer’s liability insurer forbade to make a 
settlement with an employee of a railroad company of a policy for 
more than $500, but whom the railroad company authorized to pay 
$2,500 if necessary, and who made settlement for $2,150, acted for 
the railroad company, and not for the insurer; and hence his acts 
created no estoppel against the insurer as to the amount of its 
liability to the railroad company. 


[For other cases, see Insurance, Cent. Dig. § 1412; Dec. Dig. § 565.] 


EMPLOYER’S LIABILITY INSURANCE—EXTENT OF LIA- 
BIBEE ¥. 

The liabiiity of an insurance company on an employer's liability policy 
is fixed by the terms of the policy, regardless of its instructions to 
an attorney as to what settlement he might make with an employee 
who was injured. 

[For other cases, see Insurance, Dec. Dig. § 512.] 


ACTION ON POLICY—QUESTION FOR JURY. 

Whether the written consent of an employer’s liability insurer to a set- 
tlement by the insured was waived by the insurer was a question for 
the jury. 

[For other cases, see Insurance, Cent. Dig. § 1749; Dec. Dig. § 668.] 


CONSTRUCTION OF POLICY—TIME OF EXPIRATION. 

An employers’ liability insurance company is liable by reason oi loss 
sustained by the insured from injuries incurred after the expiration 
of the policy, where the company had issued a binder validly ex- 
tendihg the policy beyond the time of the occurrence of the injury. 

[For other cases, see Insurance, Cent. Dig. § 377; Dec. Dig. § 177.] 





7 Decision rendered, June 6,1910. Suggestion of error overruled, July 4, 1910. 52 south. 
Rep. 787. , 





NERS CG De RNID TCE RIE TIN oa BERS 


Insurance Law Journal Vol. 39. { Sept., 1910, 


BOTHELL VS. NATIONAL CASUALTY CO.* 


(Supreme Court of Washington.) 


ACCIDENT POLICIES—LIABILITY—CLASSIFIED RISKS. 


Under an application for accident insurance made a part of the policy, 
stating that applicant was a logging contractor, and providing that 
for injury in a more dangerous occupation insurer’s liability should 
be only for such part of the principal as the premium paid would 
purchase at the rate fixed for the greater hazard, insurer is liable 
only for the indemnity provided for a logger where insured died 
of injuries received while working as such. 

[For other cases, see Insurance, Cent. Dig. § 1318; Dec. Dig. § 531.] 

Fullerton, J., dissenting. 





* Decision rendered June 28, 1910. 109 Pac. Re p. 590. 


H. P. HOOD & SONS, INC., VS. MARYLAND 
CASUALTY CO.* 
(Supreme Judicial Court of Massachusetts. Suffolk.) 


INDEMNITY INSURANCE—-CONTRACT—CONSTRUCTION. 


A policy insuring an employer against loss from liability for damages 
for “bodily injuries or death accidentally suffered * * * by any 
employee while on duty”, etc., intends to afford full protection to 
the employer, and any accident causing bodily injury in any way is 
included, and the liability of the employer to an employee engaged 
as hostler for injuries caused by being infected with glanders on 
account of the negligence of the employer is within the policy. 

[For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig § 435.] 


* Decision rendered, ‘June 24, 1910. 92N. E. Rep. “p. 329. 


WASHBURN VS. UNITED STATES CASUALTY CO. 


(Supreme Judicial Court of Maine.) 


ACCIDENT POLICIES—AGENT’S ACTS—INSURER’S LIA- 
BILITy. 

Under Rev. St. c. 49, § 93, providing that a duly appointed insurance 
agent shall be regarded as in the place of insurer as to insurance 
effected by him, a letter written by an agent, acknowledging re- 
ceipt of proof of loss under an accident policy, binds insurer, 
though the agent was forbidden by insurer to make any agreement 
after insured’s death. 

[For other cases, see Insurance, Cent. Dig. § 120; Dec. Dig. § 91.] 


* Decision rendered, Feb. 25,1910. 76 Atl. Rep. 902. 





Acc. ] Washburn vs. United States Casualty Co. 1341 


ACCIDENT POLICIES— RENEWAL—EVIDENCE—SUFFI- 
CIENCY. 

Where an insurance agent had charge of all insured’s business for 
several years, under directions not to let a policy expire unless 
told to do so, and under an arrangement whereby insured paid the 
premiums only on presentation of bills therefor, and whereby the 
agent kept a separate pigeon hole for insured’s policies, there was 
a valid renewal of an accident policy by the agent attathing a re- 
newal receipt to the original policy, charging the renewal premium 
to insured, and crediting the insurer with the amount. 


{For other cases, see Insurance, Cent. Dig. §§ 277, 285, 286; Dec. Dig. 
§ 145.] 


CONTRACT—NATURE AND REQUISITES. 

Insurance contracts are to be tested by the principles applicable to con- 
tracts in general. 

[For other cases, see Insurance, Cent. Dig. § 172; Dec. Dig. § 124.] 
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HEALTH—SURET Y—BURGLARY—MARINE—MISCELLANEOUS. 


MARINE— 
UNITED STATES CIRCUIT COURT OF APPEALS. 


SECOND CIRCUIT. 


TWEEDIE TRADING CO. 


vs. 


WESTERN ASSUR. QO. oF Toronto. | 


SAME 
vs. 


HIGGINS eEr AL. (Nos. 179, 180.)* 


MARINE INSURANCE—CONSTRUCTION OF POLICY. 

Certificates insuring freight, issued under running policies, are not in- 
valid because the policies are upon cargo; but the policies, for the 
purpose of such certificates, must be read with the substitution of 
freight for goods and merchandise. 

[For other cases, see Insurance, Cent. Dig. § 246; Dec. Dig. § 138.] 


MARINE INSURANCE—FREIGHT—INSURABLE INTEREST 

The chartered owner of a steamship, which subchartered it for a voy- 
age for a lump sum, one half to be paid in advance and the other 
half by the bill of lading freight, has an insurable interest in such 
freight. 

[For other cases, see Insurance, Cent. Dig. $§ 154-157; Dec. Dig. § 115.] 


MARINE INSURANCE—F REIGH T—SEAWORTHINESS OF 
VESSEL. 

Under a charter of a vessel to carry a cargo of live stock, the fodder to 
be provided by the charterer, the fodder was an appurtenance oi 
the cargo, and not of the vessel; and the fact that it was not of 
proper kind, by reason of which there was an excessive mortality 
among the animals on the voyage, did not render the ship unsea- 
worthy for the voyage, nor affect the right of the owner to recover 
on policies insuring the freight, including the risk of mortality. 

[For other cases, see Insurance, Cent. Dig. § 1111; Dec. Dig. § 415.] 


MARINE INSURANCE—EXTENT OF LOSS—EXPENDITURES 
UNDER SUE AND LABOR CLAUSE. 

Under the sue and labor clause of marine policies insuring freight on 
a cargo of live stock, where, because of the refusal of the cattle- 
men shipped to work, the ship was compelled to deviate from her 
voyage to procure others, the insurers are liable in the first instance 
for the expenses incurred in such deviation, being subrogated to the 
right of the insured to recover contribution in general average 

[For other cases, see Insurance, Dec. Dig. § 489.] 


*%* Decision rendered, April 18,1910. 179 Fed. Rep. 103. 
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Appeals from the District Court of the United States for the 
Southern District of New York. 

Suits in admiralty by the Tweedie Trading Company against 
the Western Assurance Company of Toronto and against A. 
Foster Higgins and others. Decrees for libelant (168 Fed. 692), 
and respondents appeal. Affirmed. 


Before Lacombe, Coxe, and Ward, C. JJ. 


WING, PuTNAM & BURLINGHAM (Charles C. Burlingham and 
L,. Everett, of counsel), for Appellants. 
RALPH J. M. BuLLowA (F. M. Brown, of counsel), for Appelice. 


WARD, C. J. 

July 8, 1904, the libelant, described as the time chartered 
owner of the steamer Nordkyn, subchartered her carrying ca- 
pacity to James Graham for a cargo of live stock and general 
merchandise from New Orleans to Cape Town, South Africa. 
The charter to the libelant is not in evidence; but we shall as- 
sume, from the description of the libelant in the subcharter as 
time chartered owner, that it was owner pro hac vice. The 
libelant claims to recover the bill of lading freight per head on 
animals which died during the voyage, amounting to some $3,- 
(00, and also expenses incurred under the sue and labor clause, 
amounting to some $2,000. 

The material articles of the charter party are as follows :— 

“4. Also that the total amount of freight payable by the 
parties of the second part is to be a lump sum of £4,250 Br. Stg. 
in full of all primage, port charges, dues, pilotage, etc., at both 
ports of loading and discharging. One half of this total amount 
of freight say £2,125 Br. Stg. to be prepaid by the parties of the 
second part at New Orleans, on signing of Bills of Lading by 
the master. The remaining one-half, say £2,125 Br. Stg. to be 
paid on delivery of the live stock, etc., at Cape Town, S. A. 
Bills of lading to give ship lien on live stock., etc, for the balance 
of freight due this balance to be insured at charterer’s expense 
for ships benefit against all risk including mortality. Insurance 
certificate to be turned over to the Tweedie Trading Co. as soon 
as received by James Graham and James Graham to notify the 
Tweedie Trading Co. before sailing of where insurance effected 
and conditions.” 

“7, Also that the Captain shall sign bills of lading as and 
when presented without reference or prejudice to this charter 
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party, and difference in freight to be settled at port of loading 
before sailing, if in charterers favor, by captain’s draft payable 
five days aiter arrival at Cape Town, if in steamers favor, in cash 
at New Orleans less the insurance.” 

“9, Also that charterers to supply live stock fittings, furnish 
cattlemen, feed and fodder for the live stock at their own ex- 
pense and to load and discharge the ship free of charge. 

“10. Also that the ship is to pay for victualing the cattlemen, 
furnishing them with ordinary cattlemen’s food and returning 
them to a United States port via port or ports.” 

Upon shipment of the cargo at New Orleans, Graham, prepaid 
one-half of the freight, £2,125, and the master signed bills of 
lading calling for freight payable at a fixed rate on each animal 
delivered at Cape Town, aggregating £2,125.6.10. Freight on 
each animal dying during the voyage would, of course, be lost. 
To cover this contingency, Graham took out certificates of in- 
surance under running policies of the defendants, the Western 
Assurance Company of Toronto and the United States Lloyds, 
for the precise amount of the bill of lading freight on each head 
of live stock, against, among other risks, the risk of mortality ; 
every animal being a separate subject of insurance. 

Two of the running policies under which the certificates were 
issued were upon cargo, but we think this discrepancy presents 
no real difficuty. The subject of insurance under the certificates 
being freight, the running policies must be read with the substi- 
tution of freight for goods and merchandise. Many of counsel’s 
contentions, arising from the use of printed forms not consistent 
with the real agreements of the charter, may be disposed of in 
a similar manner. The certificates, though payable to the order 
of Graham, provide that they are to be treated “as if the prop- 
erty was covered by a special policy direct to the holder of this 
certificate,” 

The libelant sues as the holder, and we have no doubt that 
the arrangement between it and Graham was that it was to be 
paid the balance of the charter hire by the bill of lading freight 
per head on animals delivered, and to be protected against loss 
of freight resulting from death of animals by the insurance 
which Graham took out. The libelant’s insurable interest is per- 
fectly clear, and that is all it need prove. 

Even admitting the foregoing, the respondents still contend 


that the libelant cannot recover because the extraordinary mor- 
tality was due (and we shall assume this to be so) to the ship- 
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per’s failure to supply enough bran or oats along with the nat- 
ural or prairie grass hay to make the fodder digestible by the 
live stock, and that this amounted to unseaworthiness of the 
vessel. Assuming the mortality to have been caused as stated, 
the conclusion depends upon whether the fodder is to be re- 
garded as an appurtenance of the vessel or of the cargo. If of 
the vessel, the libelant cannot recover because of the implied war- 
ranty by all interests insured on the voyage of the seaworthiness 
of the vessel. Sleigh vs. Tyser, L. R. [1900] 2 Q. B. D. 333. 
But there is no such implied warranty of the fitness of the 
cargo. As the libelant had nothing whatever to do with the 
fodder, we do not think its insurance on freight is affected by 
the character of the fodder, even if of an improper kind, or, as 
alleged in this case, of insufficient variety. Consequently the 
libelant is entitled to recover for the bill of lading freight lost 
on the live stock which was not delivered. 

This brings us to the claim under the sue and labor clause. 
Some of the cattlemen supplied by the shipper having refused to 
work on account of the fare furnished them, the master deviated 
to Barbadoes to discharge these men and secure others in their 
place. We cannot say he was not justified in doing so. This 
cost the libelant :— 


7 days 18 hours, at £750 per calendar month, equal.... $924 71 
Coal consumed during that time 

Extra victualing of cattlemen 

Laurie & Co. bill 


Total (Int. from Sept. 1, 1904) 


These expenses were incurred solely to prevent the mortality 
of the live stock, and incidentally the loss of the freight which 
was insured. It was a direct loss, recoverable under the policies 
from the underwriters in the first instance. The Pomeranian, 
Prob. Div. [1895] 349. Evidently the deviation was even more 
for the benefit of the owners and insurers of the cattle, but upon 
payment the underwriters on freight would have been subro- 
gated to the right of the insured to recover contribution in gen- 
eral average (The St. Paul [D. C.] 100 Fed. 304), and this could 
have been adjusted between the two interests of freight and 
cargo only. 

As the underwriters upon the cattle were the same as the un- 
derwriters on the freight, no inconvenience arises from the 
circumstance that the master did not take steps to secure aver- 
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age bonds and to have a general average adjustment made at 
the port of destination. 


The District Judge found that the shippers had exercised un- 
usual care to: provide fodder, proper in kind and variety, and 
held that the underwriters would be liable, even if it had proved 
not to be so. Although we have not deemed it necessary to go 


into the subject, we agree with his conclusion in respect to both 
fact and law. 


Decree affirmed, with interest and costs. 


SOUTHERN COTTON OIL CO. Vs. MERCHANTS’ & 
MINERS’ TRANSP., CO.* 
(United States District Court, S. D., New York.) 


MARINE INSURANCE—INSURANCE BY CARRIER—CON- 
STRUCTION OF CONTRACT. 

A shipowner carried five annual policies of insurance aggregating $40,- 
000 covering its loss through liability to cargo owners, each having 
a rider providing that “the amount hereby insured is to contribute 
pro rata with the whole amount of insurance on the merchandise 
at risk”. The carrier contracted in a bill of lading issued to a 
shipper to insure the cargo. covered thereby in terms which meas- 
ured its liability by that of its own insurers. It also held an open 
policy, which by its terms covered only so much of any loss as was 
over $40,000. The shipper also held a policy on the property 
shipped, which contained provisions that it should be “null and void 
to the extent of any amount paid by or recoverable from any car- 
rier and/or bailee’’, and that “this insurance shall not inure to the 
benefit of any lighterman or carrier whatsoever”. Held that, as 
applying to the contract of the carrier with the shipper made by the 
bill of lading, the ‘‘whole amount of insurance on the merchandise 
at risk’, within the meaning of the riders, and which was to be 
taken into contribution, did not include its open policy, which by 
its terms did not attach to the same risk as the annual policies, nor 


the shipper’s policy, which ws clearly limited not to come into any 
contribution with the carrier. 


[For other cases, see Insurance, Cent. Dig. §§ 1244, 1245; D 
479.] 


* Decision rendered, April 19,1910. 179 Fed. Rep. 133. 
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SUPREME COURT OF ERRORS OF CONNECTICUT. 


BUFFALO FORGE CO. ) 


ve. 


MUTUAL SECURITY ont 


STRIKE INSURANCE—APPLICATION — WARRANTIES—CON- 
STRUCTION. 

An application for policy of insurance against loss by strikes contained 
the question, “Are you a union shop, and, if so, how many and 
what unions do you recognize?” and the answer was, “Only so far 
as the National Foundrymen’s Association and National Metal 
Trades Association’. These latter associations were not unions of 
workmen, but organizations of manufacturers created for the pur- 
pose, among others, of dealing with trades unions. In answer to 
another question requiring plaintiff, if a nonunion shop, to state 
the different lines of craftsmen employed and the number, plaintiff 
stated that it was nonunion in certain departments and gave the 
number of employees, and, in reply to a further question as to what 
national and local organizations it was a member of, gave the two 
first named associations and their local branches. Held, that plain- 
tiff represented only that it was a union shop and recognized unions 
only through its membership in the two associations referred to, 
and not that it was no more a union shop than such associations. 


[For other cases, see Insurance, Cent. Dig. § 564; Dec. Dig. § 264.] 


APPLICATION—ANSWERS—OBJECTIONS—WAIVER. 

The issuance of a policy on an application containing ambiguous, in- 
definite, or imperfect answers to questions waives any objections to 
the answers on the ground of defects therein. 

[For other cases, see Insurance, Cent. Dig. § 1028; Dec. Dig. § 389.] 


STRIKE INSURANCE—WARRANTIES—BREACH—WAIVER. 

Where defendant insurer with knowledge that the conditions in a war- 
ranty in an application for strike insurance had not in fact con- 
tinued throughout the entire period after the application, and, be- 
fore delivery of the policy, accepted and retained the premium 
knowing fully the situation, it waived plaintifi’s failure to notify it 
of the changed situation. 


|For other cases, see Insurance, Cent. Dig. § 1041; Dec. Dig. § 392.] 


STRIKE INSURANCE — POLICY—CONSTRUCTION—INDEM- 
NITY. 

A policy of strike insurance provided for an indemnity not exceeding 
$50,000 against all direct damage from suspension of operations at 
plaintiff's factory caused by strike, and that, if a strike entirely sus- 
pended the production of goods, defendant insurer should be liable 
for loss of net profits and for fixed charges, to an amount not ex- 
ceeding $166 2-3 per day for each working day of such entire sus- 
pension, and that, in case a strike prevented the making of a full 
daily average production of goods, defendant should be liable for 
that proportion of the net profits and fixed charges which the pro- 
duction so prevented from being made “bears to the average daily 





"% Decision rendered, July 12,1910. 76 Atl. Rep. 995. 
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product”, not exceeding the amount insured. It further provided 
that the average daily product should be determined from the 
amount of goods last produced during a period of twelve months’ 
full work previous to the strike, and that losses should be com 
puted from the day of the strike to such time as plaintiff should be 
able to produce the former daily average, etc. Held, that in case 
of partial suspension of operation the net profits of the preceding 
year furnished the basis of estimate, as in case of entire suspension, 
and that defendant was liable for such proportion of the net profits 
and fixed charges as the production prevented bore to the average 
daily production. 


[For other cases, see Insurance, Dec. Dig. § 495.] 


STRIKE INSURANCE—POLICY—CONSTRUCTION — “FIXED 
CHARGES”. 

The term “fixed charges” in such policy meant those expenses neces- 
sarily incurred in maintaining the organization in such state of 
efficiency as would enable it to resume normal production without 
substantial delay after the strike was ended, or as it might be broken 
by a gradual return of employees, and was not limited to interest, 
taxes, rent, maintenance, employees under contract, and such as 
could not be stopped without detriment to the property, exclusive 
of salaries, office force, or wages of mechanics. 


[For other cases, see Insurance, Dec. Dig. § 495.] 


Appeal from Superior Court, New Haven County; Edwin B. 
Gager, Judge. 

Action by the Buffalo Forge Company against the Mutual 
Security Company. Judgment for plaintiff. and defendant ap- 


peals. No error. 


T. F. Carmopy, for Appellant. 
JouN K. BEACH and MOSES SHIRE, for Appellee. 


ROBINSON, J. 

Some of the reasons of appeal in this case relate to alleged 
breaches of warranties in the “schedule of warranties by the 
assured”, set out in the policy, and some relate to claimed con- 
cealments and misrepresentations of alleged material facts and 
circumstances; and some errors are claimed in the construction 
placed upon those portions of the policy of insurance which re- 
late to the amount recoverable, and to the mode in which such 
amount should be calculated. 

First, we desire to say that the application for a correction 
of the finding, and the criticisms based thereon, have been ex- 
amined, and we find no occasion for any alteration of the char- 
acter asked for. 

Taking the other matters in their order, we will first consider 
those reasons of appeal having relation to the claimed breaches 
of warranties and concealments and misrepresentations of ma- 
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terial facts. The nature and novelty of this kind of insurance, 
and the numerous and interesting questions raised, seem to ren- 
der it necessary to go somewhat into detail to define properly 
the attitude which this court has taken with reference to them. 

It appears from the record that the plaintiff on or before the 
Ist day of April, 1906, was a New York corporation and en- 
gaged in the manufacture of forges, blowers, engines, etc., at 
its factory located in Buffalo, N. Y. It also appears that the 
defendant on and before May 1, 1906, was a Connecticut cor- 
poration organized under the law of this state with power to 
make contracts of insurance to protect, indemnify, and guar- 
antee persons, firms, or corporate bodies engaged in the busi- 
ness of manufacturing against any loss or damage resulting di- 
rectly or indirectly from any interference with or interruption 
or suspension of business, or the use and operation of any manu- 
facturing establishment in whole or in part by reason of a strike 
of the employees. It further appears that on April 9, 1906, the 
defendant’s agent called upon the plaintiff in Buffalo and soli- 
cited the insurance in question, and that the application for the 
policy in suit, containing the “schedule of warranties”, was ex- 
ecuted April 9, 1906. The policy itself was executed by the de- 
fendant, and on May 1, 1906, mailed to the plaintiff, and received 
by the plaintiff at Buffalo on May 2, 1906. The plaintiff was a 
member of the Buffalo Foundrymen’s Association, a local asso- 
ciation affiliated with the National Foundrymen’s Association, 
and was also a member of the so called “National Metal Trades 
Association”. The Buffalo Foundrymen’s Association and 
the . National Foundrymen’s Association just referred to, 
recognized, dealt, and negotiated with the Moulders’ 
Union, and other unions through their officers; and the plaintiff 
was prior to, and during the entire year of, 1906, a member of 
all of said associations, and recognized unions through said as- 
sociations, but did not recognize or deal with unions in any 
other way and did not operate any department of its factory as 
a union shop any farther than as above stated, and the plaintiff 
was a union shop only to the extent indicated by membership in 
said associations. These are some of the material facts found 
by the trial court as bearing upon particular interrogatories and 
answers contained in cerain paragraphs of the “schedule of war- 
ranties” which the defendant now claims were not truthfully an- 
swered by the plaintiff. The defendant claims that questions 7 


and 8 are of this class, and further that the language employed 
VoL. XXXIX.—87. 
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by the plaintiff in answering the eighth question was not cor- 
rectly construed by the Superior Court. 

The finding of the court definitely settles any question of the 
untruthfulness in the answer to the seventh paragraph. This 
seventh paragraph was as follows: “State any existing dispute 
with or demand made by emplovees in the last sixty days” The 
answer was, “None”. The trial judge finds that the plaintiff told 
the exact truth as to this matter. 

The eighth question and answer are as follows: “(8) Are 
you a union shop, and, if so, how many and what unions do you 
recognize? Ans. Only so far as the National Foundrymen’s 
Association and National Metal Trades Association.” The trial 
judge construed this answer to mean that the plaintiff was a 
union shop and recognized union shops only to the extent that 
. the National Foundrymen’s Association or the Metal Trades As- 
sociation did so. The defendants criticise this construction as 
erroneous. We are unable to see how the court could with rea- 
son or prepriety have adopted any other construction. That 
offered by the defendants was clearly not a solution of the mat- 
ter, especially when we read in this connection the ninth and the 
tenth answers in this schedule of warranties, and consider the 


character of the organizations therein referred to. These ques- 
tions and answers read as follows: “(9) If you are a nonunion 


shop, state the different lines of craftsmen employed and the 
approximate number of each?) Ans. Are nonunion in forge and 
blower department; sheet iron department; pattern depart- 
ment. Number employees about 75, 50 and 20 each, respectively. 
(10) State what national and local organizations you are a mem- 
ber of ? Ans. National Foundrymen’s Association, National 
Metal Trades Association, and local branch of both associa- 
tions.” The construction of the eighth answer which the de- 
fendants claim should have been adopted by the trial judge is 
“that the plaintiff's shop was not any more of a union shop than 
the National Foundrymen’s Association and the National Metal 
Trades Association, and that the plaintiff recognized as unions 
only the National Foundrymen’s Association and the National 
Metal Trades Association.” The weakness of this claim is 
manifest, when we consider that the organizations thus referred 
to were not “unions” of workmen, but organizations of manu- 
facturers created for the purpose, among others, of deal- 
ing with trades unions; and it is quite apparent from 


the tenth question and answer that the defendant  insur- 
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ance company so understood the fact, and could not 
reasonably have attached any other meaning to the an- 
swer of the eighth warranty than that adopted by the 
court below, to wit, that the plaintiff was a union shop, and 
recognized unions only through its membership in the two na- 
tional associations referred to in the answer. But if the answer 
were ambiguous, indefinite, or lacking in clearness of expres- 
sion, the defendant company certainly waived any objection on 
that score, by issuing its policy on the application containing 
such defects. “The issuance of a policy on an application con- 
taining ambiguous, indefinite, or imperfect answers to questions 
propounded therein will waive any objections to the answers on 
the ground of defects therein.” Cooley, vol. 3, p. 2634. 

The defendant further claims that the answer in the seventh 
paragraph of the “schedule of warranties” is in effect a con- 
tinuing warranty from the date of the application, April 6, 1906, 
to the delivery of the policy, May 2, 1906, and that even if this 
answer were true when made, if the plaintiff knew of the im- 
pending strike trouble on April 21 or 22, 1906, it then became 
the plaintiff's duty immediately to inform the defendant of the 
change of situation, and that its failure to do so vitiated the 
policy. 

It is hardly worth while to consider the validity of this claim 
as thus stated, in view of facts established on the trial and ap- 
pearing in the finding of the trial judge. The court has found 
that the policy of insurance in question was mailed to the plain- 
tiff on the first day of May, and received by the plaintiff at Buf- 
falo on the 2d day of May, shortly after the moulders in the 
employ of the plaintiff had on that same morning gone out on a 
strike; and the court further finds that on the same day, May 
2d, the plaintiff mailed its-check for $500 to the defendant, as 
the premium on this policy of insurance, and accompanied this 
check with a letter acknowledging the receipt of the policy, and 
containing a statement that the moulders had just gone out that 
morning on a strike, and that the Moulders’ Union had notified 
the Buffalo Foundrymen’s Association some time ago that they 
would demand a nine hour day, and the same rate of pay as 
stated in their present demand; and the letter contained the fur- 
ther statement that during the conference of the last few days 
the employees had withdrawn their nine hour demand, and, 
although they were in conference all day with the foundrymen, 
they came to no agreement, and, after an adjournment at 10 
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o’clock, they met and decided to place this agreement before the 
foundrymen this morning (May 2d) and insist upon its being 
signed before returning to work; that the foundrymen had 
practically agreed to their wage rate but objected to signing any 
agreement. The writer further says these matters are very un- 
certain but expresses his private opinion that it will only be a 
day or two before the men return to work. It appears that the 
defendant received the check for $500, inclosed in this letter, 
and accepted and cashed it with full knowledge of the contents 
of this letter, and knowing that the moulders in the plaintiff's 
employ had gone out on a strike on the morning of May 2, 1906, 
and that the controversy out of which this strike grew had been 
in existence for some time prior to May 2, 1906. The court 
finds that with such knowledge as this the defendant accepted 
this premium of $500 and retained it. 

These facts make it quite immaterial whether the warranty 
contained in the answer to the seventh paragraph of this sched- 
ule of warranties is or is not a continuing warranty, for, which- 
ever it be, the defendant elected to accept the premium and take 
the chances of an early settlement of the strike trouble. Instead 
of assuming at once the position that the warranty was a con- 
tinuing one, returning the premium, and canceling the policy, 
on discovering that the conditions stated in the warranty had 
not in fact continued throughout the entire period after the ap- 
plication for and before the delivery of the policy, the defendant 
accepts and retains that premium with full knowledge of this 
situation. This must be treated as a waiver. Cooley, vol. 3, 
p. 2683. A waiver is implied from this conduct of the defendant, 
one in which the elements of an estoppel appear. It is a waiver, 
but it is one the effectiveness of which comes through the appli- 
cation of the principles underlying estoppels. Bernhard vs. 
Rochester German Ins. Co., 79 Conn. 888, 65 Atl. 184. The de- 
fendants are, under the circumstances, estopped to claim that 
this policy is void upon the ground thus suggested by them. 
Common honesty forbids their claiming a forfeiture of this policy 
under these circumstances. 

But the defendants insist that the fifteenth agreement of the 
policy prevents giving any effect to this waiver, and further that 
the plaintiff should have pleaded this estoppel to entitle them to 
any claim under it. This latter was not necessary. Bernhard 
vs. Rochester German Ins. Co., supra. And as to the influence 
of the fifteenth agreement of the policy to prevent any effective 
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operation of the waiver as such, it must be said that assuming 
this claim was raised in the court below, as to which we are in 
doubt, it is based upon a wrong interpretation of that fifteenth 
agreement, and a complete disregard of the character and scope 
of this waiver and the estoppel principles underlying it. 

Again, the defendant company claims errors in the construc- 
tion of those parts of the policy which relate to the amount re- 
coverable, and to the mode in which such amount should be cal- 
culated. This necessitates an examination of the entire contract 
with some degree of care, and the questions arising, as to the 
several parts above indicated, will be best considered together. 
The amount of indemnity to the plaintiff stipulated in the agree- 
ment is “an amount not exceeding $50,000”, and this indemnity 
is “against all direct damage from suspension of operations at 
their factory plant situate at Buffalo, N. Y., caused by a strike 
of their employees and hereinafter called a strike”. This is in- 
surance against “all direct damage from suspension of opera- 
tions” caused by a strike. Looking a litttle further at the con- 
tract, we find that the liability of the defendant company is stated 
as follows: “If a strike occurs during the continuance of this 
policy, so as to entirely suspend the production of goods, this 
company shall be liable for loss of net profits and for fixed 
charges, to an amount not exceeding $166 2-3 per day for such 
working day of such entire suspension; and in case a strike 
prevents the making of a full daily average production of goods, 
this company shall be liable for that proportion of the net profits 
and fixed charges which the production so prevented from being 
made bears to the average daily product, not exceeding in any 
case the amount insured. The average daily product shall be 
determined from the amount of goods last produced during a 
period of twelve months full work previous to the strike, and 
losses shall be computed from the day of the occurrence of any 
strike to such time as the assured is able to produce the former 
daily average, and shall not be limited by the day of expiration 
named in this policy.” 

Now, it appears in this case that the suspension of production 
was partial only, and the contract makes provision for liability 
on the part of the insurance company for only a proportion of 
the net profits and fixed charges, something less than in the 
case of an entire suspension of production of goods. Now, look- 
ing at the contract, how do we find that proportion is to be 
measured and determined, and how are profits to be ascer- 
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tained? What profits are to be taken? What is the criterion, 
what the standard by which to ascertain, whether the insured 
party has lost profits by the partial suspension of production? 
It seems to us that the standard is plainly fixed by the contract, 
and that the net profits of the preceding year furnish the basis 
of estimate, and is the same as in the case of entire suspension 
of production. In the latter it is the whole of such loss up to the 
amount insured. In the case of partial suspension, it is the en- 
tire loss thus suffered up to the amount insured, but what that 
loss is must be ascertained through the medium of this propor- 
tional statement and calculation. 

In case of a partial suspension of production, the insurance 
company is to be liable for such proportion of the net profits and 
fixed charges as the production so prevented bears to the aver- 
age daily production, not exceeding the amount insured. The 
contract assumes that there is a just and equitable relation be- 
tween the two, and this relation they attempt to utilize in de- 
termining and adjusting the loss of the assured. They under- 
take to indemnify a party from loss occasioned by a suspension 
of his business, which from the very nature of the undertaking, 
must be attended with and hampered by more or less uncer- 
tainty. However, this is the kind of contract which they wished 
to enter into and which they did in fact enter into. And appar- 
ently appreciating the difficulties and desiring to present an in- 
surance proposition ‘as free as possible from uncertainty and 
difficulty in adjustment of loss, they arrange that in case of a 
partial suspension of production the insurance company shall be 
liable for such proportion of.the net profits and fixed charges, 
as the production so prevented bears to the average daily pro- 
duction, not exceeding, of course, $50,000. The difference be- 
tween the entire and the partial suspension being only a differ- 
ence in amount, but computed from and by the same standard. 
This is, we think, quite plainly provided for in the contract, and 
this we think is the interpretation which the trial judge placed 
upon the language of the contract. 

The defendant’s contention is that this part of the contract 
should be interpreted precisely as if it read “this company shall 
be liable for that proportion of the loss of net profits and fixed 
charges”, etc., etc. If it were interpreted in that way, the com- 
pany would be liable for only a part of the entire loss caused by 
the partial suspension of production—something quite foreign 
both to the terms and good faith of the contract. The terms 
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of this contract negative any claim of liability for the actual loss 
of net profits or any proportion of such actual loss in case of a 
partial suspension of production; there were evidently insuper- 
able objections to any such assumption of liability as that be- 
cause of the character of controversy likely to arise in each 
case, whether the partial suspension of production related to 
the most profitable or to the least profitable part of the business 
of the insured. The mode of calculating the loss actually 
adopted in the contract in case of partial suspension of produc- 
tion avoids such controversy by assuming that the net profits 
are equally distributed over the entire production. And while 
this may be a fiction, it is a fiction which the insurance company 
evidentivy adopted, when it entered into this contract; and 
adopted it as an ingenious method of avoiding disputes as to 
the net profits of the particular portion of the business which 
was suspended. 

Error is also claimed by the defendant as to certain items al- 
lowed by the court under the head of “fixed charges”. What 
were fixed charges was a question of fact for the trial court to 
determine from all the evidence. The court has determined 


what they were and has found the amount of these. The de- 
fendant insists that the court is in error as to some of these 
items. So far as this is a clear question of fact, the finding of 
the trial court concludes the defendant. What the defendant 
claims is that the construction which the trial judge put upon 
this term “fixed charges” was too liberal; that it should have 


been construed to include only “such charges as would continue 
if the plaintiff were compelled to shut down, such as interest, 
taxes, rent, maintenance, employees under contract, and such as 
could not be stopped without detriment to the property”, and 
should include nothing for salaries, office force or wages of 
mechanics. 

Looking at the kind of indemnity attempted in this policy, it 
is quite apparent that the fixed charges intended therein were 
such expenses as must necessarily be incurred, not only to pro- 
tect and conserve the property of the plant, but also the pro- 
ducing power and capacity of the portion of the plant in which 
production has been suspended by the strike. The defendant’s 
theory is that the assured should shut down pro tanto and not 
keep the part suspended by the strike in a condition of pre- 
paredness. This contention of the defendant is not in harmony 
with the spirit or the letter of the contract. This contract puts 
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upon the assured the burden of maintaining this plant during 
the continuance of the strike in such condition that the assured 
shall be able to resume their former production without unneces- 
sary delay, after the end of the strike, whether it be ended gradu- 
ally or abruptly. 

It is provided in the contract that, if the assured in the judg- 
ment of two-thirds of the directors of the insurance company is 
needlessly prolonging a strike, the company may demand of the 
assured that it be settled within one month, and if this is not 
done the company may, at its discretion, cancel the policy, on 
five days’ notice. To shut down in whole or in part the works 
affected by the strike, and to disband the organization of the 
manufacturing and selling departments proportionately to the 
loss of production caused by the strike, “would needlessly pro- 
long” the strike period and delay the resumption of ordinary 
production And the correctness of this view is emphasized by 
the fact that by the terms of the contract the loss shall be com- 
puted from the date of the strike to such time “‘as the assured is 
able to produce the former daily average and shall not be limited 
by the date of the expiration named in the policy”. The trial 
judge held that by “fixed charges” were meant those expenses 
necessarily incurred in maintaing the organization in such a 
state of efficiency as would enable it to resume normal produc- 
tion without substantial delay after the strike was ended, or as 
the strike might be broken by a gradual return of employees. 
We see no error in this. 

The next claim of error is the mode of calculating the liability 
of the defendant company adopted by the court. We have ex- 
amined with much care the method so adopted, and find nothing 
worthy of criticism. It is an intelligent, logical mode, clear and 
just to both assured and assurer, and it is not only entirely in 
harmony with the terms of the contract, but a proper and just 
interpretation ofthat part of it which relates to the mode of cal- 
culating such liability. The defendant’s objection to it is that 
the plaintiff's production for the previous twelve months, and 
its average daily production for the same period, are stated in 
dollars and cents, as measured by its sales, instead of by “its 
production”. We think there is no merit in this objection, since 
the court has found that the average sales per day for the vear 
in question represent with substantial accuracy the average daily 
product of the plaintiff measured in dollars and cents. And we 
repeat that in considering and determining these matters it must 
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be continually borne in mind what the nature of this contract is. 
It is an undertaking to indemnify the plaintiff against all direct 
damage from suspension of operations, at their factory, caused 
by a strike. On the face of it, absolute accuracy is not aimed at, 
and evidently not contemplated or supposed by either party to 
be attainable. 

It is a novel contract; but its novelty and the difficulties which 
the defendants themselves have introduced into it cannot fairly 
or justly be urged as reasons why the indemnity should not be 
paid by them, if calculated fairly and with approximate accuracy, 
which indeed is the only kind of accuracy apparently contem- 
plated ,by all parties to the contract. 

There is no error. The other Judges concurred. 


SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION, SECOND DEPARTMENT. 


WHITE Et AL. ) 


vs. 


MARYLAND CASUALTY CO.* \ 


INDEMNITY INSURANCE—ASSIGNMENTS OF POLICY. 
A policy of employer’s liability insurance cannot be assigned without 
the insurers consent. 


[For other cases, see Insurance, Cent. Dig. § 475; Dec. Dig. § 207.] 


INDEMNITY INSURANCE—ACTIONS—PARTIES—PLAINTIFFS 


Since an indemnity insurance contract is personal and cannot be as- 
signed without the insurer’s consent, a corporation which was not 
organized for more than a year after the expiration of the indem- 
nity insurance policy issued to its predecessor firm covering per- 
sonal injuries occuring in its yards, and which acquired no rights in 
the policy, was not a proper party plaintiff against the insurer to 
recover an amount paid in settlement of an action against it for per- 
sonal injuries in its yards, though such corporation aided in defend- 
ing the personal injury action and advanced some of the money 
paid in the settlement at the request of the insured firm, and even 
if the corporation was organized for the express purpose of taking 
over the business of the indemnified firm so that the complaint 
was demurrable for misjoinder of parties plaintiff. 


[For si cases, see Insurance, Cent. Dig. §§ 1557, 1561; Dec. Dig. § 
624. 


* Decision rendered, June 17, 1910. 123 N.Y. Supp. 840. 





1358 Insurance Law Journal Vol. 39. [Sept., 1910. 


INDEMNITY INSURANCE—LIMITATION OF ACTION — PRO- 
VISIONS OF POLICY — WAIVER OF PROCEEDINGS—RE- 
FUSAL TO DEFEND. 

The indemnity insurance policy upon which plaintiff sued to recover 
money paid in settlement of an action against plaintiff for personal 
injuries received in its yards against which the policy was issued, 
provided that no action should lie thereon for loss unless brought 
by insured himself to reimburse himself for loss actually sustained 
and paid in satisfaction of a judgment after trial of the issues and 
within sixty days from the date of the judgment, and also limiting 
the time for such action to be brought to that in which the injured 
party might begin an action against insured for damages, or, if an 


action was pending against insured at the end of such time, within 
sixty days after entry and satisfaction of judgment therein. Held, 
that the insurance company could not be compelled to defend an 
action against insured, unless the latter were legally liable to the 
plaintiff therein, so that its refusal to defend an action against in- 
sured by one injured in its yards upon the grounds that any damages 
recovered in the action should be first paid by insured did not waive 
the provision requiring a judgment to have been recovered against 
insured and paid within sixty days of its entry, and limiting the time 
within which the action should be commenced against defendant. 


[For other cases, see Insurance, Cent. Dig. § 1551; Dec. Dig. § 623.] 


Appeal from Special Term, Kings County. 

Action by Richard S$. White and others against the Maryland 
Casualty Company. From an interlocutory judgment overrul- 
ing a demurrer to the amended complaint, defendant appealed. 
Reversed and demurrers sustained. 

See, also, 122 N. Y. Supp. 1150. 

The amended complaint alleges: That on the 13th day of 
April, 1905, the defendant issued a policy of insurance, by. which 
it undertook and agreed to indemnify John C. Orr & Co., a co- 
partnership composed of the plaintiffs Richard S. White, Henry 
S. Orr, and one John C, Orr, now deceased, for the term of one 
vear, commencing on April 24, 1903, against loss for damages 
on account of bodily injuries accidentally suffered within the life 
of the policy by any person or persons not employed by said 
copartnership occurring within the lumber yard occupied by it, 
not to exceed $5,000, for an accident resulting in injuries to one 
person, and, further, to defend at its own cost any suit or pro- 
ceeding brought against the assured to enforce a claim for such 
damages, or settle the same if it should decide to pay said sum 
of $5.000. That on or about March 31, 1904, one Paul Williams 
(not an employee of the assured) accidentally suffered some 
bodily injuries within said lumber vard by being struck by a piece 
of timber, and by timber he was handling falling upon him. 
That on June &th following he commenced an action against the 
firm of John C. Orr & Co., John C. Orr, Richard S$. White, and 





Misc. ] White et al. vs. Maryland Casualty Co. 1359 


others. “That the ground of said action was the said accident 
and the same was brought to recover the sum of $40,000 as 
damages claimed therefor, under a claim of loss under common 
law or statutory liability of said defendants.” That John C. Orr 
died on December 16, 1906, and thereafter Henry S. Orr was 
made a party defendant, the action discontinued as to all parties 
except said Richard S. White and Henry S$. Orr, and continued 
against them as the sole surviving partners of said copartnership. 
That on July 5, 1905, the plaintiff the John C. Orr Company 
took over the business of the said John C. Orr & Co. and be- 
came the successor in business of said firm. Then follow these 
allegations :— J 

“(8) That thereupon the defendant herein, the Maryland 
Casualty Company, being notified of the pendency of said suit 
and action against the said John C. Orr & Co., disclaimed and 
denied all liability under said policy of insurance and repudiated 
the same, and declined and refused to fulfill its said agreement 
of insurance, and notified the said John C. Orr & Co. to that 
effect, and declined to defend said suit except upon condition 
that the damages recovered therein should be paid by the in- 
sured, the said John C. Orr & Co. That thereafter said action 
proceeded and was defended by said John C. Orr & Co. and by 
the plaintiff the John C. Orr Company, who on and after July 
5, 1905, undertook the defense of said action under an agree- 
ment with its predecessor the said firm of John C. Orr & Co., 
made in that behalf, and the said cause of said Williams against 
the plaintiffs, White and Orr, came on to be heard in the Su- 
preme Court, Kings County, and was three times tried before a 
court and jury. That on the first and second of said trials the 
questions of fact in the case were left by the trial judge to the 
jury, and the jury disagreed. That on the third trial the com- 
plaint was dismissed, and from the judgment of dismissal the 
defendant appealed to the Appellate Division of the Supreme 
Court. That such appeal being pending and on or about the 
29th day of December, 1908, the plaintiffs herein compromised 
said action and settled the same for the sum of $1,500, which 
they paid to the said Williams, or his attorneys, in full settle- 
ment thereof, and on behalf of and for the account of the 
said firm of John C. Orr & Co. and for its relief and exoneration 
to that extent and as part of its liabilities, under said agreement 
between them. 


“(9) That said sum of $1,500 was a reasonable sum to pay for 
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the compromise and settlement of said action, and the said set- 
tlement and compromise was a prudent one to make under the 
circumstances. * * * 

(11) That the assured firm of John C. Orr & Co. and the said 
the John C. Orr Company at all times complied with all the con- 
ditions of said contract on the part of the assured to be per- 
formed, except as the same were waived by the acts and decla- 
rations of defendant in disclaiming and denying its liability under 
said policy of insurance, and in declining and refusing to fulfill 
its agreement of insurance, and to defend said suit and in repudi- 
ating said agreement as aforesaid.” 

Then follow allegations of the amount expended in said action 
by the plaintiffs, a demand for repayment thereof and its re- 
fusal by the defendant, and a demand for judgment for $3,792.42, 
of which $1,500 represents the amount paid in compromise of 
the action, and $2,292.42 the expenses incurred and paid in said 
action. 

The insurance policy is not set out in the pleading, nor is a 
copy attached thereto. The third and seventh of its provisions 
only are alleged as follows :— 


(5) That among the provisions of said policy of insurance 


were the following, numbered 3 and 7, which are stated therein 
as conditions to be observed by the insured, and which were 
waived by defendant as hereinafter set forth, namely: ‘(3) The 
assured shall not settle any claim except at his own cost, nor 
incur any expense, nor interfere in any negotiations for settle- 
ment or in any legal proceeding, without the consent of the com- 
pany previously given in writing.’ ‘(7) No action shall lie 
against the company as respects any loss under this policy unless 
it shall be brought by the assured himself to reimburse him for 
loss actually sustained and paid by him in satisfaction of a judg- 
ment within sixty days from the date of such judgment, and 
after trial of the issues. No such action shall lie unless brought 
within the period within which a claimant might sue the assured 
for damages, unless at the expiration of such period there is 
such an action pending against the assured, in which case an ac- 
tion may be brought against the company by the assured within 
sixty days after final judgment has been rendered and satisfied 
as above. The company does not prejudice by this clause any 
defenses to such action which it may be entitled to make under 
this policy.’ ” 

The waiver referred to as “hereinafter set forth” is the denial 
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of liability and refusal to defend alleged in the eighth subdivision 
hereinbefore quoted. 


Argued before Jenks, Burr, Thomas, Rich, and Carr, JJ. 


JAMES J. MAHONEY, for Appellant. 
ALFRED B. CRUIKSHANK, for Respondents. 


R1icH, J. 

I do not see how under the allegations of the amended com- 
plaint the plaintiff the John C. Orr Company can be held to be a 
proper party to this action. That company was not in existence 
when the policy of insurance was issued, nor for more than a 
year after it expired. There is no allegation in the complaint 
that any rights or interest in the policy or in the claim of the 
members of the copartnership thereunder was ever acquired by 
the John C. Orr Company, and it has been held that a policy of 
indemnity cannot be assigned without the consent of the insurer. 
Lett vs Guardian Fire Ins. Co., 125 N. Y. 82, 25 N.,E. 1088; 
Cremo Light Co. vs. Parker, 118 App. Div. 845, 103 N. Y. Supp. 
710. If the John C. Orr Company did aid in the defense of the 
Williams action, and advanced some of the money paid in set- 
tlement thereof under an agreement with or at the request of 
the assured, a cause of action might have been created thereby 
against the surviving members of said copartnership, but not 
against the defendant whose contract of insurance was a per- 
sonal one, and limited to the firm.of John C. Orr & Co. Its 
benefits did not extend to their successor, although organized 
for the express purpose of taking over all the assets and busi- 
ness of the former (Cremo Light Co. vs. Parker, supra), or to 
their creditors. The complaint contains no allegation of a cause 
of action against the defendant in behalf of the John C. Orr 
Company, and there is consequently a misjoinder of parties 
plaintiff, because there has been injected into the action as a 
party plaintiff one who is not entitled to sue, and the com- 
plaint is demurrable. Code Civ. Proc. § 488; Havana City Rail- 
way Co. vs. Ceballos, 49 App. Div. 263, 63 N. Y. Supp. 417. The 
cases of Winne vs. Niagara Fire Ins. Co., 91 N. Y. 185, and 
Lewis vs. Guardian Fire & Life Assur. Co., 181 N. Y. 392, 74 
N. E. 224, 106 Am. St. Rep. 557, cited by the respondent as 
sustaining the contention that the John C. Orr Company is an 
“equitable assignee”, and therefore a proper party plaintiff, do 
not sustain the contention and are not in point. In both of those 
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cases, the rule declared applied only to a mortgagee of the in- 
sured property to whom by the terms of the policy the loss, if 
any, was payable to the extent of his interest under his mort- 
gage. While the conclusion I have reached requires a reversal 
of the interlocutory judgment, I think it may be advisable that 
we consider the question as to whether the complaint 
contains facts sufficient to constitute a cause of action. 
The facts averred rest largely upon the conclusions of 
the pleader. While the policy contained at least seven 
provisions, separately numbered, but two are set forth. 
The conclusions of counsel as to the legal effect of dif- 
ferent provisions of a written instrument ought not to be substi- 
tuted in a pleading for the instrument itself. The only two pro- 
visions of the policy set forth .prohibit the assured settling 
any claim except at their own cost, and from incurring any ex- 
pense without the consent of the defendant previously given in 
writing, and provide that no action shall lie for any loss under 
the policy unless brought by the assured himself to re- 
imburse himself for loss actually sustained and paid by 
him in satisfaction of a judgment after the trial of the 
issues and within sixty days from the date of such judg- 
ment, with a further clause limiting the time within 
which* the action may be brought to the period within 
which the party injured might commence an action against the 
assured for damages, or, if at the expiration of such period an 
action was pending against the assured, then within sixty days 
after the entering and satisfaction of such judgment. Con- 
cededly the plaintiff did not comply with these conditions. 
Williams was injured March 31, 1904. The statute barred his 
cause of action against the assured on March 31, 1907. An ac- 
tion was pending at that time, which was compromised and set- 
tled on December 29, 1908. This action was not commenced 
until July 6, 1909, and some months after it was barred by the 
contract limitation and whatever payment was made in the com- 
promise was not paid after judgment. It is sought to avoid this 
by an alleged waiver based upon the defendant’s denial of lia- 
bility and refusal to defend the pending action. The “acts and 


declarations” of the defendant in disclaiming and denying its 
liability are not alleged. The allegation is but the conclusion of 
the pleader with the single exception that it is alleged that the 
defendant declined to defend said action. I do not think that 
such a denial of liabiliy constituted a waiver. The declaration 
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or refusal to defend was not absolute, but based upon the con- 
dition that damages recovered in the action should be paid by 
the assured. This was the defendant’s legal right under the 
provisions contaihed in the seventh subdivision of the policy, 
that before any liability attached to the defendant a judgment 
must not only have been recovered against the assured, but must 
have been actually paid by them within sixty days from its entry. 
The provision of the policy as to defending actions was clearly 
for the benefit of the defendant, who could not be compelled to 
defend an action in which the assured were not legally liable to 
the plaintiff therein. Nowhere in the complaint is there an al- 
legation of the legal liability of the assured to Williams, and, 
under such circumstances, they could not settle without the de- 
fendant’s consent, and try the question of their liability to Wil- 
liams in an action against the defendant. Its liability rests upon 
a judgment in the action rendered against the assured after 
trial of the issues. This provision became operative when the 
question of liability arose. Denial of such liability by the de- 
fendant did not waive the conditions, but rather called them 
into operation. Denial of liability is not of itself a waiver of any 
of the provisions of the policy, and could not have the effect of 
converting an indemnity against loss into an agreement to pay 
any sum that the assured saw fit to pay before judgment. The 
defendant did not undertake to indemnify the John C. Orr 
Company, and limited its liability under the agreement with 
John C. Orr & Co. to the payments made by them in satisfac- 
tion of a judgment after trial of the issues. Even if this were 
otherwise, a denial of liability and a refusal to defend would not 
be a waiver of the provision limiting the time within which this 
action should be commenced against the defendant. Allen vs. 
Dutchess Co. Mut. Ins. Co., 95 App. Div. 86, 88 N. Y. Supp. 530. 
The respondents’ contention that “a party indemnified may hold 
his indemnitor for money paid for a prudent settlement” ignores 
the fact that a legal liability on the part of the person indemni- 
fied must exist, and the amount paid must be reasonable. A 
party so paying assumes the risk of being able to prove the facts 
upon which his liability depends, as well as the reasonableness 
of the amount which he pays. Dunn vs. Uvalde Asphalt Pav- 
ing Co., 175 N. Y. 214, 218, 67 N. E. 4389. This being the rule, 
it is necessary that facts tending to show such conditions be 
pleaded. 

The complaint does not allege facts sufficient to constitute a 
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cause of action, and the ‘interlocutory judgment must be re- 
versed and the demurrer sustained, with costs. All concur. 


/ 
BIGUS VS. PACIFIC-COAST CASUALTY CoO,* 
(Kansas City Court of Appeals. Missouri.) 


BURGLARY INSURANCE—GROUNDS FOR RECOVERY. 


A policy of insurance on an automobile, insuring against ‘direct loss by 
burglary, theft, or larceny’, does not cover a taking by a former 
owner under a claim of ownership. 


[For other cases, see Insurance, Dec. Dig. § 425.] 
*% Decision rendered, June 28,1910. 129 S.W. Rep. 982. 





ATTORNEY GENERAL VS. SUPREME COUNCIL A. L. 
H.—IN RE CARTER ET AL.* 
(Supreme Judicial Court of Massachusetts. Suffolk.) 


FRATERNAL INSURANCE—TRUST FUNDS—ENFORCEMENT 
OF JUDGMENT. 

Under Rev. Laws, c. 119, §§ 7, 8, authorizing a fraternal beneficial corpo- 
ration to hold an emergency fund, no part of which shall be used 
except for the payment of death or disability benefits the emergency 
fund is a trust fund limited to the payment of benefits, and where 
a judgment for a death benefit and for attorney’s fees and statutory 
penalty is recovered, only so much of the judgment as represents 
the death benefit is payable out of the emergency fund. 

[For other cases, see Insurance, Cent. Dig. § 2014; Dec. Dig. § 831.] 


DISSOLUTION OF BENEFICIAL ASSOCIATION—CLAIMS—IN- 
TEREST. 

A beneficiary in a certificate issued by a fraternal beneficiary corpora- 
tion, who obtains a judgment thereon prior to the appointment of 
a receiver in proceedings to wind up the affairs of the corporation, 
is not entitled to interest after the date of the receivership, for the 
delay is a necessary incident of winding up the affairs of the cor- 
poration, though the income earned by the fund of the corporation 
in the interim will inure to the benefit of the two classes of cred- 
itors, of which the beneficiaries named in certificates maturing before 
the date of the receivership have priority in the distribution of the 
fund. 

[For other cases, see Insurance, Cent. Dig. § 1847; Dec. Dig. § 710.] 


% Decision rendered, May 19,1910. 92 .N. E. Rep. 134. 








Tapia vs. Baggett. 


TAPIA VS. BAGGETT.* 
(Supreme Court of Alabama.) 


ACCEPTANCE OF POLICY—PAYMENT OF PREMIUM. 


Where insured received a life policy, and retained it three or four 
months, without objection and without making any effort to reject 
it, he-is liable on his note for the initial premium. 


[For other cases, see Insurance, Dec. Dig. § 187.] 





* Decision rendered, June 2,1910. 52 South. Rep. 834. 


GRAND LODGE A. O. U. W. OF CONN. VS. GRAND 
LODGE A. O. U. W. OF MASS.* 


(Supreme Court of Errors of Connecticut.) 


FRATERNAL INSURANCE—DIVISION OF GRAND LODGE. 


The Supreme Court will not inquire into the regularity of the procedure 
of members of a grand lodge of a fraternal insurance order in sepa- 
rating from it and organizing as an independent grand lodge in 
accordance with the laws of the order, when the act of separation 
has since been approved by the supreme master at a stated meeting 
and recognized by the original grand lodge, as the latter in such 
case cannot assert the separation was not an established fact. 


[For other cases, see Insurance, Cent. Dig. § 1838; Dec. Dig. § 697.] 


FRATERNAL INSURANCE—DIVISION OF GRAND LODGE. 

Though the action of the supreme authority of a fraternal insurance 
order in setting off from its jurisdiction as an independent grand 
lodge members of an existing grand lodge was invited by them 
through the action of their subordinate lodge, it was still the act of 
the order, and not of such members, who did not thereby separate 
themselves from the order so as to lose all interest in its accumulated 
funds and property. 


[For other cases, see Insurance, Cent. Dig. § 1838; Dec. Dig. § 697.] 


FRATERNAL INSURANCE—STATUS OF GRAND LODGE. 


The acknowledged position of a grand lodge in a fraternal insurance 
order being that of a part of its machinery, any attempt to assert 
for it independence of action as to funds of the order which it col- 
lected for payment of death claims for which it alone was responsi- 
ble must fail. 


[For other cases, see Insurance, Cent. Dig. § 1838; Dec. Dig. § 697.] 


FRATERNAL INSURANCE—MEMBERSHIP AS A CONTROL- 
LING FACTOR. 

In a fraternal insurance order in which there is no insurance and no 
benefits without membership, membership is the controlling factor, 
which is subject to regulation and control of the order which 
stands for the total membership in its organized capacity. 

[For other cases, see Insurance, Cent. Dig. § 1834, 1835; Dec. Dig. § 
604.] 

* Decision rendered, April Term, 1910. 76 Atl. Rep. 533. 

VoL. XXXIX.—88. 
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FRATERNAL INSURANC E—OFFICE OF LOCAL GRAND 
LODGE—CONTROL OF BENEFIT SERVICE. 


In supervising the benefit service as provided by the law of the mem- 
bership, a local grand lodge of a fraternal insurance order acts as 
an instrumentality of the order with assigned duties, and the fact 
that by consent of the membership, speaking through prescribed 
channels, no responsibility is attached to any other part of the 
orgainzation, or the organization as a whole, for its acts or omis- 
sions as to the matters committed to it does not negative the rela- 
tion, nor does the fact that in collecting and disbursing its moneys 
it was subject to the laws of its state. 


[For other cases, see Insurance, Cent. Dig. § 1838; Dec. Dig. § 697.] 


FRATERNAL INSURANCE — DIVISION OF GRAND LODGE — 
ACTION FOR ACCOUNTING—CONTRACT AS BASIS 
THEREOF. 

The contract on which rested an action by one subordinate grand lodge 
against another for an accounting as to the sum in defendant’s bene- 
ficiary fund paid by members in plaintiff's jurisdiction before it 
separated from defendant was created by membership in the order, 
and plaintiff's action thereon was that of an agency of the order. 


[For other cases, see Insurance, Cent. Dig. § 1838; Dec. Dig. § 697.] 


FRATERNAL INSURANCE—DIVISION OF GRAND LODGE— 
ADJUSTMENT OF FINANCES. 

The Connecticut local grand lodge of a fraternal insurance order be- 
came a separate beneficiary jurisdiction on October 31, 1901. Be- 
fore that the members were included in the jurisdiction of the Mas- 
sachusetts grand lodge. In adjusting the financial difficulties pre- 
sented by the separation, resolutions as to the beneficiary fund were 
adopted by which the grand lodge of Connecticut was to be re- 
sponsible to the grand lodge of Massachusetts for all calls made 
necessary by deaths on or before October 31, 1901, and all death 
claims arising in the jurisdiction of the Connecticut lodge before 
that date were to be paid by the Massachusetts lodge, and all aris- 
ing therein after that date were to be paid by the Connecticut 
lodge, which was not to be entitled to any portion of the surplus 
remaining in the Massachusetts lodge’s beneficiary fund after pay- 
ment of such claims. The officers of the supreme lodge in pre- 
paring the resolutions, and the Connecticut lodge in adopting them, 
understood and believed the surplus in the beneficiary fund as used 
therein meant any remaining from the last assessment call neces- 
sary to pay death claims arising prior to the date of separation, and 
that any surplus created by a call not necessary to satisfy such claim 
was not within its meaning, and the Massachusetts lodge, when it 
approved the resolutions, knew this fact, and employed the lan- 
guage in which they were couched in that sense and with that in- 
tended meaning. Held, that they did not deprive the Connecticut 
lodge of right to an accounting for the amount paid by Connecticut 
members pursuant to a call issued October 1, 1901, the proceeds of 
which were not required to pay claims resulting from deaths prior 
to November 1, 1901, and it was entitled thereto. 


[For other cases, see Insurance, Cent. Dig. § 1838; Dec. Dig. § 697.] 


FRATERNAL INSURANCE—DIVISION OF GRAND LODGE— 
ADJUSTMENT OF FINANCES. 

Lawful separation of members of a local grand lodge of a fraternal 
insurance order otherwise than by the act of the outgoing members 
being admitted, the latter’s right to an accounting for their proper 
share of assets left behind them follows whether the lodge they 
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left was -regarded as an independent or a subordinate subdivision 
of the order. 


[For other cases, see Insurance, Cent. Dig. § 1838; Dec. Dig. § 6097.] 


FRATERNAL INSURANCE—DIVISION OF GRAND LODGE— 
ADJUSTMENT OF FINANCES. 


Members of a local grand lodge of a fraternal insurance order with- 
drawing to form a separate lodge by having participated in prior 
settlements with other withdrawing members who accepted one- 
half of funds and property derived from their contribution to a per 
capita tax and the interest on theit deposit did not bind themselves 
to accept the same settlement, and are not deprived of their right 
to an accounting for their full share ascertained in accordance with 
the amount of their contribution to the fund in which all members 
are presumed to be equally interested. 


[For other cases, see Insurance, Cent. Dig. § 1838; Dec. Dig. § 697.] 


FRATERNAL INSURANCE—DIVISION OF GRAND LODGE— 
ADJUSTMENT OF FINANCES. 

Where a local grand lodge of a fraternal insurance order divides and 
the two divisions in adjusting rights agree on the value of certain 
property, it will be presumed in a suit by one against the other for 
an accounting that they considered all the pertinent factors of the 
situation in reaching that agreement, and a fact affecting their de- 
termination will not be reconsidered by the court. 


[For other cases, see Insurance, Cent. Dig. § 1838; Dec. Dig. § 607.] 


ore — 


ATTORNEY GENERAL VS. SUPREME COUNCIL A. L. 
Hi—IN RE DREYFUS.—IN RE JOHNSON.* 


(Supreme Judicial Court of Massachusetts. Suffolk.) 


FRATERNAL INSURANCE—CONTRACT. 


A certificate of membership, issued to a member by a fraternal benefici- 
ary corporation conducting business on the lodge system, within 
Rev. Laws, c. 119, providing for the organization of fraternal bene- 
ficiary corporations, is a contract between the corporation and the 
member, though a member must, in the first instance, apply for 
membership to a local lodge, and must be acted on favorably before 
it can be presented to the corporation, which determines whether 
the member shall or shall not be admitted. 


[For other cases, see Insurance, Cent. Dig. § 1848; Dec. Dig. § 711.] 


FRATERNAL INSURANCE LODGE SYSTEM—NOTICE TO LO- 
CAL OFFICERS OR LODGE—EFFECT. 

A notice given by a member of a fraternal beneficiary corporation con- 
ducting business on the lodge system, within Rev. Laws, c. 119, to 
the collector of the local lodge of which he is a member, or to the 
lodge, of his protest against an attempted reduction of his certifi- 
cate, pursuant to a by-law of the corporation reducing all certificates, 
is not notice to the corporation, and the member does not thereby 
preserve his rights acquired by the original certificate. 

[For other cases, see Insurance, Dec. Dig. § 695.] 





*% Decision rendered, May 24,1910. 92 N. E. Rep. 145. 
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FRATERNAL INSURANCE LODGE SYSTEM—NOTICE TO LOo- 
CAL OFFICERS OR LODGE—EFFECT. 

Where a member of a fraternal beneficiary corporation did not pay as- 
sessments on the original amount of the certificate after the corpo- 
ration had, by a by-law, attempted to reduce all certificates, merely 
because the local officers of the lodge would not accept them, the 
member did not preserve his rights against the corportion by pro- 
testing against the reduction made by the by-law. 

|For other cases, see Insurance, Dec. Dig. § 695.] 
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LIFE. 


SUPREME COURT OF GEORGIA. 


HATCHER et at. 
US. 


EQUITABLE LIFE ASSUR. SOCIETY.* 


FORFEITURE—NONPAYMENT OF PREMIUMS—PAID UP POL- 
FCY. 


Where a life insurance policy, issued in the year 1884, stipulated 
that the insurance should become forfeited upon failure to pay 
an annual premium when due, but also provided that after three pay- 
ments had been made the insured might, within six months after 
default, surrender the policy and receive a paid-up policy for an 
amount to be fixed according to data provided for in the policy, and 
where the insured defaulted in the payment of the annual premium 
due in the year 1893, and did not surrender or offer to surrender the 
policy according to the terms of the provision referred to above, the 
beneficiaries would not be entitled to recover upon the policy after the 
death of the insured, which took place in 1907, although, as appears 
from the allegations in the petition, at the time of the lapse of the 
policy it had been lost or stolen, no effort having been made, in the 
long interval between the date of the lapse of the policy and the death 
of the insured, to have another policy issued to the insured, or a 
copy of the policy established which he might surrender up for can- 
cellation in accordance with the provisions relative to surrender and 
cancellation. 


[For other cases, see Insurance, Cent. Dig. §§ 194, 936-939; Dec. Dig. § 
368. ] 


Error from Superior Court, Fulton County; W. D. Ellis, 
Judge. 

Action by Mrs. Hammie F. Hatcher and others against the 
Equitable Life Assurance Society. A demurrer to the petition 
was sustained, and plaintiffs bring error. Affirmed. 

Mrs. Hammie F. Hatcher, the suriving wife of Marshall J. 
Hatcher deceased, and M. Felton Hatcher and Mrs. M. F. H. 
Clarke, who are his only surviving children, brought suit as indi- 
viduals and as the executors of his will against the Equitable Life 
Assurance Society to recover upon a policy of insurance issued 
by the defendant upon the life of the deceased, in which the 
plaintiffs were named as beneficiaries. They alleged that the in- 
sured had paid each annual premium due from the time the 
policy was issued up to November 15th, 1893, but that he failed 
to pay the annual premium due on the last-named date. The 
policy, a copy of which was attached to the petition, contained in 
addition to the forfeiture clause stated in the head note, the fol- 
lowing: “And, further, that if premiums upon this policy, for not 
*% Decision rendered, June 23,1910. 688. E. Rep. 581. Syllabus by the Court. 
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less than three complete years of assurance, shall have been duly 
received by said society, and this policy should thereafter become 
void in consequence of default in payment of a subsequent pre- 
mium, said society will issue, in lieu of such policy, a new paid-up 
policy, without participation in profits, in favor of said benefi- 
ciaries as aforesaid, his executors, administrators, or assigns, 
for the entire amount which the full reserve on this policy, ac- 
cording to the present legal standard of the state of New 
York, will then purchase as a_ single premium, calculated by 
the regular table for single-premium policies now published 
and in use by the society; provided, however, that this policy 
shall be surrendered duly receipted within six months of the date 
of default in payment of premium as mentioned above.” The ap- 
plication for the insurance, which by the terms of the policy was 
made a part thereof, contained the following question and an- 
swer: “If a tontine savings fund policy be not selected, is it 
agreed, in consideration of the agreements contained in the pol- 
icy hereby applied for, that any allowance for the reserve value 
which may be due or made in the case of the lapse of policy pro- 
posed shall be applied to the purchase of paid-up assurance, 
payable at the same time as the original policy, and not 
to the purchase of temporary assurance; and all right or claim to 
any other surender value than that provided in the policy shall 
be specifically waived and relinquished, whether required by the 
statute of any state or not? Yes.” 

The assured died in April, 1907, The plaintiffs alleged that in 
December, 1907, the defendant company having denied liability 
under the policy on account of its having lapsed, they wrote the 
company, claiming that they were entitled to the paid-up policy 
called for by the contract above described, and demanding blanks 
for the proof of death; that the original policy was lost or stolen 
at the time of the default in the payment of premium in 1893, 
without any fault of the decedent, who used due diligence to find 
it, but failed; and that the policy, or any interest therein, had 
never been assigned to any person. The plaintiffs sued to recov- 
er the amount of paid-up insurance which the full reserve on 
the policy at the time of its lapse would purchase as a single pre- 
mium, calculated by the regular table for single-premium policies, 
which was alleged to be a stated sum, and prayed that the defend- 
ant be required to issue said paid-up policy for the amount 
iamed, and that plaintiffs have judgement thereon, The court 
sustained a general demurrer to the petition, and the plaintiffs 
excepted, 


ReEvuBEN R. ARNOLD, for Plaintiffs in Error. 
J. H. Girpert and A. A. & E. L. Meyer, for Defendant in 
Error. 
Breck, J. (after stating the facts as above.) 
No elaboration of the doctrine announced in the headnotes is 
necessary. Questions identical with that decided, or very simi- 
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lar thereto, have been passed upon and elaborately discussed by 
the courts of last resort in many of the states, and the line of au- 
thority supporting the proposition announced is almost unbroken. 
See Equitable Life Assurance Society vs. Evans, 25 Tex. Civ. App. 
563, 64 S. W. 74; Wells vs. Vt. Life Ins. Co., 28 Ind. App. 620, 
62 N. E. 501, 63 N. E. 578; Grevenig vs. Washington Life Ins. 
Co., 112 La. 879, 36 South. 790, 104 Am. St. Rep. 474; Keyser 
vs. Mutual Life Ins. Co., 104 Ill. App. 72; Coffey vs. Universal 
Life Ins. Co., (C. C.) 7 Fed. 301; Hudson vs. Knickerbocker Life 
Ins. Co., 28 N. J. Eq. 167 ; Universal Life Ins. Co. vs. Whitehead; 
58 Miss. 226, 38 Am. Rep. 322. 
Judgment affirmed. All the Justices concur. 


Note by the Editor of the Insurance Law Journal. 


Whether time is of the essence of the contract in stipulations for a 
paid up policy in case of surrender within a prescribed period is a ques- 
tion on which the courts are not agreed. On the one hand it may be 
argued, as in Kentucky, that the right to such a policy is in the nature 
of an indebtedness owed by the insurer, against which it holds funds paid 
by the insured, and from which it should not be released until the statu- 
tory period has elapsed. On the other hand it may be said that the right 
is simply one accorded by the contract, conditional on the surrender, and 
does not arise until and unless the latter is made within the time specified. 
The latter is the principle supported by the great weight of authority. The 
added argument may be made that the limitation has been imposed in 
order that the insurer might be able at all times to definitely determine 
its liabilities, a thing of importance in life insurance where forfeitures are 
numerous and the business is conducted largely by mutual companies 
whose policyholders are entitled to periodic divisions of the surplus. 
Knapp vs. Ins. Co., 117 U. S. 411; Grovenig vs. Ins. Co., 112 La. 879; 
Cravens vs. Ins. Co., 148 Mo. 583; Wells vs. Ins. Co., 28 Ind. App. 620; 
Bonner vs. Ins. Co., 36 South. Rep. 538; Coffey vs. Ins. Co., 7 Fed. Rep. 
301; Hudson vs. Ins. Co., 28 N. J. Eq. 167; McLaughlin vs. Assur. Soc., 
38 Neb. 7235. 

In Kentucky, as was stated, a contrary doctrine has been held in a long 
list of more recent decisions, and five years have been held to be a rea- 
sonable time within which to claim a paid up policy Manhattan Life Ins. 
Co. vs. Patterson, 109 Ky. 624; Washington Life Ins. Co. vs. Glover, 78 
S. W. Rep. 146; Washington Life Ins. Co. vs. Lynne, 83 S. W. 122; Equi- 
table Life Assur. Soe. vs. Bank, 76 S. W. Rep. 391; Mutual Life Ins. Co. 
vs. Jarboe, 102 Ky. 86; Montgomery vs. Ins. Co., 14 Bush. (Ky.) 51. 
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SPRINGFIELD COURT OF APPEALS. 


MIssourI. 


VS. 


HOME INS. CO. et Au.* 


aa ne OF BENEFICIARY—WHAT LAW GOV- 
eRNS. 


Where a life insurance policy was negotiated in Missouri by a New York 
insurance company, the policy was governed by the Missouri law re- 
lating to the insured’s right to change the beneficiary, though it pro- 
vided that it should be construed according to the laws of New York. 


[For other cases, see Insurance, Cent. Dig. §293; Dec, Dig. § 147] 


LIFE POLICY—CHANGE OF BENEFICIARY—STATUTES—"DI- 
VORCEMENT.” 


Rev. St. 1899, § 7895 (Ann. St. 1906, p. 3749), provides that insurance 
policies for the benefit of insured’s wife shall inure to her separate 
benefit, etc., provided that in the event of the death or divorcement of 
the wife before the husband’s death he shall have a right to designate 
another beneficiary by written notice to the insurer. Held, that “di- 
vorcement” as so used meant a dissolution of the marriage tie; a 
legal dissolution of the marriage contract by a court or other body 
having competent authority, without reference to whether the fault 
authorizing the divorce was that of the husband or of the wife. And 
hence though the wife had a vested interest in a policy on her hus- 
band’s life from the date of its issue, on her procuring a divorce for 
his fault she could not prevent his changing the beneficiary by notice 
to the company, though the policy also provided that, in case of the 
wife’s death before the husband, the policy should be payable to the 
husband’s executors, administrators, or assigns. 


[For other cases, see Insurance, Cent. Dig. §§ 1469, 1470; Dec. Dig. § 587.] 


Appea! from Circuit Court, Jasper County; David E. Blair, 
Judge. F 

Suit by Frank Haven against the Home Insurance Company 
and another, Judgement for defendants, and plaintiff appeals. 
Reversed and remanded, with directions, 


Tuomas & Hackney, for Appellant. 

Howarp Gray and HockensmitH & Brarrrton, for Respond- 
ent Pearl L. Haven. 

Cox, J. 

On August 24, 1903, the defendant insurance company issued 
to the plaintiff a policy of insurance No. 119,387, whereby it 
agreed to pay $5,000 to Pearl L. Haven, the wife of plaintiff, if 
she survive her husband, the insured; otherwise, the insured, his 
executors, administrators, or assigns, was the payee. This was 
a 20-year tontine policy; the annual premium being $194,75. The 


* Decision rendered, July 7,1910. 1308. W. Rep. 73. 
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plaintiff lived at Carthage, Jasper county, at the time, and the 
policy was delivered to him there. On March 4, 1908, Pearl L. 
Hzven was granted a divorce from the plaintiff by the circuit 
court of Jasper county for the fault of plaintiff. There was at the 
time living children born of this marriage, to wit, Ina, Edna, 
Mary Helen, and Frank Haven. On December 21, 1908, plain- 
tiff applied to defendant Home Insurance Company to have the 
name of the beneficiary in the policy changed from Pearl L,. 
Haven to his five children aforesaid. The insurance company re- 
fused to make the change without the consent of Pearl L. Haven, 
Thereupon plaintiff brought this suit in equity asking to force 
the change to be made alleging the facts as above set out. Defend- 
ant Pearl L. Haven answered admitting the granting of the 
divorce, and alleging that it was for the fault of her husband, 
and asserting that she had an interest in the policy and was un- 
willing to consent to the change. The insurance company an- 
swered alleging that the beneficiary named in the policy had re- 
fused to consent to the change, and that the policy provided that 
it should be construed under the laws of the state of New York, 
and that state did not permit the change in the name of the 
beneficiary to be made without the consent of said beneficiary. 
Praintiff replied with a general denial. Upon the trial the policy 
was offered in evidence by the plaintiff; also, the application of 
plaintiff to have the name of the beneficiary changed and desig- 
nating his children as the ones he desired to be substituted for 
Pearl L. Haven, the one named in the policy. Plaintiff also tes- 
tified that he had paid all the premiums from the time the policy 
was first issued. No evidence was offered on the part of defend- 
ant. The court upon these facts dismissed plaintiff’s bill, and 
plaintiff has appealed. 

No evidence was offered as to what the provisions of the law 
of New York are in relation to this question, and, if it had been 
shown that they were different from our statute, yet under the 
evidence in this case, this was Missouri business by a foreign 
insurance company, and hence this policy would have to be con- 
strued according to the Missouri law. Moore vs. Insurance Co., 
112 Mo. App. 696, 702, 87 S. W. 988; Cravens vs. Insurance 
Company, 148 Mo. 583, 601, 50 S. W. 519, 53 L. R. A. 305, 71 
Am. St. Rep. 628. 

The contention in this case rests upon the construction to be 
given section 7895, Rev. St. 1899 (Ann. St. 1906, p. 3749), which 
is as follows: “Policy for benefit of married women.—Any policy 
of insurance heretofore or hereafter made by any insurance com- 
pany on the life of any person, expressed to be for the benefit of 
the wife of the insured, shall inure to her separate benefit, inde- 
pendently of the creditors, executors, and administrators of the 
husband; provided, however, that in the event of the death or 
divorcement of the wife before the decease of the husband, he 
shall have the right to designate another beneficiary, upon writ- 
ten notice to the company, but such notice shall not be affected, 
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unless indorsed upon the policy by the president or vice-president 
and secretary of the company issuing the policy. But when the 
premiums paid in any year out of the funds or property of the 
husband shall exceed the sum of five hundred dollars, such exemp- 
tions from such claims shall not apply to so much of said pre- 
miums so paid as shall be in excess of five hundred dollars, but 
such excess shall inure to the benefit of his creditors.” 

Apellant contends that under this statute and the terms of this 
policy he has the right to designate another beneficiary upon the 
granting of the divorce to his wife. While respondent contends 
that this statute does not apply in this case for two reasons: First, 
that the divorce in this case was granted for the fault of the hus- 
band, and to permit plaintiff after the divorce has been granted 
to designate another beneficiary and destroy the wife’s interest 
in the policy would be to permit him to take advantage of his own 
wrong; second, because this policy provides that upon the death 
of the beneficiary prior to the death of the plaintiff the policy 
would then be payable to the insured’s executors, administrators, 
or assigns, and hence there is another party interested as bene- 
ficiary in the policy other than the wife, and for that reason this 
section of the statute does not apply. 

The construction of this statute was before the Supreme Court 
of this state in the case of Blum vs. New York Life Insurance 
Co.,197 Mo. 513, 95 S. W. 317, 8 L. R. A. (N. S.) 923, and the 
same point was made in that case that is made in this; but the 
court held in that case that it was unnecessary for them to pass 
upon that question and expressly refused to do so, and hence we 
are left without any precedent in that court upon which to deter- 
mine the question involved in this case. It was there held that 
a policy issued prior to the enactment of section 7895 was not 
aftected by thac section. The policy in question in this case was 
issued since the enactment of that section. Hence it comes 
squarely under its provisions, and the provisions of that section 
are to be read into this policy, and its terms are to be construed 
in the light of the fact that the parties to the contract of insur- 
ance knew of its provisions at the time the contract was executed. 
Reed vs. Painter, 129 Mo. 674, 680, 31 S. W. 919; State vs. 
Berning, 74 Mo. 87, 96; Isenhour vs. Barton Co., 190 Mo. 163, 
173, 88 S. W. 759. 

The position of respondent that a policy which confers an in- 
terest upon some person other than the named beneficiary or the 
plaintiff does not come under this statute is correct, and it has 
been expressly so held. Blum vs. New York Life Insurance Co. 
supra. But as we view it the provision in this policy that in case 
‘the beneficiary should die before the insured the policy should 
then be payable to the insured’s estate does not bring this policy 
within the rule above anounced, for it would seem to he too 
clear for argument that, if the only beneficiary in this policy had 
been the executors or administrators of the plaintiff, he could have 
changed the beneficiary at will. 
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We come now to the construction of section 7895, and that 
portion of it which is called in question here reads as follows: 
“Provided, however, that in the event of the death or divorcement 
of the wife before the decease of the husband he shall have the 
right to designate another beneficiary upon written notice to the 
company,” etc. The question to be determined is whether this 
provision applies in all cases of divorce between husband and 
wife, or whether it is to be limited to those cases in which the 
divorce shall be granted for the fault of the wife. In construing 
statutes there are two things that must be constantly borne in 
mind. One is that the words used are to be construed according 
to their ordinary meaning. Another is that the purpose to be at- 
tained by the statute or the mischief to be prevented should be 
kept in mind in determining what the Legislature meant by the 
enactment of the statute. 

The question here turns upon the meaning of the word “divorce- 
ment.” The word is defined by Webster to mean “dissolution of 
the marriage tie; divorce; separation.” “Divorce” is defined by 
the same author: “A legal dissolution of the marriage contract 
by a court or other body having competent authority.” The word 
“divorce” is also defined by Bouvier to mean a dissolution or par- 
tial suspension by law of the marriage relation, and we think 
that in common legal parlance the term “divorce” is used indis- 
criminately to express a legal dissolution of the marriage relation 
without any distinction as to who was in fault in bringing about 
the dissolution, and our conclusion is that the ordinary meaning 
of the word “divorcement” is practically the same as “divorce” 
and simply means a legal dissolution of the marriage contract 
and is not restricted to one party or the other; so that, unless the 
policy of the law and the purpose to be obtained in the enact- 
ment of this statute requires a restriction, or a different construc- 
tion to be put upon this language, the contention of appellant 
must be upheld in this case. 

While the contract of marriage is often denominated a civil 
contract, and it is universally held to be a civil contract, yet it is 
more than a civil contract. The public is also to a limited extent 
a party to all marriage contracts, and especially is the public in- 
terested in the dissolution of marriage contracts, and hence the 
parties to it cannot dissolve it at will, but it can only be dissolved 
in the manner provided by law. Hence we take it that the gen- 
eral policy of the law as applied to the marriage relation and its 
dissolution should be taken into consideration in interpreting all 
statutes relating thereto. 

The statute in controversy taken as a whole is in the nature of 
a statute of exemption and is intended to clothe the husband with 
the power to provide for his wife in a way that cannot be inter- 
fered with by his creditors: This purpose is made clear by the 
latter provision of this section in which it is provided: “But when 
the premiums paid in any year out of the funds or property of 
the husband shall exceed the sum of five hundred dollars, such 
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exemption from such claims shall not apply to so much of said 
premiums so paid as shall be in excess of five hundred dollars, 
but such excess shal! inure to the benefit of his creditors.” This 
statute, then, being in the nature of an exemption statute, must 
receive a liberal construction so as to effectuate its purpose and 
spirit. Wanschaff vs. Masonic Mutual Benefit Association, 41 
Mo. App. 206, 211; Casebolt vs. Donaldson, 67 Mo. 308. 

When we revert to the purpose of the husband in taking out 
this policy, it is clear that his desire to provide for his wife after 
his. death was uppermost in his mind at the time the policy was 
secured, and it is also clear that at that time no thought entered 
his mind of a possibility of a separation between him and his 
wiie; but he evidently secured the policy and paid the premiums 
for the purpose of providing for his wife only upon condition 
that she should remain his wife up to the time of his death. If 
we are to hold that the statute is to be limited to those cases only 
in which the divorce shall be granted for the fault of the wife, 
then, after divorce we are attempting to force the husband to 
continue to provide for his divorced wife even though he be 
under no legal obligation to support her and in the face of the fact 
that there would be no moral obligation upon him to support her, 
and further that the conditions would be such that in all proba- 
bility he would absolutely refuse to do so. 

It is contended by respondent that the wife, Pearl L. Haven, 
had a vested interest in this policy from the date of its issue, and 
that neither the husband nor the insurance company can deprive 
her of that right. This has been held to be the law; but it has 
arisen in cases involving the right to collect the policy after the 
death of the insured, and in those cases it has been held that the 
interest of the wife did become vested at the date of the issuance 
of the policy, and that the subsequent acts of the husband and 
the insurance company did not deprive her or her heirs of the 
right to collect the policy if it were kept alive until the death of 
the insured. U. S. Casualty Company vs. Kacer, 169 Mo. 301, 69 
S. W. 370, 58 L. R. A. 436, 92 Am. St. Rep. 641; Blum vs. N. 
Y. Life Insurance Company, 197 Mo. 513, 95 S. W. 317, 8 L. R. 
A. (N. S.) 923; Diohm vs. Insurance Co., 129 Mo. App. 256, 
108 S. W. 139. While the law remained in that condition, the 
divorce of the wife even for her fault would not deprive her of 
her vested interest in the policy. 

The Legislature is presumed to have been familiar with the 
condition of the law at the time they enacted the statute in ques- 
tion. It is to be presumed that they knew at that time that the 
death of the wife, in the absence of an express provision in the 
policy, would not deprive her estate of her interest in the policy. 
Keeping this in view, and also the fact that this statute is in the 
nature of a statute of exemption, and that the purpose to be carried 
out by the change in the statute was to place it within the power of 
the husband securing the issuance of the policy to provide after his 
death for those dependent upon him to support, we think the 
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interests of a sound public policy will be subserved by giving to 
the words of this statute their ordinary meaning and making this 
provision apply to all cases in which the husband and wife may 
become divorced without any reference to whose fault brought 
about the separation and the divorce. A different construction 
would be to compel the husband, as he had a right to do under 
the terms of this policy, to surrender it and take up its cash value, 
or to induce him to refuse to pay the premiums, which would 
result in the policy lapsing, or, at least, becoming very much 
deteriorated by reducing the amount of paid-up insurance which, 
under the laws of this state, would accrue to the beneficiary in the 
policy by reason of the fact that the required number of pre- 
miums had been paid to bring those provisions of the law into 
operation. 

Our conclusion is that the purpose underlying this statute is 
to vouchsafe to the husband, without regard to who was in fault 
in the divorce proceedings, the same freedom of action in pro- 
viding for those whom he might be under some moral obligation 
to provide for after his death that he would have had if the 
marriage relation had never existed between him and the defen- 
dant Pearl L. Haven. The purpose underlying all contracts of 
life insurance, where the policy is secured and the premiums 
paid by the insured, is to provide for those dependent upon him 
after his death, and, when the divorce between him and his wife 
was granted, he would no longer feel the obligation to provide 
for her resting upon him, and for this reason we think the inten- 
tion of the Legislature was to leave him unhampered when in 
that condition to provide another beneficiary for whose benefit 
he would be willing to continue the payment of the premiums 
and thus keep the policy alive. 

Under the facts in this case which are not disputed and in 
which it appears that the plaintiff had paid all the premiums, our 
conclusion is that the court was in error in dismissing the plain- 
tiff’s bill. 

The judgment will be reversed, and the cause remanded, with 
directions to enter a decree for plaintiff as prayed. 

Nixon P. J. concurs. Gray J. not sitting. 


Note by the Editor of the Insurance Law Journal. 


The theory underlying all the statutes exempting the proceeds of such 
policies from the claims of creditors or representatives of the husband is 
that of faraily protection in case of the death of the latter, and especially 
the protection of the wife, by vesting the title absolutely in the benefici- 
aries named. Hence any provision incorporated which would defeat this 
purpose removes the policy from statutory protection. Such would be the 
case here if the statute did not expressly authorize the husband, in the 
event of death or divorcement of the wife, to designate a beneficiay. Ac- 
cording to the views expressed in some of the states, the vested interest 
of the wife is contingent in this case on her survival as the widow of the 
insured. Since such survival is defeated by the divorce, the right of the 
husband to change the beneficiary could not well be questioned. Gambs 
vs. Ins. Co., 50 Mo. 44; Kerman vs. Howard, 23 Wis. 108; Shields vs. 
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Sheen, 33 Mo. App. 178. It would seem clear too that a provision in the 
policy naming his executors as the beneficiaries in such contingency was 
in conformity with the spirit of the statute, since such provision would 
only become effective'in case the insured should be entitled under the stat- 
ute to exercise such right. But where under the statute, as in some states, 
the title rests absolutely in the wife, such reservation would seem to take 
the policy out of the statute. 


COURT OF APPEALS OF NEW YORK. 


LANGDON 
vs. 
NORTHWESTERN MUT. LIFE INS. CO* 


CONTRACTS—REFORMATION. 


Where a special contract of insurance ‘purporting to fix insured’s share in 
the surplus at a specified sum, issued by an associate general agent 
before the issuance and delivery of the policy, was not binding on 
insurer as a final expression of the rights of the parties, or where 
the special contract did not, in fact, guarantee insured’s share in the 
surplus in such sum, or where insured nullified the special contract by 
applying for a policy, such as he in fact received and kept for many 
years without complaint, insured could not sue to reform the policy 
so as to guarantee his share in the surplus at the specified sum. 


[For other cases, see Insurance, Cent. Dig. §§ 265-272; Dec. Dig. § 143.] 
EXECUTORY CONTRACTS—CONSTRUCTION. 


An executory special contract to insure, delivered by an associate general 
agent of insurer to an applicant for insurance wich treats of insur- 
ance “15 payment life; 15 year semitontine”’ and which entitles the 
applicant to a reserve of a specified sum and a surplus figured at a 
specified sum, and which states that the reserve is “guaranteed, amount 
estimated, based on past experience” or which entitles him to a paid-up 
policy and cash in the sum specified as surplus, with annual dividend 
during life on the paid-up policy under the options, does not on its 
face purport, by guaranteeing a fixed amount of surplus, to overthrow 
the fundamental principle of tontine insurance that a policyholder at 
the end of his period shall get a cash payment, dependent upon what 
has happened during the period to associated policyholders, but ex- 
presses that his share is to be estimated on such contingencies, and 
there is no variance between it and subsequent policy providing for a 
surplus based on the business of insurer. 


[For other cases, see Insurance, Cent. Dig. § 300; Dec. Dig. § 148.] 


CONTRACTS—WAIVER. 

One applying for life insurance may, in taking out a policy, treat it as his 
final contract, and waive rights fixed in a special contract delivered in 
the course of negotiations for the policy, and accept the rights ordi- 
narily given to the holders of similar policies. 


[For other cases, see Insurance, Cent. Dig. § 262; Dec. Dig. § 141.] 
% Decision rendered, June 17,1910. 92 N. E. Rep. 440. 
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CONTRACTS—CONSTRUCTION. 


An applicant for a life policy involving the tontine principle received, 
during the course of negotiations, a special contract purporting to 
guarantee his share in the surplus at a specified sum. After receiving 
the special contract, he made a formal application in writing, addressed 
to insurer, for a tontine policy. He understood that under the 
principle of tontine insurance, his share of the surplus, payable at 
the end of the accumulative period, must be uncertain and fixed only 
by experiences and profits of insurer. He retained for many years a 
tontine policy stipulating for the payment of surplus based on expe- 
rience. Held, that he accepted the policy as the final contract, and he 
could not claim that he was deceived by the policy, because it did not 
conform to the special contract. 


[For other cases, see Insurance, Cent. Dig. § 262; Dec. Dig. § 141.] 


CONTRACTS—REFORMATION. 

Where insured in a tontine life policy kept the policy for 11 years in 
ignorance of the fact that it did not guarantee his share in the sur- 
plus at a specified sum, but only provided for a share in the surplus 
based on experience, and kept it for 4 years more with knowledge of 
the fact and until the completion of the accumulative period had 
demonstrated what /his share of the surplus would be on the contin- 
gent plan adopted by insurer, he could not sue to reform the policy 
so as to make it guarantee his share in the surplus at a specified sum, 
in accordance with a preliminary contract between himself and the 
soliciting agent, binding on insurer. 

[For other cases, see Insurance, Cent. Dig. §§ 265-272; Dec. Dig. § 143.] 

Cullen, C. J., and Haight, J., dissenting. 


Appeal from Supreme Court, Appellate Division, Fourth De- 
partment. 

Action by Andrew Langdon against the Northwestern Mutual 
Life Isurance Company. From a judgement of the Apellate Di- 
vision (131 App. Div. 922, 115 N. Y. Supp. 1128) affirming a 
judgment dismissing the complaint so far as it sought to reform 
a policy of insurance issued by defendant, plaintiff appeals. 
Affirmed. 

See, also, 117 App. Div. 919, 102 N. Y. Supp. 1140. 

The action was brought in part for the purpose of having a 
policy of insurance so reformed as to correspond with a certain 
alleged prior special contract of insurance. The difference be- 
tween the two, as claimed by plaintiff, -was that said alleged spe- 
cial contract provided for the payment to him of a certain fixed 
sum as his share on principles of tontine insurance in the sur- 
plus or profits accumulating during the prescribed accumulative 
period, whereas the policy provided for the payment only of such 
sum as he might become entitled to as the result of the expe- 
rience and business of the company during said accumulative pe- 
riod. That is, as claimed, under the special contract he was 
guaranteed a certain sum as his share of the surplus, whereas 
under the policy his share was contingent on results during the 
accumulative period, and as a matter of fact proved to be several 
thousand dollars less than the sum specified in the alleged con- 
tract. 
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Plaintiff entered into negotiations for the purpose ‘of taking 
out life insurance with the defendant through its agent at Buffa- 
lo. This agent was designated “asociate general agent,” and his 
duties consisted in a limited territory of soliciting insurance col- 
lecting premiums, settling death losses, and the transaction of 
such other matters as were naturally incidental thereto. These 
negotiations between plaintiff and said agent finally resulted in 
the execution by the latter of a so-called special contract claimed 
by plaintiff to define and fix his rights of insurance, and which 
has been made the basis of this action. This paper was signed in 
the name of defendant by E. H. Whitney, agent, and, so far as 
material, reads as follows: 


Special Contract for Andrew Langdon, Esq. 
Payment Life, 15 Year Semitontine. Age 54. 

15 year paid up. Amount, $30,000. Annual premium, $2,- 
100. Under this contract if death occurs during the 15 year 
accumulative period, your estate will receive $30,000. At the 
termination of the accumulative period you will have the 
right to select any one of the following options of settlement: 

First : 
Reserve, 21,215.70. 
Surrender policy for cash $47,026 50 
Surplus, $25,810.80. 
Reserve guaranteed and amount stated in policy. 
Surplus guaranteed, amount estimated, based on 

past experience. 

Total premium paid in 15 years $31,500 00 
15 years’ insurance for nothing, and profit $15,526 50 


Second : 
Paid-up policy for $66,480, costing only $31,500 00 
contingent upon good health. 


Third: 
Paid-up policy for $300,000 and cash $25,810 80 
with annual dividend during life on the paid- 
up policy under the 2d and 3d options. * * * 
The options at the termination of the accumulative period 
cannot fail to meet the circumstances of the insured.. 
If the first is selected, the policy becomes an endowment, 


returning profit of $15,526.50, and an insurance for noth- 
in * * * 


The third option will secure a paid-up policy for $30,000 
which will draw large annual cash dividends, together with 
$25,810.80 in cash. 


This paper was prepared on a blank furnished by the defend- 
ant to its agent, the details of name and figures supposed to be 
applicable to the case at hand being filled in by the agent. While 
a number of these blanks had been furnished by the defendant, 
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and while there was evidence that one of them had been filled out 
and given to some other applicant for life insurance, there was 
no evidence that such a paper had ever been accepted by or en- 
forced against the company as controlling the policy of insurance 
finally issued by it. 

After this paper had been delivered by the agent to the plain- 
tiff, but practically as part of the same transaction, the latter 
signed a formal and regular application for insurance addressed 
to the company. This application among other things referred 
to “policy form 35 M,” and contained as its ninth clause the 
following: ‘Policy—Amount $30,000. Kind 15 P. L. 15 Yr. S. 
T. How payable-—annually ;” and as its eleventh clause contained 
the following question and answer by the applicant: “Do you 
understand and agree that no statements, representations or in- 
formation made or given by or to the person soliciting or taking 
this application for a policy, or to any other person, shall be 
binding on the company, or in any manner affect its rights, unless 
stich statements, representations or information be reduced to 
writing, and presented to the officers of the company at the 
home office in this application? Yes.” The abbreviations, “Kind 
15 P. L. 15 Yr. S. T.,” employed in this application to describe 
the kind of a policy asked for corresponded with the descriptive 
terms written in full in the “special contract,” and therefore indi- 
cated fully to the applicant that the policy for which he was ap- 
plying embraced in part at least the tontine principle. 

In addition, the trial court found on evidence amply sustain- 
ing such findings “that at the time said Whitney (the agent) solic- 
ited said insurance from the plaintiff, and at the time of the deliv- 
ery of the typewritten paper, Exhibit A (special contract), to 
the plaintiff, said Whitney explained to the plaintiff the nature of 
the policy of insurance which he would receive, and stated to the 
plaintiff that the surplus mentioned in plaintiff’s Exhibit A was 
an estimated surplus and that the amount thereof was variable 
and. was dependent upon the earnings of the cémpany,” and also _ 
“that at the time that the plaintiff received the typewritten paper, 
plaintiff’s Exhibit A, and at the time he signed and delivered to 
the agent, Whitney, for delivery to the defendant company his 
said application for insurance, and at the time he paid his pre- 
mium to the defendant, he understood that he would, if his ap- 
plication for insurance, including his medical examination, was 
approved by the defendant company, receive from it a written 
policy of insurance which in itself would embody and contain 
each and all of the terms and conditions of his contract for insur- 
ance with the defendant.” The evidence shows almost without 
contradiction that plaintiff, who had had a life insurance policy 
involving the tontine principle before this one was issued, under- 
stcod that the tontine principle involved participation in a certain 
surplus at the end of the accumulative period, and that the 
amount of surplus to be drawn by any policyholder depended on 
the earnings and profits of the company during that period, and 
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as already appears, the sole dispute in this case is whether plain- 
tiff’s share in the surplus was guaranteed at a fixed amount or 
was left to be thus determined by the earnings and experience of 
the company, in accordance with the general rules governing such 
kind of a policy. The “special contract” was not anexed to plain- 
tiff’s application for insurance, and the company never learned of 
its existence until many years after. 

Some days after plaintiff signed his application for insurance 
he paid his first premium on the proposed policy, receiving from 
the agent then and afterwards, by way of rebate, a generous share 
of the premium paid. A short time after plaintiff signed and 
forwarded his application the defendant forwarded to him a pol- 
icy of insurance in accordance therewith, and which by its terms 
plainly and fully indicated that plaintiff’s participation in the sur- 
plus at the end of the accumulative period was to be governed 
by the ordinary principles, taken into account the profits of the 
company during that period, and was not guaranteed or fixed at 
any specific sum as claimed by him under his alleged contract. 
Plaintiff says that he received and for about 11 years retained 
this policy without ever reading it or becoming acquainted with 
its terms, and that then for four years more, under the advice of 
counsel, and after having become acquainted with its terms and 
having learned that it was not in accordance with his “special 
contract,” he continued to pay the premiums thereon without 
seeking by proper proceedings to compel such a reformation of 
the policy as he now urges to be in accordance with his rights. 

The receipt which plaintiff received for his first and advance 
payment of partial premium from the defendant read in part: 
“In consideration of the application for $30,000 policy, payable 
at death or in 15 years, made by Andrew Langdon * * * there 
has been collected of him $2,100, being the annual cash premium 
on said policy. If the risk is accepted * * * the policy will 
be issued on the following conditions: * * * If the risk is 
not accepted, the sum collected will be returned within 30 days.” 

The trial court found that the plaintiff was not induced to 
make his application for said policy of insurance, or to pay any 
premium therefor, or to receive or accept said policy of insurance 
by any of said misunderstandings or fraud, or by any mistake of 
fact as to the terms and conditions of his contract of insurance. 


James McCormick MITcHELL,; for Appellant. 
Lincotn A. Groat and Grorce H. Noyes, for Respondent. 


Hiscock, J. (after stating the facts as above.) 
This action is brought to reform a policy of insurance issued 
by the respondent to the appellant so as to make it conform 
to an alleged special contract for insurance issued to the 
appellant by the respondent’s agent prior to said policy, and 
set forth in the foregoing statement of facts. The policy 
was issued on what was denominated the semitontine 
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plan. In addition to providing for straight life insurance, it, 
among other things, gave the insured the right at the expiration 
of the tontine dividend period of 15 years to withdraw in cash 
the accumulated surplus apportioned by the company to the policy 
It provided that such share in the surplus should be fixed accord- 
ing to the company’s usage, and this meant that its amount would 
be contingent on the experience and profits of the company dur- 
ing such period of accumulation. The specific complaint against 
the policy is that it does thus make appellant’s share in the sur- 
plus at the end of the tontine period, which had arrived before 
this action was commenced, contingent and much less than the 
amount of such surplus as it is claimed it was guaranteed and 
fixed in said “special contract,’ and the particular reformation 
which appellant desires is that this contingency as to the amount 
of his share in the surplus shall be eliminated, and that the abso- 
lute sum claimed to be fixed by the “special contract” shall be 
incorporated into the policy. The trial court found that there 
were no grounds entitling appellant to the relief sought by him, 
and this court agrees with that conclusion. 

As appears, plaintiff’s claim for relief rests on the “contract” 
delivered to him before the policy was issued. If that paper issued 
by respondent’s agent was not binding on it as a final expression 
o: the rights of the parties, or if it did not in fact guarantee and 
fix appellant’s share in the surplus at a certain sum, or if, after 
it was issued, whatever its original force and effect, appellant 
nullified it by applying for a policy of insurance such as he in fact 
received and kept for many years without any complaint, then 
this action cannot be maintained. 

This “special contract” was issued by one of respondent’s agents 
in the course of negotiations between him and appellant, relating 
to the latter’s taking out life insurance. It is claimed by the re- 
spondent, and has been found in effect, that this paper was simply 
a statement designed to be explanatory of what appellant could 
secure from respondent in the way of life insurance and was not 
intended to be a contract, and that the agent had no authority to 
make any special contract of insurance. While to my mind it 
seems clear that this paper was simply part and parcel of a 
series of negotiations designed finally to lead up to the policy of 
insurance, and was not intended to be any final contract, still, in- 
asmuch as it was prepared on a blank furnished by the company 
and hac the heading “special contract,” I shall assume that its 
issue by the agent was authorized, and that it was binding on the 
cou peny according to its true force and meaning. This leads, 
first, tc a consideration of the paper and to the determination 
whether it does guarantee a fixed sum in the surplus. 

As has already been stated, the paper by its terms treated of 
insurance, “15 payment life; 15 year semitontine.” This meant 
st.aight life insurance with a tontine feature, and under the lat- 
ter, as provided by the paper, the insured at the termination of the 
accumulatiye period of 15 years had the right to select any one of 
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thre: options of settlement, of which only two are material. The 
first one entitled him to a “reserve” of $21,215.70 and a “surplus” 
figured at $25,810.80, which is the item in dispute. It was, how- 
ever, significantly stated in this paper, “Reserve guaranteed and 
amount stated in policy. Surplus guaranteed amount estimated 
based on past experience.” The third option, which is the one 
appellant seeks to take advantage of, read, “Paid-up policy for 
$30,000 and cash $25,810.80, with annual dividend during life on 
the paid-up policy under 2d and 3d options.” Thus it will be 
noted that while that option states the item of cash, and which 
ccnstitutes the share in the surplus, simply at a fixed sum of 
$25,810.80, those figures are the same figures and constitute the 
same item which had already been refered to in the first option as 
the item of surplus and in which option it had been distinctly 
stated that while some surplus was guaranteed, the amount was 
“estimated, based on past experience.” While it doubtless would 
have been more complete and perfect if, in stating this third op- 
tion and referring to the cash or tontine plan therein provided for, 
it had again been stated that this sum was estimated and based 
on experience, still the identity of this sum with the surplus item 
of the same amount stated in the first option was obvious, and as 
it had been stated in such first option that the sum was estimated, 
there could be no misunderstanding of this fact when such item 
was again given in the third option. I think this is plain on the 
face of the paper, and that appellant, who is found to have 
understood the nature of a tontine policy and which as one of its 
underlying principles involves the, uncertainty of a given share 
in the surplus until the end of a fixed period, never could have 
understood otherwise than that this amount was estimated and 
uncertain rather than definite and fixed. Certainly there is no 
opportunity for any actual doubt about this, because the finding 
is and the evidence clearly shows that the agent discussed with 
him fully the nature of a tontine policy and made it clear that 
his share in any surplus was contingent on the experience and 
profits of the company during the accumulative period. Appel- 
lant was not unused to these questions, for at this time he had 
already been carrying for years with this same respondent a pol- 
icy which involved the tontine element. This contract, it is true, 
also contained the clause, “the third option will secure a paid-up 
policy for $30,000, which will draw large annual cash dividends 
together with $25,810.80 in cash,” but what has already been said 
in reference to the prior statement in said paper of said third op- 
tion applies to this clause. 

Therefore, it seems to me that on this proposition the appel- 
lant did not establish his case; that the contract did not on its face 
purport by guaranteeing a fixed amount of surplus to overthrow 
the very fundamental principle of tontine insurance that a policy- 
holder at the end of his period should get a cash payment, depend- 
ent on what had happened during that period to and concerning 
other associated policyholders, but rather expressed pis share to 
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be estimated and dependent on such contingencies, and, therefore, 
there was no variance between it and the policy in this respect. 
But if we should view this paper otherwise, and should conclude 
that it apparently provided for a fixed share of surplus, of course 
appellant had the right in taking out his policy to treat the latter 
as his final contract, and to waive or eliminate this fixed provision 
and accept the rights ordinarily given to the holder of a tontine 
policy, and this, in my judgement, is what he did do. 

After this preliminary paper was delivered to him, as if in full 
appreciation that it still remained for him to deal directly with 
the company concerning his policy of insurance, he made a formal 
application in writing addressed to the company for such insur- 
ance. The court has found that “at the time he signed and deli- 
vered * * * his said application for insurance * * * he 
understood that he would, if his application for insurance * * * 
was approved by the defendant company, receive from it 
a written policy of insurance which in itself would embody and 
contain each and all of the terms and conditions of his contract 
for insurance with the defendant.” This, of course, is obvious. 
It might almost be said as a matter of law that when the appel- 
lant made formal and complete application for a policy of insur- 
ance, he knew that if his application resulted in anything it would 
be a policy defining his rights with the company. This applica- 
tion among other things enumerated the form of the policy 
which was to be issued. It described the kind of policy— 
“Amount $30,000.. Kind 15 P.L. 15 Yr. S. T.” These initials 
and abbreviations stood for the terms written out in full in the 
so called “special contract”, “fifteen payment life and fifteen year 
semi-tontine”. He, therefore, knew that he was applying for a 
policy which involved the tontine principle. The court has found 
and the evidence shows that he fully understood that under the 
fundamental principles of tontine insurance his share of the sur- 
plus to be paid at the end of the accumulative period must be un- 
certain and fixed only by the experiences and profits of the com- 
pany during that period. This was the natural and ordinary 
meaning of the policy which he described in his application. 
Any other feature in such policy such as the guaranty of some 
specific sum as is now claimed would not only be unusual, but 
would be a violation of the very theory of the insurance which 
he was seeking. Certainly, if he was applying for such an un- 
usual form of policy as he now claims to have been entitled to, 
he should have used appropriate terms. Under the specific pro- 
vision in his application that “no statements, representations or 
information made or given by or to the person soliciting or tak- 
ing this application for a policy. or to any other person, shall be 
binding on the company, or in any manner affect its rights, unless 
such statements, representations or information be reduced to 
writing, and presented to the officers of the company at the home 
office in this application”, ordinary prudence, if not an absolute 
duty, required that some reference should be made to his so 

Vou. XXXIX.—90. 
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called “special contract”, if relied upon as determinative of his 
rights and of the form of policy to which he was entitled, but 
none was ever made. In no form or manner did he say to the 
company to which he recognized he must apply, as he did, that 
he claimed to be entitled to a special provision concerning this 
item of surplus. Not having done this, but having made applica- 
tion for a policy such as he accepted and retained and of the form 
of which he cannot under the circumstances plead ignorance 
(Avery vs. Equitable Life Assur. Soc., 117 N. Y. 451, 459, 23 
N. E. 3), he strongly confirms the respondent’s claim that the so 
called “special contract” was understood not to be more than a 
prospectus or preliminary statement, and he certainly deprives 
himself, as found by the court, of the right to plead that in re- 
ceiving what he freely and voluntarily asked for as the binding 
expression of the relations between him and the insurance com- 
pany he was deceived or misled, because it did not conform to 
some prior instrument. 

It may be regarded as a subject for adverse criticism that the 
company labeled as a “special contract” that which it now claims 
was only a prospectus or preliminary statement. Apparently the 
company was willing to appeal to the vanity and sense of thrift 
of each proposed customer by giving an appearance of “special” 
importance to what was as a matter of fact general and common 
to every one who desired it. This method of puffing doubtless 
is not to be commended, nor is it in all probability confied to sel- 
lers of life insurance. What may seem to us to be a violation 
to some rule of ethics, however, does not become a basis for 
equitable relief in such a case as this, unless it has been made the 
means of some substantial fraud or deception, and that has not 
happened here. Appellant was not entirely inexperienced and 
unsophisticated in life insurance matters. He had had dealings 
with the respondent in connection with a prior similar policy, 
anc, as already pointed out, he must be assumed to have under- 
stood that if he had obtained a preliminary contract guarantee- 
ing at a fixed sum his share in the surplus, that contract was not 
in accordance with the general principles of tontine insurance nor 
in accordance with the policy for which he was making formal 
application. 

Further, while appellant alleges that he was ignorant of the 
terms of his policy for eleven years after he had accepted it, and 
during which period he was paying upward of $2,000 a year by 
way of premiums, it is conceded that at the expiration of that 
period he learned fully of its terms and provisions, and knew 
that, on his present claims, he had been defrauded and was en- 
titled to institute this action for the reformation of the policy. 
He did not, however, do this for nearly four years. Instead, he 
waited until the completion of the accumulative period had dem- 
onstrated what his share of the surplus would be on the con- 
tingent plan adopted by the company in its policy, and the 
thought quite forcibly intrudes itself on the mind that he had be- 
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come sufficiently reconciled to the idea of tontine speculation so 
that he was willing at least to delay proper assertion of his legal 
rights until it should have become apparent whether the uncer- 
tain profits to which he might be entitled under the policy might 
not after all be greater and more advantageous for him than the 
fixed sum to which he claims to have been entitled under the so 
called special contract, and it thus become undesirable to attempt 
to enforce the latter. In view of his apparent ability and willing- 
ness thus to take a comprehensive and practical survey of the 
situation and select therefrom a course designed to keep within 
his reach two contradictory theories of his rights for four years 
and until later events should show which was the more advan- 
tageous, it is difficult to believe that appellant was misled by any 
terms of flattering exaggeration into a misunderstanding of the 
real nature of the “special” contract or into believing that it sur- 
vived the application for and receipt of a formal policy of in- 
surance which, according to common knowledge, would set forth 
all of his rights in great detail. It is equally difficult to avoid 
recalling what was said in the Avery Case (supra) under some- 
what similar circumstances: “The fact of the acceptance and 
retention of the policy during that period of time (the fifteen 
year accumulative period), without taking any steps for a 
reformation, deprives the case of equitable features and seriously 
assails the good faith of the plaintiff in (his) her present attempt 
to charge the defendant with a liability, inconsistent with the 
terms of its contract.” Page 461 of 177 N. Y.; page 5 of 23 N. E. 
The judgment should be affirmed, with costs. 


CULLEN, C. J. (dissenting). | 

I dissent from the decision about to be made, deeming the 
judgments below to be erroneous for the following reasons :— 

1. If the so called “special contract was in fact a contract there 
can be no doubt as to the agent’s power to enter into a contract 
with the plaintiff in accordance with its terms. The instrument 
was a printed form given by the defendant to its agents for de- 
livery to persons soliciting insurance; the only blanks being the 
name of the person to whom it was to be delivered, the amount 
of insurance sought, and the amounts payable under the options 
mentioned in the instrument. At the end was printed the de- 
fendant’s name with a blank for the name of the particular agent 
who might execute it. In this case the agent did nothing except that 
which the defendant expressly authorized him to do by furnishing 
him the blank form. The finding of lack of authority on the part 
of the agent was therefore, erroneous. 

2. The character of the instrument. On its face the instru- 
ment purports not only to be a contract, but a special contract 
with a particular individual. If the defendant intended the pa- 
per as a mere prospectus it should have been so denominated, 
but to call it a contract if not intended as such was to practice 
deception and a fraud on those with whom the defendant’s 





1388 Insurance Law Journal Vol. 39. [Oct., 1910. 


agents might deal. The form of the instrument, leaving a blank 
to be signed by the particular agent who might deliver it, also 
tended to show that the instrument was one imposing obligations 
on the defendant. Besides this, though the blank form was 
printed it was printed to imitate typewriting, thus conveying to 
any one who might negotiate with the defendant’s agents the be- 
lief that this, so far from being a general prospectus, was an 
exceptional contract especially prepared for him. To allow the 
defendant to now repudiate its character would permit it to profit 
by its own fraud. When the plaintiff accepted this instrument 
and delivered to the agent the premium a valid contract between 
the parties was created, subject to the implied qualification that 
the plaintiff should satisfactorily pass the medical examination. 
The plaintiff would not be at liberty to recall the premium with- 
out the consent of the defendant and, equally, the defendant was 
obliged to issue insurance to him on the conditions specified in 
the written contract. Such preliminary agreements for insur- 
ance are valid and enforceable. Train vs. Holland Purchase Ins. 
Co., 62 N. Y. 598. 

3. Construction of the contract. The contract was prepared 
by the defendant and it is elementary law that it should be con- 
strued most favorably to the other party. This has been so fre- 
quently declared, especially in the case of insurance policies, that 
a citation of authorities is unnecessary. If we suppose that “ton- 
tine’’ as aplied to life insurance has acquired a definite meaning 
of such common knowledge that every one taking out insurance 
is bound to understand its import, it is very certain that the same 
is not at all true of “semitontine”. ‘“Tontine”, as defined by the 
dictionaries, is an annuity of survivorship where the ultimate sur- 
vivor takes the whole. Of course, this definition cannot apply 
in full force to insurance, but by its use there is naturally to be 
implied that survivorship till the end of the tontine period secures 
advantages. In such case the extent of the advantage secured 
by a survivorship would be contingent and problematical. The 
agreement, however, was not for a tontine policy, but for a 
semitontine policy, and a semitontine policy the one before us 
certainly is not, whether the contract be construed in accordance 
with the defendant’s claim or with that of the plaintiff. Three 
options were reserved by the contract. Under the first the 
amount payable to the plaintiff was contingent; under the sec- 
ond the amount of the insurance to be issued absolute; the third 
is the subject of the controversy. Therefore, in reality, the only 
question in this case is whether the policy promised was one-third 
tontine or two-thirds tontine, and the plaintiff’s construction ap- 
proximates just as closely to a semitontine policy as does that of 
the defendant. 

But there are considerations much more controlling than re- 
fined distinctions as to the definition of terms. The statement, 
“Surplus guaranteed, amount estimated, based on past experi- 
ence”, is not made applicable to the whole series of options but 
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only to the first, while as to the third the contract concludes: 
“The third option will secure a paid up policy for $30,000, which 
will draw large annual cash dividends, together with $25,810.80 
in cash.” It is difficult to imagine a more positive affirmation 
excluding all contingency than that which has been quoted, and 
it is the settled law that the use of even legal.expressions in a 
policy may be controlled and overcome by the use of inconsistent 
provisions. Fitch vs. Am. Pop. Life Ins. Co., 59 N. Y. 557, 17 
Am. Rep. 372. Contrasted with the prospectus in the case of 
Avery vs. Equitable Life Assur. Soc., 117 N. Y. 451, 23 N. E. 3, 
that instrument and the one now before us are as far asunder as 
the poles. That in the Avery Case was headed in large type 
“Tontine Savings Fund” followed immediately over the body of 
the instrument by the words, “estimated results.” The provi- 
sions of the prospectus equally clearly show that all the insured 
would be entitled to at the expiration of the tontine policy was 
his share of the surplus, not any definite sum. That prospectus 
may have been optimistic, but it was honest. The same cannot 
be said of the intrument before us, unless the obligation to pay a 
sum certain was absolute. 

The suggestion that the plaintiff’s claim in some manner in- 
fringes upon or impairs the rights of others who may have been 
insured in his class may be summarily disposed of. The relation 
between the company and an insured under this form of policy 
is not that of a trustee and cestui que trust, but merely of debtor 
and creditor. Uhlman vs. N. Y. Life Ins. Co., 109 N. Y. 421, 17 
N. E. 363, 4 Am. St. Rep. 482. What I have said equally answers 
the claim that by the form of the plaintiff’s application and the 
character of the policy he sought, he disposed of his rights under 
the special contract. 

Lastly, we are brought to the question of laches or waiver. It 
is sufficient to say that the trial court made no finding on these 
matters. Under the circumstances of this case, bearing in mind 
that the plaintiff had an absolute contract controlling the terms of 
any policy that might be issued to him, whether he was guilty of 
laches in failing to examine the terms of his policy was a ques- 
tion of fact in the determination of which conflicting inferences 
might be drawn. In such case it is settled that this court cannot 
make findings on conflicting evidence to support a judgment on a 
theory upon which it was not decided in the courts below (Arm- 
strong vs. Dubois, 90 N. Y. 95; Clemans vs. Supreme Assembly, 
131 N. Y. 485, 30 N. E. 496, 16 L. R. A. 33; Hollister vs. Mott, 
132 N. Y. 18, 29 N. E. 1103), especially now that by constitutional 
limitations our power is restricted to the determination of ques- 
tions of law. 

I cannot but believe that when the defendant effected this in- 
surance it expected to faithfully live up to its contract, believing 
that past experience warranted it in entering into unqualified ob- 
ligations as to the amount payable to the insured, and that, as 
unfortunately too often occurs, finding that the expectations of 
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the past had not been realized in the present, under stress of sup- 
posed necessity it has claimed an interpretation of its contract 
that under more favorable circumstances it never would have ad- 
vanced. If, however, I am wrong in giving the defendant credit 
for original integrity of intention, then I must say that its con- 
duct in effecting this insurance, the various devices and false 
statements it has adopted to entrap the insured, is inconsistent 
with honesty to such a degree as to contravene not merely ethical 
sandards, but legal obligations. 

Werner, Willard Bartlett, and Chase, JJ., concur with His- 
cock, J. Haight, J., concurs with Cullen, C. J. 

Judgment affirmed, with costs. 


Note by the Editor of the Insurance Law Journal. 


The decision here rendered is in striking contrast with that of the 
Supreme Court of Wisconsin in the case of Timlin vs. Equitable Life 
Assur. Society, reported in the March number of this JourNAL, and may 
be regarded as a correct statement of the law governing the latter. In 
fact, a comparison of the two cases shows that the arguments here used 
and the conclusion reached applied even more forcibly to the Wisconsin 
case. Even the dissenting opinion here cannot well be viewed as sup- 
porting the decision in the case of Timlin. In the latter the instrument 
held to be a part of the contract and entitled to be construed in connection 
with the policy, was a mere sheet of paper partly written and partly 
printed, purporting to be nothing more than “Estimates” of the future 
earnings of the policy as made by the company, authenticated by no 
authoritative signature, and of unknown origin except that it was found 
pinned to the policy when delivered, but bearing all the earmarks of an 
ordinary canvassing document, prepared by the agent for the purpose of 
soliciting business. It was not even claimed that the statements which it 
contained had ever been presented to the insured in the negotiations pre- 
ceding the contract; more than this, the policy expressly stipulated that 
it contained the entire contract between the parties. Nevertheless the 
court insisted that the two.were inchoate parts of an entire contract. 

Here, on the contrary, the instrument which it was sought to read 
into the contract was confessedly a part of the negotiations preceding 
both the formal application and the written policy, prepared by the com- 
pany itself and issued and used by the general agent as an inducement 
to apply for the insurance, and presumptively on the strength of its rep- 
resentations the insured signed his application and received, as in the 
case of Timlin, a tontine policy. Nevertheless the court finds that the 
claim of the plaintiff is untenable, that the representations in the instru- 
ment were mere estimates, a warranty of whose correctness was incon- 
sistent with the principles of tontine insurance, and that the policy, making 
no reference to this separate paper, contained within itself the entire con- 
tract between the parties. Even the dissenting judges based their ob- 
jections on the fact that it was not a mere prospectus, but purported to be 
a special contract on which the insurance should be based, and was issued 
on the authority of the company itself, and was not, as in the Timlin case, 
a simple unauthorized prospectus. : 

That the decision in the present case is founded on correct legal princi- 
ples appears from the general principles laid down by the courts in constru- 
ing papers accompanying policies. While it is a general rule of law that 
collateral contracts contemporaneously executed with the principal agree- 
ment between the same parties, and regarding the same sybject matter, 
shall be construed together, the rule rests on the fact that they were con- 
temporaneous and presumptively of equal validity. It does not extend to, 
collateral papers which may be antecedent to the contract itself, and which 
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may be presumed to be merged in it or to have been waived in the final 
meeting of the minds. Even in the construction of such papers when 
apparently intended as part of the agreement, the courts insist on limiting 
their effect to such as is warranted by a strict construction of the principal 
instrument, and any such paper not on its face a contract, unless by im- 
plication, must be incorporated in the policy at least by reference in order 
to be construed with it, as a general rule. The principal exceptions to this 
rule are where it appears that to refuse to recognize such paper would be 
to sustain a fraud on the insured, as was held in Ins. Co. vs. Montague, 84 
Ky. 653, where a pamphlet issued by the company and presented by the 
agent provided for a paid-up policy not mentioned in the policy itself, but 
not inconsistent with its terms. Here, however, as in the Timlin case, the 
presumptive knowledge of the insured that he was contracting for a ton- 
tine policy, inconsistent with guarantees as to the future, precludes the 
argument of fraud. 

The doctrine on this subject of prospectuses and similar papers not 
referred to in the contract was well stated in the old case of.Ruse vs. Ins 
Co., 23 N. Y. 516, which has furnished a precedent for subsequent deci- 
sions. Where two parties enter into a written contract, all previous propo- 
sitions relating to it are merged, and can only be admitted as explanatory 
in case of ambiguity, but never to vary the written instrument. See, also, 
to the same effect, Odell vs. Ins. Co., 9 Ohio Dec. 589; Knickerbocker Ins. 
Co. vs. Heidel, 8 Lea (Tenn.) 488; MacIntyre vs. Ins. Co., 82 Ga. 478; 
Ins. Co. vs. Race, 8 Ga. 534; Phoenix Ins. Co. vs. Parsons, 129 N. Y. 86. 
The exceptions to this rule will usually be found to involve some assumed 
fraud on the insured through his being misled by the company, or else to 
relate to cases where the accompanying document may not be inconsistent 
with the policy, or may aid in its elucidation or, as in the case of premium 
notes, where such premiums are involved in the contract and a contempo- 
raneous paper relates to their treatment by the company. See Symonds 
vs. Ins. Co., 23 Minn. 491; Little vs. Ins. Co., 5 Ins. L. J. 149; Hull vs. 
Ins. Co., 39 Wis. 397. 


ST. LOUIS COURT OF APPEALS. 


Missourt. 


FRANCIS et AL. 
VS. 
SUPREME LODGE A. O. U. W.* 


MUTUAL BENEFIT ASSOCIATIONS—CONTRACTS—WARANT- 
IES—REPRESENTATIONS. 

Contracts of a mutual benefit association are not governed by the statute of 
Missouri touching warranties and representations in effecting insur- 
ance, and the association may invoke the doctrine that a representa- 
tion as to good health is so material to the risk as to amount to a 
warranty, which, if untrue when made, will defeat a recovery. 


[For other cases, see Insurance, Dec. Dig. § 712.] 


FORFEITURE—WAIVER. 


Though a forfeiture of an insurance contract has taken place, it will be 
treated as waived and the insurance reinstated, if insurer accepts a 


*% Decision rendered, July 12,1910. 1308.W. Rep. 500. 
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premium thereafter falling due and retains it for a sufficient length 
of time to indicate that it considered the insurance still in force. 


[For other cases, see Insurance, Cent. Dig. §§ 1041-1070; Dec. Dig. § 392] 


MUTUAL BENEFIT INSURANCE—FORFEITURE—WAIVER. 


Where a mutual benefit association, after a certificate was forfeitable for 
nonpayment of an assessment, received the assessment, writing in 
sured that it would hold the money in abeyance until he furnished the 
health certificate required by the contract to reinstate him, and there- 
after and without objection accepted payment of a subsequent assess- 
ment, it waived the forfeiture, and that insured later furnished a 
health certificate was not a waiver of his right to insist that the insur- 
ance was in force, though he stated in such certificate that the insurance 
had been forfeited and requested reinstatment. 


{For other cases, see Insurance, Cent. Dig. §$1909-1911; Dec. Dig. § 755.] 


Appeal from Circuit Court, New Madrid County; Henry C. 
Riley, Judge. 

Action by Mamie Pinnell Francis and another against Supreme 
Lodge Ancient Order of United Workmen. Judgment for plain- 
tiffs, and defendant appeals. Affirmed. 


Gro. W. Wins7Eap, Jos. E. Riccs, and JNo. SULLIVAN, for Ap- 
pellant. 

Brown & GALLIVAN, for Respondent. 

Norvonl, J. 

This is a suit on a certificate of life insurance. Plaintiffs re- 
covered and defendant prosecutes the appeal. 

Defendant is a fraternal beneficiary association organized un- 
der the laws of another state, but qualified and conducting the 
business of life insurance under the laws of Missouri. It ap- 
pears the insured, who was the father of the two plaintiffs, be- 
came a member of defendant order a number of years ago and 
received from it a certificate of insurance whereby it agreed and 
undertook to pay the beneficiaries therein mentioned not exceed- 
ing $2,000 upon the prior death of the insured, provided he at 
all times fully complied with the conditions of the certificate, the 
constitution, and laws of the order. Insured paid all of the as- 
sessments up to the date of his death in July, 1907, but omitted 
to pay the assessments falling due on or before November 30, 
1906, until about two weeks thereafter. 

It is provided in the contract of insurance that all assessments 
must be paid to the proper officers of the order on or before the 
last day of each month, and in event any such assessment is not 
paid when due, the insurance shall thereby become forfeited. 
But another provision of the contract goes to the effect that even 
after default in the payment of an assessment at the time it is 
due, the insurance vouchsafed in the certificate may be reinstated 
upon payment of all assessments then due, if the insured within 
three months from such date shall execute and furnish to the 
order a certificate to the effect that he is then in good’ health. 
Further, the certificate required under the rules of the order 
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amounts to a representation of warranty pertaining to the good 
health of the member, and it is contemplated the insurance may 
be reinstated upon the faith of such warranties. 

The insured for some reason defaulted or failed to pay his 
assessment No. 11, payable on November 30, 1906, and as a re- 
sult thereof the certificate of insurance became forfeited on the 
following day, December Ist, of that year. On December 10th, 
defendant’s Supreme Recorder notified the insured by letter that 
he had omitted to pay the assessment referred to and requested 
that he should kindly give the matter his attention. Together 
with this letter, the Supreme Recorder inclosed a proper blank 
for the execution of the contemplated health certificate. On 
December 14, 1906, plaintiff forwarded the amount of the assess- 
ment then due, $15.44, to defendant’s Supreme Recorder, but 
omitted to execute the health certificate required from those in 
default. 

It appears to be conceded in the case that the insured was then 
and had been for some time theretofore in an impaired condition 
of health, suffering with an ailment from which he afterward 
died. The defendant order received the remittance of $15.44 so 
made December 14th to cover the preceding November assess- 
ment, and on December 20th wrote the insured to that effect, but 
did not return the November assessment to him. Instead, the 
defendant’s Supreme Recorder wrote the insured requesting him 
to fill up the reinstatement blank or health certificate and forward 
it to him. This letter concluded by saying, “As we have not re- 
ceived this reinstatement certificate from yourself, we will hold 
this money in abeyance until we hear from you.” The insured 
made no answer to this letter whatever, and paid no heed to the 
request for the health certificate. The insured, still having failed 
to furnish a health certificate, paid the assessment levied against 
his insurance for January, 1907, and it is conceded the defendant 
order received such payment in due time on January 31, 1907. 

There is nothing in the record to the effect that defendant de- 
clined to accept this January assessment, though it was unac- 
companied by the health certificate referred to, or that it held it 
in abeyance awaiting the health certificate. On February 6, 1907, 
defendant’s Supreme Recorder wrote the insured calling his at- 
tention to the prior letter of December 20th requesting that he 
execute an application for reinstatement, together with the health 
certificate, and said: “We have never received this reinstate- 
ment certificate; hence cannot retain you on our books as a good 
standing member. We believe this is the second time we have 
called your attention to the nonreceipt of your reinstatement 
blank. Will you kindly attend to this at once?” On February 
8th, defendant received from plaintiff the application for rein- 
statement requested which contained the health certificate. This 
application containing a warranty to the effect that insured was 
in good health at the time, that is, on February 6th, is as follows: 

“Supreme Lodge Beneficiary Jurisdiction. Application for 
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Reinstatement. 

“February 6, 1907. 
“To the Supreme Lodge Ancient Order of United Workmen :— 
“TI, W. W. Pinnell, holding beneficiary certificate No of 
the Ancient Order of the United Workmen, having been sus- 
pended from all rights, benefits, and privileges of the order, and 
having forfeited all my rights as a member of the order, by rea- 
son of the nonpayment of assessment No. 11, which suspension 
and forfeiture occurred within a period of three (3) months 
prior to the date of this certificate, and desiring to be reinstated 
in said order, as provided by the laws thereof, do hereby certify 
that I am at this date, in sound bodily health, and that I agree 
that the reinstatement of myself as a member of the order based 
upon this certificate shall be valid and binding only upon the 
condition that the statement herein contained, relating to my 
bodily health, is true in every respect, upon.the day and date 

hereof. W. W. Pinnell. 
“TSignature of applicant. ]” 


Insured paid all assessments made thereafter until the month 
of July, 1907, when he died from the effects of a kidney trouble, 
which, it is admitted, had threatened his dissolution for about 
three years theretofore. It is conceded throughout the case that 


the insured was not in good health, either at the time he defaulted 
with respect to the payment of the November assessment, or at 
the time he executed the health certificate above set forth. 

This defendant, being a mutual benefit association within the 
meaning of our laws, its contracts are not to be determined by 
reference to our statute touching warranties and representations 
in affecting insurance, but instead may invoke the doctrine that a 
representation as to good health is so material to the risk in 
entering into a contract for life insurance as to amount to a 
warranty in fact, which will defeat a recovery if it appears to 
have been untrue when made. It may therefore be conceded that 
if the insurance involved here were forfeited, and so continued 
at the time the deceased made the false representation as to the 
condition of his health above set out, this of itself would so in- 
validate the contract as to defeat any recovery thereon whatever. 
McDermott vs. Modern Woodmen of America, 97 Mo. App. 636, 
71 S. W. 833; Modern Woodmen of America vs. Angle, 127 Mo. 
App. 94, 104 S. W. 297. 

However, the court found the fact as if, though the insurance 
had been forfeited on December 1, 1906, for the nonpayment of 
the November assessment, the defendant had waived the for- 
feiture and reinstated the contract by receiving and retaining the 
assessments above mentioned, when they were unaccompanied by 
the health certificate. There is no question in the case as to the 
competency of the officer of defendant to waive the forfeiture. 
It seems to be conceded throughout that the Supreme Recorder, 
by whose conduct the matter is to be determined, is possessed of 
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full power in the premises, for, indeed, he is an officer of the 
Supreme Lodge, having complete jurisdiction over such mat- 
ters. The only question, therefore, which we are to determine is 
as to whether or not there is substantial evidence in the record 
tending to prove a waiver of the condition of the contract, which 
forfeited the insurance on December Ist; for the court so found 
the fact to be. 


Succinctly stated, a waiver is said to be the intentional aban- 
donment or relinquishment of a known right. Fulkerson vs, 
Lynn, 64 Mo. App. 649, 653; Reed vs. Bankers’ Union, etc., 121 
Mo. App. 419, 426, 99 S. W. 55; West vs. Platt, 127 Mass. 372. 
Mr. Bishop says: “Waiver is where one in possession of any 
right, whether conferred by law or by contract, and of full knowl- 
edge of the material facts, does or forbears the doing of some- 
thing inconsistent with the existence of the right or of his inten- 
tion to rely upon it; thereupon he is said to have waived it, and 
he is precluded from claiming anything by reason of it after- 
ward.” Bishop on Contracts, § 792. The matter of intention be- 
ing the essential element to a waiver, it appears that the precise 
question which the court is called upon to consider is whether 
there is substantial evidence in the record tending to show that 
defendant did some act pertaining to the matter in controversy, 
from which it may be reasonably inferred that it manifested an 
intention not to rely upon the forfeiture of the insurance. Fur- 
thermore, judgment must be given on this question in accordance 
with the accepted doctrines of the law and established precedents 
in such cases. It is frequently said that equity abhors forfeitures, 
and it may be said as well that they are not favorites even in 
courts of law. The policy of the law is not to aid the forfeiture 
of a right once established. Lewine vs. Knights of Pythias, 122 
Mo. App. 547, 560, 99 S. W. 821;) 3 Am. & Eng. Ency. Law 
(2d Ed.) 1086. 


There can be no doubt that, more or less influenced by this 
thought, the general doctrine obtains throughout the law of insur- 
ance to the effect that valuable rights shall not be denied on the 
grounds of forfeiture, if slight evidence sufficiently indicates a 
purpose on the part of the one in whose favor the forfeiture is 
stipulated not to enforce it. In this view, the rule of decision is 
that though a forfeiture of the insurance contract has taken place, 
it will be treated as waived and the insurance reinstated, if the 
insurer accepts a premium thereafter falling due and retains it 
for a sufficient length of time to indicate that it considered the in- 
surance still in force. Reed vs. Bankers’ Union, etc., 121 Mo. 
App. 419, 99 S. W. 55; Wichman vs. Metropolitan Life Ins. Co., 
120 Mo. App. 51, 96 S. W. 695; Andrus vs. Fidelity, etc., Ins. 
Co., 168 Mo. 151, 165, 67 S. W. 582; 2 Bacon’s Benefit Societies, 
§ 431. Mr. Bacon says: “If the company receives the payment 
of the premium with the knowledge of the breach of the condi- 
tions of the policy, it will ordinarily be held to have waived the 
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breach and be estopped from alleging such breach as a ground of 
forfeiture.” 2 Bacon (3d Ed.) § 431. 

It appears in proof defendant received the November remit- 
tance from the insured amounting to $15.44 on or prior to De 
cember 20th, for it wrote him of that date that it would hold the 
money in abeyance until he had furnished the health certificate 
required. There can be no doubt that the insurance was for- 
feited on the lst day of December by virtue of the contract, and 
it may be defendant should not be declared to have waived the 
forfeiture by the mere holding of this money a few days or a 
reasonable length of time for the health certificate to be fur- 
nished; but it appears that the health certificate was not finally 
furnished until the 6th or 8th of February thereafter. It seems 
that this of itself would indicate a purpose on the part of defend- 
ant not to enforce the provisions of the contract with respect to 
forfeiture. At any rate, under the established rule of decision in 
this state, defendant should have returned the assessment 
promptly or within a reasonable time at least, or it will be treated 
as having waived the forfeiture. In Andrus vs. Ins. Co., 168 Mo. 
151, 165, 166, 67 S. W. 582, a case presenting one feature much 
resembling this one, our Supreme Court has said substantially, 
the insurer may not thus retain the assessment and thereafter 
insist on the forfeiture, even though it communicated the fact to 
the insured that it held such payment on condition that a health 
certificate would be furnished. To the same effect is Reed vs. 
Bankers’ Union, etc., 121 Mo. App. 419, 99 S. W. 55. 

But to put aside entirely the question with respect to the as- 
sessment paid in December, which defendant said it retained in 
abeyance, it appears in the proof that the January, 1907, assess- 
ment was paid and defendant received it within due time, on the 
31st day of that month. No objection whatever was made to the 
receipt of this assessment. The health certificate mentioned had 
not been furnished at that time, and no objection was predi- 
cated on that fact whatever. Indeed, it does not appear that de- 
fendant even wrote plaintiff it would hold this assessment in 
abeyance. Nothing to the contrary appearing, the Circuit Court, 
of course, was authorized to infer from the fact that defendant 
received and retained it; that it accepted the same as though the 
insurance was still in force. There is an abundance of proof 
from which the court might infer defendant intended to waive 
the forfeiture. 

But, it is said, conceding defendant had waived the forfeiture, 
it appears that by executing the health certificate on February 6, 
1907, and furnishing it to defendant, the insured waived any right 
he might have had to insist that the insurance was then in force, 
for the reason he stated in such health certificate that he had been 
suspended from the benefits of the order and theretofore for- 
feited his rights as a member thereof. This argument is more 
specious than sound, for it is certain that the law will not de- 
clare a forfeiture which defendant itself has seen fit to waive. 
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If defendant had waived the forfeiture, as was found by the 
court, by its conduct prior to February 6th, then the act of the 
insured in furnishing a health certificate at that time is wholly 
unimportant; for the insurance was then in full force, and the 
mere fact that the insured stated the insurance had theretofore 
been forfeited and requested reinstatement would not operate to 
destroy a valuable contract right then existing under the law. 
The Supreme Court of Georgia has heretofore expressed a like 
opinion on similar facts. See Massachusetts Benefit Life Ass’n 
vs. Robinson, 104 Ga. 256, 30 S. E. 918, 42 L. R. A. 261, 272. 
The judgment should be affirmed. It is so ordered. All concur. 


APPELLATE COURT OF INDIANA. 


Division No. 1. 


AMERICAN CENT. LIFE INS. CO. 
Vs. 


ROSENSTEIN. (No. 6,530).* 


ACTION—DEFENSES—PLEADING. 


In an action of a life insurance policy, paragraphs of the answer pleading 
an alleged rescission of the policy for breaches of warranty, without 
alleging a return of the premiums paid, or an offer to return the 
-_ on discovery of the alleged breach were demurrable for want 
of tacts. 


[For other cases, see Insurance, Cent. Dig. §§ 1609-1624; Dec. Dig. § 
640. ] 


BREACH OF WARRANTY—RESTORATION OF PREMIUM—TEN- 
DER—TIME. 


In order that an insurance company may rescind a policy for alleged 
breach of condition or warranty it must restore, or offer to restore 
the insured to his original situation within a reasonable time or with 
reasonable promptitude after knowledge of the facts relied on for a 
rescission, and a failure to pursue such course constitutes an affirm- 
ance of the contract. 


[For other cases, see Insurance, Dec. Dig. § 228.] 


POLICY—RESCISSION—REASONABLE TIME. 

What is a reasonable time within which an insurer may rescind and res- 
tore or offer to restore, the insured to statu quo is ordinarily a quest- 
ion of fact, unless the facts have been ascertained or are undisputed, 
when it is a question of law. 

[For other cases, see Insurance, Dec. Dig. § 249.] 


% Decision rendered, June 24,1910. 92 .N. E. Rep. 380. 





1398 Insurance Law Journal Vol. 39. [ Oct., 1910. 


CONTRACT MISREPRESENTATION—VALIDITY. 


Though an insurance contract provides that it shall be void in case the ap- 
plicant misrepresents a fact material to the risk, or in case of 
misrepresentations in the application which are made warranties, it is 
nevertheless voidable only at the election of the insurer, the insurer 
being entitled to waive or take advantage of the breach at its election. 


[For other cases, see Insurance, Dec. Dig. § 371.] 


RESCISSION—TIME. 

Defendant issued a policy on deceased’s life December 29, 1905, and insured 
died January 19, 1906. In March following defendant knew the facts 
on which it might base a recission of the contract, and then inquired 
whether letters of administration had been issued. Suit on the policy 
was commenced in June, 1906, and on September 15th defendant 
answered on the theory that the contract was absolutely void, without 
returning or offering to return the premiums. On October 3lst the 
property of the insured was set off to the widow, and on November Ist 
the money received by insurer on the policy was tendered to the 
widow. On March 15, 1907, insurer pleaded a tender of the pre- 
mium, and paid the same into court for the use of the party entitled 
thereto. Held, that insurer’s election to rescind an offer af statu 
quo was not made within a reasonable time, and constituted an elec- 
tion to waive the forefeiture. 


[For cases, see Insurance, Cent. Dig. §§ 1037, 1038; Dec. Dig. § 


BREACH OF CONTRACT—RESCISSION AFTER DEATH. 

Where insured breached his contract and the insurer did not learn there- 
of until after insured’s death, it still was entitled to take advantage of 
the breach or waive it. 

[For other cases, see Insurance, Dec. Dig. § 371.] 


INTEREST OF BENEFICIARY—DEATH OF INSURED. 

Burns’s Ann. St. 1908, § 4703, declares that an insured at any time with the 

' consent of the corporation may change the beneficiary without the 
beneficiary’s consent, provided the policy has not been assigned as 
security for a debt or other legal consideration. Held that, while a 
beneficiary under a contract of insurance has no vested interest there- 
in prior to the death of the insured, yet, on insured’s death, the bene- 
ficiary’s interest became vested and a suit on the policy constitued an 
election by her to accept the contract, which was enforceable only by 
her or her representatives. 


[lor other cases, see Insurance, Cent. Dig. § 1470; Dec. Dig. § 586.] 


RIGHTS OF BENEFICIARY—FORFEITURE—TENDER. 


Where an insurance policy was payable to a third person as beneficiary, and 
after insured’s death the beneficiary sued thereon, a tender of statu 
quo necessary to the enforcemnt of a forfeiture on facts alleged to 
have been first discovered by the insurer after insured’s death should 
have been made to the beneficiary, and not to the widow or legal 
representative of insured. 

[For other cases, see Insurance, Dec. Dig. § 310.] 


Rabb, J., dissenting. 


On rehearing. Affirmed. 
For former opinion, see 88 N. E.. 97. 
Myers, J. 
This action was brought by appellee against appellant June 22, 
1906, on a policy of life insurance issued by the appellant, insur- 
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ing the life of Frank Rosenstein. The complaint was in one para- 
graph, and its sufficiency is not questioned. Appellant answered 
in eight paragraphs. A demurrer of want of facts was sustained 
to each of said paragraphs, except the first, which was a general 
denial. Appellant then withdrew its general denial, refused to 
plead further, and thereupon the court rendered judgment in 
favor of the appellee. From that judgment this appeal was 
taken. The errors here relied upon are based upon the action of 
the lower court in sustaining a demurrer to each of the several 
paragraphs of answer, and that the judgment rendered was con- 
trary to law. 

The policy named appellee, the mother of the insured, as the 
beneficiary. Said policy was issued December 29, 1905, and the 
insured died January 19, 1906. Each of said paragraphs of an- 
swer, except the first, proceeded upon the theory that the in- 
sured had procured the appellant to issue to him a policy on his 
life by misrepresentations and false statements in his application 
for said policy, and by false answers to the company’s medical 
examiner; that is to say, he falsely stated that he had never made 
any application to any other life insurance company which ap- 
plication had been declined; that he falsely stated that he had 
never engaged in the sale of intoxicating liquors; that he 
falsely stated his use of intoxicating liquors, and that he falsely 
stated the attendance and treatment by a physician; that the in- 
sured by said application agreed “that each and all of the follow- 
ing statements, answers and agreements, as well as all statements 
and answers made to the company’s medical examiner, shall be 
and are warranties that the facts and things therein contained are 
true.” The policy recited that it was issued “in consideration of 
the agreements and warranties in the written and printed appli- 
cation for this policy of insurance, which is hereby made a part 
of this contract.” 

In each the second, third, and fourth paragraphs of the an- 
swer, the pleader sought to have the contract rescinded on the 
ground of alleged breaches of warranty, without any showing 
of a return, or offer to return, the premium paid by the insured 
upon its discovery of the alleged breaches. The failure to re- 
turn, or offer to return, the money received by it on account of 
the contract was fatal to each of the paragraphs as against a de- 
murrer for want of facts. United States, etc., Ins. Co. vs. Clark, 
41 Ind. App. 345, 83 N. E. 760, and cited cases; Burgett vs. Teal, 
91 Ind. 260; Worley vs. Moore, 97 Ind. 15; Sandage vs. Studa- 
baker Bros. Mfg. Co., 142 Ind. 148, 41 N. E. 380, 34 L. R. A. 
363, 51 Am. St. Rep. 165. 

Upon examination of the record, we find that the first four 
and no other paragraphs of answer were filed September 15, 
1906, and the demurrer to all except the first was sustained on 
October 13, 1906. Then follows an entry of date March 15, 
1907, showing the filing of the amended fifth, sixth, seventh, and 
eighth paragraphs of answer. The transcript does not show the 
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filing of the paragraphs which the ones now being considered are 
said to amend, nor does it show anything with reference to the 
facts set forth in such original paragraphs, if such were filed. 
Each of these so-called amended paragraphs proceed upon the 
theory that the policy in question was issued under such circum- 
stances as rendered it voidable at the election of the appellant, 
and that the appellant elected to rescind the contract and offered 
to return the premium received by it on account thereof. The 
averments of each answer respecting appellant’s offer to return 
said premium are as follows: “Defendant says that, on learning 
that said answer (referring to a certain answer in the applica- 
tion) was false and untrue, the defendant took steps to return 
the premium received on account of said policy, and made in- 
quiry at the office of the clerk of the Circuit Court of Marion 
County to ascertain if letters of administration had issued on 
the estate of said Frank Rosenstein, or if said estate had been 
in said court, and that defendant was informed by said clerk that 
no proceedings relative to said estate had been taken in said 
court.” It was also averred that the insured left surviving him 
his wife, Ida Rosenstein, who on the last day of October, 1906, 
by proper proceedings in the Marion Circuit Court, had set over 
to her by order of that court the entire estate of the insured, in 
value less than $500; “that upon learning of the fact that the 
Marion Circuit Court had set over to said Ida Rosenstein, widow 
of Frank Rosenstein, the entire estate of said Frank Rosenstein, 
it on or about the lst of November, 1906, tendered to said Ida 
Rosenstein the sum of $68.25, being the premium paid by said 
Frank Rosenstein to the defendant for*and on account of said 
policy of insurance herein sued upon;” that she refused said 
tender, and refused to accept said sum “for and on account of 
said policy, as aforesaid, and the defendant now brings in court 
the said sum of $68.25, and by leave of court deposits the sum 
with the clerk of this court for the benefit of said Ida Rosenstein, 
widow, or for the benefit of such other person or persons as the 
court may determine is or are entitled thereto.” In March, 1906, 
appellant learned of the untruthfulness of certain answers in said 
application. 

In this state the rule is well settled by a long line of decisions, 
beginning with the case of Calhoun vs. Davis, 2 Ind. 532, that, 
before a party will be allowed to rescind his contract, he must 
restore or offer to restore the other party to his original situation. 
But this rule must be considered in connection with another 
equally as well supported, to the effect that, before a party can 
have a rescission of a contract for fraud or for breach of war- 
ranty, he must not only return or offer to return whatever of 
value he had received by the contract, but he must elect to re- 
scind and place the other party in statu quo within a reasonable 
time, or “with reasonable promptitude” after knowledge of the 
facts relied on for a rescission. <A failure to pursue this course 
affirms the contract. Horner vs. Lowe, 159 Ind. 406, 64 N. E. 
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218; Modern Woodmen vs. Vincent, 40 Ind. App. 711, 80 N. E. 
427, 82 N. E. 475; United States, etc., Ins. vs. Clark, supra; 
Fisher vs.Wilson, 18 Ind. 133; Watson, etc., Mining Co. vs. Casteel, 
68 Ind. 476; Schreiber vs. German-American Ins. Co., 43 Minn. 
367, 45 N. W. 708; Insurance Co. vs. Gray, 44 Kan. 731, 25 Pac. 
197. In such cases a reasonable time is ordinarily a question of 
fact, but where the facts have been ascertained, or where they are 
undisputed or admitted, it becomes a question of law. American, 
etc., Glass Company vs. Indiana, etc., Company, 37 Ind. App. 439, 
76 N. E. 1006; Pickel vs. Phenix Ins. Co.., 119 Ind. 291, 300, 21 
N. E. 898; Employers’, etc., Corp. vs. Light, etc., Co., 28 Ind. App. 
437, 63 N. E. 54; Hill vs. Hobart, 16 Me. 164; Wingate vs. King, 
23 Me. 35. 

We are not unmindful of that line of cases holding that it is un- 
necessary for the insurer to refund the premium in order to avail 
itself of a stipulation in the contract, providing that it shall be void 
in case the applicant shall misrepresent a fact material to the risk, 
or in case of misrepresentations in the application which are made 
warranties. In the contract before us there is no such stipulation. 
Had it contained such a stipulation, it would not be void under the 
settled law of this state, but voidable at the election of the appel- 
lant, for the obvious reason that the insurer alone, in case of a 
warranty may waive or take advantage of it. Masonic, etc., 
Ass’n vs. Beck, 77 Ind. 203, 40 Am. Rep. 295; Exelsior, etc., 
Ass’n vs. Riddle, 91 Ind. 84; Glens Falls Ins. Co. vs. Michael} 167 
Ind. 659, 74 N. E. 964, 79 N. E. 905, 8 L. R. A. (N. S.) 708; 
United States Ins. Co. vs. Clark, supra; AXtna Life Ins. Co. vs. 
Bochting, 39 Ind. App. 586, 79 N. E. 524; Selby vs. Mutual Life 
Ins. Co. (C. C.) 67 Fed. 490. The case last cited was an action 
on three life insurance policies, to which the defendant answered 
in avoidance untrue statements of the insured in his written appli- 
cation upon which the policies were issued. In that case it was 
said: “A complete defense on the ground of a breach of the war- 
ranty could be made only by alleging that the defendant had 
claimed and exercised its right within a reasonable time, and that 
there had been an actual rescission of the contract, or, at least, 
the answer should disaffirm the contract, and plead a tender of the 
premiums. 3 Am. & Eng. Enc. Law, 929, 932; Pars. Cont. (7th 
Ed.) 677, 681.” Glens Falls Ins. Co. vs. Michael, supra, was an 
action brought upon a fire policy, where in it was provided: “This 
entire policy shall be void if the insured has concealed, or misrep- 
resented in writing or otherwise, any material fact or circum- 
stance concerning this insurance of the subject thereof; or if the 
interest of the insured in the property be not truly stated herein. 
* * * This entire policy, * * * shall be void * * * 
if the interest of the insured be other than unconditional and sole 
ownership.” It was shown that the interest of the insured in the 
property covered by the policy was that of life tenants only, that 
the policy was issued without any oral or written statement, and 
that they had no knowledge of the condition in said policy with 

ov™ XXXIX.—91. 
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reference to title. In that case it was held that the word “void” 
was used in the policy in the sense of voidable. 

The transcript before us shows that the insured died January 
19, 1906. In March, 1906, appellant knew the facts upon which it 
might base a rescission of the contract. It then inquired of the clerk 
of the Marion Circuit Court regarding letter of administration on 
the estate of the insured. This action was commenced in June, 1906, 
September 15th, 1906, appellant answered appellee’s complaint up- 
on the theory that the contract was absolutely void, without return- 
ing or offering to return the premiums. On October 31, 1906, by 
proceedings begun and had in the Marion Circuit Court, the prop- 
erty of the insured was set over to the widow under section 2943, 
Burns’ Ann. St. 1908. November 1, 1906, the money received by 
appellant on account of said policy was tendered to the insured’s 
widow. March 15, 1907, appellant pleaded a tender of the pre- 
mium, and paid the same into court, for the use of the party en- 
titled to the same. From these facts, it will be seen that no reason 
is given for a tender of the premiums to the widow, and, in the 
absence of the facts, we are not authorized to infer that the tender 
was made upon a rescission of the contract. At the time of this 
tender this action had been pending more than four months, and 
appellant had answered the complaint upon the theory of no con- 
tract. One year had passed after knowledge of all facts and this 
action was pending nine months before appellant interposed a de- 
fense on the theory of a rescission. It will also be observed that 
in neither of said paragraphs of answer is it directly averred that 
the insured had no personal representative to whom appellant 
might have returned the premium. The fact that it made inquiry 
at the office of the clerk and was informed by the clerk that no 
proceedings relative to said estate had been taken in said court is 
not an averment of the fact that no letters had been issued. If 
letters had iSsued, appellant was bound to take notice of the fact, 
notwithstanding the clerk’s statement to the contrary. It is a 
familiar rule of pleading that all presumptions are to be indulged 
against the pleader. The application of this rule to the facts 
drawn from the pleadings in this case warrant the conclusion that 
appellant did not elect to rescind the contract until March 15, 
1907. True, prior to that time, with knowledge of all the facts, it 
denied liability and tried to avoid payment of the policy, without 
electing to disafirm it. But we find no reason for indorsing a 
course of action which will allow a party entitled to rescind his 
contract to retain all of its benefits until all efforts for a success- 
ful defense on other grounds have been exhausted, and the other 
party thereby put to expense, before electing to rescind and in 
good faith offering to return that which he thus received. The 
principle underlying this conclusion is well supported. McCormick 
and Son vs. Royal Ins. Co., 163 Pa. 184, 29 Atl. 747; Continental 
Ins. Co. vs. Waugh & Son, 60 Neb. 348, 83 N. W. 81: Smith vs. 
German Ins. Co., 107 Mich. 270, 65 N. W. 203, 61 Am. St. Rep. 
326; Towle vs. Insurance Co., 91 Mich. 227, 51 N. W. 987; Brink 
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vs. Insurance Co., 80 N. Y. 108; Georgia Home Ins. Co. vs. Allen, 
128 Ala. 451, 30 South. 537. The payment of the money into court 
as stated in the last four paragraphs, and the averment of the 
facts regarding the breach of warranty by the insured, together 
with facts showing a disaffirmance of the contract, would not 
constitute a defense to appellee’s complaint if the election to re- 
scind and its offer of statu quo was not within a reasonable time 
after learning of the facts upon which it claimed a forfeiture. 

The law does not favor forfeitures, and courts will look care- 
fully to every circumstance, act, or course of action indicating an 
election to waive a forfeiture. “Such a waiver need not be based 
upon any new agreement or an estoppel.” Titus vs. Glens Falls 
Ins. Co., 81 N. Y. 410, 419. In Queen Ins. Co. vs. Young, 86 Ala. 
424, 5 South. 116, 11 Am. St. Rep. 51, and quoted with approval 
by this court in the case of Supreme Tribe of Ben Hur vs. Hall, 
24 Ind. App. 316, 324, 56 N. E. 780, 783, 79 Am. St. Rep. 262, it 
was said: “If the company, after knowledge of the breach, enters 
into negotiations or transactions with the assured, which recognize 
and treat the policy as still in force, or induces the assured to incur 
trouble or expense, it will be regarded as having waived the right 
to claim the forefeiture.” See, also, Baker vs. New York Life Ins. 
Co. (C. C.) 77 Fed. 550. If the insured breached his contract, and 
appellant was not aware of all the facts until after the insured’s 
death, it still had the right to take advantage of such breach or to 
waive it. Masonic, &c., Ass’n vs. Beck, supra. Upon the admitted 
facts, the delay of the appellant in exercising its right to rescind 
the contract was unreasonable. New York Life Ins. Co. vs. 
Baker, 83 Fed. 647, 652, 27 C. C. A. 658; Frasier vs. New Zealand 
Ins. Co., 39 Or. 342, 64 Pac. 814. 

Aside from the question above discussed, and the conclusion 
reached necessarily affirming the judgement, counsel for appel- 
lant insist that under the facts in this case the widow of the in- 
sured was the only person entitled to receive a return of the pre- 
mium on rescission of the contract. This contention, of course, is 
based upon the further fact that the insured had no personal rep- 
resentative, and that the beneficiary had no right to the proposed 
return premium. The contract here in question was one entered 
into for the benefit of a third party, known as the beneficiary, but 
by a provision of the law authorizing the appellant to do business 
(section 4703, Burns’ Ann. St. 1908), and by the terms of the con- 
tract of insurance the beneficiary had no vested interest therein 
prior to the death of the insured (Equitable Life Ins. Co. vs. 
Stough, 89 N. E. 612); but upon the death of the insured, the 
interest of the beneficiary vested and the bringing of suit to en- 
force payment of the policy was an election by her to accept the 
contract, it therefore became her contract and enforcable only by 
her or her representative. The death of the insured matured the 
policy, and while appellee occupied no better position than the in- 
sured with reference to equities, or other grounds affecting the 
validity of the policy, yet from that time on her interest could 
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not be divested or defeated, except by her own act, or as provided 
for in the policy. Penn. Mutual Life Ins. Co. vs. Norcross, 163 
Ind. 379, 390, 72 N. E. 132. Appellant’s liability upon the policy 
was no longer to the insured, but to such beneficiary, for, as 
stated in Johnson vs. Central Trust Co., 159 Ind. 606, 610, 65 N. 
E. 1028, 1030: “It is the law that creates the necessity privity, 
upon the acceptance of such third party, and he thereby secures 
the advantages, and must bear the burdens that properly belong 
to him as a party to.the contract.” See, also, Foster vs. Leininger, 
33 Ind. App. 669, 72 N. E. 164; Miller vs. Billingsly, 41 Ind. 489 ; 
Miller vs. Land and Lumber Co., 66 N. C. 503. The position of 
appellee with respect to the policy in suit excludes the widow or 
the personal representative of the insured from in any manner 
doing anything which would at all jeopardize her rights or inter- 
est in the policy, or her rights of action thereon. It appears to us 
that the relation of appellant and appellee is somewhat analogous 
to that of the debtor and creditor, wherein the rule respecting 
tender, as collected from the decided cases, seems to be as follows : 
“A valid tender can only be made to the holder of the debt, or 
some person representing him, at the time of the tender, with 
power to accept it, and who, if the circumstances call for a trans- 
fer of the debt, has also power to assign it.” 28 Am. & Eng. Enc. 
of Law (2d Ed.) 36. This court has held that “a tender of 
money, to be sufficient, must first be offered to the party entitled to 
receive it, or to some one authorized to receive it, for him, and. 
if refused, the money must then be paid into court for his use and 
benefit.” Phoenix Ins. Co. vs. Overman, 21 Ind. App. 516, 52 N. 
E. 771. The law to which we have referred governing tender, and 
the settled law in this state requiring insurance companies to re- 
turn or offer to return the fruits of their contracts with the in- 
sured, if they would rescind them, being entirely consistent during 
the lifetime of the insured, are not rendered inharmonious by the 
substitution of the beneficiary in place of the insured after the 
latter’s death; for, as we have seen, the law governing this class 
of contracts creates the necessary privity on the part of the bene- 
ficiary, and thereafter the company and the beneficiary are the 
only parties in interest. The purpose of appellant in offering to 
return the premium was not that it should be applied upon the 
contract, but to avoid it, and, if appellee alone could enforce pay- 
ment of the contract, she alone could have accepted a return of 
the premium in bar of the action, a thing the personal representa- 
tive of the insured or the widow could not do. It must be kept 
in mind that the policy in question was not void, but voidable at 
the election of the insurer, and that the rules applicable to a re- 
covery of the premium in the one case are not applicable in the 
other. Selby vs. Mutual Life Ins. Co., supra; American, etc., Ins. 
Co. vs. Bertram, 163 Ind. 51, 70 N. E. 258, 64 L. R. A. 935; 
American, etc., Ins. Co. vs. Mead, 39 Ind. App. 215, 79 N. E. 526. 
The question now being considered is one of first impression in this 
state, and in our opinion sound reason requires us to hold that 
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an election to rescind because of a breach of warranty or for 
fraud should not only be made known to the person entitled to 
enforce payment of the policy, but a tender or offer to return the 
premiums should be made to such person with reasonable prompt- 
itude after knowledge of all the facts. In case of refusal to ac- 
cept and suit is commenced on the policy, such premiums may be 
paid into court for the benefit of the party entitled thereto. But 
in this case, as we have seen, the tender came too late. 

The case of Hexom vs. Knights of Maccabees, 140 Iowa, 41, 
117 N. W. 19, was an action upon a certificate of membership in 
a society, the by-laws of which made such certificate void in case 
the insured engaged in a prohibited occupation. The occupation 
of the insured at the time of his death being prohibited and the 
society not having waived the by-law and not having discovered 
the fraud until after the insured’s death, and there being no legal 
representative, it appears that the court was of the opinion that 
the society was excused from offering to return the premiums, on 
the theory that such return must be to the insured or his legal 
representative. But from anything appearing in that opinion the 
court took no notice of the considerations and reasons which lead 
us to a different conclusion with respect to the person legally enti- 
tled to receive a return of such premiums, if the company would 
rescind its contract. 

The demurrers to the several answers were properly sustained. 

Judgment affirmed. 

Comstock, C. J., and Watson, Hadley, and Robby, JJ. concur. 


Rasp, J. (dissenting). 

[ do not concur in the view that, in order to avoid the contract 
of insurance sued upon, it was essential that the insurance com- 
pany tender to the beneficiary the premium received by it from 
the insured as the consideration for its contract. Where the right 
to rescind a contract requires the party seeking such rescission 
to place the other contracting party in statu quo, the tender must 
be made to the party with whom the contract was made or his 
representative. This rule is elementary and universal, and ap- 
plies to a contract of insurance equally with all other character of 
contracts. All the rights of a beneficiary in an insurance contract 
grew out of a contract, and depend upon its existence and validi- 
ty. None can or do arise out of its rescission. The rescission of 
the contract is its destruction. It leaves the parties as though the 
contract had never been made. If this policy vested, as some 
life insurance policies do, a present interest in the beneficiary that 
could not be destroyed or affected by any subsequent agreement 
between the company and the insured, and the assured were living, 
it would scarcely be contended that a tender of the premium paid 
made to the beneficiary, under such circumstances, would put the 
company in a position to claim a rescission of the contract, on the 
grounds set forth in appellant’s answer in this case, and, in my 
view the death of the assured in no wise altered the duties and 
the rights of the company in this respect. 
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COURT OF APPEAL OF CALIFORNIA. 


First District. 


BROWN 
vs. 


GRAND LODGE OF ANCIENT ORDER OF 
UNITED WORKMEN OF CALIFORNIA. 


(Civ. 796.)* 


MUTUAL BENEFIT— DEATH EVIDENCE—ABSENCE. 


Where, in an action on a benefit certificate, plaintiff relied on absence for 
more than seven years to raise a presumption of death, she was 
bound to show, in addition to such absence, diligent effort to locate 
insured, and that she had made inquiries in all places where he might 
reasonably be expected to be found, if alive, and had exhausted every 
source of information without avail. 


[For other cases, see Insurance, Dec. Dig. § 819.] 


Appeal from Superior Court, City and County of San Fran- 
cisco; George A. Sturtevant, Judge. 

Action by Kate V. Brown against the Grand Lodge of Ancient 
Order of United Workmen of California. Judgment for plain- 
tiff, and defendant appeals. Affirmed. 


D. J. HirsHperc, for Appellant. 

CuarLeEs A. SHURTLEFF and Rospert B. GayLorp, for Re- 
Spondent. 

KERRIGAN, J. 

This is an action based upon a benefit certificate issued by the 
defendant to the husband of the plaintiff, by the terms of which, 
upon the husband’s death, the defendant agreed to pay to the 
plaintiff the sum of $2,000. The plaintiff’s husband, Willis F. 
Brown, disappeared in October, 1910, and had not been heard 
from for more than seven years when this action was brought. In 
the trial court judgment went for the plaintiff, and this appeal, 
according to the notice thereof, is from the judgment and from an 
order denying a motion for a new trial. 

The appeal from the judgment is based on the sole ground that 
the evidence does not support the findings. The only record on 
appeal however, is the judgment roll, i. ¢., the complaint, answer, 
findings, and judgment. No evidence has been brought up, and 
the transcript also fails to show that any motion for a new trial 
was ever made. In this condition of the record we are bound to 
assume that the evidence was sufficient to support the findings. 
And upon examination of the findings it is apparent that they 
support the judgment. 

Giving full force to the authorities cited to sustain appellant’s 
position, that in addition to the absence of an individual for seven 
_— eee ee 


* Decision rendered, June 1, 1910. 110 Pac. Rep. 352. 
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years it must also appear that a diligent effort has been made to 
locate the absentee, still we cannot perceive how this aids appel- 
lant, for the court found that plaintiff had made inquiries in all 
places where her husband might reasonably be expected to be 
found if alive, and that she had also exhausted every source of 
information in her efforts to locate him, but all without avail. 

The judgment and order are affirmed. 

We concur: Cooper, P. J.; Hall, J. 


SUPREME COURT OF GEORGIA. 


TUCKER 
US. 


KNIGHTS OF PYTHIAS OF NORTH 
AND SOUTH AMERICA* 


BENEFIT INSURANCE—PLEADING—PETITION—EVIDENCE— 
— “REPRESENTATIVE” —“LEGAL REPRESENTA- 
VE”. 


The court committed no error in overruling the demurrer to the petition 
and directing a verdict in favor of the defendant. 

[For other cases, see Insurance, Cent. Dig. §§ 1935, 1996-1998; Dec. Dig. 
§§ 771, 815.] 


[F .. other definitions, see Words and Phrases, vol. 5, pp. 4070-4076; vol. 
8, p. 7704; vol. 7, pp. 6110-6115; vol. 8, p. 7785.] 


Error from Superior Court, Chatham County; W. G. Charlton, 
Judge. 

Action by A. L. Tucker, administrator, against the Knights of 
Pythias of North and South America. Judgment for defendant, 
and plaintiff brings error. Affirmed. . 


Travis & Travis, for Plaintiff in Error. 
Gorpon Saussy, for Defendant in Error. 


Hoven, J. 

The administrator of a deceased member of the “Grand Lodge 
of the Knights of Pythias of the State of Georgia,” a mutual ben- 
efit society, sued the latter on a policy issued by it to the mem- 
ber on December 18, 1904, which policy provided that the order, 
“under the following express conditions, stipulations, and agree- 
ments now existing or that may hereafter be enacted by the grand 
lodge, will pay to the widow, legal heirs or representatives, .at the 
death of” the member, a specified amount, provided that the mem- 


% Decision rendered, Aug. 12,1910. 688.E. Rep. 796. Syllabus by the Court. 
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ber shall have complied with all regulations and laws of the 
lodges, and the following conditions that the member shall be in 
good standing in his lodge at the time of his death, and the records 
of the endowment bureau shall sustain the same, that the policy 
shall not be assigned or hypothecated by the member before his 
death, or by his widow, legal heir or representatives after his 
death. A copy of the policy was annexed to the petition, which 
alleged a compliance by the member and the plaintiff “with all the 
terms, conditions, rules and regulations of the said grand lodge 
necessary or requisite to entitle the petitioner to collect the said 
sum of $300, which the defendant refused to pay.” The defend- 
ant denied liability to the plaintiff, and pleaded and proved pay- 
ment of the amount of the policy to the mother of the deceased, 
who testified that she “was dependent upon the deceased member.” 
The evidence showed that the deceased was never married, and 
left surviving him his father mother, and one sister. The defend- 
ant introduced in evidence the preamble to the by-laws and the 
by-laws of the Grand Lodge of Georgia in existence at the time 
the policy was issued and at the death of the member. The pre- 
amble to the by-laws states “Whereas the supreme lodge * * * 
has granted unto the several grand lodges under its jurisdiction 
the right and authority to manage a beneficiary fund and establish 
bureaus of endowment for the benefit of the families and heirs 
of deceased knights in their respective jurisdictions.” The first 
section of the by-laws provides: “A bureau of endowment is here- 
by created, whereby, upon satisfactory proof of the death of the 
sir knight, * * * a sum of money named in his certificate 
shall be paid to his widow, orphans, or dependent relatives, in 
accordance with the provisions hereinafter made.’’ Another sec- 
tion declared: “Upon the receipt and proof of the death oi a 
knight in good standing, the secretary shall make due publication 
of the same; and, when there has been sufficient proof of the 
identification of the legal heir or heirs, the board of control shall 
cause to be paid to the heir or heirs the sum of money from the 
endowment fund due upon the certificate of endowment.” Other 
sections provided: “Each applicant shall have entered upon his 
‘application the name or names of the person or persons to whom 
he desires his benefits paid. * * * In event of the death of a 
member of the order, and no person or persons shall be entitled to 
receive such benefits by the law of this order, one-half shall revert 
to the benefit fund of the endowment bureau and one-half to the 
lodge of which the deceased brother was a member. * * * Up- 
on receipt of order fom the board of managers, he [secretary 
and treasurer] shall immediately pay to the legal representatives 
of deceased knights, through the chancellor commander of de- 
ceased member’s lodge, the amount due from the benefit fund, 
receiving therefor receipt, and cancel said brother’s policy.’’ The 
secretary and treasurer “shall issue monthly a circular containing 
the following: * * * Sth. The amount paid to legal repre- 
sentatives.” Upon the conclusion of the testimony, the court di- 
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rected a verdict in favor of the defendant, and the plaintiff excep- 
ted. 

1. In view of the allegations of the petition that the deceased 
and the plaintiff (the administrator of the estaté of the former) 
had complied ‘with all the terms, conditions, rules and regulations 
of the said grand lodge necessary or requisite to entitle the peti- 
tioner to collect the said sum of $300,” and the stipulation in the 
policy sued on that the defendant, who issued it, will pay “ to the 
widow, legal heirs, or representatives” of the deceased member 
the amount specified in the policy, there was no error in overruling 
a general demurrer to the petition, the by-laws of the defendant 
not appearing therefrom, and nothing appearing which would pre- 
clude @ recovery on the part of the administrator as coming within 
the class “legal heirs or representatives” referred to in the policy. 
The order overruling such general demurrer did not preclude the 
defendant from showing that under its by-laws the “legal heirs or 
representatives” referred to in the policy did not include the ad- 
ministrator of the deceased member, and that such administrator 
could not recover on such policy. “A contract entered into by a 
benefit society with a member is executory, and its terms will be 
ascertained from the certificate issued to the member, in connec- 
tion with the charter and laws of the society, subject to the law 
of the state under which it is created.” Union Fraternal League 
vs. Walton, 109 Ga. 1, 34 S. E. 317, 46 L. R. A. 424, 77 Am. St.. 
Rep. 350; Civ. Code, § 2135. The words “representative” and 
“legal representative” of a person do not necessarily include the 
administrator or executor of such person; but such words are to 
be construed in connection with the context and the writings form- 
ing a part of the contract in which such words are used. 25 Cyc. 
175; 5 Words & Phrases, 4070, 4076. The words above referred 
to, as employed in the policy and by-laws of the defendant, con- 
strued in the light of the objects and purposes which the order 
sought to accomplish, were not intended to include the administra- 
tor of the member referred to in the policy. See 1 Bacon on Bene- 
fit Societies and Life Insurance, § 262; Warner vs. Modern 
Woodmen of America, 67 Neb. 233, 93 N. W. 397, 61 L. R. A. 
603, 108 Am. St. Rep. 634; Masonic Mutual Relief Ass’n vs. 
McAuley, 2 Mackey (D. C.) 70(2). The court committed no 
error in directing a verdict in favor of the defendant. 

Judgment affirmed. 

Beck, J., absent. The other Justices concur. 
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SUPREME COURT OF GEORGIA. 


JOHNSON 
US. 


AMERICAN NAT. LIFE INS. CO.* 


ACTION ON POLICY—FRAUDULENT STATEMENTS OF IN- 
SURED—ADMISSIBILITY IN EVIDENCE. 


A statute declares that all life or fire insurance policies issued upon the 
lives or property of persons within the state, which contain any ref- 
erence to the application for insurance, or the constitution, by-laws, 
or other rules of the company, either as forming part of the policy or 
contract between the parties thereto, or having any bearing on said 
contract, shall contain or have attached to said policy a correct copy 
of said application, signed by the applicant, and of the by-laws referred 
to, and, unless so attached and accompanying the policy, no such con- 
stitution or by-laws shall be received in evidence, either as part of 
the policy or as an independent contract, in any controversy between 
the parties to or interested in the said policy, “nor shall such applica- 
tion or by-laws be considered a part of the policy or contract between 
the parties”. Held, that a failure to attach an application for life in- 
surance to the policy, which referred to it, prevented such application 
from being treated as a part of the contract or introduced in evidence 
as such, or to show that certain statements were contracted or warranted 
to be true; but it did not prevent the defendant from pleading and 
proving that the insured had made false and fraudulent statements as 
to his age and health, and had thus fraudulently induced the insurer to 
issue the policy, and that it was therefore void, not as matter of con- 
tract, but because of fraudulent procurement. 


{For other cases, see Insurance, Cent. Dig. §§ 214-217; Dec. Dig. § 134.] 


ACTION ON POLICY—EVIDENCE—RATE BOOK. 


Suit was brought on a policy of life insurance containing the following 
provision: “If the age of the insured is incorrectly stated, the amount 
payable under this policy shall be the insurance which the actual pre- 
miums would have purchased at the true age of the insured”. The 
age stated in the policy was 55 years. The defendant pleaded fraud 
in the procurement of the policy, alleging that in fact the insured was 
more than 70 years of age, and uninsurable. Held, that the rate book 
of the company was admissible for the purpose of showing that there 
was no rate on a person 70 years of age, and that the misrepresentation 
was material. 


[For other cases, see Insurance, Cent. Dig. § 548; Dec. Dig. §§ 255, 655.] 


ACTION @N POLICY—EVIDENCE. 


Under the issue of fraud in the procurement of the policy, it was com- 
petent to show false representations by the insured as to his age and 
health, and what they were in fact; and admissions made by him 
were relevant in that connection. 

[For other cases, see Insurance, Cent. Dig. §§ 1677-1685; Dec. Dig. § 655.] 


Error from Superior Court, Johnson County; B. T. Rawlings, 
Judge. 


% Decision rendered, July 14,1910. 688.E. Rep. $31. Syllabus by the Court. 
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Action by E. A. W. Johnson against the American National 
Life Insurance Company. Judgment for defendant, and plaintiff 
brings error. Affirmed. 


J. L. Kent, E. L. SrepHens, and Hines & Jorpan, for Plain- 
tiff in Error. 

Wo. Farrciotu, B. B. Blount, FreEp HaArpER, Brown & 
RANDOLPH, and Rost. S. Parker, for Defendant in Error. 


LUMPKIN, J. 

A policy of insurance was procured on the life of an aged 
negro, who was about 70 years old and in feeble health, as shown 
by the weight of the testimony. He represented himself to be 
55 years of age and in good health, and the policy stated his age 
to be 55 years. There was evidence tending to show that he did 
not pay the premium himself, but it was paid by a white man, 
on whose place he lived. The person who paid the premium also 
appeared to have taken considerable interest in effectuating the 
insurance. The policy was dated January 22, 1908, and was 
assigned to the person who paid the premium, the assignment be- 
ing dated January 30th. The evidence showed that the as- 
signment was prepared in advance, and was taken to the insured, 
along with the policy, and that then it was signed and both to- 
gether were delivered to the assignee. On February 3d the in- 
sured died, twelve days after the date of the policy. Suit was 
brought by the assignee against the insurance company. The de- 
fendant set up fraud in the procurement of the policy, and that 
it was a wagering contract, but offered to return the premium 
paid. The jury found for the defendant. The presiding judge 
overruled the motion for a new trial, and the plaintiff excepted. 

The principal question involved is as to the effect of the act 
of August 17, 1906 (Acts 1906, p. 107). It declares that, “from 
and after the passage of this act, all life and fire insurance poli- 
cies issued upon the life or property of persons within this state, 
whether issued by companies organized under the laws of this 
state or of foreign companies doing business in this state, which 
contain any reference to the application for insurance, or the con- 
stitution, by-laws, or other rules of the company, either as form- 
ing part of the policy or contract between the parties thereto, or 
having any bearing on said contract, shall contain or have at- 
tached to said policy a correct copy of said application signed by 
the applicant, and of the by-laws referred to; and unless so at- 
tached and accompanying the policy, no such constitution or by- 
laws shall be received in evidence either as part of the policy or 
as an independent contract in any controversy between the par- 
ties to or interested in the said policy; nor shall such application 
or by-laws be considered a part of the policy or contract between 
such parties.” This act provides that, where a reference is made 
in the policy of insurance to the application, a correct copy of the 
latter must be attached to the policy, and unless this is done such 
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application shall not “be considered a part of the policy or con- 
tract between such parties.” But this does not exclude an in- 
surance company from showing that the policy was procured by 
fraud and misrepresentation. 

To consider the application as a part of the contract of insur- 
ance, and as forming a warranty or covenant, treats the policy as 
a valid contract and sets up one of its terms. To seek to set 
aside or repudiate the policy as having beeen obtained by fraud 
is to set up that there was no valid and binding contract of in- 
surance. The two things are entirelly different. The legislative 
enactment, which declares that, under certain circumstances, an 
application for insurance mentioned in the policy shall not be con- 
sidered a part of the policy or contract betwen the parties, does 
not prohibit one of such parties from showing that, whatever the 
contract was, it was procured by the fraud of the other. 1 May 
on Insurance (4th Ed.) § 29, C. Section 2097 of the Code of 
1895, in so far as it provides that the representations contained 
in an application for insurance are considered as covenanted to 
be true, is modified by the act of 1906. But section 2098 provides: 
“Any verbal or written representations of fact by the assured to 
induce the acceptance of the risk, if material, must be true, or 
the policy is void. If, however, the party has no knowledge, but 
states on the representation of others, bona fide, and so informs 
the insurer, the falsity of the information does not void the 
policy.” And section 2099 declares that “a failure to state a ma- 
terial fact, if not done fraudulently, does not void; but the willful 
concealment of such a fact, which would enhance the risk, will 
void the policy.” The court excluded the application; but evi- 
dence was admissible to show false representations and conceal- 
ment. 

The tax digest was admissible. Griffin vs. Wise, 115 Ga. 610, 
41 S. E. 1003; Western & Atlantic R. Co. vs. Tate, 129 Ga. 526, 
59 S. E. 266. The registration book of voters was also admissible, 
to throw light on the age of the insured. 

The charge of the court was not entirely accurate, in view of 
the sections of the Code above cited, and of the provision in the 
policy that, “if the age of the insured is incorrectly stated, the 
amount payable under this policy shall be the insurance which 
the actual premium would have purchased at the true age of the 
insured.” But when the entire charge is considered together, and 
it is remembered that, if the insured was 70 years of age, in- 
stead of 55, he was. not an insurable risk in this company, and 
that the premium would not have purchased any insurance at his 
true age, we do not think that any of the charges to which ob- 
jection was taken should cause a new trial. 

The jury found for the defendant. The presiding judge ap-: 
proved their finding, and we cannot say that he erred in so doing. 

Judgment affirmed. All the Justices concur. 
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Note by the Editor of the Insurance Law Journal. 


The courts judicially recognize that the risk in adult life insurance 
increases with age, and that serious misstatements regarding it are ma- 
terial and a ground for forfeiture, whether made intentionally or through 
mistake, unless qualified by the contract or by statute, though a trifling 
discrepancy might not have that effect. See Attna Ins. Co. vs. France, 91 
U. S. 510; France vs. A®tna Ins. Co., 9 Fed. Cas. 657; Linz vs. Ins. Co., 
8 Mo. App. 363; Harshorn vs. Ins. Co. 55 App. Div. (N. Y.) 417; Con- 
tinental Life Ins. Co. vs. Goodall, 5 Ohio Dec. 160; Gray vs. Ass’n, 111 
Ind. 531; Low vs. Ins. Co., 6 Ohio Dec. 1088. The question has more 
often been raised in connection with beneficial orders where the insured 
may be presumed to know the rules of the order. 

But this general rule is often modified either by policy provisions 
similar to the one in question or by statutes restricting forfeiture to acts 
of fraud. See Albert vs. Ins. Co., 122 N. C. 92; Sieverts vs. Ass’n, 95 
Iowa 710. The misstatement, if innocent, must be positively made by the 
applicant, and not merely to the best of his knolwedge. Singleton vs. 
Ins. Co., 11 App. Div. (N. Y.) 403; McArthur vs. Ins. Co., 73 Iowa 336: 
Miller vs. Ins. Co., 107 N. Y. 292. 

It becomes an interesting question in this case, what would have been 
the effect if the misstatement had been innocently made. It may be argued 
that since the company treated the actual age as an uninsurable risk, no 
liability had been assumed. Such is the rule that has been laid down in 
connection with benevolent societies whose membership is regulated by 
constitutions or by-laws presumed to be known by the member. Wiberg 
vs. Ass’n, 73 Minn. 297. Here, however, the insured would not: be pre- 
sumed to know the rules of the company, and the question arises whether 
the company could claim under a literal construction of its provision that 
no insurance could be purchased at the age of seventy, or whether the 
beneficiary should be allowed such an equitable sum as the premiums 
would have purchaser if the tables had been extended to that age. The 
court here treats the uninsurable character of the age as an added reason 
for sustaining the charge below. 


COURT OF APPEALS OF MARYLAND. 


MATHIEU 
vs 


MATHIEU-* 


MUTUAL BENEFIT ASSOCIATION—RIGHTS OF MEMBERS. 


A member of a mutual benefit association, who stipulates in his applica- 
tion for membership to conform to the by-laws in force, or which may 
subsequently be adopted, consents in advance to all reasonable changes 
in the by-laws not impairing vested rights. 

[For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.] 


FRATERNAL INSURANCE—RIGHTS OF BENEFICIARIES. 


A mere designation of a beneficiary by a member of a mutual benefit soci- 
ety does not confer on the beneficiary any vested right in the funds, 


* Decision rendered, Feb. 25,1910. 77 Atl. Rep. 112. 
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payable on the death of the member; and hence a beneficiary may not 
object to a subsequent by-law relating to change of beneficiaries. 


[For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


FRATERNAL INSURANCE—AMENDMENT OF BY-LAWS. 


An amended by-law of a mutual benefit association, stipulating that the 
subsequent marriage of an unmarried member shall make his desig- 
nation of a beneficiary void, but he may redesignate the same benefi- 
ciary, and on his death, without making a redesignation, the benefit 
shall be paid in accordance with a classification prescribed in a by-law, 
imposes no hardship on an existing member and is reasonable and 
operates on him and his certificate, especially where his application 
stipulated that he would conform to by-laws subsequently adopted. 


[For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.] 


FRATERNAL INSURANCE—BY-LAWS—APPLICABILITY. 


Though the rule that a statute is prospective in its operation, in the ab- 
sence of an expressed intent to give it a retroactive force, applies to 
by-laws of corporations, yet the by-laws of mutual benefit societies 
will control existing members, though they are not expressed in retro- 
active terms, especially where the members agreed to be bound by 
such by-laws as might be enacted. 


[For other cases, see Insurance, Cent. Dig. § 1833; Dec. Dig. § 693.] 


Appeal from Circuit Court of Baltimore City; Martin Leh- 
mayer, Judge. 

Interpleader suit by the order of the Knights of Columbus 
against Mary A. Mathieu and against Elizabeth D. Mathieu. 
From a judgment for Elizabeth D. Mathieu, Mary A. Mathieu 
appeals. Affirmed. 


Argued before Boyd, C. J., and Briscoe, Pearce, Schmucker, 
Burke, Thomas, Pattison and Urner, JJ. 


T. Howarp Empert and WiLtiAM MiLNEs Matoy, for Ap- 
pellant. 


J. Royauy Tippett and Ricuarp B. Tipprert, for Appellee. 


SCHMUCKER, J. 

This is an appeal from a final decree of Circuit Court No. 2 of 
Baltimore City, in an interpleader case, disposing of the pro- 
ceeds of a membership certificate in a mutual benefit association. 

It appears from the record that on June 13, 1897, Harry C. 
Mathieu, late of Baltimore City, became a member of the order 
of the Knights of Columbus, which is conceded to be a mutual 
benefit association. In exercise of the privilege accorded to mem- 
bers by the by-laws of the association at that time in force, he, 
being then unmarried, designated his mother, Mary A. Mathieu, 
as his beneficiary and the usual benefit certificate was issued to 
him bearing her name as beneficiary. On June 14, 1899, Ma- 
thieu was married to Elizabeth Deupert, and on September 27, 
1908, he died, leaving her surviving as his widow. He never 
changed the designation of his beneficiary, and the certificate re- 
mained in his possession until his death. 
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On August 9, 1907, the association, in pursuance of an amend- 
ment to its charter made June 27, 1907, by a statute of the state 
of Connecticut, the place of its incorporation, adopted certain 
new by-laws of which section 4 is as follows: “When an un- 
married man or widower names or designates as his beneficiary 
or beneficiaries a person or persons other than his own children, 
or one or more of them, and subsequently marries, the subse- 
quent marriage of such member will have the effect of rendering 
such designation void. But it shall be lawful for such member to 
redesignate the same beneficiary or beneficiaries. Should such 
member die without making a new designation or redesignation, 
then the benefit shall be paid in accordance with the classification 
in section 2, and in the order of precedence therein set forth.” 

Section 2, provided that upon the death of a member, if he 
had failed to designate a beneficiary or the person designated had 
died, or if the designation should fail “for illegality or other- 
wise,” the benefit should be paid “to the person or persons in the 
following classifications and in the order of precedence as herein 
set forth: First, to the member's wife,’ second to his children, 
Cle, Ete. 

Upon the death of Mathieu, the association being unable to de- 
termine whether his wife or his mother was entitled to the bene- 
fits, amounting to $1,000, due under the certificate, instituted the 
present interpleader suit against them and paid the money into 
court. The defendants having duly interpleaded and the case 
having come regularly to a hearing, the court below passed a de- 
cree awarding the money, less the costs of the case, to Elizabeth 
Deupert Mathieu, the widow of the decedent. From that decree 
Mary A. Mathieu, his mother, took the present appeal. 

It being admitted that the designation by Mathieu of his mother 
as his beneficiary was valid and in accordance with the by-laws of 
the association when made in 1897, the single issue raised by the 
appeal is whether that designation was avoided by the changes 
which we have mentioned, subsequently made in the by-laws. 
There can be no doubt that he was subject to the legitimate op- 
eration of the by-laws of the association. That liability on his 
part was not only inherent in his relation of membership, but he 
specifically stipulated in signing the required application for 
membership, a copy of which appears in the record, to conform 
to and abide by the constitution, by-laws, and regulations of the 
association and of any council thereof of which he might at any 
time be a member, “which may now be in force or which may at 
any time hereafter be adopted by the proper authorities.” He 
thereby consented in advance to all reasonable changes to be prop- 
erly made in those laws and regulations. 

The precise question which we are called upon to consider is 
whether sections 4 and 2 of the by-laws adopted in August, 1908, 
had such retroactive operation as to invalidate or terminate the 
designation, made before their passage, of Mr. Mathieu’s mother 
as his beneficiary, and substitute his wife to that position. 
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Conceding in this connection that an amendment of the by-laws 
could not impair the vested rights of any one who had not con- 
sented to it, the weight of authority is that the mere designation 
of a person as beneficiary by the member of a mutual benefit so- 
ciety does not confer upon the person so designated any vested 
right in the fund, payable on the death of the member. 29 Cyc. 
126; 3 Am. & Eng. Encycl. 990; Bacon on Benefit Societies & 
Life Insurance (3d Ed.) § 291; Shipman vs. Protected Home 
Circle, 174 N. Y. 398, 67 N. E. 83, 63 L. R. A. 347; Chambers vs. 
Maccabees, 200 Pa. 244, 49 Atl. 784, 86 Am. St. Rep. 716; Sa- 
bin vs. Phinney, 134 N. Y. 427, 31 N. E. 1087, 30 Am. St. Rep, 
681. It therefore follows that Mr. Mathieu’s mother having had 
no vested right in the $1,000, payable on his death by the asso- 
ciation, no objection to the validity of the amendment of its by- 
laws, made on August 16, 1908, arises from the fact that she was 
by its operation deprived of the benefit of that fund. -The 
amended by-laws imposed no hardship on the member. They 
gave him the right to make a new designation of his beneficiary, 
if he desired to do so, in all cases in which the original designa- 
tion was rendered inoperative by their passage, and also made it 
lawful for him to redesignate the same beneficiary. It was only 
in the event of his failure to exercise his right of making a re- 
designation or a new designation that the fund became payable 
on his death to the members of his immediate family in the order 
of precedence, under which his widow was first entitled to it. 

The acknowledged rule of construction of legislative statutes, 
by which they are held to be prospective in their operation, in the 
absence of a clearly expressed intention to give them retroactive 
force, has been generally applied to the by-laws and regulations 
of corporate bodies. But the courts have frequently held that 
by-laws of mutual benefit and similar societies, in view of the 
nature of the associations adopting them and the character of 
the by-laws themselves, operated upon and controlled the rela- 
tions of existing members to the society and their rights to its 
future benefits, although such laws were not expressed in retro- 
active terms. Such has generally been held to be the rule, where 
the member has agreed to be bound by such laws as might there- 
after be enacted. 29 Cyc. 75, note 55, and page 82, note 75, and 
cases there cited. Gilmore vs. Knights of Columbus, 77 Conn. 
58, 58 Atl. 223, 107 Am. St. Rep. 17; Fullenwider vs. Royal 
League, 180 Ill. 261, 54 N. W. 485, 72 Am. St. Rep. 239; Knights 
of Columbus vs. Rowe, 70 Conn. 550, 40 Atl. 451; Pain vs. So- 
ciété St. Jean, etc., 172 Mass. 319, 52 N. E. 502, 70 Am. St. Rep. 
287; Parish vs. N. Y. Produce Exchange, 169 N. Y. 34, 61 N. 
E. 977, 56 L. R. A. 149; Supreme Lodge vs. Knights, 117 Ind. 
489, 20 N. E. 479, 3 L. R. A. 409; Supreme Lodge vs. La Malta, 
95 Tenn. 157, 31 S. W. 493, 30 L. R. A. 838; Eversberg vs. Mac- 
cabees, 33 Tex. Civ. App. 549, 77 S. W. 249. 

The amendment now under consideration being reasonable in 
itself and intended to effect a modification of the benefit policy of 
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the association that was within the scope of its original design, 
and one in which its members generally were alike interested, we 
do not think that the mere fact that it was not retroactive in terms 
should be held to manifest an intention on the part of the associa- 
tion to limit its operation to the cases of such persons only as 
should thereafter become members. Under such circumstances, 
it is more rational to conclude that the intention of the association 
was to make the change which the amendment produced in its 
benefit policy applicable to its then present as well as its future 
membership. This conclusion applies with especial force to the 
case of existing members, such as Mr. Mathieu, who by the terms 
of their application for membership, in effect, consented in ad- 
vance to such reasonable changes in the by-laws as might there- 
after be made. 

The decree appealed from, being in accordance with the views 
which we have expressed, will be affirmed. 

Decree affirmed, with costs. 


SILCOX VS. GRAND FRATERNITY.* 
(Court of Errors and Appeals of N. J.) 


ae ee STATEMENTS— BREACH OF WAR- 
ANTY. 


Where a contract for life insurance makes the answers contained in a 
written or printed application warranties, and makes such warranties 
part of the contract, an untrue statement by way of answer, concern- 
ing a matter of fact that is within the personal knowledge of the ap- 
plicant, constitutes a breach of warranty that will defeat a recovery 
by the the beneficiary of such contract. 


[For other cases, see Insurance, Cent. Dig. §§ 565, 568, 569; Dec. Dig. § 
268. ] 


APPLICATION—UNTRUE ANSWERS—BREACH OF WARRANTY. 


Where such application contains a clear limitation upon the authority of 
the insurer’s agents to waive or vary any answer required by the ap- 
plication, untrue answers written down by such agent and signed by 
the applicant constitute a breach of warranty that will defeat recov- 
ery upon the contract, if such be the effect given to such untruths by 
the express terms of the application and contract. 


[For other cases, see Insurance, Cent. Dig. §§ 952-955; Dec. Dig. § 376.] 
% Decision rendered, June 20, 1910. 76 Atl. Rep. 1018. Syllabus_by the Court. 
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WEINBERG VS. WOODWARD.* 


(Supreme Court of New York. Special Term, Queens Co.) 


BENEFIT ASSOCIATION—OBLIGATIONS—ASSOCIATIONS 
The obligation as to membership benefits in a mutual association is in the 


nature of an insurance contract, to be governed by principles applica- 
ble thereto. 


{For other cases, see Insurance, Cent. Dig. § 1848; Dec. Dig. § 711.] 


BENEFIT INSURANCE—DEFAULT IN DUES. 

Where the constitution of a bencfit association provides for payment of 
dues at certain dates to avoid forfeiture, such provision is not self 
operative, but requires some act to declare the forfeiture, and failure 
of member to pay his dues on the day designated does not create a 
forfeiture. 

[For other cases, see Insurance, Cent. Dig. 1917; Dec. Dig. § 756.] 


*% Decision rendered, April 10.1910. 124 N.Y. Supp. 480. 





INDUSTRIAL MUT. INDEMNITY CO. VS. WATT.* 


(Supreme Court of Arkansas.) 


LIFE POLICY—SUICIDE—JURY QUESTION. 

Where the evidence on an issue whether one whose life was insured com- 
mitted suicide is sucii that reasonable men might reach different con- 
clusions, the facts, though undisputed, are properly for the jury. 


[For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.] 


LIFE POLICIES—DEFENSES—SUICIDE—EVIDENCE—WEIGHT. 
Evidence held to show that one whose life was insured committed suicide 
[For other cases, see Insurance, Dec. Dig. § 819.] 





* Decision rendered, June 2 27, 1910. 130 8. W. Rep. 532. 


GRAND FRATERNITY VS. MULKEY.* 
(Court of Civil Appeals of Texas.) 


FRATERNAL INSURANCE—PROOF OF DEATH—WAIVER. 

Where a fraternai insurance order, in response to a letter from attorneys 
of the beneficiary containing a notice of the death of a member, re- 
plied by stating that the member was suspended for nonpayment of 
dues, and that he had not been reinstated, and subsequently returned 
dues which it had received, on the ground that the certificate had pre- 


* Decision rende red, “May 7 7,1910. Rehearing denied, July 2,1910. 130 8.W. Rep. 242. 


. 
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viously lapsed for nonpayment of dues, there was a denial of lia- 
bility so that proof of the death of the member was unnecessary 
though the certificate stipulated that it was payable on satisfactory 
proofs of death. . 


[For other cases, see Insurance, Cent. Dig. §§ 1963-1965; Dec. Dig. § 789.] 


FRATERNAL INSURANCE—PAYMENT OF DUES—EVIDENCE. 


Evidence held to justify a finding that a member of a fraternal insurance 
order had not defaulted in the payment of dues for specified months. 


[For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.] 
FRATERNAL INSURANCE—EVIDENCE—INSTRUCTIONS. 


In an action on a benelit certificate defended on the ground that the certifi- 
cate was void for nonpayment of dues, a charge that if the member, 
or some one for him, did not pay dues the verdict should be for de- 
fendant, was not open to the objection that it restricted the defense 
based on nonpayment of dues within the time fixed by the certificate; 
especially, where the court charged that if the dues were not paid on 
or before the last day of the month as required by the certificate the 
verdict must be for defendant unless it subsequently received and 
accepted the dues. 


[For other cases, see Insurance, Cent. Dig. § 2010; Dec. Dig. § 826.] 


FRATERNAL INSURANCE —NONPAYMENT OF DUES WITHIN 
TIME FIXED—WAIVER. 


Where a fraternal insurance order, after receiving notice of the death of 
a member, tendered a return of dues received for a certain month, 
but elected to retain dues for preceding months, and it did not at any 
time prior to an action on the certificate offer to return such dues, it 
waived any failure to the member to comply with the rules of the 
order in the payment of the dues for such months. 


[For other cases, see Insurance, Cent. Dig. §§ 1909-1911; Dec. Dig. § 755.] 


FRATERNAL INSURANCE—ACTIONS—INSTRUCTIONS. 


Where, in an action on a benefit certificate, defended on the ground that 
the certificate was void for nonpayment of dues, the evidence showed 
that after receiving notice of the death of the member defendant 
tendered a return of dues received for the month in which the mem- 
ber died but elected to retain the dues for three preceding months, 
and the court charged that the receipt of payments by defendant and 
held by it awaiting the forwarding of a health certificate was not 
sufficient to constitute a waiver of the rules requiring a health cer- 
tificate and the payment of dues within the time prescribed, a charge 
that if the member did not pay the dues during each of the months as 
required by the rules, but paid the dues for each of the months after 
the last day of any or all of the months, and defendant accepted and 
retained the same as the dues of the member, the verdict should be 
for plaintiff, was not erroneous as authorizing a.verdict if the dues 
were paid after the time required by the rules, and were received and 
retained by defendant though it retained them while awaiting a health 
certificate and in ignorance of the fact that they had been paid after 
the time prescribed. 


[For other cases, see Insurance, Cent. Dig. § 2010; Dec. Dig. § 826.] 
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ADAMS VS. MODERN WOODMEN OF AMERICA.* 
(Kansas City Court of Appeals. Missouri.) 


LIFE POLICIES—FALSE WARRANTIES—BURDEN OF PROOF. 


Insured under a benefit certificate being presumed to have acted honestly 
in his application, the burden is on insurer to show falsity of war- 
ranties made by him. 


[For other cases, see Insurance, Cent. Dig. §§ 1999, 2000; Dec. Dig. § 817.] 


LIFE POLICIES—WARRANTIES—FALSITY—JURY QUESTION. 

Whether warranties made by one whose life was insured by a beneficial 
association as to his previous state of health and use of intoxicants 
were false held, under the evidence, jury questions. 

[For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.] 


*% Decision rendered, June 6, 1910. Rehearing denied, July 9,1910. 130S.W. Rep. 113. 


PRICHARD VS. SECURITY MUT. LIFE INS. CO.* 
(Supreme Court of New York, Appellate Division, Fourth Department.)- 


LIFE INSURANCE—ACTION TO RESTORE FORFEITED POLICY 
—COMPLAINT. 

Under Code Civ. Proc. § 481, requiring a complaint to contain a plain and 
concise statement of facts constituting the cause of action, a com- 
plaint alleging that plaintiff made written application to defendant for 
life insurance, that defendant issued to him a policy, and setting out in 
substance the contract, and alleging that plaintifi complied with all 
the terms thereof on his part to be performed, and that defendant un- 
lawfullly attempted to forfeit it, and asking to have it restored, is 
sufficient without setting out the application, the policy, and defend- 
ant’s by-laws. 


[For other cases, see Insurance, Cent. Dig. §§ 513-515; Dec. Dig. § 237.] 


LIFE POLICY—FORFEITURE—ACTION TO RESTORE—PARTIES. 


The beneficiary under a life policy which the insurer has attempted to 
forfeit is not a necessary party to an action by insured to restore it. 


[For other cases, see Insurance, Cent. Dig. §§ 513-515; Dec. Dig. § 237.] 
% Decision rendered, July 12,1910. 124 N. Y. Supp. 650. 





Beckman vs. Edwards. 


SUPREME COURT OF WASHINGTON. 


BECKMAN 
US. 


EDWARDS.* 


INSOLVENCY OF COMPANY—LIABILITY OF AGENT. 

An insurance agent may become liable to one insured, where the insur- 
ance is placed in a company known to be insolvent or not authorized 
to do business in the state. 


[For other cases, see Insurance, Cent. Dig. § 130; Dec. Dig. § 103.] 


INSOLVENCY OF COMPANY—LIABILITY OF AGENT. 


Where an insurance agent provides a policy in a company which is solvent 
or generally considered so, he is not personally liable for a loss which 
occurs when the company subsequently becomes insolvent. 

{For other cases, see Insurance, Cent. Dig. § 130; Dec. Dig. § 103.] 


Department 2. Appeal from Superior Court, Spokane County ; 
J. D. Hinkle, Judge. 
Action by E. Beckman against A. C. Edwards. Judgment for 


defendant, and plaintiff appeals. Affirmed. 


SAMUEL R. STERN, for Appellant. 
Nuzum & NuzuM, for Respondent. 


' Mount, J. 

Appellant brought this action to recover from the respondent 
the sum of $1,000, because of the alleged negligence of the re- 
spondent in insuring the appellant in an insolvent insurance com- 
pany, and in permiting such insurance to remain in said in- 
solvent company after the company had been placed in the hands 
of a receiver. At the close of plaintiff’s evidence, the trial court 
directed a nonsuit, and dismissed the action. This appeal fol- 
lowed. 

It appears that the respondent was an insurance agent, and, in 
the year 1907, he represented the Pacific Mutual Fire Insurance 
Company, a local company doing business in this state. In Au- 
gust, 1907, an employee of the respondent called upon the appel- 
lant and solicited insurance upon a certain stock of goods in Spo- 
kane. The appellant applied for, and a policy of insurance was 
issued. The name of the company by which this policy was is- 
sued is not shown. Soon after the policy was issued, the same 
employee of the respondent called again upon the appellant and 
took away the first policy and left another, and said to the ap- 
pellant: ‘You see the policy is changed, but it is the same name 


% Decision rendered, July 5,1910. 110 Pac. Rep. 6. 
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put in the policy, and we are back of it, and if the company is no 
good, we are good for it,” or words to that effect. The policy 
was one issued by the Pacific Mutual Fire Insurance Company 
for $1,000, on new and second hand goods, in favor of the appel- 
lant. This company was authorized by the Insurance Commis- 
sioner of the state to transact the business of fire insurance in 
the state until December 31, 1907, and a certificate was regu- 
larly issued to that effect on January 2, 1907. The policy in ques- 
tion was issued on September 19, 1907. On March 18, 1908, the 
respondent resigned his agency for the company. The reason 
therefor does not appear. On July 24, 1908, the insurance com- 
pany was adjudged insolvent, and a receiver was appointed there- 
for. On August 3, 1908, the stock of goods owned by the appel- 
lant and insured by the policy above referred to was damaged by 
fire, and it appears that the company refused to pay the loss. It 
is not shown that the insurance company was insolvent at the 
time the policy was issued, and there is no evidence that the re- 
sepondent knew, or should have known, that the company was 
insolvent at that time, except the mere fact that some nine months 
after the policy -was issued the company was adjudged insolvent. 
The appellant offered to introduce in evidence certain copies of 
Best’s Insurance Reports for 1908, but the evidence shows that 
the respondent had not seen these reports prior to the time the 
company was adjudged insolvent, and the reports did not show 
the insolvency of the company. They did, however, say that “the 
company’s condition is very weak.” 

While it is true that an agent may become liable to one insured, 
where the insurance is placed in a company known to be insolvent 
or not authorized to do business in the state, no such facts appear 
in this case. The facts shown here are that the company was both 
authorized to do business in the state and was solvent at the time 
the policy was issued, and remained so for nine months thereafter. 
The authorities cited by the appellant do not therefore apply to 
this case. Where an agent provides a policy in a company which 
is solvent or generally considered so, he is not personally liable 
for a loss which occurs when the company subsequently becomes 
insolvent. Gettins vs. Scudder, 71 Ill. 86. It was not shown that 
the respondent knew of the statements made by his employee after 
the policy was issued, or that the employee was authorized to 
make such statements. But if respondent did know of such state- 
ments, they were made after the policy was issued, and were not 
made as an inducement to the appellant to take the policy, and 
the statements were not made in writing. It is clear therefore 
that no liability was shown against the respondent. 

The judgment must be affirmed. 

Rudkin, C. J., and Crow, Parker, and Dunbar, JJ., concur. 





Fire.] _Hamburg-Bremen Fire Ins. Co. vs. Swift et al. 1423 


Note by the Editor of the Insurance Law Journal. 


Unless the agent guaranteed the continued solvency of the company 
he could not be held responsible for a condition arising subsequent to the 
issue of the policy. His relations with the insured terminated with the 
delivery of the policy and receipt of the premium unless specially au- 
thorized to care for the insurance. He thereafter had no authority to 
accept notice of cancellation for the insured, or do any other act in his 
behalf. His representation as to the status of the company must there- 
fore be construed as relating to that which existed at the time of placing 
the insurance. Concerning this, its admission by the state was pre- 
sumptive of its soundness. Had the company not been admitted to the 
state the case against the agent would have been stronger. See Noble vs. 
Mitchell, 100 Ala. 579; Ins. Co. of N. Y. vs. Thornton, 130 Ala. 222. 


COURT OF CIVIL APPEALS OF TEXAS. 


HAMBURG-BREMEN FIRE INS. CO. 
VS. 
SWIFT et aL.* 


a HAZARD—QUESTION FOR 

JURY. 

Though the court judicially knows that hay is inflammable, it cannot know 
as a matter of law that 10 or 15 bundles of baled hay left on the 
gallery of a house increases the hazard of fire insured against in a 
policy stipulating that it shall be void if the hazard is increased, 
where the evidence only showed that the hay was left on the gallery 
by being thrown off a wagon, because storage room was lacking at a 
mill, and that it was left there until the wagons could return from the 
mill; but the question is for the jury. 

[For other cases, see Insurance, Dec. Dig. § 668.] 


FIRE INSURANCE—RECOVERY—INTEREST. 

Where a fire policy stipulates that insurer will not be liable until 60 days 
after proof of loss, interest does not begin to run on the amount of a 
loss until the expiration of 60 days after receipt of proof of loss. 

[For other cases, see Insurance, Cent. Dig. § 1494; Dec. Dig. § 598.] 


Error from District Court, Nacogdoches County; James I. 
Perkins, Judge. 

Action by Luther Swift and others against the Hamburg- 
Bremen Fire Insurance Company. From a judgment for plain- 
tiffs, defendant appeals. Reversed and remanded. 


Wo. TuHompson, Geo. S. Wricut, and June C. Harris, for 
Plaintiff in Error. 
Kine & Kino, for Defendants in ‘Error. 


% Decision rendered, June 30,1910. 130 S.W. Rep. 670. 
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McMeans, J. 

Luther Swift and Fritz Swift, appellees, sued the appellant, 
Hamburg-Bremen Fire Insurance Company, to recover upon a 
fire insurance policy issued by the appellant; the subject of in- 
surance being a house owned by appellees which was destroyed 
by fire. 

In defense of the suit appellant pleaded a clause of the policy 
which provided that the policy should be void, if the hazard be 
increased by any means within the knowledge or control of the 
assured, and alleged that the hazard, as it existed at the time the 
policy was issued, was increased within the knowledge and con- 
trol of the assured in that the assured at the time of the fire and 
prior thereto had a lot of hay, a highly inflammable material, 
stored in the building, thereby creating and rendering a greater 
liability to destruction of the property by fire than existed at the 
time the policy was issued. 

After hearing all the evidence the court instructed the jury to 
return a verdict for the plaintiffs, which was done, and judgment 
was accordingly entered for them. The defendant has appealed. 

By its first assignment of error appellant complained of the 
action of the court in instructing a verdict for the plaintiffs, and 
by the second assignment complains of the refusal of the court to 
instruct a verdict for defendant. The evidence shows that prior 
to the fire which resulted in the destruction of the house insured 
there had been left on the gallery of the house a quantity of baled 
hay amounting to 10 or 15 bundles. - How long it had been there 
the evidence does not disclose. It was shown that the hay had 
been thrown off a wagon and left in the house, because stor- 
age room was lacking at the mill, and that it was left there until 
the wagons could return from the mill. 

Under this state of facts we are asked to hold as a matter of law 
that the provision of the policy above referred to had been violated 
and that the insurance company had been relieved of all liability on 
the policy, and to reverse the judgment of the court below, and 
here render judgment for appellant. We are not prepared to hold, 
in the absence of further testimony than above detailed, that as 
a matter of law the hazard had been increased and the policy 
thereby avoided. We can judicially know that hay is inflam- 
mable, but we cannot so know that the hay left on the galery, 
which was shown to be in no manner responsible for the fire, was 
of such quantity and so situated, or so unguarded or so exposed, 
that the hazard was increased, and on these points the evidence 
leaves us wholly in the dark. The assignments must be over- 
ruled. 

By its third and fourth assignments appellant complains that 
the charge instructing a verdict for plaintiff was wrong, for the 
reason that the issue of increased hazard pleaded by it was at 
least raised by the evidence, and that the issue should have been 
submitted to the jury. We think the assignment must be sus- 
tained. The evidence, in our judgment, raised the issue and it 
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was error for the court, in the circumstances, not to submit it, 
and this error requires a reversal of the lower court’s judgment. 
Moriarty vs. Insurance Co., 19 Tex. Civ. App. 669, 49 S. W. 132; 
Insurance Co. vs. State, 74 Ark. 72, 84 S. W. 1025; Taylor vs. 
Insurance Co., 88 Minn. 231, 92 N. W. 952; Insurance Co: vs. 
McKnight, 197 Ill. 190, 64 N. E. 339. 

The court instructed the jury to return a verdict for the amount 
of the policy, together with interest from the date claimed in the 
petition to be due. The petition alleged that proof of loss and 
demand for payment were made on January 6, 1908, and they 
prayed for the sum of the insurance and for interest from that 
date. By the provisions of the policy the sum for which the in- 
surance company could be made liable would not be payable until 
sixty days after such proof of loss.. In Queen City Insurance Co. 
vs. Jefferson Ice Company, 64 Tex. 578, the Supreme Court, in 
construing a similar provision of an insurance policy, held that 
interest did not begin to run until sixty days after receipt of proof 
of loss had expired. The charge in question was erroneous, and 
the assignment raising the point is sustained. This error would 
not necessitate the reversal of the judgment because of the power 
of this court, from the data at hand, to reform the judgment; 

For the error indicated, the judgment of the court below is 
reversed and the cause remanded. 

Reversed and remanded. - 


Note by the Editor of the Insurance Law Journal. 


It is a well established principle that the courts will not take judi- 
cial cognizance of any particular change in the condition of insured 
property as a violation of a general prohibition against increase of risk. 
The question is essentially one of fact for a jury. Were the nature of 
the charge specifically stated in the prohibition as an increase of risk 
by the keeping of gasoline or gunpowder in certain quantities, the case 
might be different. The reason for this rule may be found in the 
uncertainty attached to the meaning of the language. It is obvious that 
the increase contemplated must be of a substantial and more or less 
permanent character. The parties to the contract never intended that 
every ephemeral change, however it might for the time being increase 
the risk beyond dispute, should be treated as a violation, nor every 
change even when permanent which might add somewhat to the danger 
of fire. The increase referred to must be such as would obviously 
modify essentially the character of the risk from an underwriting stand- 
point. This is clearly a question of fact under any ordinary circum- 
stances. Even when the prohibition is statutory, as where changes in 
the condition of the property are not allowed to affect the policy un- 
less material, the same principle applies. See White vs. Ins. Co., 83 
Me. 279; Cannell vs. Ins. Co., 59 Me. 582; Firemen’s Ins. Co. vs. Cecil, 
12 Ky. Law Rep. 259; Albion Lead Works vs. Ins. Co., 2 Fed. 479; 
Etna Ins. Co. vs. Norman, 12 Ind. App. 652; Remkle vs. Ins. Co., 99 
Iowa 414; Firemen’s Ins. Co. vs. Pulp Co., 161 Ill. 9. 
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SUPREME COURT OF GEORGIA. 


NIAGARA FIRE INS. CO. 
Us. 


JORDAN+* 


INSURANCE POLICY. 


Where, on an oral application for a policy of insurance to indemnify the 
applicant against loss by fire for the period of one year, the proper 
agent of the insurer agrees to issue to the applicant a policy of insur- 
ance as contracted for, but by mistake of the insurer’s agent another’s 
name is inadvertently inserted therein as the insured, and the policy is 
delivered to the applicant by the insurer, who collects the premium, 
and the applicant retains the policy without discovering the mistake 
until after sustaining a loss by fire, nearly three months thereafter, 
equity will reform the policy, so as to make it accord with the oral 
agreement between the parties. 

[For other cases, see Reformation of Instruments, Cent. Dig. §§ 2441; 
Dec. Dig. § 11.] 


Error from Superior Court, Muscogee County; S. P. Gilbert, 
Judge. 

Action by B. B. Jordan against the Niagara Fire Insurance 
Company. Judgment for plaintiff, and defendant brings error. 
Affirmed. ‘ 

B. B. Jordan filed suit against the Niagara Fire Insurance 
Company to reform a policy of insurance issued by the defend- 
ant to Jordan Bros., on the ground that it purported to insure 
the interest of Jordan Bros. in certain property, when it should 
have insured the interest of plaintiff, who had been a member of 
the firm ot Jordan Bros., but had purchased the interest of his 
partner at the time of the issuance of the policy of insurance, and 
to enforce the payment of this policy. The court overruled the 
defendant’s demurrer, and the exception is to this judgment. 
Omitting formal allegations, the petition as amended stated the 
cause of action as follows :— 

“Your petitioner shows that on the 7th day of May, 1907, the 
said defendant did contract and enter into a contract of insurance 
with your petitioner to insure a stock of goods of petitioner, bear- 
ing the number 17,748, which said policy of insurance was issued 
by its local agent, James W. Woodruff; said policy above de- 
scribed being for the sum of five hundred and no/100 ($500) 
dollars, covering a stock of merchandise located at No. 1127 
Broad Street in the city of Columbus, said state and county, on a 
general stock of merchandise, consisting of boots, shoes, slip- 
pers, overshoes, and all other merchandise not more hazardous 
and usual to the trade. Petitioner shows that at the date last 
above mentioned, and at the time he contracted with said defend- 


*% Decision rendered, June 23,1910. 68 S.E. Rep. 611. 
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ant, he was the sole and exclusive owner of the property so in- 
sured, and that his ownership in said property did not change from 
said date of insurance until the 8th day of February, 1908. Peti- 
tioner shows that said contract was made by and with your 
petitioner, B. B. Jordan, in his own right, and by and through 
a mistake on the part of said company’s agent and this peti- 
tioner, which mistake was made by the agent drafting said 
insurance contract, instead of putting the name of petitioner 
in said contract as being insured, the name Jordan Bros. was 
put in said contract by the said draftsman, which mistake 
originated by and through the fact that a firm by the name 
of Jordan Bros., of which petitioner was formerly a member, 
did business in the same storehouse prior to December 6, 1906. 
Said mistake was a mutual mistake, in that it was overlooked 
by your petitioner until February 8, 1908, at which time a loss 
occurred under said policy. Your petitioner shows that on 
the 6th day of December, 1906, the said firm of Jordan Bros. 
was dissolved, and that notices of dissolution were duly published 
in the newspapers published in Columbus, in said state and 
county, and that your petitioner, by virtue of said dissolution, 
succeeded Jordan Bros. and became the sole and exclusive owner 
of the property herteofore owned by Jordan Bros., located in the 
storehouse heretofore described. 

“Your petitioner shows, further, that on the 19th day of No- 
vember, 1907, he was the sole and exclusive owner of the prop- 
erty covered by policy 12,748, issued by defendant, and that the 
said defendant, at the time of the issuance of said policy, well 
knew that the said firm of Jordan Bros. had been dissolved, and 
your petitioner had succeeded it, and that the making of the 
said policy payable to Jordan Bros., instead of B. B. Jordan, was 
caused through a clerical error or inadvertence or mistake on the 
part of defendant, through its agent, and through no fault of 
petitioner. That on the 19th day of November, 1907, in consid- 
eration of the payment by the said B. B. Jordan to the defendant 
of the sum of seven and 75/100 dollars as premium paid to de- 
fendant, defendant did issue its certain policy of insurance in 
writing, insuring said property above mentioned against loss or 
damage to petitioner by fire from the 19th day of November, 
1907, at noon, to the 19th day of November, 1908, at noon, a copy 
of which policy is hereto attached and made a part thereof, marked 
‘Exhibit A,’ and to which leave of reference is prayed. That on 
the 8th day of February, 1908, said stock of goods above de- 
scribed in said policy of insurance was destroyed by fire, without 
the fault of your petitioner, and the loss to your petitioner oc- 
casioned thereby was the sum of five hundred and no/100 dollars, 
said insurance policy covering said stock and loss to the amount 
of five hundred and no/100 dollars. 

“Petitioner gave to the defendant immediate notice of loss, and 
otherwise performed all of the duties imposed upon him by the 
terms of said policy. Petitioner, within the time prescribed by 
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said policy, made demand upon defendant for the amount due 
upon said policy, and, although said defendant had agreed and 
undertaken to pay. such loss as might occur under said policy, the 
said defendant did in writing deny any and all liability to your 
petitioner under said policy, thereby waiving proof of loss. Never- 
theless petitioner in good faith did forward and furnish to de- 
fendant proof of loss within the time prescribed in said policy, 
and that the said defendant still failed to pay said amount, or any 
part of said loss. Petitioner shows that he has now fully complied 
with all of the terms and conditions of the policy that it was in- 
cumbent upon him to do; but that the said defendant wholly and 
totally fails and refuses to comply with its part of the contract, 
and to pay your petitioner the loss sustained, or any part thereof.” 

The prayers were: “(a) That said policy, No. 12,748, issued 
by defendant, be reformed, and the mistake of inserting Jordan 
Bros. be corrected, and the name B. B. Jordan be inserted as the 
assured, so that the policy shall read, ‘does insure B. B. Jordan,’ 
instead of ‘does insure Jordan Bros.’ (b) That he have judgment 
against said defendant for the sum of five hundred and no/100 
dollars, with interest thereon since the 8th day of April, 1908, at 
the rate of 7 per cent. per annum, with costs of suit,” and for 
general relief. A copy of the policy was attached. 

The substance of the demurrers was: That no cause of action 
was alleged; that, it appearing from the petition that that policy 
was a renewal of a former policy issued to Jordan Bros., and no 
notice of a change of ownership in the property insured from 
Jordan Bros. to B. B. Jordan having been alleged to have been 
given to the defendant, the petition failed to set up any reason 
which would authorize a reformation of the contract of insurance 
by a change of the parties ; that no mutual mistake is alleged; that 
the petition shows the plaintiff guilty of laches in discovering the 
alleged mistake; and that the petition fails to allege any oral or 
written agreement to issue the policy to B. B. Jordan. 


CHARLTON E. BatrLie and Howeit Hows, for Plaintiff in 
Error. 

BowpvEN & GoLpsTEIN and Carson & McCurcueEn, for De- 
fendant in Error. 


Evans P. J. (after stating the facts as above.) 

The substance of the petition is that the plaintiff orally applied 
to the proper agent of the defendant for a policy of insurance on 
his stock of merchandise indemnifying him against loss by fire, 
and the defendant’s agent orally agreed to issue to him the policy 
applied for, but by the inadvertence of the agent in preparing the 
policy the name of the late firm of Jordan Bros. was substituted 
for that of the plaintiff. The merchandise of the plaintiff was 
destroyed by fire during the period of time covered by the policy, 
and the plaintiff seeks a reformation of the policy and a judgment 
for the loss sustained by fire according to the terms of the policy 
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as reformed. It is well settled that a written contract which mis- 
takes the terms of an oral agreement on which it is founded may 
be reformed. The agent’s inadvertent substitution of Jordan Bros. 
for the insured under the circumstances alleged in the petition, 
and the plaintiff’s acceptance of the policy in reliance on the agent 
to issue it according to his engagement, make a case of mutual 
mistake relievable in equity. German Fire Insurance’ Co. vs. 
Gueck, 130 Ill. 345, 23 N. E. 112, 6 L. R. A. 835; Cook vs. West- 
chester Fire Ins. Co., 60 Neb. 127, 82 N. W. 315; Jamison vs. 
State Ins. Co., 85 Iowa, 229, 52 N. W. 185; Taylor vs. Glens Falls 
Fire Ins. Co., 44 Fla. 273, 32 South 887. 

The mistake in the policy was not discovered until after the 
fire which occurred a little less than three months after the policy 
was issued. It is contended that the plaintiff’s failure to inspect 
the policy, which was in his possession for nearly three months, 
amounts to such laches and negligence on his part as to preclude 
any right of reformation of the policy. The trend of authority is 
that a mere failure of the insured to read his policy does not 
amount to such laches as will debar him from having such policy 
reformed for mistake therein. Fitchner vs. Fidelity Mutual Fire 
Ins. Ass’n, 103 Iowa, 276, 72 N. W. 530; Taylor vs. Glens Falls 
Fire Ins. Co., supra; Phoenix Ins. Co. vs. Gurnee, 1 Paige (N. Y.) 
278, 19 Am. Dec. 431. A policy of insurance is issued by the in- 
surer and signed by him or his agent. It is not contemplated that 
the insured shall sign it. In the insurer’s promise to deliver an 
accurate policy, according to his oral agreement with the insured, 
the insured has a just expectation that there will be no designed 
variance. A man should not be permitted for his pecuniary ad- 
vantage to impute it to another as gross negligence that the other 
trusted to his fidelity to his promise. Palmer vs. Hartford Fire 
Ins. Co., 54 Conn. 488, 9 Atl. 248. The case is quite different 
from those instances where a man, who has negligently signed a 
contract, endeavors to be relieved of its obligation by setting up 
his own negligence. The fact that the policy as actually made out 
was in the plaintiff's hands for nearly three months, and until 
after the fire occurred, is a circumstance to be weighed by the jury 
as bearing on the truth of the allegation that the policy did not © 
pursue the oral contract. But, as was said in Bidwell vs. Astor 
Ins. Co., 16 N. Y. 266: 

“There is no rule of law which fixes the period within which a 
man may discover that a writing does not express the contract 
which he supposed it to contain, and which bars him of relief for 
delay in asserting his rights, short of the period fixed by the 
statute of limitations.” 

We are cited to the case of Thomson vs. Southern Mutual Ins. 
Co., 90 Ga. 78, 15 S. E. 652, as authority for the proposition that 
the plaintiff was guilty of such gross laches in discovering the mis- 
take in the po}icy that he is not entitled to the equitable relief of 
reformation. * In that case it appeared that a policy of insurance on 
a dwelling house, with a vacancy clause in it of 30 days, had been 
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renewed for several years from year to year under a general re- 
quest made by the insured of the agent of the insurance company, 
each renewal having been made by the delivery of a receipt for 
the premium without the issuance of a new policy, and the agent, 
acting on the same general request, having in the last transaction’ 
discontinued this mode of renewal, the company in the meantime 
having adopted a new form of policy, with a vacancy clause 
limited to ten days; and it was held that it was not a fraud against 
the insured, against which equity will relieve, that the agent, with- 
out giving any notice to the insured, delivered to him a policy in 
the new form, without informing him of the change, this policy 
having been thereafter retained by the insured for four months 
without reading it, and he never having read it until after the 
destruction of the premises by fire. In that case there was no 
pretense that there was any mutual mistake as to forms or con- 
tents of the policy, but the holder of the policy sought to reform it 
into one like the company had previously issued to him, basing his 
right to relief upon an interference of fraud from the pleaded 
facts. The court ruled that inasmuch as the means of preventing 
a false inference was within the hands of the holder of the policy, 
he ought to have used them, and that the facts alleged did not 
make a case of fraud relievable in equity. 

In all other respects the petition set forth a cause of action, 
and the demurrer was properly overruled. 

Judgment affirmed. All the Justices concur. 


Note by the Editor of the Insurance Law Journal. 


No reference is made by the court to the objection of the defendant 
that the policy was simply a renewal of a previous contract. The case is 
dealt with as if the contract were new, or as if the fact that it was a re- 
newal did not affect the question at issue. The legal effect of a renewal 
on the character of the contract has not been clearly settled by the courts. 
Some are disposed to regard it as a new and independent contract, and 
others as a mere extension of the old, especially when made as here by 
parol. Brady vs. Ins. Co., 11 Mich. 425; New England F. & M. Ins. Co. 
vs. Wetmore, 32 Ill. 221; Harftord Fire Ins. Co. vs. Walsh, 54 IIl. 164. 
Aurora Fire & Marine Ins. Co. vs. Kranich, 36 Mich. 289. 

The theory of the defendant in this case evidently was that, being 
simply a renewal, it was a mere extension of the origina? contract, and 
thereiore governed by its terms. The insurance was that of a firm, and 
failed through a transfer of interest. It is well established that the con- 
ditions of a policy are not changed by its renewal, and that the original 
contract may be referred to in order to determine those conditions where 
these are not distinctly a by the issue of an entire new ‘policy, as 
oe Aurora F. & M. Ins. Co. vs. Cranich, supra; Hartford F. Ins. Co 

Welsh, supra; Commercial F. Ins. Co. vs. Morris, 105 Ala., 498; 
Ww ‘etherell vs. Ins. Co., 49 Me. 200; Mallette vs. Assur. Co., 91 Md. 471; 
Sun Mut, Ins. Co. vs. Christ, 39 S. W. 837. 

But it is not essential that the conditions be the same. They may be 
modified by agreement with the insurer, just as they might be by aaresee 
ment on the original policy. See Eddy, &c., Foundry vs. Ins. Co., 5 R. 
426; Driggs vs. Ins. Co. 10 Barb. (N. Y.) 440. While the parties are 
usually the same, this too is not essential. In Akin vs. Ins. Co., 1 Fed. 
Cas. 264, as here, a new policy had been issued and another party by mis- 
take had been named as the insured; it was permitted to refer to the 
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original contract to.correct the mistake. In Lancey vs. Ins. Co., 56 Me. 
562, the naming of a different party in the renewal did not prevent a 
reference to the other conditions of the original contract in order to de- 
termine the other terms of the insurance. 

In one respect the objection raised favored the plaintiff. It has been 
held that in case of renewal the insured is entitled to trust the good faith 
of the insurer, and is not under the same obligation to examine the new 
policy in case of alleged laches as if it were not a renewal of the old. 
Palmer vs. Ins. Co., 54 Conn. 488; Mallette vs. Assur. Co., 91 Md. 471; 
Cochrane, &c., Co. vs. Ins. Co., 28 N. Y. Supp. 45. Whether i in such case 
laches may exist is a question ‘of discretion - the court. Thomason vs. 
Ins. Co., 90 Ga. 78; Hay vs. Ins. Co., 77 N. Y. 235. 


COURT OF APPEALS OF MARYLAND. 


BAKHAUS 
vs. 


CALEDONIAN INS. CO.* 


WAIVER OF CONDITIONS—PROVISIONS OF POLICY. 


Provisions in a fire policy limiting the power of agents to waive condi- 
tions and provisions of the policy do not refer to matters to be per- 
formed after a loss has occurred. 


[For other cases, see Insurance, Cent. Dig. § 955; Dec. Dig. § 376.] 
PROOFS OF LOSS—WAIVER. 


Acts or conduct of the insurer calculated, under the circumstances, to 
mislead insured and induce him to believe that performance of the 
condition of furnishing proofs of loss will not be required, or that 
such proofs would be ineffectual and nugatory, will, if misleading in- 
sured, amount to a waiver of proofs. 


ia eI cases, see Insurance, Cent. Dig. §§ 1382-1390, 1405; Dec. Dig. 


PROOFS OF LOSS—WAIVER—EVIDENCE. 


It is sufficient evidence of waiver of the condition of a fire policy for fur- 
nishing proofs of loss that insured was directed by B., the insurer’s 
adjuster, after he had visited the scene of the fire, to meet him and 
D., the adjuster of another company, at D.’s office; that after doing 
so and discussing the loss, D. told him to make out a list of furniture 
destroyed, and B. told him he would hear from him; that he was 
then required, at the instance of B., to make a statement under oath 
to the fire marshal; and that after he had thus furnished B. all the 
information required, and knew that he was suspected of having set 
the fire, B. again told him, at the fire marshal’s office, that he would 
hear from him; he thus having every reason to believe that nothing 
more would be required of him, and that he had only to wait till the 
insurer concluded to either settle the loss or deny liability. 


[For other cases, see Insurance, Cent. Dig. § 1406; Dec. Dig. § 561.] 
% ‘Decision rendered, March 31,1910. 77 Atl. Rep. 310. 
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FIRE POLICY—CONDITIONS AS TO OWNERSHIP—WAIVER. 

The conditions of a fire policy, issued to insured alone, when the property 
was owned by him and his wife, and not disclosing such fact or the 
presence of a mortgage on the property, that it shall be void if the 
interest of insured be not truly stated, or be other than unconditional 
and sole ow nership, are waived by a rider making the loss payable to 
assured “as interest may appear”. 


[For other cases, see Insurance, Cent. Dig. §§ 347-350; Dec. Dig. § 164.] 


FIRE INSURANCE—WAIVER OF CONDITIONS—EVIDENCE. 


Whether insured just before going to see an attorney after waiting a long 
time to hear from the insurer’s adjuster had received word from any 
one that the insurer was going to refuse to pay the policies is imma- 
terial on the issues of conditions of the policies having been waived. 


[For other cases, see Insurance, Dec. Dig. § 664.] 
FIRE INSURANCE—CONDITIONS AS TO OCCUPANCY—WAIVER 


The buildings insured not having been completed when the fire policy is- 
sued and the fire occurred, and being therefore unoccupied, the agree- 
ment annexed to the policy, giving permission to make completions, 
waived, till the buildings were completed, the provisions of the policy 
and warranty requiring the buildings to be occupied. 


[For other cases, see Insurance, Dec. Dig. § 389.] 


Two Appeals from Baltimore City Court; Henry D. Harlan, 
Judge. 

Action by John Bakhaus against the Caledonian Insurance Co. 
Judgment for defendant. Plaintiff appeals. Reversed and new 
trial awarded. 


Argued before Boyd, C. J., and Briscoe, Pearce, Schmucker, 
Burke, Thomas, Pattison, and Urner, JJ. 


S. S. Fretp, for Appellant. 
J. Morrit MuLLEN and W. Cavin CueEsnvut, for Appellee. 


THOMAS, J. 

In 1901, John Bakhaus, the appellant, and his wife, who for 
fifteen years and practically ever since they came to America, had 
been engaged in keeping a stall in Cross Street Market, in Balti- 
more City, where they sold smoked fish, eels, and ‘ ‘German prod- 
uce,” purchased for $575 an unimproved lot in Brooklyn, Anne 
Arundel county, near Baltimore, containing about three acres of 
land, on which, a year later, they gave a mortgage for $350. In 
1904 they erected on a portion of this lot, on the corner of Sixth 
street and Stool road, a dwelling house, said to be worth $1,500 or 
$1,600, in which they resided with their children at the time of 
the fire hereinafter referred to. In April, 1907, they began the 
erection of six other dwelling houses on said lot, the nearest of 
them being about 30 feet from their dwelling: They were not 
built by contract, but the appellant and his wife purchased the 
materials and employed the carpenters and other mechanics; the 
appellant and his son, who was 17 years of age, assisting in the 
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work. The condition of these houses, which were unoccupied, and 
with their dwelling were destroyed by fire on January 19, 1908, is 
described in the record as follows: “The six houses were all under 
roof, three were plastered and painted and ready for occupancy, 
except that the porches were not built and yards were not fenced; 
lumber for porches and fences was there; and three were lathed, 
but not plastered or painted on the inside; all six were painted on 
the outside; the doors were all on or fitted and standing in the 
houses and were burnt; the shutters were in the dwelling and 
were saved; the houses were two stories and basement containing 
four rooms, basement kitchen and cellar, or counting the cellar, 
six rooms in all; these houses were all frame; the nearest of them 
was about thirty feet from his dwelling; none of the porches had 
been put up and the lumber which was intended for the porches 
was piled between the six houses and the dwelling and was re- 
moved by them at the time of the fire and not burnt.” 

At the time of the fire there were two policies of fire insurance 
on the dwelling in which the appellant and his family resided, 
one issued by the German Insurance Company to the appellant and 
his wife, for $500 on the dwelling and $350 on their furniture, 
and the other by the Caledonian Insurance Company, May 3, 1905, 
for three years, in favor of the appellant for $500; and there were 
also two policies on the six dwelling houses, one for $3,000 to the 
appellant and his wife, issued by the Germania Fire Insurance 
Company, and the other issued by the Caledonian Insurance 
Company, November 27, 1907, in favor of the appellant, for 
$1,200, or $200 on each house. The German Insurance Company 
settled with the appellant and his wife the loss occasioned by said 
fire, but the Caledonian Insurance Company, through Thomas E. 
Bond, its adjuster, notified the appellant by letter, dated April 6, 
1908, that it denied liability under its said policies, and on the 9th 
of May the appellant, brought two suits against the appellee, one 
on the $500 policy and the other on the $1,200 policy. 

These policies contain the usual clauses found in the New York 
standard fire insurance policies, requiring the insured to give 
written notice of a loss; to furnish, within 60 days after the fire, 
unless the time is extended in writing by the company, proofs of 
loss, and providing that the amount of loss, as ascertained ‘in 
accordance with the terms of the policy, shall be payable sixty 
days after satisfactory proofs of loss, etc., have been received by 
the company. They also contain the following conditions: “This 
entire policy shall be void if the insured has concealed or misrep- 
resented, in writing, or otherwise, any material fact or circum- 
stance concerning this insurance or the subject thereof; or if the 
interest of the insured in the property be not truly stated herein; 
or in case of any fraud or false swearing by the insured touching 
any matter relating to this insurance or the subject thereof, 
whether before or after a loss. This entire policy, unless otherwise 
provided by agreement endorsed hereon or added hereto, shall be 
void * * * if the interest of the insured be other than un- 

Vou. XXXIX.—93. 
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conditional and sole ownership; or if the subject of insurance be 
a building on ground not owned by the insured in fee simple ;* * * 
or if a building herein described, whether intended for occupancy 
by owner or tenant, be or become vacant or unoccupied and so 
remain for ten days. No suit or action on this policy, for the re- 
covery of any claim, shall be sustainable in any court of law or 
equity until after full compliance by the insured with all the 
foregoing requirements, nor unless commenced within twelve 
months next after the fire.” 

There was also added to the policies the following warranty: 
“Warranted by the assured that this dwelling shall be occupied by 
a family during the life of this policy, which shall not be con- 
strued as meaning the occupancy of an apartment or apartments by 
a man or men, and which, however, shall not prejudice assured’s 
right to the ten (10) days’ vacancy permitted by the conditions of 
this policy.” 

In the first case the defendant pleaded “never promised as 
alleged,” and that it “never was indebted as alleged,” and, rely- 
ing upon the above provisions, of the policy, set up the further 
defenses: First, that the plaintiff did not furnish the proofs of 
loss as required by the policy; second, that the interest of the 
insured in the property was not truly stated in the policy, the 
policy having been made to the plaintiff alone, whereas the prop- 
erty belonged to the plaintiff and his wife as tenants by the entire- 
ties; third that the plaintiff was not the unconditional and sole 
owner of the property, as required by the policy, and that said 
provision of the policy had not been modified by any agreement 
added to or indorsed thereon; and fourth, that at the time of the 
execution of the policy, and at the time of the fire, there was a 
mortgage on the property for $350, which fact was concealed by 
the plaintiff and was not stated in the policy, and that therefore 
the interest of the insured in the property was not truly stated in 
the policy. In the second case, in addition to the pleas relied on 
in the first case, the defendant further alleged: First, that the 
buildings remained vacant and unoccupied for more than ten days, 
and had never been occupied by families as required by the policy ; 
second, that the plaintiff, at the time of the execution of said 
policy, represented that the houses were occupied by tenants, 
whereas said houses were not so occupied; and third, that at the 
time of the execution of said policy the plaintiff represented to the 
defendant that there was $300 insurance on each of the houses, 
whereas there was $500 insurance on each of the houses, and that 
said representations were as to material facts, were relied on by 
the defendant, and were fraudulently made. 

Issues were joined on the first and second pleas, and to the 
other pleas the plaintiff replied: First, that the defendant waived 
the furnishing of proofs of loss; second, that there were attached 
to said policies riders containing the following provision : “Loss if 
any payable to the assured as interest may appear,” and that he 
did not conceal the existence of said mortgage or make any mis- 
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representation concerning the same; third, that the houses covered 
by the policy for $1,200 “were in course of construction at the 
time the policy was issued, that the defendant’s agent saw them 
and knew it, * * * that the fire occurred before they were 
completed and ready for occupancy, and the policy contained the 
following indorsement : ‘Permission to make alterations, additions, 
completions, and repairs, and this policy to cover materials on 
premises for making same’ ”; fourth, that he did not represent to 
the defendant at the time of the issuing of the policy that the 
houses therein mentioned were occupied by tenants, and that the 
agent of the defendant knew that the houses were not occupied 
and were not completed or ready for occupancy ; and fifth, that he 
did not represent to the defendant at the time the policy was issued 
that there was $300 insurance on each of the houses, and that he 
told the defendant’s agent that there was $500 insurance on each 
house. 

There are numerous pleas, replications, and rejoinders, occupy- 
ing a large part of the record, but the above statement of the 
pleadings is sufficient to indicate the defenses relied on by the 
defendant, the contentions of the parties, and the more important 
questions to be determined on this appeal. 

The record contains five exceptions: The first is to the order of 
the court consolidating the two cases; the second, third, and 
fourth to rulings on the evidence; and the fifth to the granting of 
the defendant’s second prayer. At the conclusion of the testimony 
produced by the plaintiff the defendant offered the following 
prayers: 

1. At the request of the defendant, the court instructs the jury 
that under the pleadings in this case, there is no evidence legally 
sufficient to entitle the plaintiff to recover, and the verdict must 
therefore be for the defendant. 

2. At the request of the defendant, the court instructs the jury 
that by the uncontradicted evidence in this case, the plaintiff 
did not furnish to the defendant the proofs of loss required to 
be rendered by the plaintiff to the defendant under each policy 
sued on, and there bejng no evidence in this case legally sufficient 
to show any waiver the defendant of this requirement of the 
policies, the verdict of the jury must be for the defendant. 

3. At the request of the defendant, the court instructs the jury 
that with respect to the $1,200 policy offered in evidence, the 
same contained a warranty that the insured premises should be 
occupied by a family during the life of the policy (except that 10 
days’ vacancy was permitted), and that by the uncontradicted 
evidence the insured property was not occupied by a family for a 
period of more than 10 days preceding the fire; and that there is 
no evidence in this case legally sufficient to show any waiver by 
the defendant of this warranty, and that therefore there is no 
evidence in this case legally sufficient to entitle the plaintiff to re- 
cover against this defendant on said $1,200 policy. 

4. The defendant prays the court to instruct the jury that under 
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the pleadings there is no evidence in this case legally sufficient to 
show any value of the plaintiff’s interest in the property destroyed 
by fire, and for the damage to which this suit is brought, and that 
therefore the jury can award the plaintiff only nominal damages. 

The court rejected the first, third and fourth prayers, but grant- 
ed the second prayer, instructing the jury that there was no 
evidence legally sufficient to show a waiver by the defendant of 
the provision of the policies requiring the plaintiff to furnish 
proofs of loss. The verdict and judgment were accordingly in 
favor of the defendant, and from that judgment this appeal was 
taken. 

The first important question to be considered relates to the 
granting of that instruction. It is conceded that the plaintiff did 
not furnish proofs of loss, and that, under the terms of the 
policies, unless there was evidence of a waiver of the provisions 
requiring him to do so, there was no error in the court’s ruling. 

It is said in 13 Am. & Eng. Ency. of Law, 345 (2d Ed.) that 
“a great variety of acts and circumstances have been held to con- 
stitute waiver of the terms and conditions of policies as to proofs 
of loss, but these may be brought together under three general 
heads, namely : First, acts, conduct, or statments of the insurer or 
those representing it by which the insured is induced not to make 
proofs or to believe that they are not required or will not be 
insisted on ; second, acts or conduct of the insurer or its represent- 
atives recognizing its liability and showing an intetion not to 
require proofs or to dispense with them; third, acts or conduct 
making it apparent that the furnishing of proofs would be an 
unnecessary formality and nugatory.” It is also said that the 
waiver may be “by a general agent, and adjuster or special agent 
of the insurer for adjusting the loss or like losses, or another 
agent of the insurer acting within the apparent scope of his au- 
thority.” 13 Am. & Eng. Ency. of Law, 350 (2d Ed.) ; 19 Cyc. 
859, 860. In the case of Rokes vs. Amazon Insurance Co., 51 
Md. 512, 34 Am. Rep. 323, this court held that proofs of loss 
are required for the benefit of and may be waived by the insurer, 
and that it is not “necessary to prove an express agreement to 
waive,” but that “it may be inferred from the acts and conduct of 
the insurer inconsistent with an intention to insist upon the strict 
perfomance of the condition.” Judge Page, in Hartford Fire Ins. 
Co. vs. Keating, 86 Md. 149, 38 Atl. 29, 32, 63 Am. St. Rep. 499, 
referring to the provisions in a policy requiring proofs of loss to 
be furnished within sixty days, says: “All authorities agree that 
the condition may be waived, either expressly or by acts and con- 
duct of the insurer himself, or of his agent, having real or ap- 
parent authority ; and the waiver may be inferred from such acts 
and conduct as are inconsistent with an intention to insist upon a 
strict performance.” In the case of Continental Ins. Co. vs. Reyn- 
olds, 107 Md. 96, 68 Atl. 277, Judge Burke, dealing with a pro- 
vision in the policy making the loss payable sixty days after the 
furnishing of satisfactory proofs of loss, after stating that the 
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provision was inserted for the benefit of the company, and that 
it may waive the provision or deny liability under the policy, in 
either of which events the insured may bring suit without waiting 
for the expiration of the time limit, says: “But whether there has 
been a waiver, an estoppel, or a repudiation of liability under the 
contract, is a question to be ascertained from the conduct of the 
insurer and from all the facts and circumstances of the case.* * * 
And where the evidence tends to show that the company had 
definitely determined not to pay the loss, or had waived the provi- 
sion under consideration, or was estopped by its conduct to insist 
upon it, it would be error to declare as a matter of law that the 
suit was premature.” And it had been repeatedly held in this 
state that provisions in policies limiting and restricting the power 
of agents to waive the conditions and provisions of the policy 
have reference to conditions and provisions that enter into and 
form a part of the contract, and which are essential to make it a 
binding contract, and do not refer to stipulations to be performed 
after a loss has occurred. Franklin Fire Ins. Co. vs. Chicago Ice 
Co., 36 Md. 102, 11 Am. Rep. 469; Rokes vs. Amazon Ins. Co., 
supra; Farmers’ Fire Ins. Co. vs. Baker, 94 Md. 545, 51 Atl. 184; 
19 Cyc. 360. 

It is not necessary to refer to the many cases in this state and 
elsewhere for illustrations of the application of the doctrine. The 
rule is well settled, and the question of waiver in any ease must 
depend upon the facts and circumstances of that case. The provi- 
sions relating to proofs of loss are, as has been stated, inserted in 
the policy for the exclusive benefit of the insurer, in order that it 
may be informed of the nature, character, and extent of the loss, 
and while the insurer may stand on its contract and exact compli- 
ance with its terms, there is no reason why these provisions may 
not be waived by it. The business in which insurance companies 
are engaged is one in which the security and protection of the 
insured are largely intrusted to the honesty and fairness of the 
insurer, and this court has frequently said that good faith de- 
mands of them “frank and open dealing with their policyholders.” 
Any acts or conduct of the insurer, or its representative, that are, 
under the circumstances, calculated to mislead the insured and to 
induce him to believe that perfomance of the condition will not 
be required, or that proofs of loss would be ineffectual and nug- 
atory, will, if he is thereby misled, amount to a waiver. 

Turning to the facts in the case, we find, in addition to what has 
already been stated, that the fire which caused the loss sought to 
be recovered in this case was first discovered by the appellant and 
his wife while on their way home from Cross Street Market, 
between 12 and 1 o’clock Saturday night, January 18, 1908. The 
houses and their contents, except the foundations and the furni- 
ture, etc., on the first floor of appellant’s dwelling, were completely 
destroyed. The appellant sent his son to notify the insurance 
companies, and on the second day after the fire Dr. Brooks, the 
agent of the appellee from whom the policies in this case were 
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obtained, Mr. Bond, the adjuster for the appelle and the Germania 
Fire Insurance Company, and Mr. Deming, the adjuster for the 
German Insurance Company, went to the scene of the fire and 
asked for the appellant, but he was not at home. They measured 
the foundations of the houses and questioned the appellant’s son 
Mr. Bond asked him where he was at the time of the fire, “how 
near the houses were finished,” and if the shutters were on the 
houses. After talking to some of the people in the neigborhood, 
they told the appellant’s son to tell his father to come to Mr. 
Deming’s office the next day. On his way home from Baltimore 
the appellant met Mr. Bond, Dr. Brooks, and Mr. Deming return- 
ing to Baltimore, and Mr. Bond and Mr. Deming told him to meet 
them at Mr. Deming’s office the next day. He accordingly went to 
Mr. Deming’s office and there met Mr. Deming, Mr. Bond, and 
Mr. Deming’s son. 

In reply to the question, ‘What took place there?” the appellant 
said: “They asked me how I discovered the fire and I told them 
all about it; that I came from town with my wife; and they asked 
me how far the houses were finished and I told them, and how 
much those houses would cost to finish them, and all those ques- 
tions that Mr. Bond asked me. He asked me who made the con- 
crete foundations and I told him I did, with two or three men to 
help me; and he told me I had made a good job of it. And then 
Mr. Deming told me that I should make a list of the furniture; 
Mr. Bond told me as he went out, he said, ‘You will hear from 
me.” The appellant further testified that neither Mr. Bond nor 
Mr. Deming said anything to him “about making up written 
proofs about the houses.” When asked, “When was the next 
time you saw Mr. Bond?” appellant replied: “It was about eight 
days afterward. Me and my wife went to the German Fire 
Insurance Company and from there they told us we should go 
to Mr. Deming. As we came into Mr. Deming’s office Mr. Bond 
was in there, but Mr. Bond did not give me any chance to talk with 
him. Once he saw me and my wife and went out of the door.” 
He stated that the next time he saw Mr. Bond was at the fire 
marshal’s office, and when asked how he happened to be in the 
fire marshal’s office, he said: “The deputy fire marshal came up 
there and he ordered me down to his office and I made a statement 
to him, and one day I went to the mail and there was a letter there 
to John Backhaus from the state fire marshal to come up to his 
office. As I came up there they found out they had the wrong 
man; that letter was intended for my son. And as I was sitting 
there Mr. Deming he came, and Mr. Bond came out and asked me 
a lot of questions about the fire; asked how far the houses were 
finished, and the state fire marshal he ordered me out of the door 
and he says, ‘Step out a minute.’ Mr. Deming went out before 
that. Then the fire marshal came and he said, ‘You can tell your 
son to come up to-morrow morning about eleven o’clock,’ and I 
said, ‘All right.’ But I did not go away, I waited in thé corridor 
and wanted to talk with Mr. Bond. Mr. Bond came out and I 
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asked Mr. Bond, I said, ‘What are you going to do about my 
insurance?’ and he told me again, he said, ‘I cannot do a thing; 
you will hear from me; I cannot do a thing.’ ” Appellant stated 
further that Mr. Bond asked him in the fire marshal’s office if he 
knew about the shavings and a barrel; “how it was the doors and 
shutters were in his dwelling ;” if he had left the barrel in one of 
the houses with shavings in it, and if he had refused to let people 
in the stables to take the horse out, and that after this conversa- 
tion with Mr. Bond, he waited to hear from him, and “about four- 
teen days after I waited and waited and didn’t hear anything from 
Mr. Bond or from anybody, I went up to the German Fire Insur- 
ance Company again, and the German Fire Insurance Company 
sent me to Mr. Deming, and Mr. Deming, he was not ready for 
me then; and I went in to Mr. Bond—right in Mr. Bond’s office. 
While I came in there Mr. Bond was sitting at the telephone and 
I asked him again and he says: ‘I have just been telephoning to 
Mr. Deming, and I am going to see Mr. Deming to-morrow and 
we will let you know.’ ” 

The appellant did not hear anything further from Mr. Bond 
until he received the following letters: “Baltimore, April 6, 1908. 
Mr. John Backhaus, Baltimore, Maryland—Dear Sir: The Cale- 
donian Insurance Company instructs me that it admits no liabil- 
ity under its policy No. 1,776,827, and hereby tenders you the 
return of the full amount of premium paid thereon, being the sum 
of twelve 00/100 dollars, which find enclosed. Please receipt for 
same on this letter and return to me. Yours truly, Thomas E. 
Bond, adjuster Caledonian Insurance Company. Baltimore, April 
6, 1908.” “Mr. John Backhaus, Baltimore, Maryland—Dear Sir: 
The Caledonian Insurance Company instructs me that it admits no 
liability under its policy No. 1,643,483, and hereby tenders you 
the return of the full amount of premium paid thereon, being the 
sum of seven 50/100 dollars, which find enclosed. Please receipt 
for same on this letter and return to me. Yours truly, Thomas 
E. Bond, adjuster Caledonian Insurance Company.” 

Mr. Hutton, the deputy fire marshal, testified that at the request 
of Mr. Bond he made an investigation of the burning of the appel- 
lant’s houses ; that he talked with a number of people; that he ex- 
amined the appellant under oath on the 25th of January, 1908, and 
that his questions and the appellant’s answers were written down; 
that “Mr Bond was thoroughly conversant with everything” ; that 
he, Mr. Bond, read over the statement of the appellant “the same 
day or the next day after it was taken,” and was in the fire mar- 
shal’s office “almost daily relative to the matter.” This statement 
is set out in the record, and not only contains all the information 
required ‘to be furnished by proofs of loss, but the questions asked 
the appellant clearly indicate that he was under the suspicion of 
having set fire to the property. There is also evidence tending 
to show that according to a general custom the adjuster furnishes 
the insured with blank proofs of loss, unless he determines not to 
pay the loss, in which event all discussion and negotiations with 
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the insured cease. This evidence was stricken out on motion of the 
defendant; but we think it was admissible, not for the purpose of 
imposing on the insurer an additional obligation, or because the 
failure of an adjuster to furnish the blanks in accordance with 
such a custom as the evidence disclosed would, standing alone, 
amount to a waiver, but in connection with other evidence in the 
case, as reflecting upon the question whether the conduct of the 
insurer, or its agent, under the circumstances, induced the insurer 
to believe that proofs of loss would not be required. 

From this statements of the facts in the case it is apparent that 
there was error in the instruction granted. The conduct of 
the adjuster, under the circumstances of this case, could have led 
the plaintiff to but one conclusion, namely: That proofs of loss 
were not required, and that the company would either pay the loss 
or deny all liability under the policies. He was directed by the 
adjusters, after they had visited the scene of the fire, to meet 
them at Mr. Deming’s office; he met them there, and after they 
had discussed the loss, Mr. Deming told him to make out a list of 
the furniture destroyed, and Mr. Bond told him he would hear 
from him. He was then required, at the instance of Mr. Bond, to 
make a statement under oath to the fire marshal. Having thus 
furnished the defendant’s adjuster all the information that was 
required by the terms of the policies, knowing that he was sus- 
pected of having set fire to the property, when Mr. Bond again 
told him at the fire marshal’s office that he would hear from him, 
he had every reason to believe that nothing more would be re- 
quired of him, and that he had only to wait until the company con- 
cluded to either settle the loss or deny liability. Under such 
circumstances, it cannot be said that there is no evidence of a 
waiver by the insurer of a condition in the contract, the only 
object of which was to enable it to secure information concerning 
the nature, character, and extent of the loss. Farmers’ Fire Ins. 
Co. vs. Baker, 94 Md. 555, 51 Atl. 184. 

The rule that an unqualified denial of liability by an insurance 
company within the 60 days allowed for filing proofs of loss will 
constitute a waiver is not denied by counsel for the appellee. For 
the same reason, any other statement or conduct of the insurer 
within the 60 days that is calculated to mislead the insured and to 
induce him to believe that proofs of loss will not be required will, 
if acted on by the insured, have the same effect. 

Since the argument of this case, our attention has been called 
to the decision, February 1, 1910, of the United States Circuit 
Court of Appeals in the case of John Bakhaus and wife vs. Ger- 
mania Fire Insurance Co., 176 Fed. 879. In that case the court 
was dealing with an entirely different question. There the policy 
was void at the time of the fire under the provision prohibiting 
other insurance, and the court, applying the rule of the federal 
courts that the doctrine of waiver “can only be invoked where 
the conduct of the companies has been such as to induce action in 
reliance upon it, and where it would operate as a fraud upon the 
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assured, if they were afterward allowed to disavow their conduct 
and enforce the conditions,” held that the conduct of the adjuster, 
after the fire and after the forefeiture of the policy, did not 
amount to a waiver of the condition. In the opinion delivered by 
Judge Brawley, the court referring to the statement of the adjuster 
to the insured, “You will hear from me,’’says: “If this had been 
said after the discovery of the over insurance and before the fire, 
it might have been argued with some plausibility by the insured 
that: If you had notified me of the company’s intention to insist 
upon the forefeiture, it would have been in my power to protect 
myself by other insurance, and it might be claimed that the in- 
sured was misled to his prejudice into believing that the company, 
with full knowledge of the fact, would not insist upon the for- 
feiture.” In the case at bar, at the time of the alleged waiver, there 
had been no forfeiture of the policies, and the reasoning of Judge 
Brawley, as applied to the question with which we are dealing, 
does not seem to be in conflict with the views we have expressed. 

The policies were issued to the appellant alone, and it appears 
from the evidence in the case that the property belonged to the 
appellant and his wife as tenants by the entireties, and that at the 
time the policies were issued there was a mortgage on the prop- 
erty for $350. The appellee contends that the policies were there- 
fore void, under the conditions requiring the insured to be the 
unconditional and sole owner, and his interest to be truly stated 
in the policy ; while the appellant insists that these provisions were 
waived or modified by the riders making the loss payable to the 
assured “as interest may appear.” 

There can be no doubt as to the meaning or object of these pro- 
visions. It is of importance for the insurer to be informed of the 
nature and extent of the insured’s interest in order that it may 
judge of the character of the risk. In the case of Bowman vs. 
Franklin Fire Ins. Co., 40 Md. 620, Judge Alvey says that “the 
great purpose of all such provisions in policies of insurance is to 
enable the insurer to determine the extent of the risk, and the 
nature and extent of the interest of the insured in the premises.” 
In Richards on Insurance, § 237, the author says: “The policy 
not infrequently insures one or more persons ‘as interest may ap- 
pear.’ It is sometimes convenient to use this phrase where the 
interests are shifting or uncertain; for example, where owner and 
creditors or lienors desire protection by one policy, or where the 
owner has died and the vesting of interest may be ill defined, or 
contingent and for a time, perhaps, unrepresented by an executor 
or administrator, or where owner and tenant require security 
under the same insurance, or where vendor and vendee wish to be 
covered during a pending contract of sale in part performed. In 
considering the application and effect of the phrase a clear distinc- 
tion must be observed between the frequent use of the words ‘as 
interest may appear’ in connection with the names of the assured, 
and the frequent use of the same words in connection with any 
third party named in the policy, as a mere payee or appointee to 
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receive the insurance money. In the latter instance the payee takes 
only what the assured is entitled to receive, and if the assured has 
broken a warranty the payee gets nothing.” 

In the case of Dakin vs. Liverpool, London & Globe Insurance 
Company, 77 N. Y. 600, the policy contained conditions avoiding 
the policy if the interest of the insured was not truly stated there- 
in, or other than unconditional and sole ownership, and the policy 
was issued to the insured “as interest may appear,” and the court 
held, quoting from the syllabus, that “where to the name of the in- 
sured, in a policy of fire insurance, are added the words, ‘as inter- 
est may appear, this indicates uncertainty not only as to the ex- 
tent, but as to the quality or character of the interest; the use of 
the phrase authorizes the insured, in case of loss, to show what 
his interest was; and the policy has the same effect as if the facts 
as to the interest, as subsequently shown, were inserted in the 
policy. If, therefore, it thus appears that the insured, although 
not the owner, had an insurable interest, there is no breach of a 
condition of the policy forfeiting it in case the interest of the 
insured is not truly stated in the policy, or, if the interest is less 
than absolute ownership, and it is not so represented in the policy.” 
It is said in 19 Cyc. 699: “If a policy is made payable to a desig- 
nated person ‘as his interest may appear,’ there is no necessity for 
a specific statement as to the payee’s interest; the policy amount- 
ing to a waiver of such a requirement. But this does not excuse 
a breach of condition as to statements of title on the part of the 
insured ; the payee not being regarded as such, nor the insurer as 
charged with notice of the nature of the payee’s interest.” Agri- 
cultural Ins. Co. vs. Hamilton, 82 Md. 88, 33 Atl. 429, 30 L. R. A. 
633, 51 Am. St. Rep. 457. 

It is therefore clear upon authority that where the loss is made 
payable to a third person “as interest may appear,” the condi- 
tions of the policy referred to are not waived, but where the policy 
is issued to the insured “as his interest may appear,” they are 
waived. Keeping in view the object of these provisions, it would 
seem equally clear upon reason that where the loss is made pay- 
able to the assured “as his interest may appear,” that the interest 
referred to is the interest of the assured in the property, and that 
the intention of the parties to the contract was to protect that in- 
terest, whatever it might be. The assured cannot be treated as 
an assignee of the policy or appointee to receive the amount of 
loss. His interest in the amount of loss is derived from his interest 
in the property, and it would be a contradiction to say to the 
assured, “Your policy will be void if your interest is ‘other than 
unconditional and sole ownership,’ or is not truly stated in the 
policy ; but the loss will be payable to you as your interest may ap- 
pear.” We fully concur in the view of the learned court below 
that this provision of the rider would be meaningless, unless it 
amounts to a waiver of the conditions referred to, and that it 
indicates an uncertainty in the minds of the parties to the contract 
as to the nature and extent of the insured’s interest in the prop- 
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erty, and that the agreement was that, in case of loss, the insured 
should receive the benefits of the policies according to his interest 
in the property. This construction affords ample protection to the 
insurer, and gives effect to a contract that would otherwise have 
been void at the time it was executed. Hagan vs. Scottish Ins. 
Co., 186 U. S. 423, 22 Sup. Ct. 862, 46 L. Ed. 1229. 

The fifth plea in the first case and the sixth plea in the second 
case (the two cases having been consolidated after the pleas, rep- 
lications, and rejoiners, etc., were filed assert the proposition that 
the policies were void under the provision requiring the interest of 
the assured to be truly stated in the policy, because it was not 
stated in the policy, belonged to the insured and his wife; while in 
the eighth plea in the first case and the thirteenth plea in the second 
case the defendant relies on that provision and also the sole own- 
ership clause, and charges that the policies were void because they 
were issued to the insured alone, whereas the property was owned 
by the insured and his wife. By its seventh plea in the first case 
and its twelfth plea in the second case the defendant set up the 
defense that the policies were void, under the provision requiring 
the insured’s interest to be stated therein, by reason of the undis- 
closed mortgage, to which the plaintiff replied that the existence 
of the mortgage “was not a material fact or circumstance to the 
risk of this insurance.” The court below overruled plaintiff’s 
demurrers to the fifth, sixth, eighth, and thirteenth pleas referred 
to, and sustained the demurrers to the replications to said seventh 
and twelfth pleas, but as we have already decided that these con- 
ditions of the policies were waived by the riders, making the loss 
payable to the “assured as interest may appear,” it is not neces- 
sary to pass on the questions raised by the demurrers to these pleas 
and replications. 

Nor is it necessary to review the rulings of the court below, 
sustaining the demurrers to plaintiff’s first replications to defend- 
ant’s third and fourth pleas in each case. In those pleas the de- 
fendant relied on the failure of the plaintiff to furnish proofs of 
loss, and the plaintiff replied that the defendant had waived the 
provision requiring him to do so. The court below sustained the 
demurrers on the ground that the replications were prolix and 
argumentative, and the plaintiff then filed additional or amended 
replications alleging waiver of proofs of loss, on which issues 
were joined. Where a demurrer to a plea or replication is sus- 
tained, and the pleader gets the full benefit of his defense or reply 
in an additional or amended plea or replication, he is not preju- 
diced by the ruling on demurrer, even if the court erred. Moses 
vs. Allen, 91 Md. 42, 46 Atl. 323; Fisher vs. Diehl, 94 Md. 112, 50 
Atl. 432; Bowman vs. Little, 101 Md. 273, 61 Atl. 223, 657, 1084. 
What we have just said applies also to the rulings on the demur- 
rers to the first replications to the eighth and ninth pleas in the 
second case. These replications were held bad for duplicity, and 
the plaintiff then filed an additional or amended replications set- 
ting up, in different forms, the same matters in reply to the pleas. 
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We find no error in the rulings in the first, second, and third 
bills of exception. Section 8 of article 50 of the Code of 1904 
provides that “where two or more actions or obligations condi- 
tioned for the payment of any money or two or more actions on 
the case arising ex contractu by and between the same plaintiff 
and the same defendant shall be brought at the same term, the 
court in which such actions are pending shall, on motion of the 
defendant, order the said actions to be consolidated and when 
consolidated shall direct the clerk to tax the cost of but one 
action. 

The plaintiff was asked by his counsel if he had ever read his 
policies, and the question being objected to, the witness was then 
asked: “Prior to the receipt of these letters of April 6, 1908, 
state whether or not you knew that it was necessary for you to 
make out any further formal proofs of loss,” and the second 
exception is to the refusal of the court to permit the question to 
be answered. A party cannot profit by his own neglect, and, in the 
absence of fraud or mistake, the plaintiff was bound by the terms 
of his contract, whether he was familiar with them or not. In 
Hartford Fire Ins. Co. vs. Keating, supra, the court said: “The 
law assumes that parties understood the words they have used, 
and therefore unless there are potential reasons to the contrary, 
they are bound by the legitimate and usual meaning of the phrases 
they employ.” 

The third exception is to the refusal of the court to allow the 
plaintiff on re-examination to answer the following question: 
“Will you state whether or not, just before you went to see Mr. 
Rosenbush, you had received any notice from anybody that the 
Caledonian was going to refuse to pay these policies?’ We do not 
see the object of this question. The plaintiff went to see Mr. 
Rosenbush just before he received the letters from Mr. Bond, 
and long after the sixty days had elapsed and after the alleged 
waiver of the proofs of loss, and the fact that he then received the 
same information that he received a few days later by the letters 
from Mr. Bond would have been immaterial. It was not necessary 
for him to account for his going to see Mr. Rosenbush. Whether 
he went because he had been told that the defendant would 
not pay the loss, or because he had not heard from Mr. Bond, was 
not important. After having waited, under the circumstances, as 
long as he did without hearing from Mr. Bond, it was only natural 
that he should have consulted an attorney, and the fact that he did 
so after getting the information suggested in the question would 
not have reflected upon any of the issues of the case. 

The question as to the effect of the riders, making the loss pay- 
able “to the assured as interest may appear,” which we have al- 
ready determined, was raised by plaintiff’s replications’ to pleas 
alleging forfeiture of the policies under the sole ownership clause 
and the provisions requiring the interest of the assured to be 
stated, etc. The defendant demurred to one of the replications in 
each case, which demurrers were overruled, and filed a rejoinder 
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to the other replications to which the plaintiff demurred, and the 
court sustained the demurrer. The plaintiff did not further reply 
to or join issue on the replications, but the case was tried on issues 
joined on other pleas, replications, and rejoinders. The question 
having been determined by the court below, by its rulings on the 
demurrers to plaintiff’s replications ard to defendant’s rejoinder, 
and its ruling on defendant’s first prayer, in favor of the appellant, 
it is not strictly before us on this appeal, but as it goes to the 
right of the plaintiff to recover at all, and will arise on a retrial of 
the case, it would be useless to remand the case for a new trial if 
the contention of the appellee is correct, and it is proper that it 
should be disposed of. 1 Poe’s P. & P. 710; Walter vs. Wicomico 
Co., 35 Md. 395; Boehm vs. Baltimore, 61 Md. 261; Lycoming F. 
Ins. Co. vs. Langley, 62 Md. 196; McElroy vs. John Hancock L. 
Ins. Co., 88 Md. 137, 41 Atl. 112, 71 Am. St. Rep. 400. 

The question presented by the defendant’s demurrer to the rep- 
lication to the fifth plea in the second case, and by its third 
prayer, which was also decided in favor of the appellant, while it 
only relates to the plaintiff's right to recover on one of the policies, 
will necessarily arise on a second trial of the case and ought to 
be disposed of also. The court below held, and we think properly, 
that as the buildings had not been completed at the time of the 
issuing of the policy and at the time of the fire, and were there- 
fore unoccupied, the effect of the agreement annexed to the pol- 
icy, giving permission to make completions, was to waive the provi- 
sions of the policy and warranty, requiring them to be occupied, 
until they were completed. It is not a question of the authority 
of the agent who saw the property and delivered the policy to 
waive any of its provisions, but of construction of the contract. 
The houses had not been completed and were not occupied at the 
date of the policy, and the agreement added to the policy, signed . 
by an agent authorized to execute and issue it, gave the insured 
permission to complete them. 

Under such circumstances, what is the proper construction of 
the contract? In view of the fact that they had not been completed, 
what does the permission granted mean? The provision of the 
contract relied on by the appellee can only apply to houses that are 
completed and ready for occupancy, and it would be an empty 
statement to say to the insured, “You have permission to complete 
houses that are already completed.” On the other hand, a policy 
containing such conditions, issued to cover buildings not com- 
pleted, would be void (after the 10 days’ vacancy allowed), in the 
absence of some agreement suspending the operation of the condi- 
tions until they had been completed. There is nothing in the terms 
of the permission granted limiting it to 10 days, and the only 
reasonable construction of the contract,.and one that will give 
effect to the provisions relied on and the permission granted, is 
that the conditions were not intended to apply until the houses 
were completed and ready for occupancy. We said, in the opinion 
delivered by Judge Burke, March 2 1910, in the case of Stevens 
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vs. Clarke, 77 Atl. 307: “It is needless to quote authorities to show 
that in the construction of a contract the intention of the parties 
as it appears from the whole agreement must be ascertained and 
given its full effect. The rule of construction was stated, with 
great clearness, in Nash vs. Towne, 5 Wall. 609, 18 L. Ed.527, as 
follows: ‘Courts, in the construction of contracts, look to the lan- 
guage employed, the subject-matter, and the surrounding circum- 
stances. They are never shut out from the same light which the 
parties enjoyed when the contract was executed, and in that view 
they are entitled to place themselves in the same situation as the 
parties who made the contract, so as to view the circumstances as 
they viewed them, and so to judge of the meaning of the words 
and of the correct application of the language to the things de- 
scribed.’ ”” The same rule was stated in Dodge vs. Hughes Co., 110 
Md. 374, 72 Atl. 1036. In 19 Cyc. 727, referring to provisions 
avoiding the policy in case the property becomes vacant, it is said: 
“Despite such general provisions, the real contract may have been 
that the premises were insured as vacant premises. In this event 
forefeiture clauses permitted to remain in the policy form have no 
application.” 

In the case of Louck vs. Orient Ins. Co., 176 Pa. 638, 35 Atl. 
247, 33 L. R. A. 712, the property was described as occupied by 
the insured as a distillery, and the policy contained a provision that 
if the subject of insurance was a manufacturing establishment, the 
policy should be void “if it cease to be operated for more than 
ten days.” The distillery was not in operation at the date of the 
policy or at the time of the fire, and had not been for several years, 
and the company claimed that the policy was void under the provi- 
sion referred to, but the court said: “It was a distillery, and in- 
tended by the owner as such, but not operated, and he did not know 
when it would be started. He occupied it then as he had for years 
’ before, and as he did for months afterward, although in the 
whole time he did not distill a quart of whisky. And, without 
misrepresentation or concealment, this is just what the company, 
by its policy, insured—an occupjed, idle distillery—no matter what 
the scope of the authorities of its agent. The agent did not frame 
the policy and insert the description. That is the company’s in- 
strument. Every contract must be interpreted in view of the 
subject of it, and the surroundings of the parties at the date of it.” 
The question presented by the defendant’s fourth prayer may not 
arise on the second trial, and will not be considerd. 

It follows from what we have said that there was error in the 
ruling in the fourth bill of exception, and in the granting of de- 
fendant’s second prayer, and that because of these errors, the 
judgment of the court below must be reversed and case reman- 
ded. 

Judgment reversed, with costs, and new trial awarded. 
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Note by the Editor of the Insurance Law Journal. 


The use of the rider in such a case like this, where the party insured 
is the owner of the property, is unusual, its object being to protect the in- 
terest of other parties than the insured owner. Its employment here 
would seem to be inexplicable, except on the theory that the insured 
sought to be protected against the provision requiring entire ownership 
under penalty of forfeiture, and that its object was, as held by the court, 
to nullify that provision by permitting him to be indemnified to the extent 
of that interest. But since he was the owner only of a half interest, the 
question arises whether full force should not be given to the langauge of 
the rider, and his recovery be limited to the extent of his individual in- 
terest. 

Such riders are sometimes used, however, where more than one party 
is insured and the object is to apportion the money in case of loss, which 
apportionment, however, cannot be determined by the company, but must 
be agreed on or adjusted between the parties. See Besant vs. Ins. Co., 
App. Div. (N. Y.) 276; Kent vs. Ins. Co., 84 App. Div. 428. A distinc- 
tion has been made between insuring two or more parties under this clause 
and the insurance of an owner with loss payable to a third party. See 
Dakin vs. Ins. Co., 77 N. Y. 600; De Wolf vs. Ins. Co., 16 Hun 116. 
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SUPREME COURT OF WASHINGTON. 


PORT BLAKELY MILL CO. et at. 
US. 


SPRINGFIELD FIRE & MARINE INS. CO* 


WARRANTY—PRECAUTION AGAINST LOSS—BREACH—CON- 
NECTION WITH LOSS. 


The stipulation in a fire insurance policy that it is “warranted by the as- 
sured that due diligence be used that the automatic sprinkler system 
shall at all times be maintained in good working order”, did not pre- 
vent recovery for loss by fire occurring when the sprinklers were in 
good ~~ order, although prior to that time they were for a while 
out of use. 


[For other cases, see Insurance, Cent. Dig. § 851; Dec. Dig. § 334.] 


POLICY—INTERPRETATION OF. 


Insurance contracts should be interpreted not only according to the lan- 
guage employed, but. also the evident intent of the parties, and 
should not be construed to work a forfeiture unless it plainly appears 
that such was the intention. 


[For other cases, see Insurance, Cent. Dig. §§ 292-298; Dec. Dig. § 146.] 


WARRANTY—BREACH—EFFECT—INTENTION OF PARTIES. 

A breach of warranty renders an insurance contract void even though the 
breach may have ceased at the time of the loss, where it was the in- 
tention that such breach should render the contract void whether it 
was the cause of the loss or not. 

[For other cases, see Insurance, Cent. Dig. § 702; Dec. Dig. § 309] 


*% Decision rendered, Aug. 6,1910. 110 Pac. Rep. 36. 
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WARRANTIES—USE OF WORD “WARRANTED”—EFFECT OF. 


In a stipulation in an insurance contract that it is “warranted by the as- 
sured that due diligence be used that the automatic sprinkler system 
shall at all times be maintained in good working order”, the word 
“warranted” added nothing to the force of the stipulation, as the 
expression of the word “warranty” does not necessarily constitute a 
warranty, and it must be used in its ordinary signification. 


[For other cases, see Insurance, Cent. Dig. § 698; Dec. Dig § 304.] 


WARRANTIES—EXPRESSIO UNIUS EST EXCLUSIO ALTERIUS. 

Where in a fire insurance contract several provisions provided especially 
that if they were not complied with, the contract should be void, but 
did not make such provision in connection with another stipulation, 
then the rule of expressio unius est exclusio alterius would prevent 
the application of the first provisions to the latter stipulation so as to 
make it a warranty. 

[For other cases, see Insurance, Cent. Dig. § 698; Dec. Dig. § 304.] 


WARRANTIES—DOUBT AS TO—INTERPRETATION OF THE 
COURT. 

Where there is any doubt as to whether a stipulation in an insurance policy 
is an express warranty, the court should lean against the construction 
which imposes upon the assured the obligation of a warranty. 


[For other cases, see Insurance, Cent. Dig. § 295. Dec. Dig. § 146.] 


BREACH OF PROVISIONS—SUSPENSION OF POLICY. 

Where a fire insurance policy prohibits a certain change, the violation of 
such provision does not totally avoid the policy, but merely suspends 
it during such prohibited change. 


[ior other cases, see Insurance, Cent. Dig. §§ 702, 763, 828; Dec. Dig. § 
309. ] 


BREACH OF WARRANTY—ACTION. 

Where a fire insurance policy provided that no gasoline should be used on 
the premises, and at the time of the fire it was on the premises, the 
insurance company did not have the burden of proving that the fire 
was attributable to the gasoline. 

[For other cases, see Insurance, Cent. Dig. §§ 1650-1658; Dec. Dig. § 646.] 


Morris, J., dissenting. 


En banc. On rehearing. 

Opinion in department (56 Wash. 681, 106 Pac. 194) over- 
ruled, and judgment of trial court affirmed. 

Dunsar, J. 

Action on fire insurance contract. Judgment was obtained in 
the superior court by the insured respondents in this case on a 
fire insurance policy issued by the appellant. An appeal followed, 
and the judgment was reversed by a majority decision of depart- 
ment 1 of this court, filed January 14, 1910, to which reference is 
made for a statement of the case. 56 Wash. 681, 106 Pac. 194. 

A petition for rehearing was filed, addressed to the court en 
banc. Said petition was granted, and the case again argued, and 
it is now here for final determination by the whole court. 

There were three contentions made by the appellant in the first 
argument of the case: (1) That the Detroit Trust Company could 
not have maintained this action; (2) that the policy was avoided 
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by the breach of a warranty therein contained; and (3) that the 
automatic sprinkler system connected with the mill plant was not 
in working order at the time of the fire. It was stated in the 
opinion that each of these contentions had been considered, but 
that, in view of the conclusion reached on the second, the first and 
third would not be discussed. Inasmuch, however, as the first prop- 
osition lay at the threshold of the case and was determinative of 
the right to bring the action, the court must have decided that 
proposition against the contention of the appellant before it pro- 
ceeded to the determination of the second proposition. In any 
event, we think the technical objection is without merit, for all 
the reasons urged by respondents. We have given painstaking 
consideration to the third proposition, for it involves the actual 
merits of this controversy. But from an examination of the long 
statement of facts, containing more than 600 pages, we are not 
convinced that the findings of the trial judge were not sustained 
by the weight of the evidence, and will therefore consider the case 
from the standpoint of such findings. 

The sprinkler provision, appearing on a rider attached to the 
policy, was as follows: ‘Warranted by the assured that due dili- 
gence be used that the automatic sprinkler system shall at all times 
be maintained in good working order.” Privilege was given the 
assured to make additions and repairs. The fourteenth and fif- 
teenth findings of the court bearing on this proposition are as 
follows: 

(14) That on or about the 29th day of January, 1907, it became 
and was necessary, essential, and requisite to the business of the 
Port Blakely Mill Company that an addition, alterations, and 
repairs be made to that portion of said plaintiff’s sawmill building, 
which was known as the lathmill, and on or about April 1st, 1907, 
it became and was necessary—in order to make the automatic 
sprinkler equipment more efficient, and in order to extend the auto- 
matic sprinkler equipment to the addition to that portion of said 
plaintiff’s mill building known as the lathmill, and in order to have 
all of said sawmill building, including said lathmill, protected by 
automatic sprinkler equipment—to make additions, alterations, and 
repairs to what was known as the No. 3 automatic sprinkler divi- 
sion in the easterly portion of said sawmill, and that accordingly, 
on or about the 29th day of January, 1907, the plaintiff, Port 
Blakely Mill Company, commenced the work of making said 
addition, said alterations and repairs to said lathmill, and on or 
about April 1, 1907, commenced the work of altering, repairing, 
and extending said No. 3 automatic sprinkler division to the new 
portion or addition to said lathmill, and for that purpose, it was 
necessary, essential, and requisite that the water be wholly turned 
off of said No. 3 automatic sprinkler division, and that said repairs 
and alterations could not be made to said sprinkler division and 
said extensions thereof could not be made, unless the water was 
turned off of said division. That said repairs could not safely be 
made while said plaintiff’s sawmill was in operation; that plain- 
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tiff, Port Blakely Mill Company, on or about April 1, 1907, had 
progressed with the work of said additions, alterations and 
repairs to said lathmill suffciently to enable it to operate said lath- 
mill, and accordingly the lathmill was put in operation after said 
date. That said Port Blakely Mill Company continued with the 
work of making said repairs and alterations and extensions to 
said sprinkler division with due diligence, and at all times used 
due diligence that the automatic sprinkler system should at all 
times be maintained in good working order; and on April 21, 
1907, the said alterations, repairs and extensions to said sprinkler 
division were so far completed that the water was wholly turned 
on in said sprinkler division No. 3. The said water was turned on 
until and during said fire, No. 3 automatic sprinkler system, and 
all other divisions of said plaintiff’s sprinkler system in said mill, 
were supplied with water in such quantities and with such pres- 
sure, that the heat produced by said fire in and about said mill did 
melt and release said sprinkler heads attached to said No. 3 auto- 
matic sprinkler division and all other parts of said sprinkler 
system in said mill, and permitted the water to flow through the 
same and out through the pipes distributed throughout said mill, 
and caused said water to be sprinkled upon said fire. That said 
sprinkler system in said mill, in all its parts and divisions, was in 
good and thorough working order at the time of and during said 
fire. 

(15) That said fire originated under what was known as 
sprinkler division No. 4 in said sawmill building of said Port 
Blakely Mill Company immediately to the westerly in said mill 
building of said sprinkler division No. 3 aforesaid; and said fire 
did not originate in said sprinkler division No. 3 aforesaid; said 
fire originated at what was known as the friction pulley of and 
under the burner conveyor on the main floor beneath the sawing 
floor of said sawmill, and spread immediately on belts and pulleys 
above the sawing floor to the roof of said sawmill building, causing 
the sprinklers in the roof of said mill to operate as the fire reached 
the roof; but said fire rapidly spread beyond the control of said 
sprinklers.” 

So that it must be conceded that there was no lack of diligence ; 
that the sprinkler system was in operation at the time of the fire; 
that the violation of the contract, if there was any violation, was 
not the cause of the fire, and that the fire did not even originate 
in the sprinkler division where the repairs had been made. It must 
therefore readily be seen that, if our former opinion is sustained, 
it will not be upon any equitable ground, but by reason of sustain- 
ing the hard and inflexible rule contended for by appellant, that the 
covenant or agreement in this case amounted to a warranty or a 
statement of a condition precedent, a temporay violation of which 
would preclude a recovery, even though it affirmatively appear 
that such temporary suspension was not in existence at the time of 
the fire and could not possibly have been the cause of the fire. 
This rule seems to be opposed to our primary conception of fair 
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dealing, is not practiced or tolerated in our every day affairs with 
each other, is not a commendable rule of action under any circum- 
stances, and is diametrically opposed to the general rule that only 
such damages can be recovered from the breach of a contract as 
are shown to be the result of such breach. This rule has stood the 
test of time, because it is based upon common sense and fair deal- 
ing, and no court has ever felt called upon to apologize for it or- 
distinguish it out of existence. Of course, it is fundamental that 
courts cannot make contracts for parties, and it follows that they 
must enforce such contracts as are made; but, in interpreting 
contracts, they should not be bound by hard and fast rules or defi- 
nitions which evidently were never within the minds of the con- 
tracting parties. Insurance contracts, like all other contracts, 
should be construed with reference to what the parties meant when 
interpreted in the light, not only of the language employed, but of 
the evident object of the contract, the benefits secured on one 
hand, the perils or risks sought to be avoided on the other. They 
should not be so construed as to work a forfeiture of either party’s 
rights, or to defeat the very object of the contract for which a 
price has been paid, unless it plainly appears that such was the 
intention of the contracting parties, and that the effect of the 
language of the contract was well understood by them when the 
contract was entered into; and it ought in reason to be a sign to 
the court that there has been a misapprehension on the part of 
the contracting party whose rights are thus contracted away; that 
the contract was not understood. Especially is this true in this 
character of contracts, where the language of the contract is the 
language of the insurance company whose duty it is to see to it 
that, where unreasonable and one-sided provisions are incorpo- 
rated into a contract, the contract is understandingly entered into. 

This was the rule of interpretation indorsed by this court in 
Poultry Producers’ Union vs. Williams, 107 Pac. 1040, referred 
to by appellant in its reply brief in support of the contention that 
it was the settled law of this state that the breach of a warranty 
rendered the policy void even though the breach may have ceased 
at the time of the loss. Of course, the ordinary expression was 
indorsed that the truth of a warranty is a condition precedent, and 
there is no real objection to this statement if it means that the 
insured intended the representation to be a warranty which would 
render his contract void whether it was the cause of the loss or 
not. But to render a decision valuable on any given point, it is 
necessary to be informed what the case was which the court was 
deciding, and to construe the language used with reference to the 
facts discussed. That was an action by one Williams, an employee 
of the Poultry Producers’ Union, who was afterward made sec- 
retary, treasurer and manager of the company. In this position a 
fidelity bond was required, and an application was made and signed 
by the president of the company. Among other questions asked 
and answered were the following: “(13) When were his ac- 
counts last examined? A. September 11, 07. (14) Were they 
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at that time in every respect correct and funds on hand to 
balance? A. Yes. (15) Is there now or has there been any 
shortage due you by bondsmen? A. No.” And the application 
contained the stipulation that: “It is agreed that the above an- 
swers are to be taken as a condition precedent and as the basis of 
the said bond applied for.” It was further conditioned that, “if 
the employee’s written statement hereinbefore referred to shall be 
found in any respect untrue, this bond shall be void.” It occurred 
that the answers to some of the pertinent questions were not true, 
and the insurance company resisted the payment of the policy on 
that ground; and the court said, in passing upon the question: 
“Whether the answers made by the applicant for a policy of in- 
demnity or insurance are warranties or mere representations must 
depend upon the character of the question and its answer, the 
opportunity of the insurer to guard against the representation in 
the light of its consequences, or whether it is material to the risk.” 
It will be seen that in that case the company had no way to guard 
against the representation; that it certainly was material to the 
risk, and continued to be material to the risk, for it affected the 
reputation and character of the party upon whom the risk was 
placed. This was a risk that would be a continuing risk running 
throughout the life of the insurance, a different proposition alto- 
gether from the one at bar, where, if there had been a violation of 
a condition at some time past, such violation had ceased at the 
time of the loss, and could not possibly, in any event, have had 
any effect upon the loss. 

In this connection counsel for appellant also relied upon Hoe- 
land vs. Western Union Life Ins. Co., 107 Pac. 866. That, also, 
was a case where the defense was meritorious, the risk having 
been taken on representations concerning the health of the ap- 
plicant, and it afterward appearing that the representations were 
not true the company refused to pay the policy. There could have 
been no suspicion of the violation of the representations in this 
case, for if the representations were not true, as we have just re- 
marked in the other case, their effect would be to follow the risk 
through the life of the assured, and to finally effect the loss. It 
is true that the court, in discussing the case, said: “The rule is 
that when a representation made by an applicant for insurance is 
carried into a contract and expressly made a part of it, it becomes 
a warranty, and its materiality is settled by the agreement of the 
parties”—citing Elliott on Insurance, § 102. But that statement 
must have been made with reference to the facts in the case, and 
the writer of the opinion could not have meant to convey the idea 
that it would apply to all cases even where there was a discon- 
tinuance of the violation, for the same authority cited, viz., Elliott 
on Insurance, in section 205, expressly says that such is not the 
rule under the weight of authority. Section 205 is as follows: 
“The decisions are conflicting upon the question of a violation of 
a condition in a fire insurance policy. The weight of authority 
seems to support the view that a violation of a condition that 
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works a forfeiture of the policy merely suspends the insurance 
during the violation and if the violation is discontinued during the 
life of the policy and does not exist at.the-time of the loss, the 
policy revives and the company is liable although it has never 
consented to the violation and the violation is such that the com- 
pany would, had it known of it at the time, have declared a for- 
feiture therefor.” But this question has been decided by this 
court in Hart vs. Niagara Fire Ins. Co., 9 Wash. 620, 38 Pac. 213, 
27 L. R. A. 86, and decided on principles applicable to and neces- 
sary to the decision in this case. In that case the stipulation was 
as follows: “It is understood and agreed that during such time 
said mill is idle, or not in operation, a watchman shall be employed 
by the insured, to be in and upon the premises constantly, day and 
night.” 

The contention of the appellant was that the terms of the policy 
constituted the measure of the insurer’s liability and, in order to 
recover, the insurer must show himself within these terms. In 
other words, the compliance of the insured with the terms of the 
contract was a condition precedent to the right to recover, and the 
court instructed the jury that, if they believed from the evidence 
that at any time during the existence of the policy the assured 
failed to keep a watchman while the mill was not in operation, 
plaintiffs could not recover, adding “unless you further find from 
the evidence that said fire was not due to, or the result of, their 
failure to keep such watchman.” That instruction was sustained 
by this court. The stipulation or representation made in that case 
was as strong as the representation made in this case, with the 
exception that the word “warranted” is used in the case at bar, 
instead of the words “it is understood and agreed.” Here it is 
“warranted” that due diligence be used that the automatic 
sprinkler system shall at all times be maintained in good working 
order. ‘There it was “understood and agreed” that such and such 
things should be done. In our judgment the word “warranted” 
adds nothing to the force of the stipulation. It is well understood 
—in fact, it is conceded—that the expression of the word “war- 
ranty” does not necessarily constitute a warranty; that there may 
be warranties without the use of the word; that there may not be 
warranties when the word is used. In Charles Dickens’s “Child’s 
History of England,” in a review of the character of Lord Dun- 
stan, the author said that, after he died, the people called him a 
saint; but naively remarked that calling him a saint did not make 
him a saint, any more than calling him a coach horse would make 
him a coach horse. And so it is with the stipulation in this case. 
The word “warranty” is of such general signification and of such 
general and discursive use that the expression as used here is abso- 
lutely without any legal signification. It is common for people in 
ordinary conversation to say that “I will warrant this” or “I will 
warrant that,” or “I warrant this,’ “I warrant you” that so and 
so will happen, or will not happen, when there is no intention 
whatever on the part of the speaker to bind himself to make good 
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the expression. The rule of construction must be that the word 
used is to be construed in its ordinary signification. The legal 
signification may have been understood by the insurance company 
when it employed this word, but in order to avail itself of such 
legal signification, it must appear that the other contracting party 
also understood it. While there may have been some things said 
in the discussion of the Hart Case, as there generally is in the dis- 
cussion of cases, which were not material to the decision of the 
case, a review of it will show beyond question that the essential 
idea in the case was the same as the essential idea here, viz., 
whether, by reason of a breach which did not continue, the policy 
was avoided. The court, in discussing the case, said: “In an 
ordinary contract no damages can be recovered by reason of the 
breach if the breach does not result in damage. In this case if 
the rule contended for by appellants should prevail, if the re- 
spondents had failed or neglected to keep a watchman for one day, 
and the mill had not burned for a month afterward, and it posi- 
tively appeared that the fire was in no way attributable to such 
neglect or breach, the company could escape its liability by rea- 
son of a breach which was entirely immaterial and which in no 
way contributed to the damage.” It will be seen that this language 
is especially applicable to the case at bar, where it appears affirma- 
tively from the findings of the court that the fire was in no way 
attributable to the breach in relation to the maintaining of the 
sprinkler system, and that such breach had been corrected before 
the fire. Again, it was said in that case, that “the rule is universal 
that statements contained in the application will not be construed 
to be warranties if elsewhere in the contract there can be found 
reason to suppose that such was not the clear understanding of 
the parties’; and the court proceeded to show by other provi- 
sions of the contract that such could not have been the understand- 
ing. 

So in this case, as showing that it was not the intention of the 
contracting parties that the representation in regard to the 
sprinkler should not work a forfeiture of the contract or render 
it void, there are certain statements or provisions and represen- 
tations made in the contract in which it is especially provided that 
a forfeiture or avoidance of the contract shall be the result. For 
instance, in the watchman clause, after stating as does the 
sprinkler clause, that “it is warranted by the insured that when- 
ever any of the following named parts of the plant,” etc., shall be 
idle, it is stated that, “if any of the above-named parts is idle or 
not in operation for a period of more than thirty days without the 
written consent of the company, this policy shall be void.” The 
same provision substantially is in the “reduced rate average 
clause,” the language being: “In consideration of the reduced rate 
at which this policy is written it is expressly stipulated and made 
a condition of this contract that this company shall be liable for 
no greater proportion of any loss than the amount hereby insured 
bears to 70 per cent of the actual cash value of the property de- 
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scribed herein at the time when such loss shall happen, nor for 
more than the proportion which this policy bears to the total insur- 
ance thereon.” The term “made a condition of this contract” is 
probably equivalent to a stipulation that the contract shall be void 
if the condition is violated. Again, there is the following stipula- 
tion: “This entire policy shall be void if the insured has con- 
cealed or misrepresented, in writing or otherwise, any material 
fact or circumstance concerning this insurance, or the substance 
thereof; or if the interest of the insured in the property be not 
truly stated herein; or in case of any fraud,” etc. There would 
be nothing unconscionable in construing such provisions or stipu- 
lations in a contract of this kind as warranties, for the conceal- 
ment or misrepresentation of any fact would work an actual hard- 
ship upon the insurance company. Again, it is provided: “Ifa 
building or any part thereof fall, except as the result of fire, all 
insurance by this policy on such building or its contents shall im- 
mediately cease”—another reasonable provision which is stated so 
definitely that there is left no room for controversy as to what 
was meant. Again: “This policy may by a renewal be continued 
under the original stipulation, in consideration of premium for the 
renewed term, provided that any increase of hazard must be made 
known to this company at the time of renewal or this policy shall 
be void”—another positive expression concerning the avoidance of 
the contract, based upon reason and good conscience. In*the 
Hart Case, supra, certain similar conditions were reviewed, and 
the court held that, under the rule of expressio unius est exclusio 
alterius, the particular clause could not be construed to be a war- 
ranty. That rule applies with especial clearness to this case, 
where so many provisions provide especially that the contract shall 
be void if they are not complied with, and where there is no such 
provision in the representation relied upon. In that case, quoting 
from May on Insurance, § 164, it was said: “They are not neces- 
sarily warranties because they appear on the face of the policy. 
In order to have the force of a warranty, the statement must in- 
deed constitute a part of the contract; but it by no means fol- 
lows that every statement which constitutes a part of the contract 
is therefore a warranty. Whether they are so or not will depend 
upon the form of expression used, the apparent purpose of the 
insertion, and sometimes upon the connection or relation to other 
parts of the instrument.” That quotation is also expressly ap- 
plicable to this case, for contrasting the form of the expression 
used in this representation relied upon and the form of expression 
used in the other representations which we have noticed, and con- 
sidering the relation of the stipulation discussed to the other parts 
of the instrument, it must appear that it was not the intention of 
the parties to constitute the representation a warranty. That case 
has stood as the law of this state since its announcement in Octo- 
ber, 1894, up to the time that the opinion was rendered in this case, 
and should not now be abrogated without being specially over- 
ruled. 
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But in view of the fact that we are called upon to overrule an 
opinion announced by a department of this court, we will examine 
the authorities generally, and especially those relied upon in the 
opinion to sustain the decision, with a view to ascertaining if the 
cases cited, in consideration of the facts of the cases which were 
before the court, actually do sustain the appellant’s contention. 
In the first case cited, viz., Daniels vs. Hudson River Fire Ins. Co., 
12 Cush. (Mass.) 416, 59 Am. Dec. 192, it will be found that it 
was expressly stipulated that, under certain conditions, the insur- 
ance should be void and of no effect. In addition to the fact that 
the policy provided that, if any misrepresentations were made, the 
policy should be void and of no effect—a statement which is not 
in the provision under discussion, the decision was against the con- 
tention of the insurance company, the court saying: “The de- 
fendants, relying upon a violation of the statements in the ap- 
plication, contended that these statements were warranties or con- 
ditions, and if they were not strictly and literally true at the time 
of the application, that the policy was void; and that if they were 
then true, and the plaintiffs afterward ceased to comply with them, 
the policy thereupon became void, whether the same were or were 
not material to the risk. But the presiding judge instructed the 
jury, that the statements of the application were not warranties, 
requiring an exact and literal compliance, but that they were rep- 
resehtations; and as such, must have been substantially true and 
correct as to things done, and existing, at the time the policy was 
issued, and that so far as they related to the future—to the things 
to be done, and rules and obligations to be observed—they were 
stipulations, to be fairly and substantially complied with.” The 
Supreme Court said: “The court are of the opinion that, looking 
at the policy and the application, this instruction was correct.” 
Then follows a portion of the quotation set forth in the opinion: 
“There is undoubtedly some difficulty in determining by any sim- 
ple and certain test what propositions in a contract of insurance 
constitute warranties, and what representations.” 


In Cooley’s Brief on Law of Insurance, p. 1133, that author 
says: “In accordance with the principle, discussed in subdivision 
(b) that warranties are a part of the policy, it may be laid down 
as the well-settled rule that, subject to qualifications to be dis- 
cussed hereafter, all statements regarding the risk, contained in 
or appearing on the face of the policy, are warranties.” But the 
qualifications thereafter discussed render the rule announced al- 
most without value, for no court has gone to the extent of holding 
that all statements regarding the risks contained in or appearing 
on the face of the policy are warranties; and the cases cited by 
Cooley to sustain the announcement made in the text treat mostly 
upon the qualifications which are mentioned in the citation, and 
hold almost uniformly that, where there is any doubt as to whether 
a statement in an insurance policy is an express warranty, the 
court should lean against that construction which imposes upon the 
assured the obligation of a warranty. In one of the cases cited, 
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National Bank vs. Union Ins. Co., 88 Cal. 497, 26 Pac. 509, 22 
Am. St. Rep. 324, it was held that, although the Code of that state 
provided that a statement in a policy of a matter relating to the 
person or thing insured or to the risk as a fact is an ex- 
press warranty, if taking the entire policy in all its 
terms and language it can be seen that such was not 
the intention of the parties, the statement of fact cannot 
be deemed an express warranty. Redman vs. Hartford 
Fire Ins. Co., 47 Wis. 89, 1 N. W. 393, 32 Am. Rep. 751, 
does not, either in principle or in the facts, sustain the opinion. 
There the court laid down the general rule that a stipulation in 
an application for fire insurance should be construed in a doubtful 
case most strongly against the insurer by whom it was framed; 
and that, in a doubtful case, that construction of a contract which 
will save it is to be prefered to one which will destroy it; that 
the use of the word “warranty” in a contract does not necessarily 
control its construction; there may be a warranty without the 
use of that word, and its use will not always create one; that the 
stipulation in the policy, that the application shall be considered 
a warranty by the insured, must be construed to mean such a war- 
ranty as is stipulated in the application itself. In that case, in 
answer to the question, “What material was used in lubricating 
the machinery?” the assured answered: “Lard and sperm oil ;” 
and to the questions whether the machinery was regularly oiled, 


and, if so, by whom and how often, the answer was: “Yes, by 


> 


engineer and miller, as often as necessary.” The proof was, that 
during the whole life of the policy, an oil known as “Fire Engine 
Oil” was constantly used in the mill for lubricating purposes, and 
that the machinery was not usually oiled by the engineer or miller, 
but by another person specially employed by plaintiffs for that 
purpose. The Circuit Court held that the answers to the above 
questions were absolute and continued undertakings in the nature 
of express warranties, and that the failure by the plaintiffs to use 
lard and sperm oil, and to have the machinery oiled by the en- 
gineer and miller invalidated the contract of insurance, and re- 
leased the defendant from any and all obligations under it, and the 
plaintiff was nonsuited. This judgment was reversed by the Su- 
preme Court, the court saying: “The stipulation was framed by 
the insurer, and had it been intended to require the insured to go 
beyond the interrogatories and disclose facts not called for therein 
(if any existed) material to the risk, a general interrogatory call- 
ing for such facts would have been inserted; or, at least, the 
stipulation would have been framed to express that intention more 
clearly. We cannot assume that the insurer would leave its in- 
tention in that behalf to rest in uncertain and doubtful inference, 
when it was so easy to express it clearly and unmistakably.” 

In Wood vs. Hartford Fire Ins. Co., 13 Conn. 533, 35 Am. Dec. 
92, while the court laid down and indorsed some of the most radi- 
cal rules, going so far as to state, that any statement or description, 
or any undertaking on the part of the insured on the face of the 
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policy which relates to the risk, is a warranty, and that whether 
this is declared to be warranty totidem verbis or is ascertained to 
be such by construction, is immaterial; that in either case it is an 
express warranty and a condition precedent; yet, as we have be- 
fore indicated, to avoid the harshness of this rule, the court dis- 
criminated the facts in the particular case involved and decided 
the case in favor of the plaintiffs. 

In Moulor vs. American Life Ins. Co., 111 U, S. 335, 4 Sup. Ct. 
466, 28 L. Ed. 447, the court reaffirmed the doctrine that, when a 
policy of insurance contains contradictory provisions, or has been 
so framed as to leave room for construction, rendering it doubt- 
ful whether the parties intended the exact truth of the applicant’s 
statements to be a condition precedent to any binding contract, the 
court should lean against that construction which imposes upon 
the assured the obligations of a warranty. This contention arose 
out of answers to certain interrogatories in relation to the health 
of the applicant and the health of his ancestors, he having an- 
swered that his father, mother, brothers, or sisters had not been 
afflicted with consumption or any other serious family disease 
such as scrofula, insanity, etc., since childhood, and that there 
were no circumstances which would render an insurance on his 
life more than usually hazardous. He also answered that as an 
applicant he “reviewed the answers to the foregoing questions, 
clearly understood them, and reaffirmed the answers”; and at the 
close of the series of questions was the following stipulation: “It 
is hereby declared and warranted that the above are fair and true 
answers to the foregoing questions, and it is acknowledged and 
agreed by the undersigned that this application shall form part of 
the contract of insurance, and that if there be in any of the an- 
swers herein made any untrue or evasive statements or any misrep- 
resentation or concealment of the facts then any policy granted 
upon this application shall be null and void and all payments made 
thereon shall be forfeited to the company.” 

Notwithstanding this strong expression on the part of the ap- 
pellant, the court held that, in the absence of explicit, unequivo- 
cal stipulations, requiring such an interpretation, it should not be 
inferred that a person took a life policy with the distinct under- 
standing that it should be void, and all premiums paid thereon for- 
feited if at any time in the past, however remote, he was, whether 
conscious of the fact or not, afflicted with some of the diseasés 
mentioned in the question to which he was required to make a 
categorical answer, saying that: “If those who organize and con- 
trol life insurance companies wish to exact from the applicant, as 
a condition precedent to a valid contract, a guaranty against the 
existence of diseases of the presence of which in his system he has 
and can have no knowledge, and which even skillful physicians 
are often unable, after the most careful examination, to detect, the 
terms of the contract to that effect must be so clear as to exclude 
any other conclusion ;” and reversed the judgment of the lower 
court which held that he could not recover. Wood on Fire In- 
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surance simply states the general rule which is contended for by 
the appellant, only as decided by certain cases. We have been 
unable to obtain Marshall on Insurance, but as near as we can 
gather from quotations, the harsh and inflexible rules ought to be 
invoked by the appellant has been supported by courts which drew 
their conclusions from this old work from which a majority of the 
courts have receded. In McKenzie vs. Scottish Union & N. Ins. 
Co., 112 Cal. 548, 44 Pac. 922, the decision was based upon an 
absolute condition stipulated, and with the stipulation that, if the 
building should remain shut down for more than thirty days with- 
out notice, the policy should be null and void. The condition was 
broken without any excuse, and the court held that the provision 
was a warranty. In Imperial Insurance Co. vs. Coos County, 151 
U. S. 452, 14 Sup. Ct. 379, 38 L. Ed. 231, the policy provided that 
it should become void if, without notice to the company and its 
permission indorsed thereon, mechanics were employed in build- 
ing, altering, or repairing, and it was held that a violation of this 
worked a forfeiture of the policy under the express stipulation of 
the policy that “this policy shall be void and of no effect if without 
notice to this company and permission therefor in writing indorsed 
hereon, the premises shall be used or occupied so as to increase the 
risk or the risk be increased by any means within the knowledge 
or control of the assured or if mechanics are employed in building, 
altering or repairing premises named herein except in dwelling 
houses where not exceeding five days are allowed for repairs.” 

It is unquestionably true, however, that there are cases, though 
not by any means a majority of the hundreds of cases that have 
been decided upon this question, that hold to the strict rule con- 
tended for; but in grateful contrast to those courts which adopt 
the rule of strict construction by, it seems to us, making a fetich 
of words, expressions, and definitions, and attributing potent 
magic to the word “warranty,” or words of similar import, comes 
like a refreshing breeze from the sea of judicial enlightenment, 
the voice of the Supreme Court of Kentucky, in Germania Ins. Co. 
of New York vs. Rudwig, 80 Ky. 223, where the rule is con- 
demned. In the course of the opinion it was said: “There is no 
doubt that an insurance company relies upon the truth of the rep- 
resentations made in either case, and equally certain that, if untrue 
and material to the risk, no inquiry will be directed for the pur- 
pose of determining whether the statement was fraudulently or 
innocently made. The injury to the insurer is the same, but when 
no injury can possibly result to the company, where is the breach 
and what is the penalty? It would certainly be no breach of war- 
ranty in a chattel if the quality was better than that warranted, 
unless the inferior article alone would conform to the wants of the 
purchaser; and if a breach, the damages would be merely nomi- 
nal; but in regard to insurance contracts, that it neither increased 
nor diminished the risk, and it could not have influenced the ac- 
tion of either party in making the contract, is seized upon as a 
ground for forfeiting the entire policy and depriving the assured 
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not only of the benefits of the contract, but permits the insurer to 
retain all the premiums paid. * * * Such contracts are to be 
interpreted like other agreements, and must be governed by the 
same rules, good faith being especially required, as one of the 
parties is necessarily less acquainted with the details of the sub- 
ject than the other.” The defense in this case was raised because 
the applicant had made a mistake as to the age at which his father 
and mother died; and had also violated the provisions of the con- 
tract in relation to going outside of certain territory for a limited 
time, which was forbidden by the contract. 

In Westfall vs. Hudson River Fire Ins. Co., 2 Duer (N. Y.) 
490, where a clause in the policy of insurance decared against the 
use of camphene, etc., it was held that there was no evidence that 
the loss resulted from the use of camphene, and if there was no 
other evidence than the breach of the alleged warranty, the plain- 
tiff was entitled to judgment. Said the court: “If the use of cam- 
phene was meant to be prohibited in the same sense as the storage 
of gunpowder, we can discover no reason why the prohibitions are 
not express, in the one case as well as in the other. Had the in- 
tent been the same it seems to us that such would have been the 
language. * * *” And so in the case at bar. Had the intent 
been to make a warranty of the stipulation in relation to the 
sprinkler, it would have been so expressed as it was in the other 
clauses above mentioned. 


The case of Au Sable Lumber Co. vs. Detroit, etc., Ins. Co., 89 
Mich. 407, 50 N. W. 870, was cited by this court in the case of 
Hart, supra, and it was there said: “If it was intended that any 
failure to keep a watchman rendered the policy void, the parties 
would have so declared.” That case was expressly in point in the 
case considered, and we think is as clearly in point in this case. 
To the same effect is McGannon vs. Michigan Fire Ins. Co., 127 
Mich. 636, 87 N. W. 61, 54 L. R. A. 739, 89 Am. St. Rep. 501. 
Selby vs. Mut. Life Ins. Co. (C. C.) 67 Fed. 490, was practically 
the same kind of a case, where the parties had fixed the penalty for 
breach of warranty by stipulations in the contract in relation to 
some things, but not in relation to the matter which constituted the 
defense. In Phoenix Assur. Co. of London vs. Munger Mfg. Co. 
(Tex. Civ. App.) 49 S. W. 271, it was decided that a temporary 
breach of a stipulation in a policy to which there was not at- 
tached a specific forfeiture, which breach did not exist at the time 
of the fire loss, and which did not contribute thereto, does not pre- 
vent recovery on the policy. The appellant contends that this case 
is not applicable to the case at bar, but it seems to us that the case 
is exactly applicable, both as to what is stated in the opinion of 
the court, and as to the matters decided. In Sumter Tobacco 
Warehouse Co. vs. Phoenix Ins. Co., 76 S. C. 76, 56 S. E. 654, 10 
L. R. A. (N. S.) 736, 121 Am. St. Rep. 941, where an insurance 
policy provided that an increased hazard within the knowledge of 
the insured would avoid the policy, the owner of the building in- 
sured rented to a tenant a portion thereof to be used for a busi- 





Fire.] Port Blakely Mill Co. et al. vs. Springfield F. & M. 1461 


ness more hazardous than contemplated by the policy, and it was 
held not to avoid the policy, because the temporary hazard ended 
without loss and the loss occurred from another source, the court 
saying: “* * * And if a temporary change of position in- 
creasing the risk while it lasts, but discontinued before the fire, 
does not totally avoid the policy, but simply suspends it during the 
prohibited use, the provisions of the policy above quoted cannot 
avail the defendant. 

This case answers the contention that is made much of, that by 
reason of the provision in the policy that the sprinkler system 
should be employed the insured obtained insurance at a consider- 
ably less price than he could have obtained it for if there had been 
no such provision. But it seems to us there is no merit in this 
contention, for the reason that the limited price was accorded to 
the insured because, by reason of the installing of the sprinkler 
system there would be less liability of fire, the object and efficacy 
of the system being to put out incipient fires. It may have been 
that that object was attained in this case many times before the 
fire which had occurred, through the agency of this sprinkler sys- 
tem. But, in any event, the object was attained and inured to the 
benefit of the insurance company, when it is conceded that the 
sprinkler system was in vogue and in good running order at the 
time of the fire; and when it must be further conceded that, if it 
had not been installed at the time of the fire the insured could not 
have recovered at all. The case just quoted, in the course of its 
argument, says: “The reasoning in Kyte vs. Ins. Co. [149 Mass. 
116, 21 N. E. 361, 3 L. R. A. 508], the Massachusetts case just 
referred to, is that, unless the policy be regarded as at an end the 
moment the hazard is increased, the insurance company would be 
held to furnish insurance for which it had not received the com- 
pensation it was entitled to demand and which with knowledge of 
the facts it would have demanded. But this reasoning seems fal- 
lacious, for the insurer is generally held to be not liable at all if 
the fire occurs during the continuance of the increased risk and in 
consequence of it. 

Appellant in its reply brief answers this case by saying that 
no warranty was involved in it, and there was no discussion there- 
in of the law of warranty; but there was a decision of a case 
which involved the identical question which is presented in this 
case. The underlying principle was discussed and decided with- 
out, possibly, any mention of the word “forfeiture.” and it is really 
a more helpful case in determining the question under discussion 
than if it had been hampered by a discussion of terms and ex- 
pressions. In New England Fire & Marine Ins. Co. vs. Wetmore, 
32 Ill. 221, where a policy of insurance provided that, should the 
premises insured be applied during the term of insurance to any 
prohibited use, the policy thencef6rth and so long as the same 
should be so prohibited and applied or used should cease and be 
of no force or effect, it was held that the application of the prop- 
erty to a prohibited use within the term would not affect the right 
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of the assured to recover in case of a loss, if at the time of the loss 
the property was not being so improperly applied or used, and it 
did not appear that such antecedent misapplication or use increased 
the risk or contributed to the loss. 

In Schmidt vs. Peoria Marine & Fire Ins. Co., 41 Ill. 295, it was 
held that, where it was provided in a policy of insurance, that “if 
after insurance is effected either by the original policy or the re- 
newal thereof, the risk be increased by any means or occupied in 
any way so as to render the risk more hazardous than at the time 
of the insurance, such insurance shall be void and of none effect.” 
These words are construed to mean that the policy shall become in- 
operative only while the increased risk shall be in existence, and 
when it terminates the liabilty of the company shall recommence. 
This case was reaffirmed in Insurance Company of N. A. vs. Mc- 
Dowell, 50 Ill. 120. In Traders’ Ins. Co. vs. Catlin, 163 Ill. 256, 
45 N. E. 255, 35 L. R. A. 595, it was held that the change of the 
use of an insured building increasing the hazard will not prevent 
recovery, where such use has been abandoned without the decla- 
ration of a forfeiture by the company before a loss occurred, and 
such increase of the hazard in no way continued to affect the risk 
at the time of the loss, although there had been a stipulation that 
there should be no increase of hazard. The language in that stipu- 
lation was plain and emphatic, being as follows: “If the assured 
shall fail to make known to the company at once any fact or cir- 
cumstance which renders the risk more hazardous than at the 
time of the insurance or if the hazard be increased by any means 
within the control of the assured, or if gasoline or petroleum or 
any of its products are deposited or kept or burning gas is made, 
generated or carbureted within the building and continuous there- 
to, then and in every such case this policy shall be void unless 
consent is indorsed by the company thereon.” 


It was contended by the learned attorney for the insurance com- 
pany in that case that the case which we have just cited from IIli- 
nois had been determined upon the authority of Insurance Co. 
vs. Wetmore, supra, and that that case had not really deter- 
mined the questions raised in the subsequent cases and the ques- 
tion which was raised in the case of the Traders’ Insurance Com- 
pany, now under consideration. But, notwithstanding that con- 
tention, which seems to have some merit in it, the court refused 
to retreat from the principles announced in the subsequent cases, 
and emphatically held that the representation was not a continuing 
gne, and did not avoid the policy. It is contended by appellant, 
as in the preceding case, that the court in Illinois was not consid- 
ering a warranty, and that there was no discussion in the opinion 
as to a breach of warranty, and no reference whatever made to 
the law of warranty. But we have the same answer to make to 
this criticism that was made supra. It is insisted, however, that 
the Supreme Court of Illinois in the case of Norwaysz vs. Thur- 
ingia Ins. Co., 204 Ill. 334, 68 N. E. 551, expresses the view of the 
Supreme Court of that state on the subject of forfeiture. This 
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case is also cited by appellant in its reply brief, but an examina- 
tion of the case shows that it in no way contravenes the doctrine 
just cited. There the policy provided that it should be void if 
gasoline was kept on the premises excepting by permission, and 
the testimony shows that not only was gasoline kept on the prem- 
ises between the time that the policy was issued and the time of 
the fire, but that it was on the premises at the time of the fire. 
The court in its opinion stated that that proposition had been 
firmly established and undisputed, and that the burden could not 
be thrown upon the insurance company to prove that the fire was 
attributable to the unlawful storing of the gasoline in the house. 
This opinion seems to be in consonance with both reason and 
authority. 

In Born vs. Home Ins. Co., 110 Iowa, 379, 81 N. W. 676, 80 
Am. St. Rep. 300, where a policy on property provided a forfeiture 
for mortgaging it without the company’s consent, and assured did 
mortgage a portion of the property, but before loss paid the in- 
cumbrance. It was held that such payment operated to restore 
the property to the protection of the policy, and hence plaintiff was 
entitled to recover for the loss thereof. ‘The theory,” said the 
court, “upon which an existing mortgage is held to be a violation 
of the clause in a policy against an increase of risk is that it does 
increase the risk.” But, according to the opinion of the court, 
there was no increase of the risk after the mortgage had been paid 
off. So the theory upon which the insurance company in this case 
stipulated for the installment of the sprinkler system was that 
such installment would decrease the risk. And it did increase the 
risk during the time it was not in working order, but the same rea- 
soning would apply as in the mortgage case in holding that, after 
its installment, the increase of risk would be at an end. 

In Athens Mut. Ins. Co. vs. Toney, 1 Ga. App. 492, 57 S. E. 
1013, the policy contained the following provision: “This entire 
policy unless otherwise provided by agreement indorsed herein or 
added hereto shall be void * * * if a building herein described 
whether intended for occupancy by owner or tenant be or become 
vacant or unoccupied and so remain for ten days.” The house 
covered by the policy became vacant and unoccupied and so re- 
mained for thirty days, when it was reoccupied. The house was 
destroyed after reoccupancy. Held, that the policy did not become 
absolutely void by reason of the house having become vacant and 
remaining so for thirty days, but the insurance was merely sus- 
pended during the period of violation and revived upon the re- 
occupancy of the house and became again of binding force and 
effect. In President, etc., of Ins. Co. vs. Pitts, 88 Miss. 587, 41 
South. 5,7 L. R. A. (N. S.) 627, under a provision of a fire policy 
that it should be void if the building be or become vacant or un- 
occupied and so remain for ten days, where the building was un- 
occupied for more than ten days, but a fire occurred afterward 
during its occupancy, it was held that the. policy did not become 
void. In Omaha Fire Ins. Co. vs. Dierks, 43 Neb. 473, 61 N. W. 
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740, where an insured incumbered his personal porperty by a chat- 
tel mortgage after such property had been insured and contrary 
to the provisions of the insurance policy, he was allowed to re- 
cover the value of the insured property destroyed by showing that, 
at the time of its destruction, it was free from the lien of the 
mortgage; citing Ins. Co. vs. Schreck, 27 Neb. 527, 43 N. W. 340, 
6L. R. A. 524, 20 Am. St. Rep. 696. In Hinckley vs. Germania 
Fire Ins. Co., 140 Mass. 38, 1 N. E. 737, 54 Am. Rep. 445, it was 
held that the temporary illegal use without a license of property 
insured, if uncontemplated at the time of taking the policy, would 
not of itself and as a matter of law render the policy void during 
the whole of the rest of the time it was to run. It would simply 
vitiate the policy during the time of the illegal use and, when the 
illegal use stopped the policy would revive; the court saying: 
“* * * Tt is not the necessary meaning of the word ‘void,’ as 
used in policies of insurance, that it shall under all circumstances 
imply an absolute and permanent avoidance of a policy which had 
once begun to run; but the meaning of the word is sufficiently 
satisfied by reading it as void or inoperative for the time being”— 
citing Phillips on Insurance, § 975, where it is said: “After the 
policy has begun, so that the premium has become due, it assuredly 
is but equitable that a temporary noncompliance should have effect 
only during its discontinuance. To carry it further is to inflict a 
penalty on the assured, and decree a gratuity to the insured, who 
is thus permitted to retain the whole premium when he has 
merited but part of it’”—citing many cases to sustain the rule. 

It is useless to cite a greater number of cases. But we are sat- 
ished, from an examination of all the cases cited by both appel- 
lant and respondents, and of all that we have examined on our 
own motion, that the statement of Elliott on Insurance above 
quoted, to the effect that the weight of authority seems to sup- 
port the view that a violation of a condition that works a for- 
feiture of the policy, merely suspends the insurance during the 
violation, is a correct anouncement. In Traders’ Ins. Co. vs. Cat- 
lin, supra, the court, to show the fallacy of the rule contended for, 
says: “That a recovery on a policy on a building in the centre of 
the burned district in Chicago’s great fire should be defeated be- 
cause a gallon of gasoline was therein kept and used a year before 
that time, does not commend itself as a reasonable rule.” 

To still further show the fallacy, by distorting the proposition, 
yet still leaving it within the bounds of possibility or even proba- 
bility, under the rule contended for if the holder of a life insur- 
ance policy in the state of Washington, which prohibits by its 
terms the departure of the applicant from the territory of the 
United States, should inadvertently or otherwise straggle across 
the boundary line into British Columbia, and, after detecting the 
mistake which he had made geographically, should return to the 
state of Washington, live here for twenty, thirty, or forty years, 
paying his annual premiums which are accepted and appropriated 
by the company, upon his death, occurring by an accidental dis- 
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charge of a firearm or by being cremated in a burning theatre— 
causes which could not possibly have been affected by the breach 
of his contract—his beneficiary would be deprived of the benefit 
of his life insurance policy by reason of such violation. The 
thought is too abhorrent to be maintained for a moment, and yet 
in principle it is exactly the same. 

But, in addition to all these questions which we have discussed, 
we think probably there is no case which would hold that the ap- 
pellant in this case could successfully urge this defense, for, ac- 
cording to the findings of the court, there has been no violation of 
any contract whatever by the respondents. Conceding that there 
was a warranty, there was no warranty that the assured should at 
all times maintain the automatic sprinkler system, but the repre- 
sentation was only that the assured should “use due diligence” in 
maintaing the sprinkler system; and, as we have seen, under the 
findings of the court due diligence was used in that regard. So 
that it seems absolutely at variance with any theory of the law to 
prohibit the insured from recovering under this policy. 

The judgment of the lower court will therefore be affirmed. 

Crow, Parker, Fullerton, and Mount, JJ., concur. 


Morris, J. 
I dissent for the reasons given in the opinion on the original 
hearing in department 1, to which I still adhere. The majority 


opinion as herein expressed wipes out the law of warranty in this 
state, a principle that is as old and well founded as any other prin- 
ciple in insurance law. There is no conflict betwen the Hart Case 
referred to in the majority opinion and the rule announced in the 
opinion on the original hearing herein. The Hart Case deals 
with a representation which the court refuses to extend into a 
warranty either by interpretation or implication, and holds that, 
in order to be read as a warranty, the provision must appear to be 
expressly so intended by the insured and insurer, and, in case of 
ambiguity or doubt, the construction should be that of a represen- 
tation rather than a warranty. The same rules are announced and 
adhered to in the original opinion, and there was no expressed or 
implied intention to depart from them. It is said in the Hart Case 
that, notwithstanding the policy contains hard and unjust condi- 
tions, the insurance company has the right to make such a contract, 
and, when so made, it is the duty of the court to enforce them 
regardless of their harshness, when it appears such a contract was 
actually made. The original opinion goes no further. Finding an 
express warranty in the policy based upon a reduction of the pre- 
mium, it gave effect to it, and in so doing followed the law both 
in principle and upon authority. 


VoL, XXXIX.—95. 
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COURT OF CIVIL APPEALS OF TEXAS. 


NATIONAL FIRE INS. CO. 
US. 


J. W. CARAWAY & CO. Et aL.* 


aaa OF POLICY—EFFECT OF AP- 


Where plaintiffs bought property of R. covered by an insurance policy 
issued by defendant, the approval by defendant of R.’s assignment to 
them of the policy ‘constituted a new contract of insurance between 
them and defendant, whereby they could not be charged with any 
breaches by R. of the original contract. 


[For other cases, see Insurance, Dec. Dig. § 311.] 


FAILURE TO KEEP INVENTORY IN IRON SAFE. 

Insured being, by the plain terms of his fire policy, required, on condition 
of the policy otherwise becoming void, to keep a fireproof safe, and 
to produce for the insurer, after a fire, an inventory of the property 
taken, by one from whom he bought the property, within 12 months 
before he made the purchase and received a transfer of the policy, his 
failure to produce it, in the absence of a showing by him that it was 
lost or destroyed without fault or negligence on his part, and not by 
mere failure to keep it in a safe, prevents recovery, though there is 
ample proof that the loss exceeded the insurance. 


[For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.] 


IRON-SAFE CLAUSE—MISREPRESENTATIONS. 
Rey. St. 1895, art. 3096aa, as added by Laws 1903, c. 69, declaring that a 


provision in a contract of insurance, that misrepresentations therein 
or in the application therefor shall render it void, shall not be a defense 
to an action on the contract, unless the misrepresentation was material 
or contributed to the contingency on which the policy became payable, 
has no application to a covenant in a policy to keep an inventory in an 
iron safe and produce it after fire. 

[For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.]¢ 


Appeal from District Court, Shelby County; James I. Perkins, 
Judge. 

Action by J. W. Caraway & Co. and others against the National 
Fire Insurance Company. Judgment for plaintiffs, and defend- 
ant appeals. Reversed and rendered. 


CRANE, SEAY & CRANE, for Appellant. 
Bearp Davis, and Davis & Davis, for Appellees. 


PLEASANTS, C., J. 
This suit was brought by the appellees to recover upon two fire 
insurance policies issued by appellant on the 31st of August, 1906, 
and the 9th of March, 1907, respectively, upon a stock of goods 


% Decision rendered, May 2,1910. Rehearing denied, June 2,1910. 130 8.W. Rep. 458. 





Fire.] National Fire Ins. Co. vs. Caraway & Co. 1467 


and merchandise owned by appellees and which was destroyed by 
fire on August 5, 1907. The petition alleges, in substance: That 
the first of said policies, same being for the sum of $1,000 was 
issued by the appellant upon a stock of goods and merchandise 
owned by R. A. Rushing and situated in the storehouse of said 
Rushing in the town of Joaquin, Tex.; that on the 7th day of 
March, 1907 appellees Caraway and Company purchased said 
goods and merchandise from Rushing, and with the consent of 
appellant said policy was transferred and assigned to appellee 
firm; that on the 9th day of March appellant issued the second 
policy before mentioned, which was also for the sum of $1,000 
and was upon said stock of goods and merchandise; that said prop- 
erty, which was of the value of $12,000, was destroyed by a fire 
on August 5, 1907, which destroyed the building in said town of 
Joaquin in which said mercantile business was being conducted; 
and that appellees had made proof of loss as required by the terms 
of said policies. The answer of the defendant admits the issu- 
ance of the policies as alleged in the petition and the destruction 
of the property by fire on August 5, 1907, but claims that it is 
exempt from liability by reason of the breach by appellees of the 
covenants of warranty contained in said policies. The covenants 
of warranty so pleaded by appellant are as follows: 

“The following covenant is hereby made a part of this policy 
and a warranty on the part of the assured: 

“Section 1. The assured will take a complete itemized inventory 
of stock on hand at least once in each calendar year; and unless 
such inventory has been taken within twelve calendar months prior 
to the date of this policy, and is on hand at the date of this policy, 
one shall be taken complete in detail within thirty days after the 
date of this policy, or this entire policy shall be null and void 
from such date. 

“Sec. 2. The assured will make and prepare, in regular course 
of business, from and after the date of this policy, a set of books, 
which shall clearly and plainly present a complete record of busi- 
ness transacted, including all purchases, sales and shipments, both 
for cash and on credit, or this entire policy shall be null and void. 
By the term ‘complete record of business transacted’ as used above, 
is meant a complete record of all the property which shall go into 
the premises and be added to the stock, and of all property taken 
from the stock, whether by the assured or by others, even though 
not technically purchases or technically sales. If the business of 
the assured under this policy shall be that of manufacturing, then 
this complete record must in addition show all the raw material 
received and all products manufactured therefrom, including the 
cost of manufacture, and must show all waste in process of manu- 
facture; and must show all the raw material and manufactured 
property which is taken from the building described, or this entire 
policy shall be null and void. 

“Sec. 3. The assured will keep and preserve all inventories of 
stock taken during the current calendar year, and also all those 
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taken during the preceding calendar year, which are on hand when 
this policy is issued, and will keep and preserve all books which 
are then on hand, showing a record of business transacted during 
the current calendar year and the preceding calendar year. The 
assured will also keep and preserve all inventories taken after 
the issuance of this policy, and all books made and prepared after 
the issuance thereof, showing record of business transacted. The 
books and inventories, and each of the same, shall be by the 
assured kept securely locked in a fireproof safe at night and at all 
times when the building mentioned in the policy is not actually 
open for business; or, failing in this, the assured shall keep such 
books and inventories, and each of them, in some secure place not 
exposed to a fire which would destroy said building; and in the 
event of a loss by fire to the personal property mentioned herein, 
said books and inventories, and each of the same must be by the 
assured delivered to this company for examination, or this entire 
policy shall be null and void, and no suit or action shall be main- 
tained thereon for any such loss. It is understood and agreed 
that this clause and the requirement thereof is one of the inducing 
causes to the acceptance of the risk herein assumed and the issu- 
ance of this policy, and that the terms and requirements hereof 
are material to the risk and to this insurance, and to any fire loss 
happening to the property described in this policy.” 

It is averred that appellees failed to prepare and keep said in- 
ventories and books as provided in said policies and failed to 
produce same for the inspection of appellant after the fire, and 
therefore, by the express terms of the policies, they have become 
void, and no recovery can be had thereon. Defendant further 
pleaded that by the terms of said policies they became void if 
plaintiff procured any additional insurance on the property with- 
out the consent of the defendant, and that this covenant of war- 
ranty was breached by plaintiffs, and said policies were therefore 
void, and no recovery could be had thereon. The plaintiffs by sup- 
plemental petition denied the averments of defendant’s answer and 
alleged that they had fully complied with all of the agreements 
and covenants contained in said policies. The cause was tried 
in the court below with a jury, and a verdict returned and judg- 
ment rendered in favor of plaintiffs for the sum of $1,643.29. 

The evidence shows that the policies were issued as alleged, and 
that they contained the covenants and agreements pleaded by the 
defendant. The policy issued to Rushing was with the consent 
of appellant transferred to appellees on March 7, 1907. The fire 
which destroyed the property occurred during the night of August 
5, 1907, at a time when the store was not open for business. An 
inventory of the stock was taken by Rushing on January 1, 1907, 
and was turned over to appellees when they purchased the prop- 
perty and business. Appellees took no inventory until August 1, 
1907, and the inventory which they began to take on that day was 
not completed at the time of the fire. This partial inventory 
showed that the value of the stock on hand at the time of the fire 
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exceeded the amount of the insurance thereon. The only inven- 
tory produced by appellees was the incomplete one, begun on 
August 1, 1907. In regard to his failure to produce the Rushing 
inventory after the fire, plaintiff J. W. Caraway testified: “The 
agent asked me for this Rushing inventory, and I told him I 
didn’t have it. I told him it was destroyed or lost, or something ; 
that I didn’t have it. I told him it was in the safe the last time 
I saw it, but I didn’t know whether it was destroyed by fire or in 
some other way, but it was lost and I didn’t have it. I went over 
this matter with that agent some two or three hours. He went 
through all my books, and I reckon he saw everything he wanted 
to. He went through the books and figured on it, and he says: 
‘I can’t make a settlement with you, you have not got the other 
inventory.” He further testified: “I had a safe in my house at 
the time it was burned, and I had some other papers in the safe 
and my ledger and other books in it at the time the house burned. 
I couldn’t say how long before the fire was the last time I saw 
the Rushing inventory. I had been looking at the inventory; that 
is, I had used the inventory for reference to prices on goods a 
time or two, but I could not say exactly what time; don’t know, 
but some time between April and the time of the fire.” 

The stock of goods upon which the policies were issued con- 
sisted of the stock purchased from Rushing, also a stock pur- 
chased by appellees known as the Pauls store stock, and 
which was moved to and placed in appellees’ store in 
the latter part of March or the first of April, 1907. Appellees 
kept a set of books which purported to present a complete record 
of the business transacted by them, showing purchases, sales, and 
shipments, both for cash and on credit. The books show that ap- 
pellees’ purchases, not including the Rushing and Pauls stocks, 
amounted to $16,546.44 The Rushing stock was entered in the 
merchandise account on these books at $6,600; the Pauls stock at 
$3,100. These figures appear to be the respective amounts of the 
inventories of said stocks taken on the Ist of January, 1907. No 
account of the sales from said stocks between the Ist day of 
January, 1907, and the dates of their respective purchases by ap- 
pellees, was kept, and the exact amount and value of these stocks 
at the time they came into the possession of appellees is not shown 
by the books or otherwise. In all other respects the books kept 
by the appellees and produced after the fire comply with the re- 
quirements of the policies. The additional insurance taken out by 
the appellees was procured with the knowledge and consent of ap- 
pellants or its authorized agent. Upon these facts the appellant 
requested the trial court to instruct the jury to return a verdict in 
its favor, and the refusal of the court to give such instruction is 
complained of under an appropriate assignment of error. 

We think the facts before stated, which are shown by the un- 
disputed evidence, clearly establish a breach by appellees of the 
covenants of the policies in regard to the keeping and production 
after the fire of the inventories mentioned in said policies. The 
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approval by appellant of the assignment of the policy by Rushing 
to appellees constituted a new contract between appellant and ap- 
pellees, and they could not be charged with any breaches by 
Rushing of the original contract of insurance and were only re- 
quired to thereafter live up to the terms of the contract. Bayless 
vs. Ins. Co., 106 Mo. App. 684, 80 S. W. 289. The inventory 
of the stock taken by Rushing on January 1, 1907, having been 
taken within 12 months prior to the date of the transfer to appel- 
lees, they were not required to take an inventory within 30 days 
after the transfer; but by the plain and unambiguous terms of 
their contract with appellant they were required to keep the in- 
ventory taken on January 1, 1907, in a fireproof safe at all times 
when the store was not actually open for business, and to produce 
the same for examination by appellant after the fire. If, without 
fault or negligence on the part of appellees or their employees, 
this inventory had been lost or destroyed, the failure to produce it 
after the fire would not defeat their right of recovery on the poli- 
cies, but the burden was upon appellees to show that they were 
in no way responsible for the loss of the inventory. From the 
testimony of the appellee J. W. Caraway before set out, no other 
reasonable conclusion can be drawn than that the loss of the 
inventory was due to the failure of appellees to keep it in the 
safe as required by the terms of the policy. There is nothing to 
indicate the loss of the inventory in any other way, and its loss in 
this way cannot excuse the failure to produce it. Insurance Co. 
vs. Kemendo, 94 Tex. 367, 61 S. W. 1102. Having agreed with 
appellant to so keep and produce this inventory, and that in event 
they failed to produce it for appellant’s examination after the fire 
they would not be entitled to recover anything upon the policies, 
appellees could only be relieved from the forfeiture of the policies 
by showing a substantial compliance with the terms of their 
agreement, and we think the evidence fails to raise the issue of 
such compliance on their part. 

The act of 1903 (Laws 1903, c. 69; Rev. St. art. 3096aa) de- 
clares that: “Any provision in any contract of insurance issued 
or contracted for in this state, which provides that the answers or 
statements made in the application for such contract, or in the 
contract of insurance, if untrue or false, shall render the con- 
tract or policy void or voidable, shall be of no effect, and shall 
not constitute any defense to any suit brought on such contract, 
unless it be shown on a trial thereof that the matter or thing 
misrepresented was material to the risk, or actually contributed to 
the contingency on which said policy became due and payable; 
and whether it was material and so contributed in anywise, shall 
be a question of fact to be determined by the court or jury try- 
ing such case.” The learned trial judge construed this act as 
applicable to appellees’ covenant to keep and produce the inven- 
tory and instructed the jury that, unless they found from all the 
evidence that the loss of the inventory was material in ascertain- 
ing the amount of loss sustained by appellees, the failure to pro- 
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duce the inventory would not defeat appellees’ right to recover. 
That this is not a proper construction of the act mentioned4is no 
longer an open question. By the language of the act its applica- 
tion is restricted to representations of past or present facts, and 
it cannot be applied to agreements to perform or not perform fu- 
ture acts, or to what are termed “promissory warranties.” This 
was the construction given this act in the case of Insurance Co. 
vs. Weeks, 118 S. W. 1086, and Gross vs. Assur. Co., 121 S. W. 
517, and in the former case a writ of error was denied by the 
Supreme Court. 

Appellees having failed to keep and produce the inventory as 
required by their contract, and failed to show that the loss of the 
inventory was not due to fault or negligence on their part, the 
trial judge should have instructed the jury to return a verdict in 
favor of appellant. It is true there is ample evidence to sustain 
a finding that the value of the goods destroyed exceeded the 
amount of the insurance, and there is nothing to indicate fraud 
of any kind on the part of appellees. In these circumstances it 
may seem a harsh rule that would deny appellees the right to re- 
cover for their loss; but it is better that appellees should suffer 
hardship than that the courts should disregard and trample upon 
the sacred right of contract. Appellant contracted to pay this loss 
only in event appellees would furnish it, as evidence of such loss, 
the inventories mentioned in the policies, and its legal right to 
stand upon this agreement cannot be questioned. The impor- 
tance of the missing inventory as evidence of the amount of the 
loss is apparent. Having contracted to pay only upon the pro- 
duction of this evidence, appellant should not be required to pay 
without it. Insurance Co. vs. Kemendo, 94 Tex. 367, 61 S. W. 
1102; Insurance Co. vs. Cummings, 98 Tex. 115, 81 S. W. 705. 

This conclusion renders a consideration of the remaining as- 
signments of error unnecessary. 

The evidence upon this issue being undisputed, and the case 
fully developed, it follows from the conclusion above expressed 
that the judgment of the court below should be reversed, and 
judgment here rendered in favor of appellant, and it has been so 
ordered. 

Reversed and rendered. 
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COURT OF CIVIL APPEALS OF TEXAS. 


MILWAUKEE MECHANICS’ INS. CO. Et At. 
US. 


FROSCH et at.* 


FIRE LOSSES—FRAUD—EVIDENCE—SUFFICIENCY. 
Evidence /ield insufficient to show that insured fraudulently caused a fire. 
[For other cases, see Insurance, Cent. Dig. § 1718; Dec. Dig. § 665.] 


FIRE POLICIES—“ACTUAL VALUE.” 

The “actual value” of insured property is its salable or cash value. 
[For other cases, see Insurance, Cent. Dig. § 1274; Dec. Dig. § 499.] 
[For other definitions, see Words and Phrases, vol. 1, p. 171.] 


FIRE POLICIES—PROPERTY INSURED—GIFTS. 
Fire insurance covers gifts. 
[For other cases, see Insurance, Dec. Dig. § 162.] 


FIRE POLICIES— PROPERTY INSURED—GIFTS— PROOF OF 
VALUE. 


Proof of the value of insured gifts at the time of destruction is sufficient, 
in the absence of a showing that such value exceeded their value when 
presented to insured. 


[For other cases, see Insurance, Cent. Dig. § 1722; Dec. Dig. § 665.] 


FIRE POLICIES—VERDICT—SUFFICIENCY—APPORTION MENT. 

A verdict against two insurance companies on policies covering the same 
loss and for equal amounts, and of even dates, implies an equal award 
against each company. 

[For other cases, see Insurance, Cent. Dig. § 1785; Dec. Dig. § 670.] 


FIRE POLICIES—ADJUSTMENT OF LOSS—AWARD—ADMISSI- 
BILITY. 

Under fire policies, and an agreement thereunder, provided for disinter- 
ested appraisal of loss, showing separately the sound value and loss, 
an award showing one lump sum as sound value, and another as loss, 
was not inadmissible in a suit on policies as not complying with such 
provisions, where insurers, though represented before the appraisers, 
did not suggest such noncompliance, and where they appeared to have 
fully understood the award. 


[For other cases, see Insurance, Cent. Dig. $§ 1430, 1431; Dec. Dig. § 574.] 


FIRE LOSSES—ARBITRATION—CONCLUSIVENESS OF AWARD. 


Under agreement to arbitrate a fire loss, the award binds insurer, espe- 
cially where the policy provides for arbitration on disagreement. 


[For other cases, see Insurance, Cent. Dig. §§ 1430, 1431; Dec. Dig. § 574.] 


FIRE POLICIES—DEFENSES—THEFT OF PROPERTY. 


Under a fire policy exempting insurer from liability for loss caused by 
theft, the burden is on insurer to show loss from such cause. 


[For other cases, see Insurance, Cent. Dig. § 1660; Dec. Dig. § 646.] 
*% Decision rendered, June 1,1910. Rehearing denied June 29,1910. 1308S. W. Rep. 600. 
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Appeal from District Court, Harris County; Norman G. Kit- 
trell, Judge. 

Action by U. S. Frosch against Maggie Wood; the Milwaukee 
Mechanics’ Insurance Company and another being garnishees. 
From the judgment, the garnishees appeal. Affirmed. 


Hunt, Myer & Townes, for Appellants. 

CLARK & KNAPPER, JOHN M. DuNCAN, and Love & CHANNELL, 
for Appellees. 

NEILL, J. 

As ancillary to an action brought by U. S. Frosch against 
Maggie Wood, on October 4, 1907, he sued out and had served 
upon the Milwaukee Mechanics’ Insurance Company and the 
Liverpool & London & Globe Insurance Company writs of gar- 
nishment for $3,500. Maggie Wood intervened in the garnish- 
ment proceedings, claiming that the insurance companies were 
indebted to her in an amount exceeding the sum due by her to 
Frosch and asked judgment against them for such excess. The 
issues made by the pleadings, as well as by the evidence, will be 
stated when we come to consider the assignments of error which 
involve them. The case was tried with a jury, who returned a 
verdict in favor of plaintiff and intervener for $5,000, with in- 
terest thereon at 6 per cent per annum from September 16, 1907, 
making a total of $5,425. The verdict apportioned the sum found 
is as follows: To U. S. Frosch $3,500, with interest from Sep- 
tember 16, 1907, aggregating $5,797.50; to the intervener, Mag- 
gie Wood, $1,500, with interest thereon from September 16, 
1907, aggregating the sum of $1,627.50. From this judgment the 
insurance companies have appealed. 

The judgment was recovered upon two insurance policies, one 
of which was issued by each of the companies to Maggie Wood 
on June 14, 1907, for $2,500, insuring certain personal property 
against loss from fire. It was claimed by the appellees, Frosch 
and the intervener, that a loss of the property by fire, which oc- 
curred during the life of the policies, exceeded the aggregate 
amount for which they were issued. There was no question 
raised about the issuance of the policies; but the contention of 
the garnishees was that each policy was void for the several rea- 
sons set out in their answers, which will be stated and considered 
under the assignments which raise the question as to their val- 
idity. 

1. The first contention of defendants is that the great weight 
of the evidence establishes, to the exclusion of any other reason- 
able hypothesis, that the insured, Maggie Wood. fraudulently 
caused the ignition which damaged and destroyed the property 
claimed to have been in the house before the occurrence of the 
fire, for the purpose of collecting from the garnishees the amounts 
of the insurance policies. Such fraudulent act on the part of the 
insured was alleged by the garnishees as a defense, and the issue 
was submitted by the charge to the jury, whose verdict involves 





1474 Insurance Law Journal Vol. 39. [ Oct., 1910, 


a finding against the contention. The evidence upon which the 
defendants rely to sustain the contention is purely circumstantial. 
as is generally the only character of evidence obtainable to prove 
such an allegation of fraud. From an examination and consid- 
eration of the circumstances relied upon by the defendants, we 
are unable to say that they exciude every reasonable hypothesis 
save that Maggie Wood was guilty of the alleged fraudulent act. 
But in their enumeration of the circumstances relied upon to 
prove her guilt, the defendants omit an important circumstance 
bearing upon the question, 1%. e., the insured was herself badly 
burnt by the fire which destroyed her property. When it is sought 
to prove an ultimate fact by a chain of circumstances, no circum- 
stance should be omitted; but every one should be taken and con- 
sidered. When the omitted circumstance is linked to those with 
which defendants enumerate to form the chain of circumstances, 
which they claim fasten the crime of burning the property on 
Mrs. Wood, and exclude every other reasonable hypothesis save 
her guilt, a chain of circumstances appears from which it cannot 
be said, at least as a matter of law, that she fraudulently caused 
the ignition which damaged and destroyed the furniture. When 
to this is added her direct testimony that she did not cause the 
fire, nor know how it originated, that she first discovered it by 
being awakened, after she had retired for the night, by her lower 
limbs being burned by the fire from the bed upon which she 
slept; that she was seen by her neighbors in her nightdress, afire, 
running and screaming from her burning dwelling to the fire 
alarm, which she turned on to call up the fire department—when 
such testimony and facts, we say, are also linked to the chain of 
circumstances, it seems to us that it not only does not exclude 
every reasonable hypothesis save that she fraudulently caused 
the ignition, but that it reasonably excludes that theory, and fully 
authorized the jury in finding upon a preponderance of the evi- 
dence that she did not do it. This disposes of the first, second, 
third, and fourth assignments of error. 


2. The contention of the garnishees that the weight of the evi- 
dence is against the amount of damages assessed by the jury can- 
not be sustained. Upon considering the testimony we have con- 
cluded that the evidence is reasonably sufficient to support the 
jury in finding that the loss and damage sustained by the inter- 
vener to her property covered by the policies are equal to, if they 
do not exceed, the amounts for which it was insured by the gar- 
nishees. 

3. The policies of insurance contain this provision: “This 
company shall not be liable beyond the actual cash value of the 
property at the time any loss or damage occurs, and the loss or 
damage shall be ascertained or estimated according to such actual 
cash value with proper deduction for depreciation, however 
caused, and shall in no event exceed what it would cost the in- 
sured to repair or replace the same with material of like kind and 
quality.” Error is assigned in rendering the judgment upon the 
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verdict, upon the ground that it is contrary to the great weight of 
the evidence, in that appellees failed to prove damage to and de- 
struction of any of the property alleged to have been in the house 
except a certain portion thereof mentioned in “Exhibit C,” at- 
tached to one of the garnishees’ supplemental answer. The value 
of the property at the time of the fire was, in our opinion, suffi- 
ciently proved to fix the liability of the defendants in accordance 
with the provision in the policies above quoted, and to sustain the 
verdict for the damages assessed, estimated upon such basis. For 
the meaning of “actual value” is the same as “salable value” and 
“cash value,” which is measured by the amount of cash into which 
property can be converted. In other words, it means the usual 
selling price at the place where the property to which the term is 
to be applied is situated at the time its value is to be ascertained. 
Com’rs vs. Holliday, 150 Ind. 216, 49 N. E. 14, 42 L. R. A. 826; 
Cummings vs. Merchants’ Nat. Bank, 101 U S. 153, 25 L. Ed. 903. 
We therefore overrule the sixth and seventh assignments of error. 

4. There is nothing in the evidence tending, to show that the 
value of the mirrors, pictures, portraits, paintings, engravings, 
and their frames, statuary, bric-a-brac, watches, clocks and jew- 
elry, proved upon the trial exceeded the cost of any such items. 
It is true that some of these items were given to Mrs. Wood; 
but it could not have been contemplated by the contract of insur- 
ance that, because they were presents to the assured, she could 
not recover for their loss upon policies which insured her against 
their damage or destruction by fire. We think proof of their 
value at the time of the fire, in the absence of anything tending 
to show that such value exceeded the value of such items at the 
time they were presented to the assured, was sufficient. We there- 
fore overrule the eighth and ninth assignments. 


5. It is contended under the tenth and eleventh assignments of 
error that the great weight of evidence shows that the assured, 
acting by and through her agent, U. S. Frosch, presented to the 
garnishees proofs of loss, in which there was a schedule showing 
jewelry and diamonds to the value of $2,248, and falsely and 
fraudulently represented that said jewelry and diamonds were 
situated in the house at 102 La Branch Street at the time of the 
fire, and that the same had been totally destroyed, while at that 
time she had in her possession a great portion of said jewelry and 
diamonds, and that in causing such proof of loss te be presented 
to the garnishees and the affidavit to be made thereto she was 
guilty of false swearing, touching matters relating to the insur- 
ance or the subject thereof after the loss occurred, with the intent 
and meaning of the policies. The policies contained the usual 
clause of forfeiture in case of false swearing. The evidence 
shows that the affidavits of the proof of loss were made at the 
instance of the assured by U. S. Frosch as her attorney in fact, 
and that the loss of jewelry and diamonds of the value of $2,248 
was asserted in the proofs, sworn to, and presented to the gar- 
nishees by him as her agent. As to whether the jewelry and 
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diamonds of such value were in the house and were destroyed by 
the fire, as asserted in the proofs of loss, were questions of fact 
for the jury to determine. And there being evidence tending to 
sustain their findings in the affirmative, it is not within our prov- 
ince to disturb the verdict. If, however, these were issues for us 
to decide in the first instance, we would be unable to reach the 
conclusion that the preponderance of the evidence was in favor of 
finding upon them in the negative. The assignments are there- 
fore overruled. 

6. When read in the light of the pleadings and evidence, the 
judgment conforms to the verdict. While the verdict does not 
expressly apportion the amount found in favor of plaintiff and 
intervener between the garnishees, an equal amount against each 
is clearly implied when it is construed in the light of the pleadings, 
evidence, and the charge. And when so construed, no other judg- 
ment could have been entered upon it than what was. Certainly 
neither garnishee can complain because the judgment against it 
for the entire amount found due on both policies was not ad- 
judged against it, but only such amount as it agreed by its con- 
tract to pay in event of the loss it insured against. 

7. What we have said in considering other assignments dis- 
poses of the thirteenth, which complains of the court’s refusing a 
peremptory instruction to return a verdict in favor of the gar- 
nishees. 

8. It was within the sound discretion of the trial court to grant 
or refuse the request of the garnishees to submit the case to the 
jury on special issues; and, it not being apparent that such dis- 
cretion was abused, the action of the court in refusing such re- 
quest is not subject to review on appeal. 

9, The fifteenth assignment of error complains of the court’s 
refusal to instruct the jury, at the garnishees’ request, that the 
award of the appraisers was not binding on them; and the six- 
teenth of its refusal to exclude the award from the jury’s con- 
sideration. 

The policies expressly provided that, in event of a disagreement 
between the insured and the insurers as to the amount of the loss, 
it should be ascertained by two competent and disinterested ap- 
praisers, the insured and the company each selecting one, and 
that the two so chosen should first select a competent and disin- 
terested umpire; that the appraisers together should then estimate 
and appraise the loss, stating separately sound value and damage, 
and, failing to agree, should submit their differences to the um- 
pire; and that the award in writing of any two should determine 
the amount of such loss. But the policies further provided that 
the company should not be held to have waived any provision or 
condition of the policy or any forfeiture thereof by any require- 
ment, act, or proceeding on its part relating to the appraisal or to 
any examination provided for by the policy. Under the provision 
stated, the companies and the assured each selected an appraiser, 
and the loss was submitted to them under the following agree- 
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ment: ‘Agreement for Submission to Appraisers. This agree- 
ment, made and entered into by and between Mrs. Maggie Wood 
of the first part, and the insurance company or companies, whose 
name or names are signed hereto, of the second part, each for it- 
self and not jointly, witnesseth: That D. J. Singleton and Wil- 
liam Hill shall appraise and ascertain the sound value of and the 
loss upon the property damaged and destroyed by the fire of July 
16, 1907, as specified below. Provided, that the said appraisers 
shall first select a competent and disinterested umpire who shall 
act with them in matters of difference only. The award of any 
two of them, made in writing. in accordance with this agreement, 
shall be binding upon both parties to this agreement as to the 
amount of such loss. It is expressly understood that this agree- 
ment and appraisement is for the purpose of ascertaining and 
fixing the amount of sound value and loss and damage only, to 
the property hereinafter described, and shall not determine, waive 
or invalidate any other right or rights of either party to this 
agreement. The property on which the sound value and the loss 
or damage is to be determined is as follows, to wit: Household 
Furniture. $———— household and kitchen furniture, useful and 
ornamental, beds, bedding, linen, carpets, curtains, silver and 
plated ware, stoves, china, glass and crockery ware, trunks, 
satchels, traveling equipments, canes, umbrellas, sewing machines, 
family wearing apparel and material for same, fuel, family sup- 
plies, musical instruments, including stools and covers, printed 
books and music (mirrors, pictures, portraits, paintings, engrav- 
ings and their frames, statuary, bric-a-brac, watches, clocks and 
jewelry in use at not to exceed cost), bicycles, sporting and pho- 
tographic outfits and all articles generally used in housekeeping, 
the property of assured or any member of the family; all while 
contained in the 2 and 1 story shingle roofed frame building oc- 
cupied as a dwelling house, and situated on lot , block 10, 
fronting on and known as No. 102 La Branch Street, city of 
Houston, Tex. It is further expressly understood and agreed 
that in determining the sound value and the loss or damage upon 
the property, hereinbefore mentioned, the said appraisers are to 
make an estimate of the actual cash cost of replacing or repairing 
the same, or the actual cash value thereof, at and immediately 
preceding the time of the fire; and in case of depreciation of the 
property from use, age, condition, location or otherwise, a proper 
deduction shall be made therefor’—which was signed by the in- 
sured and each company on July 6, 1907. 

To said appraisers the following oath: ‘We, the undersigned, 
do solemnly swear that we will act with strict impartiality in mak- 
ing an,appraisement and estimate of the sound value and the loss 
and damage upon the property hereinbefore mentioned, in accord- 
ance with the foregoing appointment, and that we will make a 
true, just and conscientious award of the same, according to the 
best of our knowledge, skill and judgment. We are not related 
to the assured, either as creditors or otherwise, and are not in- 
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terested in said property or the insurance thereon. [Signed] 
William Hill, D. J. Singleton, Appraisers’—was then adminis- 
tered by a notary public, which was subscribed to by them before 
such officer. These appraisers, Hill and Singleton, then selected 
and appointed J. W. Culpepper to act as umpire, and on August 
2, 1907, all three reported in writing to the parties at interest the 
following award :— 
‘Award 


To the Parties in Interest: We have carefully examined 
the premises and remains of the property hereinbefore speci- 
fied, in accordance with the foregoing appointment, and have 
determined the sound value and the loss and damage to be as 
follows :— 

Sound Value. Loss. 
First item $6,202 26 
Total sound value and loss.. 823 70 6,202 26 


Witness our hands this 2d day of August, 1907. 

[ Signed ] J. W. Culpepper, Umpire. 
D. J. Singleton, 
William Hill, Appraisers. 


The award being offered in evidence by the plaintiff and inter- 
vener, the garnishees objected to its admission upon the following 
grounds: (1) That it did not comply with the terms of the 
agreement of submission, in that such agreement provided that 
the sound value of and the loss upon the property damaged and 
destroyed by the fire should be ascertained and appraised; where- 
as, the award showed a sound value of $823.70 and a loss of 
$6,202,26, which was inconsistent and showed that the appraisers 
did not perform the duties for which they were appointed. (2) 
That if the award was offered for the purpose of meeting the alle- 
gation that the appraisers were appointed to appraise the value of 
the property damaged, and the value of such as was not damaged, 
it appeared from the award that they found the sound value of 
said property was $823.70, but failed to find to what extent it was 
damaged, which did not comply with, but exceeded, the authority 
given by their appointment. (3) That the agreement of submis- 
sion provided that, in determining the sound value, loss and dam- 
ages, the appraisers should make an estimate of the actual cost 
of replacing or repairing the damaged property and the actual cash 
value thereof, at and immediately preceding the time of the fire, 
and that the award did not show that they did either. (4) That 
it was beyond the scope of authority conferred upon the apprais- 
ers to find the loss and damage to such property as was totally 
destroyed, which had not been shown to be in the building at the 
time of the fire. (5) That the award did not show that the 
articles included in the award consisted of such as were covered 
by the policies of insurance. (6) That it did not appear from 
the award that the appraisers took into consideration the depre- 
ciation of the property from age, condition, location, or otherwise 
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and make a proper deduction therefor, nor that the value placed 
thereon was the value at any time or place or what time or place. 
(7) That for the various reasons alleged in the answers of the 
garnishees why they were not liable upon the insurance policies 
and why such award was not binding upon them. (8) That if it 
appeared from the evidence that said award was made upon a 
statement or list furnished by plaintiff or intervener, one or both, 
and that no testimony of any character was taken to ascertain 
whether or not such property and articles were in the house at 
the time of the fire, or were destroyed by fire, the award would be 
inadmissible, and that the garnishees expected to show all of such 
facts. And (9) that there was no certificate to or showing of any 
kind in the award that the appraisers or umpire ever saw said 
property or any portion thereof, except shown in Exhibit C, and 
that they took any evidence of any character to determine any 
of the facts attempted to be decided by them. 

All these objections were overruled, and the award was intro- 
duced in evidence by the plaintiff and intervener, over them. To 
which ruling of the court and its action in permitting the introduc- 
tion of the award in evidence the garnishees reserved a bill of 
exceptions. Then, after evidence was heard as to how the award 
was determined by the appraisers and its meaning as intended by 
them, the garnishees moved the court to exclude it from the jury’s 
consideration. Which motion being overruled and a bill of ex- 
ceptions reserved, the garnishees requested the court to charge the 
jury that the award of the appraisers was not binding on the in- 
surance companies, and not to consider it, which was refused. 

In the special answer of defendants they pleaded the above 
agreement as an estoppel to the plaintiff’s and intervener’s claim 
that certain conditions of forfeiture contained in the policies had 
been waived by them, alleging in substance as follows: That after 
the assured had made and presented to them her proofs of loss, 
said agreement was entered into, in accordance with the terms 
and provisions of the policies, wherein they all agreed that any 
action taken by the garnishees in investigating and ascertaining 
the amount of loss and damages to the property should not be 
waived nor invalidate any condition of the policies on the part 
of the garnishees, and that it should not waive nor invalidate 
any rights whatever of either of said parties; that the intent was 
to preserve the rights of all parties thereto, and provide a means 
for an investigation of the fire and the determination of the 
amount of the loss or damage, without regard to the liability of 
the garnishees; that every investigation made by this garnishee of 
the fire was made under the terms of the agreement; that under 
the terms of the agreement to submit said question (the amount 
of the loss) to the appraisers, the intervener appointed D. J. 
Singleton as her appraiser, and the garnishees appointed William 
Hill as their appraiser, and under the agreement they appointed 
J. W. Culpepper to act as umpire to settle the matters of differ- 
ence between them; that thereafter, on July 29, 1907, the ap- 
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praisers and umpire entered upon the discharge of their duties, as 
a board of appraisers, to assess the damage to said property, and 
on August 2, 1907, after having thoroughly inspected the prem- 
ises and examined all the articles of furniture and other personal 
property situated in said house and either damaged or destroyed 
by fire, concluded and agreed upon and made the award herein- 
before stated. The garnishees then aver that the said sum of 
$823.70, inserted in the award, was the sound value of the prop- 
erty, but that the award of a loss of $6,206,26 was inserted 
through error and mistake, etc. 

The obvious purpose of the agreement was to ascertain and fix 
the sound value and loss and damage only of the property de- 
scribed therein, and not to determine, waive, or invalidate any 
other right of either party thereto. The last clause of the agree- 
ment simply prescribed the procedure which should govern the 
appraisers in ascertaining such value, loss, or damage. When the 
appraisers were proceeding under their appointment to ascertain 
such value of the property, the garnishees were present by their 
duly authorized agents, who represented them before said board 
of arbitrators, and made no objection to the mode or procedure 
nor to the form of the award. The testimony of the appraisers 
shows exactly how they proceeded in determining the matters 
submitted to their arbitrament, and clearly shows the intent and 
meaning of the award. They simply estimated the value of the 
property set out in the agreement of the submission at its invoice 
price, then they estimated the value of such of the property as was 
uninjured and such as had been injured but not destroyed by the 
fire, and after finding the separate value of the uninjured and in- 
jured property they designated it “sound value” and deducted it 
from the value as found of the entire property before any of it 
was destroyed or injured by the fire, and the remainder, $6,202.26, 
they estimated and designated as the loss. We know of no tech- 
nical meaning, in its application to fire insurance, of the term, 
“sound value”; nor have we been informed of any by the gar- 
nishees. If its meaning, as the garnishees’ contention would seem 
to imply, is the value of the insured property before it was de- 
stroyed or damaged, the representative of the garnishees before 
the board of arbitration should have made known to its members 
the meaning of the term as soon as he ascertained that they had 
mistaken its meaning and were proceeding upon the mistaken be- 
lief that it should be applied to the property remaining after the 
fire, uninjured as well as damaged, and have requested them to 
proceed to their award in the view of such meaning of the term. 
But as the testimony of the members of the board shows that it 
reached the same result and award that would have been attained 
had they understood the meaning of the term as it is contended 
it should have been construed by the garnishees, we can perceive 
no injury to the garnishees on account of its mistaken meaning. 

The evidence clearly shows that the garnishees fully understood 
the award and the way it was reached by the appraisers; it being 
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presented to them by their agent as a basis of a proposed com- 
promise with the insured. 

Under the pleadings, facts, and circumstances, the court did 
not err either in refusing the garnishees’ motion to strike out the 
award or their request to instruct the jury not to consider it. 
This proceeding of arbitration must be taken for some purpose 
and to mean something. It could not have been entered into and 
gone through with just for the fun of the thing. Nor can we 
take it as being devised as a rack to stretch and torture the insured 
upon, simply for the purpose of obtaining an advantage of her, 
for which it seems, from the garnishees’ contention, they only 
designed and used it. An agreement to arbitrate and an award in 
pursuance of it is as binding and effective on an insurance com- 
pany, when a party to it, as on any one else. Especially is this 
so when the policy it has issued provides for such a method of as- 
certaining a loss it has insured against, in event of a disagreement 
between it and the assured as to the amount. It is in no position 
to say, over the smouldering embers of one whose property it has 
insured against loss by fire :— 


“T will and I won’t, 
You'll be damned if I do, 
You'll be damned if I don’t.” 


10. The seventeenth assignment of error complains of the 
court’s refusal to give, at the request of the garnishees, this spe- 
cial charge: “You are charged that the compromise and settle- 
ment alleged by the plaintiff and interviewer has not been shown 
to have been made by the authority of the defendants, and you 
will not consider the same in arriving at your verdict.” There 
was no error in its refusal. It was a question of fact whether it 
was within the authority or scope of the apparent authority of the 
companies’ agent, who agreed upon such compromise, or not. 
There was evidence tending, at least, to show that it was within 
the scope of his apparent authority; and the court could not as- 
sume as a matter of law and charge the jury that it was not. The 
compromise agreement of settlement was not sued upon, but was 
merely adverted to and evidence introduced for the purpose of 
showing, in connection with other evidence, that the award was 
acquiesced in by the companies’ agents and adjuster and made a 
basis for such compromise as they agreed upon with the insured. 
But under the evidence before us we would have no hesitancy in 
saying that, if the compromise agreement had been sued upon, 
and the jury had found as a matter of fact it was within the 
scope of the apparent authority of the companies’ agent to make 
it, as the evidence tends to show, the plaintiff and intervener 
would have been entitled to recover upon it. 

11. This special charge: ‘You are charged that the intervener, 
Maggie Wood (the assured), having presented proof of loss, 
showing a loss of only $3,500, the plaintiff and intervener are 
limited to a recovery of $3,500, and interest thereon, at the rate 
of 6 per cent per annum from the date of the proof of loss. In 

Vou. XXXIX.—96. 
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the event you should find for the plaintiff or intervener, or both. 
under the general charge, your verdict cannot exceed that amount” 
—was requested by the garnishees, and its refusal is the basis of 
the eighteenth assignment of error. The assignment shows how 
highly the “jewel of consistency” is cherished by the insurance 
companies. The “proof of loss” referred to in the requested 
charge has reference to and embraces the amount agreed upon 
between the insured and the insurers, through their agent in the 
compromise referred to in the preceding assignment. It thus ap- 
pears in the statement or so-called proof of loss referred to in 
this assignment :— 
Statement of Loss. 
Loss compromised for $3,500. 
Award of appraisers submitted herewith as follows :— 


Sound value $7,025 96 
Loss and damage 6,202 26 


Apportionnient. 
Amt. Ins. Loss. 
127,064, 6,—14—08, LL. & L. & G $2,500 $1,750 
3,345, 6—14—08, Mil. Mech............ 2,500 1,750 


Totals $3,500 


The proof of loss to Milwaukee Mechanics’ Insurance Com- 
pany contained, among other indorsements, the following :— 


Schedule—Statement of Loss. 
Values: $7,025.96;. Loss or damage: $6,202.26. 
Award of appraisers submitted herewith. Compromised 


for $3,500. 


And the evidence tends to show that it was prepared and for- 
warded to the companies at the instance of their agent with whom 
the compromise was effected. The compromise was repudiated 
by the garnishees; but yet they seek to bind the insured and the 
plaintiff by it, and limit the amount of their recovery to that 
agreed upon in the compromise they say their agent had no 
power to make. Hence their admirable consistency. There is 
no blowing “hot and cold” by them in this case; but every whiff 
of breath that comes from them is “ as cold as the heart of char- 
ity.” The assignment is overruled, for, if there were possible 
error in refusing the charge, it was obviated by the remittitur of 
all loss above $3,500 with interest, which remittitur was filed be- 
fore the trial court acted on the motion for a new trial. 

12. The nineteenth assignment complains of the court’s refus- 
ing this special charge: “You are charged that in no event could 
the intervener, or plaintiff, recover in this case for articles stolen 
or not in the house at the time of the fire, as being destroyed. 
Therefore, if any of the articles were stolen at or about the time 
of the fire, or any were removed therefrom by Maggie Wood, 
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or with her consent, prior to or at the time of the fire, and were 
afterward returned to or recovered by her, in the event you find 
for the plaintiff, the value of such articles will be excluded from 
your verdict”—requested by the garnishees. 

There being no evidence that any property was stolen from the 
premises, the court was not authorized to submit such an issue to 
the jury. Besides, the court in its general charge required the 
jury, before they could find for the insured, to find that all the 
property described in her proof of loss as covered by the insur- 
ance was in the house at the time of the fire and was destroyed 
therein. Hence the requested charge was superfluous. The only 
contention of the insuring companies as to any of the property 
being stolen was the jewelry mentioned in the proof of loss. If 
it should be conceded that all of it was stolen, the loss on the, 
other property destroyed and damaged exceeded $3,500, the 
amount of the judgment after the remittitur was entered. 

13. The basis of the twentieth assignment is the refusal of this 
special charge: ‘‘You are charged that if from the evidence you 
believe that Maggie Wood included in her proofs of loss any 
article or articles which were not in her house, or were not burned 
or damaged, or were afterward recovered by her, she has been 
guilty of misrepresentation or false swearing, and that, under the 
terms of the policies, she cannot recover, and you will find for 
the defendants.” The assignment is overruled, because the sub- 
stance of the requested instruction is embraced in the sixth para- 
graph of the general charge, which is as follows: “If you be- 
lieve that Maggie Wood was in possession of articles after the 
fire which were described in the policies, and that for such articles 
in her possession she made claim in the list presented to the ap- 
praiser and sought to recover pay for them, then she is not en- 
titled to recover, and if you so find the facts to have been you will 
find for the defendant.” 

14. Assignments of error from the twenty-first to the twenty- 
fifth, inclusive, which complain of the court’s charge, are over- 
ruled, because the charge, taken as a whole, clearly and correctly 
presents the law upon all the issues of fact made by the pleadings 
and evidence to the jury. 

15. The twenty-sixth, twenty-seventh and twenty-eighth as- 
signments of error, which, in different forms, complain of the 
court’s action in requiring the jury to amend its sealed verdict, 
are overruled. The verdict as originally returned was as follows: 
“We, the jury, find for the plaintiff and intervener in the sum of 
five thousand dollars ($5,000). We apportion such damage as 
follows: To the plaintiff U. S. Frosch we award the sum of 
thirty-five hundred dollars ($3,500), which will be the amount of 
judgment obtained by him with interest thereon at whatever per 
cent it bears up to this date. To the intervener, Maggie Wood, 
fifteen hundred dollars ($1,500), with 6 per cent interest from 
date of proof of loss up to this time’ Upon reading it the court’ 
had the members of the jury brought into court and charged them 
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as follows: : ‘You will amend your verdict as follows: You 
will say: “We, the jury, find for the plaintiff and intervener in 
the sum of $5,000, with interest thereon at 6 per cent, from sixty 
days after the fire, to wit, September 16, 1907, to this date, mak- 
ing a total of $5,425.’ You will further amend your verdict by 
saying: ‘We apportion said damages as follows: For the plain- 
tiff U. S. Frosch we award the sum of $3,500, with 6 per cent 
interest thereon from September 16, 1907, making a total of 
$3,797.50. And to the intervener, Maggie Wood, we award the 
sum of $1,500, with interest thereon from September 16, 1907, 
making a total of $1,627.50.’ You will ascertain by calculation 
the sum you award to Frosch and that you award to the intervener 
will amount to the same as $5,000, with interest thereon at 6 per 
cent. In making the calculation, the odd days from February 
11th you will omit for convenience in making the calculation.” 
As amended in accordance with such direction of the court, the 
verdict received, and upon which the judgment was entered, is as 
follows: ‘We, the jury, find for the plaintiff and intervener in 
the sum of five thousand dollars ($5,000) with interest thereon at 
6 per cent from sixty days after the fire, to wit, Septembr 16, 
1907, to this date, making a total of $5,425. We apportion said 
damages as follows: For plaintiff U. S. Frosch we award the 
sum of thirty-five hundred dollars ($3,500), with interest at 6 
per cent thereon from September 16, 1907, making a total of 
thirty-seven hundred ninety-seven and 50/100 dollars ($3,797.50). 
And to the intervener, Maggie Wood, we award the sum of fifteen 
hundred no/100 doilars ($1,500), with interest thereon from Sep- 
tember 16, 1907, making a total of sixteen hundred twenty-seven 
and 50/100 dollars ($1,627.50).” 

The verdict as thus amended, save it states the amount of in- 
terest that plaintiff and intervener were entitled to or their re- 
spective portions, is substantially as the first, and the garnishees 
were in no way prejudiced by the action of the court in having 
the original verdict corrected in such manner. See Howard vs. 
Kopperl, 74 ‘Tex. 494, 5 S. W. 627; Hilburn vs. Harrell, 29 S. 
W. 925; M., K. & T. Ry. vs. Burrough, 46 S. W. 403; I & G. 
N. Ry. vs. Locke, 67 S. W. 1082. 

16. There was no error in the court’s overruling the gar- 
nishees’ general demurrer to the petition of intervention, nor to 
plaintiff’s affidavit controverting their answer. Through each 
policy contained the provision, “This company shall not be liable 
for loss caused directly or indirectly * * * by theft,” it was 
not incumbent upon the plaintiff nor intervener to allege that no 
loss was caused by theft, which was defensive matter, incum- 
bent upon the companies to aver. Hartford Fire Ins. Co. vs. 
Watt, 39 S. W. 200; Casualty Co. vs. Jennings, 45 Tex. Civ. 
App. 14, 99 S. W. 425; Insurance Co. vs. Hayes, 113 S. W. 990. 
We therefore overrule the twenty-ninth assignment of error. 

17. What we have said in disposing of previous assignments 
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disposes also of the thirty-first, thirty-second, thirty-third, and 
thirty-fourth adversely to the garnishees. 

18. There is no merit in the thirty-fifth, thirty-sixth, thirty- 
seventh, thirty-eighth, and thirty-ninth assignments of error. 

19 The court did not err in refusing to grant the garnishees a 
new trial on account of Edith Stanton and Mildred Lewis, be- 
causes no diligence was shown in procuring their testimony on 
the trial. The fortieth assignment of error is therefore overruled. 

20. The forty-first and forty-second assignments of error are 
overruled. No affidavit of any juror who sat on the trial of the 
case as to the misconduct of the juror Taylor accompanied the 
mction for the new trial that on account of his alleged incompe- 
tency or misconduct, and it was a matter within the discretion of 
the trial judge to refuse to allow the appellants to have the en- 
tire panel, or any member of it, brought before the court to tes- 
tify as to said juror’s prejudice against insurance companies or as 
to his conduct on the trial, in the absence of such an affidavit to 
the motion. 

There is no error in the judgment which requires its reversal, 
and it is affirmed. 


SUPREME COURT OF ARKANSAS. 





FEDERAL UNION SURETY CO. Et AL. 





US. 


FLEMISTER et au.* 


FOREIGN INSURANCE COMPANIES—RIGHT TO DO BUSINESS. 

The Legislature may dictate the terms on which a foreign mutual fire 
insurance company may do business in the state. 

[For other cases, see Insurance, Cent. Dig. §§ 13, 14; Dec. Dig. § 18.] 


FOREIGN INSURANCE COMPANIES—STATUTES. 

Acts 1905, requiring foreign mutual fire insurance companies authorized to 
do business in the state to give annually an indemnity bond conditioned 
on the payment of claims on policies issued on property in the state, 
is in essential particulars the same as Kirby’s Dig. § 4339, and Acts 
1905, p. 772, preseribing the conditions of the bond of foreign stock 
insurance companies, and the liabilities of a foreign mutual insurance 
company doing business in the state are the same as the liabilities of 
stock fire insurance companies. 


[For other cases, see Insurance, Cent. Dig. § 23; Dec. Dig. § 21.] 


CONTRACTS—WHAT LAW GOVERNS. 


The charter provisions, by-laws, and foreign laws under which a fire in- 
surance company is organized do not determine the character of poli- 


% Decision rendered, May 16,1910. On rehearing July 11,1910. 130 S.W. Rep. 574. 
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cies issued on property in Arkansas, but that is fixed by the terms of 
the policies and the laws of Arkansas. 


[For other cases, see Insurance, Cent. Dig. § 293; Dec. Dig. § 147.] 


FOREIGN MUTUAL COMPANIES—INSOLVENCY—RIGHTS OF 
POLICYHOLDERS. 


A fire policy issued by a foreign mutual insurance company authorized to 
do business in the state, which provides that insured incurs no other 
liability for premiums or otherwise than that expressly provided in the 
policy, and which contains a clause for the cancellation of the policy by 
insured and the repayment of unearned premium, and which in other 
respects conforms to the standard policies issued by stock insurance 
companies, without referring to the articles of incorporation or the 
by-laws of the company, gives to insured a right to the unearned part 
of the premium on account of the insolvency of the company as is the 
rule in case of stock companies. 


[For other cases, see Insurance, Cent. Dig. §§ 86-88; Dec. Dig. § 63.] 


FOREIGN INSURANCE COMPANIES—INSOLVENCY—JURISDIC- 
TION OF COURT. 


Under Acts 1905, p. 772, requiring foreign mutual insurance companies 
doing business in the state to give annually a bond conditioned on the 
payment of claims on policies issued on property in the state, policies is- 
sued by a foreign mutual fire insurance company on property in the 
state are not terminated by the appointment of a receiver by the courts 
of the state to collect and distribute the assets ig the state, in the ab- 
sence of any adjudication of insolvency, or order canceling policies, 
and hence a loss sustained after the appointment of a receiver is prov- 
able against the estate of the company, and its surety is liable there- 
for. 


[For other cases, see Insurance, Cent. Dig. § 93; Dec. Dig. § 70.] 


FIRE INSURANCE—KNOWLEDGE OF OTHER INSURANCE—EVI- 
DENCE. 

Evidence held to justify a finding that insurer at the time of the issuance of 
a fire policy had notice that other policies had been previously issued 
on the property insured. 


[For other cases, see Insurance, Cent. Dig. §§ 1711-1716; Dec. Dig § 665.] 


FOREIGN INSURANCE COMPANIES—BONDS—LIABILITY OF 
SURETIES. 


In the absence of statute, the fees allowed a receiver and his attorneys in 
a suit against a foreign mutual company and its surety for the appoint- 
ment of a receiver of the assets of the company must be taxed and 
paid out of the fund collected and distributed by the receiver, and the 
court may not require the surety to pay the fees allowed the receiver 
and his attorneys, for the cost which a successful litigant may recover 
do not include fees allowed to a receiver and his attorneys. 


[For other cases, see Insurance, Cent. Dig. § 23; Dec. Dig. § 21.] 
REGULATION—ATTORNEY’S FEES—STATUTES. 


A statute allowing the taxation of attorney’s fees against insurance com- 
panies is within the police power of the state. 


[For other cases, see Insurance, Cent. Dig. § 3; Dec. Dig. § 3.] 


FOREIGN INSURANCE eee ee OF 
SURETIES—ATTORNEY’S FEES—STATUT 

Where in a suit against a foreign insurance company a its surety for the 
appointment of a receiver of the assets of the company in the state 
and the distribution thereof among the creditors, all parties in interest 
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filed interventions asserting their claims and voluntarily submitted 
themselves to the jurisdiction of the court, but no suits were insti- 
tuted against the company for fire losses until the appointment of a 
receiver, the interveners treated the liability of the surety as an asset 
of the company to be collected and distributed according to the prin- 
ciples governing courts of equity, and they were not entitled to attor- 
ney’s fees, under Acts 1905, p. 308, allowing the taxation of attorney’s 
fees against insurance companies, though in their interventions they 
asked for the allowance of attorney’s fees as a part of the relief . 


[For othr cases, see Insurance, Cent. Dig. § 23; Dec. Dig. § 21.] 


Appeal from Pulaski Chancery Court; Jno. E. Martineau, 
Chancellor 

Suit by J. A. Flemister against the Federal Union Surety Com- 
pany and another in which Mrs. M. B. Evans and others inter- 
vened. From a decree for plaintiff and interveners, defendants 
appeal. Affirmed in part, and reversed in part. 

On the fourth day of December, 1907, J. A. Flemister filed a 
complaint in the Pulaski chancery court, in which he alleged in 
substance that the defendant National Mutual Fire Insurance 
Company of Omaha, Neb., a corporation organized and incor- 
porated under the laws of Nebraska, had been engaged in the busi- 
ness of general fire insurance in this state; that before engaging in 
business here it had filed a bond as required by law with the 
Federal Union Surety Company of Indianapolis, Ind., as surety, 
and had otherwise complied with the laws of the state in regard 
to foreign insurance companies; that in the city of Omaha, state 
of Nebraska, a general receiver had been appointed to take charge 
of the assests of said company and to wind up its affairs on the 
ground of insolvency; that he was a creditor of said company 
in this state by virtue of holding two of its policies of insurance, 
that he files the complaint on behalf of himself and all others 
simiiarly interested, and asks that a receiver be appointed to take 
charge of the assets of said company in this state. The chancellor 
appointed a receiver in accordance with the prayer of the com- 
piaint. The Federal Union Surety Company asked and was 
granted permission to be made a party to the action. It alleged 
that it was the surety on the bond of said insurance company. 
It asked that all parties asserting claims against it be required to 
file them in said chancery court and prayed for an injunction to be 
granted restraining such parties from proceeding against it else- 
where. The court granted the injunction. No objection was made 
by parties having claims against said surety company. All parties 
interested filed interventions asserting their claims and voluntarily 
submitted themselves to the jurisdiction of the chancery court; 
and the liability of the Federal Union Surety Company was 
treated by the parties and by the chancery court as an asset of 
the insurance company to be collected and distributed to the 
creditors. The National Mutual Fire Insurance Company of 
Omaha, Neb., applied for an obtained permission to engage in busi- 
ness in this state, and pursuant to the statutes of the state, ex- 
ecuted three separate bonds for the insurance year of 1905, end- 
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ing March 1, 1907; and for the insurance year 1907, ending 
March 1, 1908. Each of said bonds is for the sum of $20,000 
and is conditioned as follows: “Now, therefore, if the said 
National Mutual Fire Insurance Company of Omaha, Neb., shall 
promptly pay all claims arising and accruing to any person or 
persons, by virtue of any policy issued by the said company, 
during the term of this bond, upon any property situated in the 
state of Arkansas, when the same shall become due, and shall 
pay to the state of Arkansas all such sums of money as shall be 
adjudged against them for the violation of any of the provisions 
of an act of the General Assembly of the state of Arkansas ap- 
proved January 23, 1905, entitled ‘An act for the punishment of 
pools, trusts, and conspiracies to control prices’; then this obliga- 
tion to become void; otherwise to remain in full force and effect.” 

The policies issued by the company in this state were in the 
usual form of stock policies, and among other provisions con- 
taining the following: “This policy shall be canceled at any time 
at the request of the insured; or by the company by giving five 
days’ notice of such cancellation. If this policy shall be canceled 
as hereinbefore provided, or become void, or cease, the premium 
having been actually paid, the unearned portion shall be returned 
on surrender of this policy or last renewal, this company retain- 
ing the customary short rate; except that when this policy is 
canceled by this company by giving notice it shall retain only 
the pro rata premium. * * * The holder of this policy in- 
curs no other or greater liability for premium or otherwise than 
that expressly provided in this policy.” All fire losses occurred 
before the receiver was appointed, except in the case of W. H. 
Cajul, which occurred afterwards. There is no dispute in regard 
to the amount of the claims. After the receiver was appointed, 
all persons having policies and who had not suffered fire losses 
were permitted to come in and surrender their policies to the 
receiver for cancellation, and prove their claims for the unearned 
premiums. On the final hearing of the case, the chancellor found 
in favor of all the claimants except W. H. Cajul, and held that 
the Federal Union Surety Company was liable therefor. In the 
case of W. H. Cajul, the chancellor held that the appointment of 
the receiver canceled the policies by operation of law, and, his 
fire loss having occurred after the receiver was appointed, the 
surety company was not liable. A decree was entered against 
the Federal Union Surety Company in favor of the respective 
claimants. In addition, the chancellor fixed the amount of fees 
that should be allowed the receiver and his attorney and ad- 
judged that said surety company should pay the same as well as 
all costs of the suit. The case is here on appeal. 

























J. W. & M. Houss, for Appellants. 
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Hart, J. (after stating the facts as above). 

Counsel for the Federal Union Surety Company insists that 
its principal was a mutual fire insurance company organized under 
the laws of the state of Nebraska, and that by virtue of the laws 
of that state, the articles of incorporation, and the by-laws of the 
company, its policyholders became members of the company, and 
as such were not entitled to a return of the unearned premium. 

In making this contention, learned counsel have not duly con- 
sidered the effect of our statutes on foreign mutual insurance 
companies. It is settled that the legislature may dictate the terms 
upon which such companies may do business in the state. Hart- 
ford Fire Insurance Co. vs. State, 76 Ark. 303, 89 S. W. 42; 
State vs. Lancashire Ins. Co., 66 Ark. 466. 51 S. W. 633, 45 
L. R. A. 348. 

The General Assembly of the state of Arkansas, in 1905, among 
other conditions imposed upon foreign mutual insurance com- 
panies as a prerequisite to their doing business in the state of 
Arkansas, provided as follows: “Sec. 4. All foreign mutual fire 
insurance companies authorized to do business in this state shall 
annually give a qualified indemnity bond to the state of Arkansas, 
with not less than three good and sufficient sureties, or with a 
surety, trust or indemnity company authorized to do business in 
this state, as surety, to be approved by the Auditor of state, in 
the sum of twenty thousand dollars, conditioned for the prompt 
payment of all claims arising and accruing to any person during 
the term of said bond by virtue of any policy issued by any such 
company upon any property situated in the state and said bond 
shall be in full force and effect during the lifetime of any policy 
issued by said company.” A comparison of the provisions of the 
above section with those prescribing the conditions of the bond 
of stock insurance compaines will show that in all essential partic- 
ulars they are the same. Acts Ark. 1905, p. 772, and Kirby’s Dig. 
sec. 4339. The effect of this statute is to make the liabilities 
of foreign mutual insurance companies doing business in this 
state under policies issued by them here the same as those of 
stock fire insurance companies. 

In the case of Minneapolis Fire and Marine Mutual Insurance 
Company vs. Norman, 74 Ark. 190, 85 S. W. 229, 109 Am. St. 
Rep. 74, the court held (quoting syllabus) : “(1) Where a foreign 
insurance company, authorized to insure property upon the as- 
sessment plan, gave the bond required of stock companies issu- 
ing standard policies, and proceeded to issue policies on the stand- 
ard plan, instead of the assessment plan, it cannot, after receiving 
the benefit of such contracts, invoke the doctrine of ultra vires 
to defeat an action brought against it on such a contract. (2) A 
surety on the bond of a foreign mutual fire insurance company, 
executed to enable it to do a standard, and not a mutual insurance 
business, cannot plead as a defense that the policies issued by the 
company were ultra vires.” The effect of this decision is to 
hold that the charter powers, by-laws and the laws of the state 
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under which the company was organized do not determine the 
character of the insurance issued; but that it is settled by the 
terms of the policy and the laws of this state. This was evidently 
the view taken of our statute by the National Mutual Fire In- 
surance Company, for it issued policies in this state in the usual 
form of standard policies issued by stock insurance companies. 

The policies provided that the insured incurred “no other or 
greater liability for premium or otherwise than that expressly 
provided in this policy.” This provision is inconsistent with the 
idea that the policyholder was a member of the company, and 
should be liable for losses sustained by other members. The 
policy also contained a clause providing for the cancellation of 
the policy by the insured and the payment to him of the unearned 
premium, and, as above stated, it conformed in all other respects 
to the form of standard policies issued by stock insurance com- 
panies. The policies do not refer to the articles of incorporation 
or the by-laws of the company. Therefore, the right of the 
policyholder to a return of the unearned part of the premium on 
account of the insolvency of the insurer is the same in this case 
as in that of a stock company. The rule in such cases is well 
stated by the annotation to the case note to State ex rel. vs. Min- 
nesota Title Insurance and Trust Company, 19 L. R. A. (N. S.) 
639. It is as follows: “As to stock companies, the courts are in 
harmony in holding that the insured, upon the dissolution of the 
company, is a creditor to the amount of the unearned premiums.” 

In Franzen vs. Hutchinson, 94 Iowa 95, 62 N. W. 698, it 
was held that local policyholders of a foreign insurance company, 
which had made an assignment for creditors in a different state, 
could avail themselves of a clause in their policies authorizing 
them to cancel the same and demand the unearned portions of 
premiums which they had paid, and that they could enforce these 
demands against any property of the company within the state. 
See, also, 22 Cyc. 1405, and note 27. 

2. The court erred in holding that the policy of W. H. Cajul was 
canceled by operation of law at the time of the appointment of the 
receiver. As we have already seen, the insurance company in 
question was a foreign corporation. The courts of this state had 
no authority to dissolve the corporation or wind up its business. 
The chancery court*had only authority to appoint a receiver to 
collect and distribute its assets in this state to the creditors. Cul- 
ver Lumber & Manufactoring Co. vs. Culver, 81 Ark. 102, 99 S 
W. 391, 118 Am. St. Rep. 17. There was no adjudication of 
insolvency, and no decree dissolving the corporation in the pres- 
ent case. Moreover, no order of court had been made cancel- 
ing the policy of Cajul. As we have already held, the act of 1905 
made the insurance company in effect a stock company as far as 
the Arkansas policies are concerned, and the insurance contracts 
were not terminated by the appointment of the receiver. Insur- 
ance Commissioner vs. People’s Fire Insurance Co., 68 N. H. 51, 
44 Atl. 82. At the time Cajul’s property was destroyed bv fire, 
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his policy had not been ordered canceled, and his claim was prov- 
able against the estate of the insurance company. Hence the 
Federal Union Surety Company was liable therefor. 

3. Mrs. M. B. Evans filed an intervention based upon a policy 
for $1,000 issued by the National Mutual Fire Insurance Com- 
pany dated May 21, 1907, on a certain hotel near Rogers, Ark., 
which was afterward destroyed by fire. The chancellor found in 
favor of Mrs. Evans for the face of her policy, and it is conceded 
by counsel that the only question raised by the appeal is whether 
or not the finding of the chancellor that said insurance company 
did, at the time the policy was issued, have notice of the fact that 
other policies of insurance had been previously issued on said 
property, is against the preponderance of the evidence; for it is 
conceded that, if McLeod had notice of the other insurance, Mrs. 
Evans is entitled to recover. Mrs. Evans testified that at the 
time she applied for the insurance in question she informed Mc- 
Leod, the agent of the company, that she had a policy for $1,000 
in the Citizens’ Fire Insurance Company. McLeod denies that 
she gave him this information, but says she told him that she had 
no other insurance. T. R. Smallwood testified that he went with 
Guy E. Thompson to the office of Mcleod for the purpose of 
adjusting the loss of Mrs. Evans, and that while there Mrs 
Evans stated to McLeod that she never gave him any notice of 
other insurance, and that McLeod stated to her that she positively 
did not give any notice. Thompson related the conversation in 
this way: He said that McLeod stated to her that he had no 
knowledge of the prior insurance, and his recollection is that she 
made no reply at all. It appears that soon afterwards Mrs. 
Evans left the office for the purpose of consulting with friends 
as to whether she should sign a nonwaiver agreement which had 
been presented her in McLeod’s office. It will be remembered 
that the question is whether or not Mrs. Evans gave McLeod 
notice of the prior insurance at the time she applied to him for 
the policy. Mrs. Evans claims she gave him such notice, and 
McLeod denies it.. Smallwood attempted to corroborate McLeod 
by testifying that Mrs. Evans admitted at McLeod’s office that 
she had not given him notice of the prior insurance. In this, 
however, he is contradicted by Thompson, who stated that she 
made no reply to McLeod when he stated that she had not given 
him the notice. Under the circumstances, her failure to reply 
might have been considered of no probative force against her. 
She was at the same time being pressed to sign a nonwaiver agree- 
ment, and no doubt thought it prudent to say nothing until she had 
consulted with friends, which the evidence shows that she did at 
once. Other circumstances in connection with the matter which 
tended to corroborate her testimony, and everything considered, 
we are of the opinion that the finding of the chancellor is not 
against the weight of the evidence. 

4. The record shows that the Federal Union Surety Company 
signed each of the bonds, and that each bond was for $20,000. 
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It further shows that the liabilities that accrued for any one year 
did not exceed the sum of $20,000. Therefore no prejudice can 
result to the surety company from the failure of the chancellor to 
segregate the amounts found to be due on the several bonds, and 
it is well settled that this court only reverses for errors that are 
prejudicial to the rights of the appellant. 

5. The chancellor was of the opinion that the Federal Union 
Surety Company should pay the fees allowed the receiver and his 
attorneys, and so provided in the decree. This was error. The 
fees allowed them in cases like this should be taxed and paid out 
of the fund collected and distributed by the receiver. The costs 
which a successful litigant may recover do not include fees al- 
lowed to a receiver and to his attorneys. Bradshaw vs. Bank of 
Little Rock, 76 Ark. 501, 89 S. W. 316. 

The question of whether the claimants of fire losses were en- 
titled to attorney fees under the act of March 29, 1905, at page 
308, is not before the court for the reason that no claim under this 
act was made in the court below. 

We find that the court erred in not allowing the claim of W. 
H. Cajul, and in taxing the fees of the receiver and his attorneys 
against the Federal Union Surety Company, and in that respect 
the decree is reversed, and the cause remanded, with directions to 
the chancellor to enter a decree in accordance with this opinion. 
In all other respects the decree is affirmed. 


On Rehearing. 


Appellees (claimants for fire losses) have filed a motion for 
rehearing on the ground that the court erred in not allowing each 
of them an attorney’s fee. The claim is based upon the statute 
of Arkansas enacted at its 1905 session, which is as follows: 
“Tn all cases where loss occurs, and the fire, life, health or acci- 
dent insurance company liable therefor shall fail to pay the same 
within the time specified in the policy, after demand made there- 
for, such company shall be liable to the holder of such policy, in 
addition to the amount of loss, 12 per cent damages upon 
the amount of such loss, together with all reasonable attorney’s 
fees for the prosecution and collection of said loss; said attorney’s 
fees to be taxed by the court where the same is heard on original 
action, by appeal or otherwise, and to be taxed as part of the 
costs therein and collected as costs and, as may be by law col- 
lected.” Acts 1905, p. 308. 

Statutes allowing attorney’s fees to be taxed against railroad 
and insurance companies have been sustained as a proper ex- 
ercise of the police power of the state. Kansas City Southern 
Railway Company vs. Marx, 72 Ark. 357, 80 S. W. 579; Arkan- 
a Insurance Company vs. McManus, 86 Ark. 115, 110 S. W. 

97. 

Upon examination of the record in the present case, we find 
that claimants for fire losses did ask for the 12 per cent penalty 
and attorney’s fees under the statute above quoted. The chancery 





Fire.] Federal Union Surety Co. et al. vs. Flemister et al. 1493 


court failed to allow an attorney’s fee in each intervention, but 
allowed the receiver an attorney’s fee, which we held in our 
original opinion must be paid out of the fund administered by 
him. None of the claimants for fire losses in this case instituted 
suits in the law courts against the insurance company before the 
appointment of the receiver to recover the amount alleged to be 
due them; but, on the contrary, the record affirmatively shows 
that all such claimants voluntarily came into the chancery court 
after the receiver was appointed and filed an intervention in the 
insolvency proceedings, for the purpose of recovering the amount 
alleged to be due for fire losses. In these interventions the penalty 
and attorney’s fees provided by the Acts of 1905 were asked for 
as part of the relief to which they were entitled. We held in the 
original opinion that, having voluntarily submitted themselves to 
the jurisdiction of the chancery court, they, by so doing, treated 
the liability of the surety as an asset of its principal, to be col- 
lected and distributed according to the principles governing courts 
of equity. The act of 1905 in question cannot affect the juris- 
diction of chancery courts or enlarge their powers. Gladish vs. 
Havewell (this day decided) 130 S. W.—; Hester vs. Bourland, 
80 Ark. 145, 95 S. W. 992; Railroad Commissioners vs. Railroad, 
78 Miss. 750. 29 South. 789; Broadnax vs. Baker, 94 N. C. 675,° 
55 Am. Rep. 633. “It is a universal rule in equity never to en- 
force either a penalty or a forfeiture.” Story on Equity Juris- 
prudence, vol. 2, sec. 1319. 

No suits having been instituted against the insurance company 
to recover for fire losses until the receiver was appointed, and 
the claimants then having voluntarily submitted themselves to the 
chancery court to try their claims, we think it is in accordance 
with the established principles of equity not to allow either the 
12 per cent penalty or the attorney’s fees. 

Counsel for the Federal Union Surety Company contend that 
the policies of insurance are canceled by act of the insured, and 
that the basis of settlement should be the rate paid for a short- 
term policy; in short, that the insurance company is entitled to 
charge the customary short rates, and the policyholder is only 
entitled to the difference between the amount paid by him and 
the short rate. In support of his contention, he cites the following 
cases: Insurance Commissioners vs. Insurance Company, 68 N. 
H., at page 63, 44 Atl. 82; McKenna vs. Insurance Co., 30 
Misc. Rep. 727, 63 N. Y. Supp., at page 164; Ex parte Independ- 
ence Ins. Co., 13 Fed. Cas., at page 12; State Ins. Co. vs. Horner, 
14 Colo. 391, 23 Pac., at page 788; Van Valkenburgh vs. Insur- 
ance Co., 51 N. Y., at page 468; Burlington Ins. Co. vs. McLeod, 
34 Kan., at page 192, 8 Pac. 124. As an abstract proposition of 
law, we think the views of counsel are correct; but we also are 
of the opinion that the state of the record in the case precludes 
him from availing his client of that principle of law. The record 
shows that the case was tried upon an agreed statement of facts. 
Appeals have been taken only in the cases of certain named 
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claimants, and the amounts due them are specifically agreed 
upon in the record. It is agreed that the other cases 
shall abide the result of these appealed from. The 
chancery court directed the receiver as master to prepare 
and file a statement of the names of the persons and the amounts 
due them on unearned premiums. Exceptions were filed to the 
report of the master on the specific ground that the surety com- 
pany was not liable; but no exceptions were made on the ground 
that the amounts found due were erroneous, or that they were 
ascertained on an improper basis. Then, as above stated, an 
agreement was made that all such claims should abide the result 
of those appealed to this court, and the amounts due on thoSe ap- 
peals were agreed upon. 

Hence we conclude that, under the state of facts as disclosed 
by the record, the motion for a rehearing on this ground should 
be denied. On the conclusiveness of agreed statements upon this 
court, see Evins vs. Batchelor, 61 Ark. 521, 33 S. W. 1055. 


SUPREME COURT OF ERRORS OF CONNECTICUT. 


— 


WEISSMAN ) 


US 
COUNTY FIRE INS. CO. or PHILApELPHIA.* \ 


ISSUES AND PROOF—PRIMA FACIE CASE. 


Where in an action on a fire policy, the complaint alleged that there was 
other insurance on the goods and that defendant’s proportionate part 
of the loss was $463.64 which had not been paid, and defendant admit- 
ted that it had not paid the loss, but left plaintiff to proof of the other 
allegations, and there was no evidence as to the amount for which 
defendant was liable, save a written adjustment of the loss signed by 
plaintiff to which defendant company was not shown to have been a 
party, plaintiff was properiy nonsuited. 


[For other cases, see Insurance, Dec. Dig. § 665.] 


Appeal from Court of Common Pleas, New Haven County ; 
Ernest C. Simpson, Judge. 

Action by George Weissman against the County Fire Insurance 
Company of Philadelphia, on a fire policy. A motion for non- 
suit was granted and plaintiff’s motion to set the nonsuit aside 
denied, and he appeals. Affirmed. 


RicHarp H. Tyner, for Appellant. 
WiwuiaM A. Wricnt, for Appellee. 


% Decision rendered, July 12,1910. 76 Atl. Rep. 1105. 
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THAYER, J. 

The action is upon a policy of insurance which is made by part 
of the complaint. The complaint alleges that there was other 
insurance upon the stock of goods insured by the policy in suit, 
that the goods were damaged by fire, and that the defendant’s 
proportionate part of the loss was $463.64 which it has not paid, 
although due proof of loss was made by the plaintiff. The 
answer, after admitting that the defendant issued the policy sued 
upon, and that it has not paid the loss and either denying or 
leaving the plaintiff to his proof of the other allegations of the 
complaint, as a further defense alleges a disagreement as to the 
amount of the loss, and a demand by the defendant and a refusal 
by the plaintiff to submit the determination of the amount of the 
loss to appraisers as provided in the policy. The reply denies 
that there had been a disagreement as to the amount of the loss, 
alleges that the loss was adjusted by the plaintiff and the com- 
panies, including the defendant, which had policies on the stock of 
goods insured, and that it was after such adjustment that the 
defendant called for appraisers. A rejoinder denies that the de- 
fendant ever took part in the adjustment of the amount of the 
loss. 

Under the pleadings the plaintiff to make out a prima facie 
case was bound to prove only those allegations of his complaint 
which were not admitted by the answer. He was not bound to 
enter upon the issues raised by the new matter set up in the 
answer and reply. If he made prima facie proof of the allega- 
tions of his complaint he could not properly be nonsuited, al- 
though it should appear from his evidence that some of the special 
defenses were true. Fitch vs. Bill, 71 Conn. 24, 29, 40 Atl. 910. 
sut he was properly nonsuited if -he failed to make such proof. 
He offered no evidence as to the amount of his loss and the pro- 
portionate part of it which the defendant is liable for, save a 
written adjustment of the loss signed by him and several of the 
companies who had policies on the stock of goods insured. This 
did not purport to be signed by the defendant and was objected 
to as not binding upon it. It was admitted, subject to proof, that 
the defendant was a party to it. Such proof was not offered by 
the plaintiff. The plaintiff therefor failed to make out a case for 
the jury upon this view of the case. 

The parties upon the trial of the case apparently assumed that 
the real question between them upon the pleading was that raised 
by the new matter set up in the answer and reply, and that the 
burden was upon the plaintiff to prove that there had been an 
adjustment of the loss prior to the defendant’s demand for ap- 
praisers. But upon this view of the issues the result is the same, 
for it was incumbent upon the plaintiff to prove that the defend- 
ant was a party to and bound by the adjustment. 

There was no error in granting the nonsuit and in refusing to 
set aside. The other Judges concurred. 
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SWING VS. WANAMAKER.* 
(Supreme Court of New York, Appellate Division, First Department.) 


DECREE OF DISSOLUTION—ASSESSMENTS. 


A decree of the court dissolving a domestic insurance company, appointing 
a receiver, and levying an assessment on policyholders, is not con- 
clusive on the question of the liability of a nonresident policyholder 
not a party to the record, but is conclusive on the question of the 
necessity for making an assessment and the amount thereof. 


[For other cases, see Insurance, Dec. Dig. § 49.] 


POLICY—CONSTRUCTION—VALIDITY 


A policy negotiated in Pennsylvania, and delivered there to a resident, by 
an Ohio insurance company, is within Act Pa., April 4, 1873 (P. L. 20), 
and Act Pa. April 26, 1887 (P. L. 61), prohibiting insurance by any 
foreign insurance company which has not been authorized to do busi- 
ness in the state, and the policy will not be enforced by the courts of 
New York, where the Ohio corporation had not complied with the 
laws of Pennsylvania. 


[For other cases, see Insurance, Cent. Dig. §§ 28-32; Dec. Dig. § 24.] 
% Decision rendered, July 7,1910. 124 N. Y. Supp. 231. 





LAWRENCE VS. UNION INS. CO. OF PHILADELPHIA.* 
(Supreme Court of New Jersey.) 


ACTIONS—PLEADING—SUFFICIENCY OF DECLARATIONS. 

Plaintiff’s declaration averred, in effect; that plaintiff was the owner of 
a frame building; that Lincoln Godfrey, who held a mortgage on the 
premises, procured, at his own expense, from the defendant insurance 
company an insurance policy insuring “Lincoln Godfrey, $1,000 on his 
mortgagee interest in the frame building”; that, after the destruction 
of the building by fire, the company settled with the mortgagee for 
$750; that by reason of the legal effect of a covenant in the mortgage 
that the mortgagor would “keep the building insured.” and assign the 
policy to the mortgagee and in default thereof, the mortgagee might 
“effect such insurance” and have a lien upon the property for the pre- 
mium paid, the defendant company owes the plaintiff $250. Held, that 
the declaration is bad on general demurrer; there being no averment 
indicating any contractual relation between the plaintiff and defendant, 
or that the insurance mentioned in the covenant of the mortgage had 
been effected. 


[For other cases, see Insurance, Dec. Dig. § 629.] 


[Additional Syllabus by Editorial Staff.] 


INSURABLE INTEREST—INTERESTS OF MORTGAGOR AND 
MORTGAGEE. 

A mortgagor and mortgagee may both insure their respective interests in 
the same building. 

[For other cases, see Insurance, Cent. Dig. § 148; Dec. Dig. § 115.] 


% Decision rendered, July 21,1910. 76 Atl. Rep. 1053. Syllabus by the Court. 





Acc. ] Thorne vs. Casualty Co. of America. 


ACCIDENT. 
SUPREME JUDICIAL COURT OF MAINE 


THORNE 
US. 


CASUALTY COMPANY OF AMERICA* 


AGENTS—STATUTES. 


Rev. St. c. 49, § 93, providing that agents of insurance companies shall be 
regarded as in the place of the companies in all respects regarding any 
insurance effected by them, and that an insurance company is bound 
by the agent’s knowledge of the risk, etc., applies to life as well as 
fire insurance companies. 

[For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.] 


WARRANTY—ESTOPPEL. 


A foreign insurance company transacted business through a domestic cor- 
poration which had power to issue policies. An applicant for insur- 
ance, having no knowledge of the company, applied to an agent who 
had full knowledge of the risk, and who took the application to the 
corporation, and it issued a policy the same day and delivered it to the 
agent, who delivered it to the applicant, who paid the premium to the 
agent, who remitted the same, less his commission. The applicant, 
who was deformed and suffered from impairment of vision, war- 
ranted himself to be in sound condition. The agent knew of the 
physical defects. Held, that under Rev. St. c. 49, § 93, providing that 
agents of insurance companies shall be regarded as in the place of the 
companies, and that a company is bound by the knowledge of the 
agent, the company was chargeable with knowledge of the physical 
—_ of insured, and waived so much of the warranty as related 
thereto. 


[For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.] 


WARRANTY—ESTOPPEL. 


A foreign insurance company transacted business through a domestic cor- 
poration which had power to issue policies. The corporation issued a 
policy through a third person as agent. Insured had no knowledge of 
the name of insurer in which he might have a policy, but he left the 
matter to the third person. There was nothing to show fraud, and 
insured accepted the policy issued by the company through the corpo- 
ration, and paid the premium. The warranty in the application that 
insured was in sound condition was false, and so known to the third 
person. Held that, though the company had no actual notice of the 
falsity of the warranty, it was liable on the policy, since it was the 
moving catise authorizing the transaction, of which insured became an 
innocent victim 

[For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.] 


ACCIDENT INSURANCE—CONTRACTS—CONSTRUCTON. 


A stipulation in an accident policy that, if insured is injured while at 
work in any occupation classed as more hazardous than that stated in 
the schedule, the liability of insurer shall be only for such proportion 
of the indemnity as the premium will purchase at the rate fixed by 


% Decision rendered, Nov. 27,1909. 76 Atl. Rep. 1106. 
VoL. XXXIX.—97. 
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the company for the hazard, does not contemplate the inhibition of 
acts performance of which is necessarily implied from the vocation 
named in the policy, but applies to a regular occupation engaged in by 
insured in a class other than that named in the policy; and where 
insured’s occupation is stated as a member of firm or employed as man- 
ager of a beef company, and where his duties are described as 
“office duties and traveling only”, the insurer is liable for injuries 
received by insured while in the refrigerator of his employer’s plant 
directing the transfer of carcasses from one truck to another, and 
illustrating to the workmen how to do the work. 


[For other cases, see Insurance, Cent. Dig. § 1165; Dec. Dig. § 453.] 


Report from Supreme Judicial Court, Kennebec County. 

Action by Fred S. Thorne against the Casualty Company of 
America. The case was reported for determination on the legally 
admissible evidence. Judgment for plaintiff. 

Assumpsit on a policy of insurance against accidental injury, 
brought to recover a stipulated sum for a surgical operation and 
the face of the policy for the loss of the sight of the plaintiff’s 
right eye. Plea, the general issue with brief statement as follows: 

“And for a brief statement of special matter of defense to be 
used under the general issue above pleaded the said defendant 
further says that upon the taking and acceptance by plaintiff of 
the policy of insurance declared on in this action, and as a part 
thereof, said plaintiff did specially warrant that he was in sound 
condition, mentally and physically, having correct habits and no 
impairment of sight or hearing; whereas, in fact and as plaintiff 
well knew, he was not in sound condition mentally and physic- 
ally but, on the contrary, was seriously deformed as to his right 
hand and arm, his right hand being totally incapable of use from 
birth, and, further, he was suffering from serious impairment of 
vision of his right eye, which had existed for a period of twenty 
years prior to the date of said policy and continued until the time 
of the accident.” 

In reply to the defendant’s brief statement, the plaintiff filed 
a replication as follows: 

“And now the said plaintiff comes, and in answer to the brief 
statement of subject-matter of defense in the above-entitled ac- 
tion, says: That the defendant company is estopped to set up the 
defense that the plaintiff was deformed as to his right hand and 
arm, or that there was any imperfection in his right eye, because 
the agent of said defendant company had full knowledge of the 
condition of the plaintiff’s arm or hand, and of the condition and 
appearance of his right eye, and this he prays may be inquired of 
by the country.” 


Argued before Whitehouse, Savage, Spear, Cornish, King, and 
Bird, JJ. 


GrorcE W. HEsELTON, for Plaintiff. 
Harvey D. Eaton, for Defendant. 
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Spear, J. 

This suit is on a policy of insurance against accidental injury. 
After the issuance of the policy the plaintiff met with an accident, 
resulting in the loss of his right eye. This suit is brought to 
recover a stipulated sum for a surgical operation and the face of 
the policy for loss of the eye. The defense is stated as follows: 
“Defendant resists payment on the ground that plaintiff war- 
ranted himself to be in sound condition mentally and physically 
and without impairment of sight; whereas, in truth and in fact, 
plaintiff had been deformed from birth as to his right hand and 
arm, and for more than 20 years prior to the time of the accident 
had been suffering from impairment of vision of the right eye, 
which facts were entirely unknown to the defendant company.” 

The reply of the plaintiff is “that the company is estopped as 
regards this special matter of defense, because of agent’s knowl- 
edge.” The case comes before the law court on report. The 
statement of facts fairly deducible ftom the report is as follows: 
On the 29th day of October, 1907, the defendant company issued 
to. the plaintiff an accident policy under the following circum- 
stances: Mr. Thurston S. Burns, of Westbrook, Me., who had 
been an agent for the New York Life Insurance Company for 
20 years, and was also agent of the Employer’s Liability Accident 
Company, called upon the plaintiff at his place of business in 
Gardiner, Me., to solicit insurance. Having closed their conver- 
sation with respect to life insurance, Mr. Burns inquired: 
‘“‘Wouldn’t you like some accident insurance?” The plaintiff re- 
plied: “No; I have plenty. I have some with you and some with 
Mr. Dunlap.” To the answer that he had none with Mr. Burns, 
Mr. Thorne’s clerk was directed to look up his accident policies, 
and it was found that all the policies had expired. Then the 
plaintiff informed Mr. Burns that he would take $10,000 accident 
with him—one a $5,000 combination health and accident, and the . 
other $5,000 straight accident. This concluded the interview, and 
comprises all that was said and done by the plaintiff and Mr. 
Burns prior to the issue and delivery of the policy. Mr. Burns 
took from the expired accident policies such data as he desired 
for the accident insurance application, without any suggestion or 
statement in regard to the warranties by the plaintiff, or in regard 
to what company was to issue the policies. 

Upon the method of procuring the memoranda and obtaining 
the policy issued we quote Mr. Burns’ undisputed testimony. 

“Q. Did you make up such memoranda as you wanted for the 
purpose of presenting an application for him?. 

“A. I made copies from that policy previously written. I merely 
copied the answers that were in that policy, and this I took to 
Macomber, Farr & Whitten, at Augusta, and asked Mr. Carll— 
gave him the facts, and he and I together made out the applica- 
tion. The policy was issued and delivered to me, and the same 
afternoon I delivered it to Mr. Thorne, collected the premium, 
and then, or a day or two later, I gave Macomber, Farr & Whit- 
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ten the premium, less my commission. That closed the transac- 
tion until after the accident.” 

Mr, Thorne did not read the policy, but accepted Mr. Burns’ 
explanation in regard to its terms. Mr. Burns, who had known 
Mr. Thorne 20 years, knew of the imperfection of his eye and the 
malformation of his hand. Mr. George E. Macomber, president 
of the Macomber, Farr & Whitten Company, says in an affidavit 
which was admitted as evidence: “I have known Mr. Fred S. 
Thorne for more than 20 years, and observed long ago that his 
right hand was defective and there was some trouble with his 
right eye.” But Mr. Macomber was not present when the policy 
of insurance was issued, and had not actual knowledge of the 
application for the policy. Item 8 of the warranties in the ap- 
plication reads: “The applicant is in sound condition mentally 
and physically, having correct habits and no impairment of sight 
or hearing except ” Upon this state of facts two questions 
may arise: (1) Can the constructive knowledge of Mr. Macomber 
as to the plaintiff’s physical condition be regarded as a waiver of 
item 8? and (2) can the knowledge of Mr. Burns be regarded in 
this transaction as the knowledge of the defendant company? As 
a decision upon the second point will be conclusive of the issue, 
it becomes inexpedient to consider the first. The question then 
is: Should the knowledge of Burns in procuring this policy be 
regarded as that of the defendant? We think it should, under 
the doctrine of estoppel. 

Rev. St. c. 49, § 93, provides as follows: “All notices and pro- 
cesses which, under any law, by-law or provision of the policy, 
any person has occasion to give or serve on any such company, 
may be given to or served on its agent, or on the Commissioner, 
as provided in the preceding section, with like effect if given or 
served dn the principal. Such agents and the agents of all domes- 
tic companies shall be regarded as in the place of the company in 
all respects regarding any insurance effected by them. The com- 
pany is bound by their knowledge of the risk and of all matters 
connected therewith. Omissions and misdescriptions known to an 
agent shall be regarded as known to the company, and waived by 
it as noted in the policy.” This statute applies to life insur- 
ance as well as fire insurance companies. Marston vs. Insurance 
Co., 89 Me. 266. The defendant’s home office was in New York 
City. Its representative in this state was the corporation, Mac- 
omber, Farr & Whitten. Through this corporation it transacted 
its business and dealt with all its policyholders in Maine. This 
corporation appears to have been more than a general agent. It 
had authority to issue policies direct form its office, and did so 
issue the policy in question. The same day that the application 
was taken to this office, the policy, signed in blank by the officers 
of the home company, was written and countersigned by its rep- 
resentative in this state, delivered to Mr. Burns, and by him 
delivered to the plaintiff. This policy could not have gone to 
New York and returned the same day. They were not only 
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to be regarded under the statute “as in the place of the company 
in all respects.” but were as a matter of fact subrogated to the 
authority of the company to issue policies——at least, to issue this 
policy to the plaintiff. Had they sent one of their office force to 
Mr. Thorne, and had he done precisely what Mr. Burns did, and 
knew precisely what Mr. Burns knew with respect to the ap- 
plicant, could it be possible that the defendant company could 
repudiate the acts and knowledge of this office employee on the 
ground that he was not its agent? If so, the statute intended for 
the protection of the assured becomes a deception and an open 
door to the commission of fraud. The defendant could receive 
all the benefits or premiums without the assumption of any risks 
of insurance. But what is the distinction between sending out an 
office employee to solicit this policy, and ratifying the acts of Mr. 
Burns, who had solicited it? Mr. Thorne had no knowledge of 
the company in which he was to be insured. His application was 
made out by Mr. Burns, who had a full knowledge of the risk. 
Mr. Burns took the application away, and returned with a policy 
duly issued by the defendant company, for which he paid the 
required premium. By delivering the policy to Mr. Burns, to be 
by him delivered to the plaintiff, Macomber, Farr & Whitten by 
that act made Mr. Burns their agent. But when they made him 
their agent they were presumed to have knowledge that whatever 
Mr. Burns knew of the physical defects of the assured they would 
be charged with knowing. The statute will not permit an author- 
ized agent to escape responsibility by using dummies. The Mac- 
omber, Farr & Whitten Company were therefore put upon their 
inquiry as to whether Mr. Burns was cognizant of any physical 
defects, knowledge of which might be regarded as a waiver of any 
warranty. Not having made inquiry, which it may be presumed 
would have revealed Burns’s knowledge, they must now be es- 
topped from asserting that they did not know of the defects of 
which Burns knew. Therefore Mr. Burns’s knowledge became 
their knowledge, and their knowledge, under the statute, became 
that of the defendant company. We think the logical deduction 
from the facts is that the defendant company should, under the 
statute, be made chargeable with knowledge of the physical de- 
fects of the assured, and held to have waived so much of the 
warranty in the application as related to them. 

There is another ground upon which the defendant should be 
estopped from asserting as a defense that the physical defects of 
the assured were facts “entirely unknown to the defendant com- 
pany.” The defendant company appointed Macomber, Farr & 
Whitten its agents at Augusta. This agent issued the policy in 
question through Burns as agent or broker, it is immaterial which. 
Thorne, it seems, had neither knowledge nor care as to the name 
of the company in which he might have a policy. He left this 
entirely with Burns. He acted in good faith. Fraud is not 
even suggested. He accepted without question the policy issued 
by the defendant, countersigned by Macomber, Farr & Whit- 





1502 Insurance Law Journal Vol. 39. [Oct., 1910, 


ten Company, and delivered to him by Burns, and paid in full 
the premium required. He did not solicit the policy. This was 
done by Burns. He is therefore entirely innocent of any agency 
whatever in producing the situation from the existence of which 
he or the defendant. company must suffer, even upon the as- 
sumption that the defendant company was not chargeable with 
the knowledge of Burns. Grant that the defendant had no ac- 
tual notice of such knowledge; it nevertheless was the moving 
cause tending to furnish the transaction of which Thorne would 
become, under the defendant’s contention, the innocent victim. 
It is incomprehensible that Thorne, had he understood the facts, 
would have paid a premium for a worthless policy. Therefore 
the conditions set in motion through the agency of the defendant 
induce the plaintiff to do what he would not otherwise have 
done. The case, consequently, falls fairly within the rule laid 
down in Packard vs. Insurance Co., 77 Me. 144, in which it is 
said: “It is common knowledge that the authority of the agent 
comprises, not what is expressly conferred, but also, as to third 
persons, what he is held out as possessing. Hence the principal 
is frequently bound by the act of his agent, performed in excess, 
or even in abuse, of his actual authority; but this is only true as 
between the principal and third persons, who, believing, and hav- 
ing a right to believe, that the agent was acting within the scope 
of his authority, would be prejudiced if the act was not consid- 
ered that of the principal. * * * The doctrine is established 
to prevent fraud, and proceeds upon the ground that, when one 
of two innocent persons must suffer from the act of a third, he 
shall sustain the loss who has enabled the third person to do the 
injury.” 

It is the opinion of the court that the defendant is liable for 
whatever may be found due under the stipulations of the policy. 

In the schedule of warranties the plaintiff’s occupation is set 
down (item 4): “Member of firm or employed by Armour & 
Co. as manager of Gardiner Beef Company.” His duties are 
described: “Office duties and traveling only.” Article 3 of the 
general agreement reads: “If the assured is injured, fatally or 
otherwise, while at work pertaining to any occupation classed 
with this company as more hazardous than that stated in the 
schedule, the company’s liability shall be only for such propor- 
tion of the principal sum or other indemnity as the premium 
paid will purchase at the rate fixed by this company for such 
increased hazard.” The report shows that the work which the 
plaintiff was doing at the time of the accident was performed 
outside the office, but in the refrigerator connected with the office. 
On the 17th day of December, 1907, the plaintiff, whose busi- 
ness was manager of Armour’s refrigerator in Gardiner, Me., 
went into the refrigerator to direct the transfer of lambs’ car- 
casses from one truck to another, and in illustrating to the work- 
men how to do the work took hold of one carcass, and, as he 
lifted it away from the hook, another just behind swung around, 
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so that a projecting bone struck him in his right eye, cutting it 
so seriously that its removal was necessary, and was done the 
same day. The plaintiff’s vocation is stated in the application as 
that of manager of Gardiner Beef Company; his duties, as 
office duties—not however, the office duties of a clerk, but the 
office duties of a manager, or general superintendent. That is to 
say, his employment was not to be classed with that required in 
the performance of the manual labor in operating the refrig- 
erator, but with that necessary to the oversight and direction of its 
affairs, from the office. It is too obvious for discussion that the 
business manager of a concern, the bulk of whose business is 
transacted outside the office, cannot superintend the work with- 
out leaving the office. 

From the nature of the business, then, is to be implied the 
duties and responsibilities of his employment. As head of the 
concern in Gardiner, he was solely responsible for its manage- 
ment. He was superintendent of every department, and re- 
sponsible for every detail of the business. The designation of his 
office, therefore, by necessary implication, not only authorized, 
but required, him to visit every part of the establishment, to 
direct in every detail of the work, and, if necessary, point out 
and illustrate how it should be done. To hold, then, that a per- 
son designated as manager of a business concern could not step 
from his office, to direct the performance of any part of the 
work, without being charged under an insurance contract with 
engaging in work defined in the policy as extrahazardous, would 
be to put a serious check upon the transaction of business, or cut 
down the indemnity for which a policyholder had fully paid, and 
to which he would be otherwise entitled. 

Article 3, above quoted, did not contemplate the inhibition of 
these acts, the performance of which would be necessarily im- 
plied from the vocation named in the policy. This article was 
rather intended to apply to a regular occupation or business, en- 
gaged in by the assured, in a class other than that named in 
the policy. As was said in Eaton vs. Insurance Company, 89 Me. 
570, 36 Atl. 1048: “This provision relates to the occupation, 
employment, or business—a vocation, and not an avocation, oc- 
casional, exceptional, and outside his regular vocation.” Upon 
this point Berliner vs. Travelers’ Ins. Co., 121 Cal. 458, 53 Pac. 
918, 41 L. R. A. 467, 66 Am. St. Rep. 49, is pertinent. The court 
say: “The fact that the insured is killed or injured while en- 
gaged temporarily in an act or occupation classed as more haz- 
ardous than the one in which he was accepted does not limit his 
recovery to the amount provided for such more hazardous risk 
or occupation, when there has been no fraudulent attempt to mis- 
lead. The merchant, who at one time measures a few bushels 
of grain, at another time hangs a few rolls of wall paper upon 
his own premises, at another drives horses in a carriage or wagon, 
or at another rows a boat for exercise or recreation, does not 
change his occupation, so as to change his class under the in- 
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surer’s classification of risks, or become at these several times a 
grain measurer, a paper hanger, a teamster, or a boatman; and 
the word ‘occupation’ refers only to a vocation, profession, trade, 
or calling in which the insured is occupied for trade or profit, and 
does not preclude him from performing such actual acts and 
such duties as are mere incidents in the daily life of men in any 
occupation, or engaging in acts of exercise or diversion.” See, 
also, Hess vs. Preferred Masonic N. Acc. Ass’n, 112 Mich. 196, 
70 N. W. 460, 40 L. Ed. 444; Fox vs. Masons’ Frat. Acc. Ass’n, 
96 Wis. 390, 71 N. W. 363; Holiday vs. American Mut. Acc. 
Ass’n, 103 Iowa, 178, 72 N. W. 448, 64 Am. St. Rep. 170. 

Under a fair interpretation of item 4 in the schedule of war- 
ranties, specifying the plaintiff’s occupation and his duties, we 
think he is entitled to recover the full amount claimed in his 
declaration for indemnity and for the operation upon his eye, 
amounting to $1,675.66. 

Judgment for the plaintiff for $1,676.66, with interest to be 
added from July 10, 1908. 
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HEALTH—SURET Y—BURGLARY—MARINE—MISCELLANEOUS. 


SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION, SECOND DEPARTMENT. 


CAHILL 
vs. 


STANDARD MARINE INS. CO., LIMITED, 
oF LIVERPOOL.* 


MARINE: INSURANCE—CONTRACTS—CONSTRUCTION. 

A policy, insuring against loss for which a tug may become liable to any 
vessels or cargoes by stranding while they shall be in tow of the tug 
either alongside or at the end of a hawser, does not cover a stranding 
of a vessel resulting from the negligent cutting of the hawser and a 
negligent abandonment of the tow. 


[For other cases, see Insurance, Dec. Dig § 434.] 


ACTION ON POLICY —CONCLUSIVENESS OF JUDGMENT —IN 
FORMER ACTION. 

A decree of the federal court that a tug was liable to the owners of a vessel 
and cargo for the stranding of the vessel resulting from the tug 
negligently sending her tow .adfift forecloses the liability of the tug 
against the world, and, in an action against one insuring against any 
loss for which the tug may become liable for injury to vessels or 
cargoes by stranding while they shall be in tow of the tug to recover 
the amount paid in satisfaction of the decree, the decree conclusively 
shows the cause of the stranding, and evidence that the tow was 
excusably sent adrift and not negligently, is inadmissible. 


[For other cases, see Insurance, Cent. Dig. § 1224; Dec. Dig. § 616 1-2.] 


Hirschberg, P. J., and Woodward, J., dissenting. 

Action by Peter Cahill against the Standard Marine Insurance 
Company, Limited, of Liverpool. Exception ordered to be heard 
in the first instance by the Appellate Division overruled, and 
judgment directed for defendant. 


Argued before Hirschberg, P. J., and Woodward, Jenks, Burr, 
and Thomas, JJ. 


Joun F. Fotry (Frank A. Spencer, Jr., on the brief), for 
Plaintiff. 

James K. SyMMeErs (James Emerson Carpenter, on the brief), 
for Defendant. 


% Decision rendered, July 29,1910. 124 N. Y. Supp. 496. 
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Tuomas, J. 

Defendant insured plaintiff against any loss or damage for 
which his tug should become legally liable by reason of injury 
“to any other vessels * * * their freights * * * on car- 
goes * * * by stranding * * * while they shall be in tow 
of the said tug, either alongside or at the end of a hawser.” The 
plaintiff’s servants in bad weather cut the hawser, and the tow, 
thereafter unattended by the tug, stranded. The plaintiff peti- 
tioned to limit his liability. Randerson, owner of the tow, and 
another severally answered, and alleged that the hawser was 
negligently cut and the tow negligently abandoned, and also 
charged other acts of negligence on the part of the tug and her 
owner. The issues were tried before Judge Brown, and by his 
decision and the decree thereon, affirmed by the Circuit Court of 
Appeals, the tug was held liable to Randerson and others, claim- 
ants, and the plaintiff’s liability limited to the value thereof. The 
decree, after stating the payments to be made, provided :— 

“The petitioner upon making such payments is hereby forever 
discharged from all and every claim or demand arising from or 
growing out of the said disaster and stranding and from all and 
any other claims than as aforesaid.” 


The plaintiff paid the sums decreed, and in this action seeks to 
recover the same, and the legal expenses of the proceedings in 
the federal court, to the amount stated in the policy. In short, 
plaintiff has paid pursuant to the decree and-asks the defendant 
to indemnify him. The plaintiff pleaded the decree and proved 
his liability by it. The decree does establish the tug’s liability for 
stranding her tow; but it appears that the liability is predicated 
solely upon the negligent cutting of the hawser and negligent 
abandonment of the tow. But liability resting on such grounds 
is not insured against by the policy. The policy insures against 
injury resulting in liability while the vessels are in tow. Ad- 
mitting for present purposes that the policy covers stranding 
when the tow is sent, and left adrift, prudently, and hence ex- 
cusably, it would not extend to stranding resulting from the tug 
negligently sending and leaving her tow adrift. Assertion of de- 
fendant’s liability for injury so caused disputes the policy in its 
vital expression and plainest meaning. 

The plaintiff, having pleaded the decree and payment accord- 
ingly, and proved the decree, now asks to show that his liability 
so discharged was not caused by negligently cutting the hawser 
and abandoning the tow, and that to that end evidence aliunde 
the federal proceedings may be received. and a jury permitted 
to find that plaintiff is liable to somebody on some other grounds. 
Here is a decree paid, for which repayment is sought, and plain- 
tiff would have a jury eliminate the findings on which it is based, 
declare that they have no legitimate existing or binding force, 
that the tow was not wrongfully, but excusably and rightfully, 
sent adrift, that it was defensibly and dutifully, not negligently, 
abandoned, and that there are other valid grounds of plaintiff's 
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liability to Randerson and others, not discovered by Judge Brown, 
a jurist of acknowledged learning in maritime jurisprudence, 
grounds also neglected by the Circuit Court of Appeals, that 
form the real basis of the plaintiff’s liability to the owner of the 
tow and others injured by the stranding. In that way the jury 
wouid depose the federal judiciary, seize upon its judgment, set 
at naught its reasons, substitute new inferences for holding the 
plaintiff liable, and so enable him to indemnify himself for money 
paid in satisfaction of the judgment. But consider that: no per- 
son can again assert the liability of the plaintiff or the tug for the 
stranding. The limited liability proceedings foreclosed the world. 
Every man has had his day in court. Every charge that could be 
made to establish liability has been. 

The court has found that there are only two grounds of lia- 
bility, to wit, negligently cutting the hawser and abandonment 
of the tow. For such culpability alone the plaintiff is liable, and 
such culpability does not entitle him to reimbursement under the 
policy. If the jury should theoretically find the plaintiff is liable 
on some other ground, there could be no person to whom he could 
be so actually liable, for there is and can be no person to enforce 
such liability, inasmuch as it has been adjudicated between 
plaintiff and all men that there is no such liability. So the only 
question is whether this court will permit a jury to place the 
plaintiff’s liability under the judgment of another tribunal upon 
a ground not approved by it in place of grounds adopted by it as 
the basis of its decree. Such a proposition denounces itself. In 
view of the pleading and the scope and effect of the limited lia- 
bility proceedings, | have ignored the provision in the policy to 
the effect that the liability of the tug shall first be determined by 
a suit at law. The liability has been determined in a proceeding 
universal in its binding scope, and this action is, and can be, based 
upon it only. Nor is it necessary to advert to evidence of the 
grounds of the decision in the federal court. The opinion is the 
decision, and the assignment of errors also shows the grounds. 

I advise that the exceptions be overruled, and judgment 
directed for defendant. 

Jenks and Burr, JJ., concur. 


Woopwarp, J. (dissenting. ) 
The defendant made and delivered its standard tower’s lia- 
bility policy to the plaintiff, whereby it undertook, for a premium 
of $750, to insure the steam tug O. L. Hallenbeck in the sum of 
$15,000 for a period of one year from the 23d day of November, 
1898 (so long as the said tug was confined to certain waters along 
the Atlantic seaboard), against legal liabilities for “loss or dam- 
age and charges as herein provided, when such legal liability of 
said tug shall have been incurred or caused by injury to any other 
vessels or crafts, their freights then being earned on cargoes on 
board of such vessels or crafts at the time of the disaster and/or 
cargoes, by stranding and/or collision while they shall be in tow 

of the said tug either alongside or at the end of a hawser”. 
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The plaintiff entered into a contract on the 3d day of October, 
1899; to convey the dredge Empire State, four dumping scows, 
and a water boat from Peekskill, N. Y., to Plymouth, Mass., and 
while in the performance of this contract, and while off Cape 
Cod on the evening of October 6, 1899, the said tug, with its tow, 
encountered a storm, coming from a quarter which was con- 
sidered dangerous, and in the course of the navigation the master 
of the said tug, in consultation with those in authority, decided 
that it was necessary to cut the tow adrift in order to save the 
lives of the crew upon the barge. This was done, and the barge 
crew were taken on board the tug, and the tow drifted upon the 
beach, and a portion of it was destroyed; the remainder being 
damaged. The policy provided, among its conditions, that it 
should not cover any of the losses insured against “unless the 
liability of the said tug for such loss or damage shall have been 
first determined by a suit at law or otherwise, if this company 
shall so elect,” and the plaintiff here filed a libel in the United 
States District Court for the Southern District of New York for 
a limitation of liability, asking that neither the owner nor the 
steam tug O. L. Hallenbeck be adjudged liable for any loss or 
damage arising out of said contract of towage. The owners of the 
tow and their insurers answered the libel, praying for a right to 
contest the limitation and exemption frdm liability and for 
affirmative relief. This proceeding resulted in a decree of the 
District Court, holding the said tug liable in the sum of $25,451.97 
and costs, in which sum the said tug was obliged to respond to 
the owners of the dredge and scows. This decision was carried by 
appeal to the United States Circuit Court of Appeals for the 
Second Circuit, where the decree was affirmed. The plaintiff then 
brought this action to recover his insurance, and the learned court 
below has sent the case here to be heard on the exceptions in the 
first instance. 

The rulings upon the trial appear to have proceeded upon the 
theory that the plaintiff in this action was concluded by the decree 
of the District Court; that, by the provision in the contract of in- 
surance which permitted the defendant to require the judgment of 
a court of law upon the liability of the tug, such judgment became 
a part of the contract; and that the plaintiff could not, as between 
himself and the defendant, question the findings of the court 
which determined the liabitity between the tug and the tow. The 
decree of the District Court, affirmed by the Court of Appeals, 
held in substance that the tug was fiable for cutting the hawser 
in the first instance, but that, even assuming the liability to the 
tow did not attach upon the cutting of the hawser, it was negligent 
on the part of the plaintiff to abandon the tow without making 
any effort to reattach the hawser after taking the crew from the 
barge, and upon the trial of this action the plaintiff was not per- 
mitted to prove the conditions surrounding the accident, and 
which tended to show that it was impracticable to reattach the 
hawser in the storm which was upon the navigators of the tug, on 
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the theory. that the decree was conclusive upon this point, and 
that the damage to the tow was received at a time when it was 
not, in the language-of the contract of insurance, “either alongside 
or at the end of a hawser.” 

I am of the opinion that this is an erroneous view of this case; 
that the contract of insurance, fairly read and construed, covered 
the voyage from Peekskill to Plymouth. The barge and scows 
were “in tow of the said tug, either alongside or at the end of a 
hawser,” for this trip; they were, so far as appears from the 
record, properly attached, and were proceeding in the orderly 
course of navigation between the points contemplated in the con- 
tract between the tug and the tow; they were in the actual trans- 
action of the line of business which the contract of insurance con- 
templated, and while it was, no doubt, the duty of the tug to use all 
proper efforts to preserve the tow, it was not bound to retain the 
hawser connection with the same when such action would imperil 
the lives of human beings, nor was it bound to take reckless chances 
in picking up the tow when it was cast adrift in order to retain its 
rights under its policy of insurance. The plaintiff had paid $750 
premiums; he paid this sum to be protected against stranding or 
collision while in the pursuit of his vocation as a tugboat navi- 
gator, with its incident of towing barges, scows, etc., and in- 
dependently of any litigation between himself and a third party, 
he is entitled to the benefits of his contract—to a fair trial upon 
the merits under his contract with the defendant. The provision 
of that contract that the defendant should not be liable unless the 
legal liability of the tug was determined in an action at law or 
otherwise, at its election, was a provision inserted for the benefit 
of the insurer; it was designed to give the insurer the benefit of 
a preliminary trial to determine whether the tug owed a liability 
for damages sustained by other vessels, and, if it had been in- 
tended that the liability of the defendant to the plaintiff was to 
depend upon the result of such preliminary litigation, that fact 
should have been indicated in the contract. 

Of course, if the tug owed no liability for the damages, then 
the defendant would owe nothing to the plaintiff upon the policy ; 
but it does not follow that where the liability of the tug is determ- 
ined the plaintiff is bound by the particular findings of fact made 
in the court which tried the preliminary litigation, and particularly 
in a case where the findings of fact are not formally made, but 
appear to rest upon the opinion of the court. In this case it can 
can hardly be questioned that the defendant would be liable to the 
plaintiff if the cutting of the hawser in an emergency was the 
proximate cause of the damages, for the damages would then 
have been sustained while the tow was at the end of a hawser, 
and it is only because the District Court went farther, and held 
that it was also negligent not to attempt to reattach the hawser, 
and upon this foundation, and because the damages resulted while 
the tow was drifting about in the storm, the defendant urges 
that it is not liable to the plaintiff. Such a contract, I think, was 
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not within the contemplation of either of the parties, and, the 
plaintiff having been compelled to pay damages by reason of the 
stranding of the tow, I am of the opinion that the ruling of the 
court was erroneous, and that the exception should be sustained, 
and a new trial ordered. 

Hirschberg, P. J , concurs. 
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COURT OF CIVIL APPEALS OF TEXAS. 


MUTUAL LiFE INS. CO. 
US. 
FORD.* 


APPLICATION—WARRANTIES. 

Where there was no room for insured in a life policy to conclude from 
the question in the application for insurance as to other insurance 
that fraternal and accident insurance were not intended to be included, 
his failure to include them vitiated the policy, but, where he could 
reasonably conclude that such insurance was not intended, the omis- 
sion did not render the contract void. 

[For other cases, see Insurance, Cent. Dig. § 680; Dec. Dig. § 301.] 


LIFE INSURANCE—APPLICATION—MISREPRESENTATIONS IN 
ANSWERS. 

Where an application for a life policy in a regular insurancé company 
contained the printed statement, “I have been accepted for insurance 
under the following policies in this company,” and the statement, ig 
am insured in other companies and associations as follows,” the in- 
sured properly concluded that the information called for was insur- 
ance in regular insurance companies, and not insurance in fraternal 
orders, and accident insurance, and his failure to disclose his fra- 
ternal and accident insurance did not vitiate the policy making the 
answers warranties. 

[For other cases, see Insurance, Cent. Dig. § 680; Dec. Dig. § 301.] 


WARRANTY—CONSTRUCTION. 

An insurer which makes every statement in the application, whether ma- 
terial or otherwise, a warranty, is held to a very strict rule when 
endeavoring to avoid payment of the policy because of answers to 
inquiries or declarations which it has framed and the inquiries or 
declarations must be so plain that any applicant can readily compre- 
hend them, and, where any ambiguity exists, the construction most 
favorable to insured will obtain. 

[For other cases, see Insurance, Cent. Dig. §§ 558-569; Dec. Dig. § 264.] 


SUICIDE—FINDINGS—CONCLUSIVENESS. 

A finding that insured in a life policy void if he committed suicide within 
a specified period did not commit suicide must stand, unless the evi- 
dence establishes that the shooting causing his death was intentional 
to that decree of conclusiveness which precludes a reasonable doubt to 
the contrary, and there must be no room for fair and reasonable minds 
to reach different conclusions from the evidence. 


[For other cases, see Insurance, Dec. Dig. § 665.] 


ACTION ON POLICY—SUICIDE—PRESUMPTIONS. 

In the absence of satisfactory evidence in an action on an insurance policy 
as to the death of a person being accidental or suicidal, the pre- 
sumption is in favor of death by accident. 

(For other cases, see Insurance, Cent. Dig. § 1663; Dec. Dig. § 646.] 


LIFE INSURANCE—DEATH BY SUICIDE—EVIDENCE. 
In an action upon a life policy void on the suicide of insured, evidence 


%* Decision rendered, June 11,1910. Rehearing denied, June 30,1910. 1308.W. Rep. 769. 
VoL. XXXIX.—98. 
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held to justify a finding that insured’s death was accidental, and not 
suicidal. 


[For other cases, see Insurance, Dec. Dig. § 665.] 
SUICIDE—EVIDENCE. 


The fact that a pistol could only be fired by pulling the trigger does not 
show beyond a reasonable doubt that insured killed by a shot from the 
pistol intentionally fired it. 


[For other cases, see Insurance, Dec. Dig. § 665.] 


LIFE INSURANCE—PENALTY—STATUTES—*DEMAND.” 


Rev. St. 1895, art. 3071, imposing a penalty by way of damages and at- 
torney’s fees for the failure of an insurance company to pay a policy 
within a specified time when demand for payment has been made, does 
not authorize the court to impose the penalty unless there is proof of 
a specific demand, and evidence of the furnishing of proofs of death, 
and of a statement by insured to the policyholder that it would not 
pay, and the bringing of suit on the policy, is insufficient; the word 

“demand” meaning a request made on another to do a particular act 
under a claim of right. 


[For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.] 


[For other definitions, see Words and Phrases, vol. 2, pp. 1973-1976; vol. 
8p. 7633.] 


Error from District Court, Hays County; L. W. Moore, Judge. 

Action by Mary C. Ford against the Mutual Life Insurance 
Company. There was a judgment for plaintiff, and defendant 
brings error. Modified and affirmed. 


Jas. D. Crensuaw, for Plaintiff in Error. 
Wii G. Barser, for Defendant in Error. 


PaTTEeRSON, C. J. 

This is a suit by defendant in error against plaintiff in error 
on a life insurance policy issued October 15, 1906, to Owen Ford, 
who died from a pistol wound on December 7, 1906. Two special 
defenses are set up against recovery :— 

First. That the insured died by the act of his own hand, in 
violation of the warranty in his application for the insurance that 
“T will not die by my own act, whether sane or insane, during 
the period of one year next following the date of issue of said 
policy.” 

Second. That the insured further stated in his application, “I 
am insured in other companies and associations, as follows: $5,- 
000 Equitable of New York and in no others,” and warranted 
this statement to be true, when in fact it was not true, he having 
at that time the following certificates in fraternal assessment 
orders and local societies: Order of Pendo, $1,225; Loyal 
Americans, $2,000; Friends in Need, $449, and Home Benefit 
Society of San Marcos, $254. Also that he, in addition to the 
fraternal and local society insurance, had an accident policy in the 
United States Casualty Company for $5,000. The case was tried 
before the court without a jury, and judgment rendered for de- 
fendant in error for the face of the policy, $2,000, with 6 per 
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cent interest thereon from January 31, 1907, $240 as statutory 
damages, and $500 attorney’s fees. The case is before this court 
on the record, without findings of law and fact by the trial court. 

1. The first four assignments of error are grouped together, 
and the group followed by one proposition and the proposition by 
one statement in the brief for plaintiff in error, and defendant in 
error objects to our considering these assignments as in violation 
of rule 30 (47 Pac. v) for the Courts of Civil Appeals. The as- 
signments complain of the trial court overruling four special ex- 
ceptions to plaintiff’s first amended supplemental petition. It is 
permissible to group assignments which relate to the same sub- 
ject, although not commendable; but, when they are such as to 
permit grouping, each should be supported by its own proposition. 
Neal vs. Galveston» H. & S. A. Ry. Co., 37 Tex. Civ. App. 235, 
83 S. W. 402. If there was error in overruling the special ex- 
ceptions, it is harmless, as the trial was before the court, and the 
record does not show any testimony in support of thé parts of the 
supplemental petition excepted to, and it is stated in the brief for 
defendant in error that the court refused to admit and hear evi- 
dence in support of the same. Houston & T. C. R. Co. vs. O’Don- 
nell, 90 S. W. 886; Turner vs. Faubion, 36 Tex. Civ. App. 314, 
81 S. W. 810; Alexander vs. McGaffey, 39 Tex. Civ. App. 8, 
88 S. W. 462; International & G. N. R. Co. vs. Glover, 88 S. W. 
515; Jackson vs. Poteet, 89 S. W. 980. 

2. The fifth assignment of error is that the court erred in over- 
ruling defendant’s special exception to the fifth paragraph of 
plaintiff’s first amended supplemental petition, wherein it is al- 
leged, in substance, that defendant did not give notice to the 
insured during his life, nor within any reasonable time after his 
death to the beneficiary, that it repudiated the contract of insur- 
ance, and denied liability upon the ground of misrepreseutations. 
The exception is that the matters alleged in said fifth paragraph 
“are no defense to any of the facts set up by the defendant, as 
plaintiff alleges that she received a letter from defendant (which 
letter she is hereby notified to produce upon the trial of this case 
or secondary evidence of its contents will be introduced) in which 
this defendant denied liability on said policy in toto, and refused 
the payment thereof.” An examination of the record shows that 
plaintiff only alleged in her first amended original petition “that 
defendant by its written communication of January 31, 1907, de- 
clined and refused to pay said sum of $2,000 or any part thereof,” 
but it is not alleged upon what ground defendant based its re- 
fusal to pay. We do not think it necessary to a proper decision of 
the case to pass upon the question whether the defendant was 
required to give notice to either the insured during his life or to 
his beneficiary after his death that it repudiated the contract for 
misrepresentations, and we would not feel warranted in reversing 
the case if we found it necessary to pass upon this question, as 
the case was tried by the court without a jury, and no findings of 
law and fact are in the record, it being the duty of this court in 
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the absence of findings of law and fact by the trial court not to 
disturb the judgment if it can be based upon other pleadings and 
evidence in support of the same. Barton vs. American National 
Bank, 8 Tex. Civ. App. 224, 29 S. W. 210. If it was error to 
overrule the exception, it is abstract and harmless under the rec- 
ord before us. Gulf, C. & S. F. Ry. Co. vs. John, 9 Tex. Civ. 
App. 342, 29 S. W. 558. 

3. The seventh assignment of error is that the court erred in 
rendering judgment for the defendant in error, as the uncontra- 
dicted evidence shows that the insured did not disclose in his 
application the full amount of insurance on his life at the time he 
applied for the policy here involved. The application was the 
printed form used by the company and furnished to its agents, 
and contained twenty printed questions and statements. Two of 
these question statements, the eighteenth and nineteenth and the 
answers thereto, are set out in the statement of facts, as follows: 
“(18) I have been accepted for insurance under the following 
policies in this company: $1,000 Ten Pay. Income Policy. (19) 
{ am insured in other companies and associations, as follows: 
$5,000 Equitable of New York and in no others.” To the colon 
is the printed language of the company, and after it the applicant’s 
statement written down by the agent of the company, who testi- 
fied that the meaning of the nineteenth statement was that the ap- 
plicant was “not insured in any other insurance company.” The 
application is expressly made a part of the contract, and all state- 
ments and answers in it by the insured as well as those made by 
him to the medical examiner, whether material or not, are made 
warranties. While the rules for the construction of insurance 
contracts are simple and well settled, their application to the ques- 
tion here involved is not altogether satisfactory, and the question 
itself does not seem to have been the subject of but very few 
decisions. The courts of almost every state have determined 
whether or not fraternal insurance orders and accident insurance 
companies are within the meaning of their respective statutes, 
and the cases are almost equally divided. They aid very little in 
solving the question whether fraternal and accident insurance are 
within the meaning of a statement like the one before us, as the 
decision in each instance depends almost entirely upon the wording 
of the statute and the legislative intent, and not upon what is 
commonly understood by the term “insurance.” We think the 
question should be determined from the decisions that are free 
of statutory construction and by the rules applicable to insurance 
contracts. From these decisions we find the rule to be that, if 
there is no room for the insured as a fair and intelligent person 
not to conclude from the question that fraternal and accident in- 
surance were not intended to be included in his answer, then his 
failure to give the same vitiates the contract. On the other hand, 
if he could reasonably conclude that such insurance, was not in- 
tended, then its omission does not render the contract void. 

In Newton vs. Southwestern Mutual Life Ass’n, 116 Iowa 311, 
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90 N. W. 73, the question asked in the application was: “Has 
any company ever declined to grant insurance on your life?” The 
answer was, “No.” The court says: “The only evidence that 
this answer was false consisted in the answer by the assured to 
a similar question in an application for membership in the Sov- 
ereign Camp of the Woodmen of the World. The question was: 
‘Have you ever been rejected for life insurance? If so, state 
when, name the company or order.’ The answer was: ‘Yes; 
Modern Woodmen of America, one year ago.’ It seems to be 
conceded that, if this answer was correct, then it sufficiently ap- 
pears that prior to the answer made in the application to the de- 
fendant association the insured had been rejected on an applica- 
tion for membership in an insurance association known as the 
Modern Woodmen of America. It is to be noticed, however, that 
the inquiry in the application to defendant was as to ‘any com- 
pany,’ while the inquiry in the other case was whether the appli- 
cant had ‘ever been rejected for life insurance,’ and the inquiry 
further specifies in ‘any company or order.’ Now, it may be that 
the insured did not regard the inquiry with reference to ‘any 
company’ as applying to insurance in a fraternal order. The in- 
sured himself seems to have made this distinction, and we are of 
the opinion that he was justified in doing so. When an insurance 
company or association seeks to avoid a policy or certificate of 
membership on the ground of falsity of answer to a question 
which is by the terms of the contract made material, the court will 
construe the question and answer strictly as against the company 
and liberally with reference to the insured. Stewart vs. Ass’n, 
110 Iowa, 529, 81 N. W. 182. If any construction can reason- 
ably be put on the question and the answer such as will avoid a 
forfeiture of the policy on the ground of falsity of the answer, 
that construction will be given, and the policy will be sustained. 
* * * It would have been perfectly simple and easy to have 
asked the question in a broader form had it been desired that a 
comprehensive answer be given. When an applicant for insur- 
ance answers categorically the questions asked and his answers 
are correct in any view of the question which can be reasonably 
taken, the insurance company or association, as the case may be, 
ought to be allowed to escape its liability on the ground that the 
answers are false.” And in Fidelity Mutual Life Ass’n vs. Mil- 
ler, 92 Fed. 63, 34 C. C. A. 211, the statement in the application 
was: “I have never made application for insurance on my life 
to any company, association, or society upon which application 
no policy was or has yet been issued to or received by me for the 
full amount and kind, and at the rate applied for, and that no 
physician has ever given any unfavorable opinion upon my life 
with reference to life insurance, except as herein stated. (An- 
swer) ‘No.’ Give name of each company, date of application, 
kind of policy, and amount applied for.” The insured had made 
application for a certificate of membership in the Frostburg Coun- 
cil of Royal Arcanum, a fraternal order. The court says: “This 
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subject was very fully discussed in the case of Penn Mut. Ins, 
Co. vs. Mechanics’ Sav. Bank & Trust Co., 19 C. C. A. 293, 72 
Fed. 419, 38 L. R. A. 33. Judge Taft, speaking for the United 
States Circuit Court of Appeals, said: “The Circuit Court was 
right in holding that within the scope of the question, “Have you 
your life insured in this or any other company? If so, give the 
name of each company, and the kind and amount of policy,” were 
not included Schardt’s certificate of membership in the Knights 
of Pythias and Royal Arcanum, mutual aid associations. It will 
be conceded that these associations, which are primarily for social 
and charitable purposes, and for securing efficient mutual aid 
among their members, are not easily described as insurance com- 
panies. That the certificate which they issue to a member, insur- 
ing, upon certain conditions, the payment of a sum certain to the 
member’s representatives on his death has much resemblance in 
form, purpose, and effect, to an insurance policy, is true, and, if 
we were called upon to give the application a wide and liberal 
construction in favor of the insurance company, we might prop- 
erly hold that the question embraced in its scope every associa- 
tion or individual contracting to pay money to one’s representa- 
tives in the event of his death. Such a construction may be war- 
ranted by the probable purpose of the question to enable the com- 
pany to judge how great a motive his life insurance would fur- 
nish the applicant for self-destruction or to fraudulent simula- 
tion of death. But we are here construing a contract and appli- 
cation drawn with great nicety by the insurance company, and 
framed with the sole purpose of eliciting from the insured full 
information of the member, which the company’s long experience 
has led it to believe to be valuable in calculating the risk. We 
cannot presume the company to have been ignorant of the fact 
that large numbers of persons have taken out life insurance in 
mutual beneficiary associations, which are not ordinarily de- 
scribed as insurance companies, and that doubt has often arisen 
whether the contracts they issue are properly or technically de- 
scribed as life insurance at all. Insurance Co. vs. Chamberlain, 
132 U. S. 304, 10 Sup. Ct. 87, 33 L. Ed. 341. Having in view the 
well-established rule that insurance contracts are to be construed 
against those who frame them (Indemnity Co. vs. Dorgan, 16 U. 
S. App. 290, 309, 7 C. C. A. 581, 58 Fed. 945; Ins. Co. vs. Cran- 
dal, 120 U. S. 527, 533, 7 Sup. Ct. 685, 30 L. Ed. 740), and that 
any doubt or ambiguity in them is to be resolved in favor of the 
insured, we conclude that a certificate in a mutual beneficiary or 
social society was not within the description: ‘Policy of life in- 
surance in any other company.” * * * Can it be said from 
this description that the certificate of membership in this secret 
order came within the language used in the application: ‘That I 
have never made application for insurance on my life in any com- 
pany, association or society. Give name of each company, date 
of application, kind of policy and amount applied for.’ This last 
inquiry, read in connection with the first, shows clearly that it was 
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a policy in some company about which information was sought, 
and that in the first inquiry the words ‘company, association or 
society’ all referred to one and the same thing, viz., to an insur- 
ance company; and, besides, while in their broader sense and ac- 
ceptation the words ‘company, association, or society’ may cover 
a beneficiary order, it will not be maintained that in ordinary life 
insurance parlance they mean any such thing. An insurance com- 
pany, an insurance associatjon, or insurance society all mean one 
and the same thing; that is, regular insurance. Hence in the 
second inquiry the name of each company was alone requested. 
The plaintiff in error itself is an insurance association, as dis- 
tinguished from a company, and there are companies and soci- 
etics in abundance; for instance, the ‘Equitable Life Assurance 
Society,’ the ‘New York Life Insurance Company,’ etc., all mean 
the same thing. We do not feel that there can be any serious 
doubt as to the correctness of this conclusion, particularly when, 
as we have shown, questions of doubt and ambiguity as to the 
meaning of the policy should be resolved against the company 
issuing the same.” In Spitz vs. Mutual Ben. Life Ass’n, 5 Misc. 
Rep. 245, 25 N. Y. Supp. 469, the court says: ‘‘Defendant’s claim 
on the trial that at the time of his application for membership’ 
Spitz concealed or suppressed certain material facts was predi- 
cated of his omission to state in answer to the following inquiry: 
‘What amounts are now insured on your life and in what compa- 
nies?’ that he was at that time a member of the American Legion 
of Honor and of the Hillel Lodge of the Order of Free Sons of 
israel, two benevolent associations, whose membership was at- 
tended by the payment of a mortuary benefit to the designated 
beneficiary of a deceased member. * * * Neither of these 
omissions, however, can be considered a concealment or suppres- 
sion under the rule which requires that the inquiry, being in the 
language of the insurer, must receive the interpretation which is 
most favorable to the insured (Dwight vs. Insurance Co., 103 N. 
Y. 341, 8 N. E. 654, 57 Am. Rep. 729; Darrow vs. Society, 116 
N. Y. 537, 22 N. E. 1093, 6 L. R. A. 495, 15 Am. St. Rep. 430), 
and the further rule that, if the answer is true and comprehensive 
in one proper sense of the inquiry, it cannot be successfully 
claimed by the insurer to be untrue or incomplete in another 
sense, so as to work a forfeiture (2 Am. & Eng. Enc. Law, p. 296; 
Kenyon vs Ass'n, 122 N. Y. 247; 25 N. E. 299). In popular ac- 
ceptation benevolent associations, though perhaps in some re- 
spects resembling them, are not regarded as the equivalent of life 
insuran’e companies, nor are mortuary benefits to the surviving 
family of a Geceased member in such associations commonly 
deemed life insurance, in the sense in which the last mentioned 
phrase is understood.” In Seidenspinner vs. Metropol. Life Ins, 
Co., 70 App. Div. 476, 74 N. Y. Supp. 1108, the court says: “It 
is claimed by appellant that the insured especially was untruth- 
ful in answering ‘none’ to the following two questions: ‘State 
what amount of insurance you now carry on your life, with name 
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of company or association by whom granted, and the year of 
issue?’ and, ‘Is there any other insurance in force on your life?’ 
* * * It was very easy for the defendant, if it desired it, to 
ask such questions as would clearly and fairly call upon the ap- 
~~ to disclose any membership in benefit and aid associations, 

he language of the question which was asked and prepared by 
itself is to be construed most strongly against it. The insured 
should not be convicted of having made fraudulent and untruthful 
answers, unless such inference is fairly warranted by the evi- 
dence. If, as we think, different inferences might be drawn as 
to whether the questions stated called for different answers and 
information was given, then an issue of fact was presented for a 
jury to pass upon.’ 

In Mutual Reserve Life Ins. Co. vs. Dobler, 137 Fed. 550, 70 
C. C. A. 134, the questions and answers were: “Have you now 
any insurance on your life? If so, where, when taken, for what 
amounts and what kinds of policies? A. $5,000 Washington 
Life Combination bonds. May, 1900. Have you any other insur- 
ance? A. None.” The applicant had a policy in an accident com- 
pany. The court says: “In any view of the case, we think that 
the most that can be claimed in behalf of the plaintiff in error 
for the questions so propounded to the applicant was that they 
were so worded as to leave it uncertain whether they called for a 
disclosure of accident insurance which he carried at that time. 
If the insurance company in its printed application employed 
ambiguous terms or words of doubtful import, it cannot com- 
plain if they were construed as they were by the applicant, or if 
the agent so advised him of their meaning. The agent was ap- 
pointed for the purpose of procuring applications, and it is rea- 
sonable to assume that in discharging his duties to the company it 
was within the scope of his power to construe for an applicant for 
insurance doubtful phrases, if any there were in the application. 
* * *” Tn Continental Life Insurance vs. Chamberlain, 132 U. 
S. 304-311, 10 Sup. Ct. 87, 89, 33 L. Ed. 341, the court said: 
“The purport of the word ‘insurance’ in the question, ‘Has the 
said party any other insurance on his life’? is not so absolutely 
certain as in an action upon the policy to preclude proof as to what 
kind of insurance the contracting parties had in mind when that 
question was asked. Such proof does not necessarily contradict 
the written contract.” In Thompson vs. Phenix Ins. Co., 136 
U. S. 287, 10 Sup. Ct. 1019, 34 L. Ed. 408, the court said: “Ifa 
policy is so drawn as to require interpretation and to be fairly sus- 
ceptible of two different constructions, the one will be adopted 
that is most favorable to the insured. This rule, recognized in 
all of the authorities, is a just one, because those instruments are 
drawn by the company.” ‘To the same effect are the cases of 
Dineen vs. General Accident Ins. Co., 126 App. Div. 167, 110 N. 
Y. Supp. 344; Lyon vs. United Moderns, 148 Cal. 370, 83 Pac. 
804,4L. R. A. (N. S.) 247, 113 Am. St. Rep. 291; Equitable Ins. 
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Co. vs. Hazlewood, 75 Tex. 338, 12 S. W. 621, 7 L. R. A. 217, 16 
Am. St. Rep. 893. 

While there is some conflict in the cases as to whether a state- 
ment of the general character of the one under consideration 
should be held to cover insurance in fraternal orders and accident 
companies as well as insurance in regular insurance compa- 
nies, yet we think that, when all things are taken into 
consideration, it is but reasonable and just to hold that 
an inquiry like the one in this case, in an application 
for insurance in a regular insurance company, refers only to 
insurance in regular companies, or at least an applicant would be 
reasonably justified in concluding that such was the case. The 
printed part of the eighteenth statement in the application is: 
“TI have been accepted for insurance under the following policies 
in this company.” This is followed by the nineteenth, the printed 
part of which is: “I am insured in other companies and associa- 
tions, as follows:” The nineteenth inquiry, when read in con- 


nection with the eighteenth, is certainly sufficient to lead one to 
conclude that the information called for was life insurance evi- 
denced by policies in regular insurance companies, and not insur- 
ance evidenced by certificates in fraternal orders and by accident 
policies. It is true that certificates in fraternal orders and acci- 
dent policies are insurance in the broad sense of that term, but 
the courts have always recognized that there is a difference be- 


tween a certificate in a fraternal or mutual benefit order, an acci- 
dent policy, and ordinary life insurance, based upon the inherent 
differences in the fofms and kinds of insurance. 3 Am. & Eng. 
Enc. of Law, 990, 991, and notes; Supreme Conclave vs. Cap- 
pella (C. C.) 41 Fed. 1; Thomas vs. Grand Lodge, 12 Wash. 
500, 41 Pac. 882; Masonic Mutual Ben. Soc. vs. Burkhart, 110 
Ind. 189, 10 N. E. 79, 11 N. E. 449; Martin vs. Stubbings, 126 
Ill. 387, 18 N. E. 657, 9 Am. St. Rep. 620. The distinction is not 
only recognized by the courts, but by insurance companies and the 
general public, and, as said in Penn Mutual Life Ins. Co. vs. Me- 
chanics’ Savings Bank, supra: “Doubt has often arisen whether 
the contracts they (fraternal insurance orders) issue are prop- 
erly or technically described as insurance at all.” It is a matter 
of common knowledge that old line insurance companies do not 
regard and treat fraternal and accident insurance as insurance, 
and that their agents in taking applications interpret inquiries 
similar to the one before us as not applying to any insurance ex- . 
cept that in regular insurance companies. It is said in Conti- 
nental Life Insurance Co. vs. Chamberlain, 132 U. S. 304-311, 10 
Sup. Ct. 87, 89 (33 L. Ed. 341): “The purport of the word 
‘insurance’ in the question, ‘Has the said party any other insur- 
ance on his life?’ is not so absolutely certain as in an action upon 
the policy to preclude the proof as to what kind of insurance the 
contracting parties had in mind when the question was answered.” 
The inquiry, being in the language of the company, must be given 
the interpretation most favorable to the insured, and, when the 
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language is construed strictly against it in favor of the insured, its 
meaning is not absolutely certain. The minds of intelligent per- 
sons might reasonably differ as to whether fraternal and accident 
insurance were intended by the inquiry. The law does not favor 
forfeiture of any contract, and, if any reasonable interpretation 
can be given to avoid the forfeiture, it will be adopted. It is rea- 
sonable to presume that insurance companies know the rules of 
construction applied by the courts in construing their contracts 
and questions in applications, and they should make all questions 
in the application plain and specific, and not frame them so as to 
be of doubtful meaning. The fact that the courts have held that 
inquiries similar to the one in this case only applied to regular 
insurance is perhaps sufficient itself to justify us in saying that 
the applicant could have reasonably concluded that his answer 
was correct. Fidelity & Casualty Co. vs. Loewenstein, 97 Fed. 17, 
38 C. C. A. 29, 46 L. R. A. 450. The very nature of a life in- 
surance contract demands absolute fairness and good faith on the 
part of each party to it. It is the duty of the insured to make true 
answers to all questions propounded to him by the insurer, and 
of the insurer to so frame the questions as to clearly and defi- 
nitely indicate the exact information wanted, and not leave what 
the answer should be in doubt. The object of the insured in tak- 
ing out life insurance is to protect his family or those dependent 
upon him after his death, and the insurer guarantees to do this 
for a profit. In many of the cases in which the courts have been 
compelled to hold policies void for false statements, it is clear 
that the insured could have satisfactorily exBlained the same and 
saved the insurance, but the question was not raised until after 
his death, when no one was in position to disprove that the state- 
ment was not untrue from the standpoint of the insured at the 
time he made it. It is a matter of everyday experience and 
knowledge that insurance agents undertake to and do explain the 
meaning of the contract of their respective companies, and the 
meaning of the questions asked in the application. Almost every 
insurance agent can readily tell the meaning of his company’s 
simple contract and plain questions in the application when he is 
insisting that all his company wants is a chance to give protection 
to the loved ones of the insured after his death, but, after the in- 
sured is dead, no other contract is so complex as this simple one, 
and no other question so ambiguous as these plain ones, and prob- 
_ably the construction of no other instrument has more perplexed 
the courts and lawyers. It is not contended that the insured will- 
fully made a false statement, and, if the company is entitled to 
a forfeiture, it is simply because of a technical warranty that can 
hardly be said to have been material to the risk and in justness 
to a strict enforcement by the courts. It is a hard rule that takes 
away from a man’s family the insurance that he has paid for 
because he innocently made a misstatement in answer to a plain 
question, and it is not only hard, but unjust, to do so because a 
doubtful question could have been answered differently from 
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what it was. As said in Dineen vs. General Accident Ins. Co., 
126 App. Div. 167, 110 N. Y. Supp. 344: “An insurance com- 
pany which is making every statement, whether material or other- 
wise, a warranty, must be held to a very strict rule when it is en- 
deavoring to avoid payment on its insurance contract because of 
answers to inquiries or declarations which it has framed. They 
must be so plain and intelligible that any applicant can readily 
comprehend them. If any ambiguity exists, the construction will 
obtain most favorable to the insured.” The reason assigned most 
generally for this rule is that the questions are framed by the 
insurer, that it is an easy matter to so word them as to directly 
call for specific information and leave no room for doubt, and 
that it is but fair, when the language used is ambiguous to con- 
strue it strictly and strongly against the company. We must 
think that the plaintiff in error knew when it framed the inquiries 
in its application blank and took Mr. Ford’s application that fra- 
ternal, mutual home aid, and accident insurance was often, if not 
generally, treated by the public as not being included strictly with- 
in meaning of the term “insurance,” and especially so when the 
idea is present that the insurance is evidenced by a “policy”; and 
that an inquiry like the one here might be interpreted by an ap- 
plicant as applying to only insurance in regular companies. And 
we further think that, as the company could have avoided all un- 
certainty by making it clear that it desired information as to fra- 
ternal and accident insurance, it should not be allowed a broad 
construction in order to enable it to escape liability. 

The eighth assignment of error is: ‘The court erred in ren- 
dering judgment for plaintiff because the proof is clear and un- 
contradicted that the pistol with which the insured, Owen Ford, 
shot himself could not have been fired by accident, and could have 
been fired only by deceased.” In other words, that the evidence 
conclusively establishes that the insured intentionally shot him- 
self. As the judgment of the trial court is against this conten- 
tion, and, as said by Justice Brown in Grand Fraternity vs. Mel- 
ton, 102 Tex. 399, 117 S. W. 788, “‘must stand unless the evidence 
establishes that the shooting was intentional to that degree of 
conclusiveness which precludes a reasonable doubt to the con- 
trary, that there must be no room for fair and reasonable minds 
to reach different conclusions from the evidence.” This is the 
rule announced by our Supreme Court by which we must be gov- 
erned, and it is our duty not to disturb the judgment of the trial 
court on this point, if there is room for fair and reasonable minds 
to reach a different conclusion from the evidence. The testi- 
mony in the record on this issue is in full as follows :— 

Dr. L. R. De Steigner testified: “I saw Owen Ford soon after 
his death. He was in the street and lying in front of the post- 
office and on the right-hand side of the carriage. He was sitting 
or leaning against the negro who was holding him up with his 
feet down in the ditch between the carriage wheels and his head 
was drooping over against the negro, who was holding him. 
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There was a gunshot wound in the right temple just in the edge 
of the hair and a little above the ear ranging upwards and back- 
wards. The bullet was on the left side of the head, under the 
scalp probably two inches back of the ear. The bullet entered 
about one inch in front of the ear, and ranged upwards and back- 
wards. It was just daybreak when I saw him. I knew Mr. Ford 
before his death. He was a very large man, but I do not know 
that I would call him clumsy physically. He was about as active 
as most men of his size. He was crippled. I found in the car- 
riage at the time a pistol and a walking cane. I did not see a 
lighted cigar in it, but it might have been there. His face was 
towards the carriage, and his feet projecting under it. The negro 
was supporting him, and he was dead at the time. Owen Ford 
would have weighed about 200 pounds or something over that.” 
Tom Jackman testified: “The pistol I have here now (producing 
it) is the same that was found in the hack at the time Mr. Ford 
was killed. It is a 38 caliber, double acting, Iver Johnson safety 
hammer pistol.” 

Rufus Beard, the negro hackdriver, testified: “I knew Mr. 
Ford and saw him at the time he died. I went down to his house 
after him about 6 a. m. ,and we got downtown about 10 minutes 
after 6a.m. I went up to the curbing, as I usually did, for him 
to get out of the carriage, and he got out of the carriage and said 
to me, ‘I had better get my shooter,’ and then turned back to get 
it and I looked at my horses and I heard the gun fire and I looked 
around and saw him sinking to the ground, and I grabbed him 
and he was almost dead then. I called Mr. Gus Cook, and told 
him that Mr. Ford had shot himself. He got out of the carriage 
on the side opposite the sidewalk with his hand on the door, and 
said to me, ‘I had better get my shooter, hadn’t I? and then he 
turned around, and the next I saw of him he was in the act of 
reaching in to get his gun, and I looked at the horses, and about 
that time I heard the gun fire. He was sinking down astride of 
the step, and was getting lower all of the time, and I ran up and 
caught him and set him down. I had been driving Mr. Ford up 
to the postoffice every morning for the last six months. It was 
his custom to get out of the carriage on the side next to the side- 
walk. He always got out on the same side, but this morning he 
got out on the opposite side. 1 saw him when he was getting out, 
and the next time I saw him he was sinking down. I think it was 
about six months that I had been hauling him back and forth to 
and from the postoffice. Mr. Ford had gotten crippled. Before 
he was crippled, he always used to walk, and after that I hauled 
him. He had a trade with Mr. Berkley, the livery man, to haul 
him every morning. A week or two before he died I failed one 
morning to get him there. When I went for him he had gone 
himself, walking. It was pretty dark when this occurred that 
morning. I didn’t notice anything unusual in Mr. Ford’s manner 
that morning, except that he got out on the opposite side when I 
drove up to the postoffice. I had not seen him frequently get out 
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on that side, but had once in a while. The fact that he got out 
on that side did not attract my attention. As he got out of the 
carriage, he did so with his face towards the carriage. There 
was a swinging door and a step to the carriage. Mr. Ford turned 
round. I think he had a stick in the carriage. There was a door 
to it that would swing back and forth. He said that he had bet- 
ter go back and get his shooter, and then turned around, as I sup- 
posed, to get it. I do not know whether or not he was smoking 
that morning. I found his stick partly standing on the ground 
and leaning up against the carriage. It looked about like it had 
been hung on the edge of the carriage door. As he turned around 
the stick would have been just to his right. After he stated that 
he had better get his shooter, he had his head and shoulders in 
the carriage. I had been very careful with Mr. Ford. I was 
much more careful with him than with any other man. Q. Now, 
as I understand you, when he said that he had better get his 
shooter that was nothing unusual? A. No, sir. While he was 
getting his gun, I was watching the horses so that they would 
not start and probably hurt him, and just then I heard the gun 
fire and I looked around and at the same time saw him sinkng 
down to the ground astride of the steps; the steps being between 
his legs. I don’t know whether he got his body out of the car- 
riage or not after he said: ‘I had better get my shooter.’ When 
he said that, I turned around and was looking at the horses. The 
last I saw of him his body was in the carriage. The next thing I 
saw of him he was sinking down astride of the steps and I went 
and helped him up into a leaning position. He didn’t speak or 
say anything, just a little groan. Dr. De Steigner came up in 
about twenty minutes and I was still holding the body. I did not 
look into the carriage until a match was struck, and I found in 
the carriage Mr. Ford’s hat and a cigar stump. That was a big, 
heavy walking stick which Mr. Ford had with a crook at one 
end. I think he left it on the carriage as he bent into the carriage. 
It was about 24 or 25 inches from the seat of the carriage to a 
man’s temple if he was standing in the door. It was about 44 
inches from the bottom of the carriage. 1 thought at the time 
that I saw some powder burns just around the wound.” 

R. L. Torkelson testified as follows: “I designed the safety 
feature of the Iver Johnson safety hammer revolver, also tools 
and fixtures for manufacturing the same. This revolver is called 
‘safety’ because the trigger must be pulled back in order to place 
safety lever in position for firing the revolver. The combined 
safety lever and lifter in the Iver Johnson safety revolver has 
two functions—one to cock the hammer, and the other as a con- 
necting piece between the hammer and firing pin. This lever is 
hinged on the trigger, and, unless the trigger is pulled and held 
back against the rear end of the guard when the hammer falls in 
the act of firing, there can be no connection between the hammer 
and the firing pin, as the hammer in falling will strike the solid 
breech of the frame only, and the safety lever will be down and 
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out of the way. This is what makes accidental discharge abso- 
lutely impossible, and shows that the trigger must be pulled and 
held back in firing position in order to explode the cartridge. 
This safety feature is not found in any other arm. I am fifty 
years old. I have followed the manufacture of firearms for thirty 
years in Worcester, Warring and Fitchburg, Mass., as designer, 
superintendent, and manager. I am connected with the manu- 
facture of the Iver Johnson revolver as designer. The only way 
to fire the Iver Johnson safety hammer revolver is to pull back 
the trigger as far as it will go, and hold it there while the ham- 
mer falls, otherwise the safety lever cannot remain in firing posi- 
tion. The Iver Johnson safety hammer revolver never did dis- 
charge accidentally. No other firearms but the Iver Johnson 
safety hammer revolver has an absolute safety feature, but other 
guns are liable to discharge accidentally.” 

R. E. McKie testified: “I have had considerable experience 
with firearms, as I have owned a great many different kinds and 
have experimented considerable therewith. The pistol shown 
me, the one with which Owen Ford killed himself, is an Iver 
Johnson safety hammer revolver. It is so called on account of 
the safety feature. The other pistol shown me now is the same 
kind of revolver. By removing the piece on the side of this re- 
volver you can see the mechanism. By examining this, you will 
see that there is no connection between the firing pin and the 
hammer, as the hammer rests solidly against the frame of the 
gun, and the way the cartridge is exploded is that the action of 
the trigger raises the safety bar up so that it makes a connection 
between the hammer and the firing pin, and the only way to fire the 
gun is to pull the trigger. Yes; I am something of a crank on 
firearms. I made some experiments with the pistol with which 
Mr. Ford was killed in the interest of the United States Casualty 
Company; I being in the employ of that company. The trigger 
of this gun would have to be pulled before it could be fired. The 
only advantage that it has over other guns is that the trigger must 
be pulled before it can be discharged. The hammer would have 
to be struck. I do not think that this gun would be likely to fire 
just the same as most any other gun if it would strike against 
anything. The firing pin of most any revolver will fire if it is 
struck against anything in the proper manner, but this one will 
not fire in that manner. I do not know whether this gun would 
be likely to fire just the same as most other revolvers if it should 
receive a jolt or jar. I never made any demonstrations in that 
way but I don’t think it would. No, sir; I do not know whether 
or not this gun would fire by receiving a jolt. No; it would not 
fire by a jolt because this pin here has to be raised by the action 
of the trigger, and the only way to explode it is to pull the trigger. 
I knew Mr. Ford. He was a cripple for several years. Yes, sir; 
I regarded him as a large, clumsy man.’ Counsel for defendant 
produced some empty cartridges and witness took the empty car- 
tridges and made some experiments with the gun in open court in 
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the presence of the court, but could not explode the cap except 
by pulling the trigger. “I saw the gun with which Mr. Ford was 
killed just after he died. Afterwards I procured it from the 
sheriff, Mr. Jackman, and examined it. When I first saw it, it 
worked better than it does now; that is, it would not take so 
much pressure to pull the trigger as it does now. Some time 
after Mr. Ford’s death, I secured the pistol and tested it as to the 
trigger pull. I found it to be hard. I took a pair of scales that 
would pull 25 pounds, and I found that it would take a little 
more than they would weigh to pull the trigger and place the 
hammer in position to shoot. The experiment pistol pulls off at 
about 14 pounds and the Ford pistol takes about 25 pounds or 
more. ‘The difference is that the experiment pistol is oiled up 
and cleaned and the Ford pistol is not. The Ford pistol is rustier 
than it was when I made my first experiment. I think it would 
then pull off at about 15 to 16 pounds with the cylinder closed. 
A pistol pulls off at a lighter pull at some places than it does at 
others. The difference in the two guns is that one had been oiled 
up an kept clean and the other has not. The Ford pistol is rustier 
now than it was when I made the first experiment. My statement 
is that at times the pull on it was from 14 to 15 pounds. That 
was with the gun open, and, of course, with the cylinder in there 
would be added the weight of the cylinder. I think a man could 
pull 25 pounds with one finger.” 

J. G. Borden testified: “I solicited Mr. Ford to take the in- 
surance in question. I have had several years’ experience as an 
insurance man. I had been trying some little time to get Mr. 
Ford to take the insurance evidenced by the policy sued on bhe- 
fore he finally took it. I solicited Mr. Ford very strongly to take 
the policy. At the time we wrote the policy or application I do 
not know that he read over the questions. Mr. Ford was a law- 
yer. My recollection is that the application was taken in the back 
of the postoffice. Mr. Ford was a very strong believer in*insur- 
ance, and said that, if he was able, he would take more insurance 
than he had. This is not a recent view with him, as I had 
known about that and it was his belief all the time. He was a 
very strong believer in insurance. i base this statement on what 
he had said to me.” 

Louis Hutchison testified as follows: “I had been accustomed 
to see Mr. Ford go down every morning. At the time it was 
rather dark. I went to where he was and looked inside the car- 
riage. There was in the carriage the pistol, a cigar stump, his 
hat, and cane. The cane was on the outside. The pistol was in 
the bottom of the carriage next to the back seat. Mr. Ford 
usually smoked and usually came down in a carriage.” 

Ney Oldham testified: “I knew Mr. Ford at the time of his 
death. He was postmaster at San Marcos, and I worked for 
him. I knew of his carrying a pistol. I knew from what he said 
as to why he carried it. He had had some trouble with one of 
his clerks named Marvin Williams. It was only a short time 
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before he was killed that he had the trouble. The cause of the 
trouble was that this clerk was incompetent and Mr. Ford asked 
him to resign, and that made him mad, and he told Mr. Ford that, 
if he was not crippled, he would give him a whipping, and Mr. 
Ford told him he need not stand back on that account. He came 
back three, mornings and tried to raise a row with him, and told 
me what he was going to do to Mr. Ford and all about that he 
was going to report him. I myself made him leave one morning. 
At the time of the first trouble when Williams told Mr. Ford that 
he was going to whip him, there was only Mr. Ford, myself, and 
Mr. Ford’s daughter, Miss-Tony. At the time Mr. Ford was 
killed ke had been carrying his pistol about ten days or two weeks. 
He told me why he was carrying it. He said that he was carry- 
ing the gun to protect his daughter; that for himself he did not 
care, but that he was going to carry it to protect her. Mr. Ford 
would catch hold of a gun just like it was a package in the mid- 
dle, or anywhere he would happen to take hold of it. He had been 
carrying the pistol home with him, and had usually been riding 
home. He was very badly crippled. He was subject to falling, 
and had fallen twice that same week. That occurred in the post- 
office. He never did fall all the way down. He would start to 
fall, and Miss Tony would catch him. As he would go to turn 
around, that crippled leg would give away with him, causing him 
to fall. At the time of his death [ was on the way from home, 
and when I got there he was dead. The pistol with which Mr. 
Ford was killed belonged to John Davis. 1 don’t know whether 
John Davis put it in the back drawer and covered it with old 
papers. I know he gave it to Mr. Ford once to carry awhile. Mr. 
Ford was accustomed to going to the back drawer and getting the 
pistol.” 

Mrs. Mary C. Ford testified as follows: “I am the plaintiff in 
this case, and live here in San Marcos. At the time of the death 
of my- husband we had been married 26 years. We had five chil- 
dren. The oldest is 24 years old and the youngest 6 years old. 
My husband, Owen Ford, usually left for the postoffice about 6 
o’clock in the morning, or whenever the carriage came for him. 
He would generally get up and have a cup of coffee. On the 
morning of his death he got up, we had coffee, and then we had 
our little family prayers, which we had every morning. He asked 
me if the train had come, and I told him that I did not think so, 
and then I heard it and told him that it was there, and then the 
carriage drove up and he went out and left. There was nothing 
unusual in his manner that morning. He was the same as he 
always was. He seemd contented and perfectly happy. My hus- 
band had not been accustomed to keep firearms about the place. 
He had a gun there, but it was a double-barrel shotgun which he 
had had for years. I do not know as to whether he was accus- 
tomed to carrying and the use of firearms. He was not a man 
who hunted. I never heard of his firing a gun. He was a hus- 
band who was attached to his family.” 
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Can it be said that no other inference can be drawn from the 
evidence than that the insured fired the pistol with suicidal intent, 
or that it precludes a reasonable doubt to the contrary? We 
think not. It is true that the evidence might be said to be conclu- 
sive that the pistol could only be fired by pulling the trigger; but 
this in our opinion is not sufficient to completely overcome either 
the presumption against self-destruction or the presumption of 
accident. It is well settled that, in the absence of satisfactory 
evidence as to the death being accidental or suicidal, the presump- 
tion is in favor of death by accident. Mutual Life Ins. Co. vs. 
Whiswell, 56 Kan. 765, 44 Pac. 996, 35 L. R. A. 258; Travelers’ 
Ins. Co. vs. McConkey, 127 U. S. 661, 6 Sup. Ct. 1360, 32 L. Ed. 
308; Travelers’ Ins. Co. vs. Melick, 65 Fed. 178, 12 C. C. A. 544, 
27 L. R. A. 629; Couadeau vs. American Accident Co., 95 Ky. 
280, 25 S. W. 6; Standard Life & Accident Ins. Co. vs. Thornton, 
100 Fed. 582, 40 C. C. A. 564, 49 L. R. A. 116; Home Benefit 
Ass’n vs. Sargent, 142 U. S. 691, 12 Sup. Ct. 332, 35 L. Ed. 1160; 
Cox vs. Royal Life of Joseph, 42 Or. 365, 71 Pa. 73, 600 L. R. A. 
620, 95 Am. St. Rep, 752; Accident Ins. Co. vs. Bennett, 90 
Tenn. 256, 16 S. W. 723, 25 Am. St. Rep. 685; Leman vs. Man- 
hattan Life Ins. Co., 46 La. Ann. 1189, 15 South. 388, 24 L. R. A. 
589, 49 Am. St. Rep. 348; Boynton vs. Equitable Life Assur. 
Society, 105 La. 202, 29 South. 490, 52 L. R. A. 687. A reason is 
shown for the deceased having the pistol, but not the slightest 
motive for suicide. The pistol could have been fired ¢ither in- 
tentionally or unintentionally by pulling the trigger. Under the 
evidence, it is as reasonable to suppose that the trigger was un- 
intentionally pulled, as it was intentionally pulled. The fact that 
the pistol could only be fired by pulling the trigger does not show 
beyond a reasonable doubt that the insured intentionally fired it. 
To grant that the pistol could have been intentionally fired by pull- 
ing the trigger is but to admit that it could be accidentally fired 
in the same way. Every human action is subject to accident, and, 
as said in Boynton vs. Equitable Life Assur. Society, 105 La. 202, 
29 South. 490, 52 L. R. A. 687, “the freaks of a gun when not 
carefully handled are something wonderful.” Fate wings with 
every human design the afflictive scythe of accident and often 
lays waste by unexplainable stroke the field of the most careful 
sower. 

We are of the opinion that the trial court erred in giving plain- 
tiff below judgment for 12 per cent damages and attorney’s fee. 
The penalty by way of damages and attorney’s fees given by 
article 3071, Rev. St. 1895, for failure of an insurance company 
to say within the time specified in the policy, when demand for 
payment has been made upon it, is strictly statutory, and, in order 
for a party to be entitled to this statutory penalty, he must allege 
and prove facts that bring him strictly within the provisions of 
the statute. The only proof of demand for payment by plaintiff 
in this case is that she made up and forwarded defendant proofs 
of death on the forms furnished her by it, that defendant within 

VoL. XXXIX.—99. - 
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a short time after it received the proofs of death notified plain- 
tiff that it would not pay the policy, and that she filed suit on the 
policy against defendant. The word “demand” in its verbal form 
is the calling for a thing due or claimed to be due, a request made 
upon another to do a particular act under a claim of right on the 
part of the person requesting, and while formal words are not 
necessary to constitute a demand and any words which are under- 
stood by both parties to be a demand is sufficient, as a general rule, 
and filing of suit may operate in many instances as a demand, 
still we are of the opinion that the statute calls for an actual de- 
mand after the policy is due, and that the mere filing of a suit is 
not such a demand as is contemplated by statutes. The evidence 
in this case fails to show that a demand for payment was made 
within the meaning of the statute and the judgment for $240 dam- 
ages and $500 attorney’s fees is here set aside and rendered for 
the plaintiff in error. Northwestern Life Assur. Co. vs. Sturdi- 
vant, 24 Tex. Civ. App. 331, 59 S. W. 61; Iowa Life Ins. 
Co. vs. Lewis, 187 U. S. 335, 23 Sup. Ct. 126, 47 L. Ed. 204; Se- 
curity, Trust & Life Ins. Co. vs. Hallum, 32 Tex. Civ. App. 
134, 73 S. W. 554. 

We find no other error, and the judgment for the policy for 
$2,000, with 6 per cent interest from January 31, 1907, is affirmed. 


. Note by the Editor of the Insurance Law Journal. 


The question whether a certificate in a benevolent society constitutes 
other insurance within the meaning of the application has been repeatedly 
before the courts, as is shown in the cases here cited. The true test by 
which it is to be determined has seldom been better expressed than in 
the present case. Where the applicant has no reason to conclude that 
such societies were not intended to be included, his failure to mention 
them will he fatal, but otherwise where he could with reason so conclude. 
In other words, if the question could reasonably admit of two construc- 
tions the applicant is entitled to the benefit of the one most favorable to 
himself. The question is one which has repeatedly arisen in connection 
with statutes for the regulation of insurance, but here it is the intention of 
the Legislature which must be sought. There is no presumption for or 
against the company affected. Benefit societies really have a two-fold 
aspect. On the one hand, by virtue of their origin and assumed charitable 
purposes, as well as their peculiar organization, they are of the nature of 
social clubs formed for purposes of mutual aid and charity. In this as- 
pect insurance enters merely as incidental to their operations. On the 
other hand, especially in America, they partake of the character of busi- 
ness organizations whose main object is to furnish a peculiar form of 
insurance or, rather, substitute for ordinary insurance. The latter implies 
a fixed and definite business contract between the parties for a specific 
moneyed protection in consideration of a definite premium; while the 
undertaking of the other is of a benevolent character, bringing in the per- 
sonal relations of the members and their ability or willingness to render 
the promised aid. The one, if unable to mect the claim from its resources, 
becomes legally insolvent, but not so the other, whose recourse is assess- 
ment of the members. 

An applicant will naturally give a different interpretation to the ques- 
tion according as those features of the benevolent order which distinguish 
it from the ordinary company or those which ally it may be dominant in 
his mind. 





Hayes vs. New York Life Ins. Co. 


SUPREME COURT OF NEW YORK. 


SPECIAL TERM, New Yorx County. 


HAYES 
US. 


NEW YORK LIFE INS. CO* 


LIFE—SUIT—PREMIUM—PAYMENT—PROMISSORY NOTE. 


In an action of life insurance policy which had been forfeited for failure 
to pay a note given for a premium, it could not be contended that the 
note constituted payment, for, a most, it was merely prima facie pay- 
ment, which was rebuted by the fact that insured had applied for rein- 
statement of the policy on the failure to pay the note, and had accepted 
the money which he had deposited on his application for reinstate- 
ment, and which had been returned to him on the failure of such 
application, thereby showing the intention of the parties, which is the 
test to be applied in such cases. 


[For other cases, see Insurance Cent. Dig. § 398; Dec. Dig. § 186.] 


LIFE—POLICY—CONSTRUCTION. 


Where in the construction of an insurance policy, the language is not plain, 
the court will prefer a construction sustaining the policy rather than 
one that would work a forfeiture. 


[For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146.] 


LIFE—PREMIUM—FAILURE TO PAY—EXTENDED INSURANCE. 


Where a note which was given for a premium on a life insurance policy 
stipulated that all claims to further insurance and all benefits what- 
ever, except as otherwise provided in the policy, should be forfeited 
on failure to pay the note, yet on such failure the insured could have 
the extended insurance provided for in the policy in case of default 
in the payment of the premium. 


[For other cases, see Insurance, Cent. Dig. §§ 935, 938; Dec. Dig. § 367.] 


re eee TO PAY PREMIUM—EXTENDED INSURANCE 
—WA 

Where an an failed to pay his premium on his life policy, and applied 
for a reinstatement as provided in the policy, such application, if re- 
fused, was not a waiver of his claim for extended insurance, as 
allowed by the policy on such failure of payment. 

[For other cases, see Insurance, Cent. Dig. §§ 935, 938; Dec. Dig. § 367.] 


LIFE—FAILURE TO PAY PREMIUM—SURRENDER OF POLICY. 


Where a life insurance policy provided that the insurance would, on re- 
payment of any indebtedness, be extended on default in the payment 
of a premium, but that, in case there was a loan, the premium must 
be paid within one month after due, else the policy might be canceled 
for its cash surrender value, failure to pay the premium, when there 
was a loan which insured did not pay, warranted cancellation of the 
policy as stipulated. 

[For other cases, see Insurance, Cent. Dig. §§ 935, 938; Dec. Dig. § 367.] 


* Decision rendered, June 20,1910. 124 N. Y. Supp. 792. 
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Action by Lillian B. Hayes against the New York Life Insur- 
ance Company. Judgment for defendant. 


(GUGGENHEIMER, UNTERMEYER & MarSHALL (Louis Marshall 
and Abraham Benedict, of Counsel), for Plaintiff. 

James H. McInrosu, for Defendant. 

LEHMAN, J. 

The plaintiff herein was the assignee of a policy of insurance 
upon the life of her husband, Ephraim B. Hayes. The policy 
was dated April 16, 1898, and the premiums were regularly paid 
upon the policy from that date until the 16th day of April, 1903. 
On that date a quarterly premium of $70.95 was due and the 
insured paid the sum of $16.95 in cash and gave the defendant a 
note made by himself and the plaintiff jointly which reads as fol- 
lows :— 

“Pol. 858,512. April 16, 1903. 

“Without grace, two months after date I promise to pay to the 
order of the New York Life Insurance Company fifty-four dol- 
lars at Central National Bank, New York City. Value received, 
with interest at the rate of 5 per cent per annum. 

“This note is given in part payment of the premium due April 
16, 1903, on the above policy, with the understanding that all 
claims to further insurance, and al! benefits whatever, which full 
payment in cash of said premium would have secured, shall be- 
come immediately void and be forfeited to the New York Life 
Insurance Company, if this note is not paid at maturity, except 
as otherwise provided in the policy itself.” 

This note was not paid on the 16th day of June, 1903, the day 
that it became due, probably because the insured was in ill health 
and the weather was inclement. On the next day, however, the 
insured offered to pay the premium, but payment was refused on 
the ground that the policy had lapsed for nonpayment of the 
note on the day of its maturity. The policy contained a provi- 
sion that it could not be forfeited after three full years, which 
had already elapsed, and by its terms the company was bound 
either to indorse upon the policy the amount of paid-up insur- 
ance specified in the contract less the value of any indebtedness 
on the policy, or after repayment of any indebtedness to extend 
the policy without request during a term also specified in the 
contract. 

The policy also contained a provision that the policy should be 
reinstated on written application therefor within six months 
after nonpayment of any premium subject to evidence of good 
health satisfactory to the company and payment of premiums to 
date of reinstatement with interest at the rate of 5 per cent per 
annum. Relying upon this provision, the insured upon the same 
day signed an application for reinstatement, and paid the sum 
of $20.45 in cash, and gave a further note for $34, payable on 
July 6, 1£03, in the same form as the note for $54, made on 
April 16, 1°03; the cash payment and the note amounting to- 
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gether to the sum due on the note of April 16th, with intere:t. 
He was examined by the company’s examiner on the same day 
and found not qualitied for reinstatement. He then said that lie 
would call again for examination on July 15th. He did not call 
again at that date nor at any time thereafter, apparently because 
his health had become so bad that he was obliged to leave the 
city and to seek a drier climate. On August 26, 1903, the com- 
pany sent him an order for $20.45, being the amount deposited 
upon the application for a reinstatement of the policy and also 
returned the note for $34 made at the same time. The insured 
cashed the order and retained the note without protest. The 
policy was at this tme in the possession of the company as secur- 
ity for a loan of $460. The loan agreement contained a clause :— 

“That the repayment of said loan, with accrued interest, shall, 
without further action, cancel and annul this agreement, and that 
thereupon the company will return said policy, duly released, to 
said party of the second part. * * * That in the event of de- 
fault in payment of said interest, or of any premium on said 
policy, for one month after they shall respectively become due, 
said party of the first part (the company), which is hereby irre- 
vocably appointed attorney for that purpose, is hereby author- 
ized at its option to cancel said policy and its accumulations, for 
the customary cash surrender value then allowed by said party 
of the first part for the surrender of policies of this class, said 
party of the first part in that case being liable to said party of 
the second part for the return of the balance only of said cash 
surrender value, after deducting said loan and accrued interest.” 

On September 26, 1903, the company notified the insured that, 
since he had made default in the payment of the premium due 
on said policy, it had canceled the said policy in accordance with 
the loan agreement for the customary cash surrender value, and 
that the cash surrender value was $635, the amount of the loan of 
$400, leaving a balance of $175, and, in addition, a balance of 
interest paid in advance of $19.15, and it inclosed a check for 
the sum of $194.15. The insured apparently deposited this check 
but never cashed it. The insured died on July 14, 1904. Dur- 
ing the intervening months, he apparently in no way expressed 
any dissatisfaction with the acts of the company. On August 
16, 1904, however, the attorneys for the plaintiff herein offered 
to return the check to the company. 

Upon these facts the plaintiff seeks to have the policy rein- 
stated and enforced as a valid and subsisting contract of insur- 
ance and to recover the sum of $5,000 due by its terms upon the 
death of the insured. Her complaint sets forth two causes of 
action. The first cause of action is based upon the theory that 
the defendant never exacted punctual payment of premiums from 
the insured, and that, in reliance upon the custom and practice 
of the company, the insured had deferred making prompt pay- 
ment on account of illness, but had thereafter paid it by cash 
and note. I do not think that much attention need be given to this 
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cause of action. Upon the trial the plaintiff produced no evidence 
showing any custom or practice of allowing the insured to defer 
payinent except by giving a premium note, and no custom or 
practice of allowing payment of the premium note to be deferred 
was shown. The second cause of action is based on the theory 
that the insured by the payment of premiums for five years had 
gained the absolute right of having the policy extended beyond 
the date of his death, and that, notwithstanding the terms of the 
premium note and of the loan agreement, the company had no 
right to cancel the policy for nonpayment of the premium due 
on April 16, 1903. The plaintiff also urges, though she did not 
so plead, that the premium due on April 16th was in fact paid 
by the note of that date, since that note was a joint note of both 
the insured and the beneficiary. Aside from the fact that no 
motion was made to conform the pleadings to the proof, I find 
no merit in the argument. At most, such a note, even though 
regarded as the note of a third party, would be prima facie a 
payment; but this prima facie case may be rebutted by the sur- 
rounding circumstances. The test of whether or not the note 
constituted a payment is the intention of the parties. In this 
case we have the fact that the insured recognized that he had 
not paid his premium by applying for reinstatement; further- 
more, he accepted the return of the money and the note which 
he had given as an adjustment of this note, and especially we 
have the fact that the plaintiff has expressly based her com- 
plaint upon the theory that no premium was paid. Certainly the 
court should not disturb the interpretation which the parties 
themselves have put upon their acts, and I find that the note 
given on April 16, 1903, constituted no payment of the premium. 
The question then remaining is whether under a fair interpre- 
tation of the policy, the premium note, and the loan agreement, 
read together, the company had a right to cancel the policy upon 
this default. It is a canon of construction of contracts of insur- 
ance that “in cases where the meaning is not entirely plain, and 
where it is capable of two constructions, one involving a for- 
feiture and the other being fair and reasonable and supporting 
the obligation of the policy against the insurer, that construction 
is preferred by the courts which does not involve the forfeiture” ; 
but, if the language is plain and susceptible of but one meaning, 
that meaning even in case of contracts involving life insurance 
must control, though a forfeiture shall be the result. Holly vs. 
Metroy olitan Life Ins. Co., 105 N. Y. 437, 442, 11 N. E. 507. 
Applying this rule of construction to the present facts, I find 
that the company had a right to cancel the policy under its 
loan agreement. The policy was by its terms not subject to 
forfeiture, but nevertheless, the payment of the premium was 
a part of the contract and the obligation of the company con- 
tinued thereafter only in accordance with the nonforfeiture pro- 
vision. I cannot agree with the contention of the defendant that 
the benefit of these provisions was forfeited by failure to pay 
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the premium note. While this note constituted a valid contract 
and all its terms must be enforced, it seems to me that it would 
be a forced construction to hold that it provides for the forfeiture 
of any right previously secured by the insured. It expressly 
provides that :— 

“All claims to further insurance, and all benefits whatever, 
which full payment in cash of said premium would have secured, 
shall become immediately void and to be forfeited, * * * ex- 
cept as otherwise provided in the policy itself.” 

The policy itself provided for an extension if the premium was 
not paid. The right to this extension was absolute. No further 
rights could be gained by giving the note, but none were lost 
thereby. In this respect this case is entirely different from the 
case of Holly vs. Metropolitan Life Ins. Co., supra. In that case 
by its terms the contract was expressly made subject to for- 
feiture for nonpayment of premium, but provided that upon sur- 
rencer of the policy within thirty days the company would issue 
a paid-up policy. The insured then gave a premium note of 
somewhat similar form to the one under consideration, and failed 
to pay it at its maturity. By that time the thirty days had 
elipsed and the court held that no new rights were gained by 
giving the note. In this case there was no limit placed upon 
the giving of the extended insurance; in fact, under proper cir- 
cun:stances, the insurance was extended automatically. I there- 
fore find that on June 17, 1903, the insured had the same rights 
to extended insurance as if he had never given the premium note. 
I also find that he waived no rights by applying for a reinstate- 
ment, since that act was in no wise inconsistent with his claim 
for extended insurance, if the reinstatement were refused. I 
find, however, that the nonforfeiture provisions are expressly 
based upon the payment of any indebtedness due to the company. 
The second clause upon which the plaintiff now relies states that 
the policy will, “after the payment of any indebtedness,” be ex- 
tended. By the third clause such extended insurance was to be 
“without loans.” It seems to me that the parties by their con- 
tract agreed that the policy was satisfactory security for loans as 
long as it was continued in its original form; that, so soon as 
by nonpayment of premium the original contract was termi- 
nated, it no longer represented a satisfactory security; and that, 
to secure the extended insurance, the insured was bound to pay 
the debt which he owed the company, and that, if that debt was 
not promptly paid, the company had a right to cancel the policy 
for its surrender value. It did cancel the policy in this case, 
and sent the insured a check for the amount of the surrender 
value in excess of the amount due to it. I find nothing inequi- 
table in such a surrender. On the contrary, it was exactly what 
the parties had agreed that the company could do under these 
circumstances. The insured could have paid his loan from the 
company, and then demanded an extended insurance. He not 
only did not offer to pay the loan, but he in no way repudiated 
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the act of the company. If he could remain silent and obtain 
the benefit of the extended insurance, then he was in a position 
to obtain that insurance with the loan, although the contract ex- 
pressly provided that it should be without loans. 


Judgment for the defendant dismissing the complaint on the 
merits. 


Note by the Editor of the Insurance Law Journal. 


In the case of Ins. Co. vs. Hardie, 37 Kan. 673, it was held that a 
mere stipulation in the note itself that its nonpayment at maturity would 
avoid the policy is of no effect in the absence of a provision for such 
forfeiture in the policy itself. It would seem, however, that the correct 
view is that taken by the court in Kerns vs. Ins. Co., 86 Pa., 171, where it 
was held that if the note stipulates for the forfeiture of the policy, if 
not paid at maturity, it operates as a modification of the original contract 
and is enforceable according to its terms. There is nothing in the nature 
of the original contract which prevents such subsequent modification by 
the parties, and in the present case the note was signed both by the insured 
and the beneficiary. 

That the effect of a note as to payment of premium must be deter- 
mined by the intention of the parties, and that a mere recitation of pay- 
ment in the instrument is not conclusive, see Pitt vs. Ins. Co., 100 Mass. 
500; Robert vs. Ins. Co., 2 Disney 106. But such forfeitures must be 
strictly construed and the intention must be clear. McAllister vs. Ins. 
Co., 101 Mass. 558; N. E. Mut. L. Ins. Co. vs. Hasbrook, 32 Ind. 447. In 
the present case the intention of the parties to forfeit ‘rights previously 
secured absolutely by the contract is by no means clear in the note. On 
the contrary, when construed in connection with the policy provision re- 
garding nonforfeiture, the latter was a right granted upon failure to pay 
the premium, the very thing that happened upon nonpayment of the note, 
the giving of which in no way moditied the condition upon which the 
nonforfeiture clause was assumed to take effect. 


SUPREME COURT OF NEW YORK. 


SPECIAL TERM, NEw YorK Country. 


NEW YORK LIFE INS. CO. 
VS. 
MANNING kt AL.* 


LIFE POLICIES—CONTESTABILITY. 

A life policy made incontestable by its terms cannot be avoided for fraud 
or misrepresentation. 

[For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.] 


LIFE POLICIES—DELIVERY AND PAYMENT OF PREMIUM— 
EVIDENCE—SUFFICIENCY. 


A $5,000 life policy was left at insured’s office for several weeks, but when 
the agent called to collect the first premium, which he claimed to have 


*% Decisjon rendered, June 20.1910. 124 7. Y. Supp. 775. 
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paid, insured declined to take the policy, saying he would take one for 
$2,500, but, when it was presented, he declined it. Insured while 
very ill executed an assignment of the $5,000 policy to the agent at 
the latter’s request to secure him for the premium paid. The agent 
returned the $2,500 policy, and received one for $5,000, which he 
assigned, and on which he paid premiums. Held, that there was no 
delivery of the $5,000 policy to insured nor payment of premium by 
him, defeating recovery. 


[For other cases, see Insurance, Cent. Dig. §§ 219-245; Dec. Dig. §§ 136, 
137.] 


LIFE POLICIES—PREMIUMS—PAYMENT. 


Payment of a life insurance premium by insurer’s agent without insured’s 
request or promise of payment does not bind insurer as to insured nor 
as to the agent claiming as assignee of the policy. 


[For other cases, see Insurance, Cent. Dig. §§ 231-245; Dec. Dig. § 137.] 


Action by the New York Life Insurance Company against EI- 
vira Manning, administratrix, and others. Judgment directed. 


James H. MclInrosu, for Plaintiff. 
Witu1amM McArtuour, for Defendant Manning. 
Brcc, Becc & Brcc, for Defendants Moore and McGowan. 


LEHMAN, J. 

The plaintiff herein seeks to have a policy of insurance, which 
pretends to insure the life of Charles Nicchia, declared null and 
void. The various defendants, except the Crown Bank of 
Canada, which has not appeared herein, all claim to be the owners 
of the policy and counterclaim for the face of the policy which 
each claims became due to him or her upon the death of Charles 
Nicchia. The policy is expressly declared to be “incontestable,” and 
the plaintiff concededly cannot avoid its obligation on the ground 
of fraud or misrepresentaton. It can obtain the relief demanded 
herein only if it can show that the policy had no inception. Part 
of the evidence consists of alleged admission by one William 
McGowan Moore, a former agent of the plaintiff, who obtained 
from Nicchia the application for insurance, paid to the company 
the first premium, less his commissions of 60 per cent upon such 
premium, and thereafter received from Nicchia a paper which 
purported to be an absolute assignment of the policy of insur- 
ance. 

The first serious difficulty in the case is presented by the ques- 
tion of the effect of these admissions by Moore on the other 
defendants. Clearly no statements made by Moore can bind the 
representatives of the deceased Charles Nicchia, who did not 
claim through Moore. As to subsequent assignees the question 
is more serious, and at the trial I reserved decision upon the 
question whether any statements made by Moore could bind 
them. It appears that at the time these admissions were made by 
Moore the policy had been assigned by him to the Crown Bank 
of Canada, and thereafter the defendant McGowan received an 
assignment from both the Crown Bank of Canada and from 
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Moore. In so far as McGowan is the assignee from Moore, these 
admissions are evidence against him, because they were made 
prior to such assignment. However, McGowan asserts that his 
title comes from the Crown Bank, and that the assignment by 
Moore was a mere superfluity. I believe and find that McGowan 
took the assignment from the Crown Bank in a sense as agent 
for Moore, but that he paid value to the bank for this assign- 
ment. Conceding that he obtained from the bank all its title for 
his own benefit, and that no such statement made by Moore can 
affect such title, yet these statements must affect any title he 
thereafter received from Moore. I have therefore adhered to 
the ruling that I made at the trial, and have regarded the admis- 
sions of Moore as binding upon the defendant McGowan only 
in so far as he claimed title through Moore. The assignment to 
the Crown Bank was made prior to these admissions, and, in so 
far as the Crown Bank had title to this policy, it transferred its 
title to McGowan, and no admissions made by Moore could af- 
fect McGowan as assignee of the Crown Bank. It appears un- 
disputed that Charles Nicchia applied on August 26, 1905, to the 
plaintiff through Moore, its agent, for a policy of life insurance 
for $5,000 payable to his estate. The application contained a 
clause :— 

“That the insurance hereby applied for shall not take effect 
unless the premium is paid and the policy delivered during my 
lifetime, and that unless otherwise agreed in writing the policy 
shall then relate back to and take effect as of the date of this 
applicaton.” 

The claim of the plaintiff is that there was no valid contract 
of insurance in force until the policy was delivered to Nicchia 
and the premium paid, and that the delivery contemplated by 
this clause was not a mere manual delivery, but a delivery ac- 
companied by acceptance with the intent to constitute a binding 
contract, and the payment of the premium was to be a payment 
’ made either by the insured or by some other person in his behalf. 
Nicchia is now dead, but before his death he made a deposition 
as to the circumstances surrounding the transaction. ‘This de- 
position was introduced in evidence, and upon this deposition the 
entire case of the plaintiff rests. It appears that the plaintiff in 
response to Nicchia’s application wrote out a policy on September 
8, 1905, bearing No. 3,740,507, and sent it to their Toronto 
branch. This policy was received by Moore and taken to 
Nicchia’s office, and left there for several weeks. No premium 
was paid at that time, and Moore made no demand nor did 
Nicchia promise to pay the premium. Several weeks thereafter 
Moore came for a check and told Nicchia that he had paid the 
premium. At that time Nicchia told Moore that it was not neces- 
sary, he could have given his own check, and that he no longer 
desired to take a $5,000 policy, but would be willing to take one 
for $2,500. At that time he did not desire the $5,000 policy be- 
cause he was going to take the policy with another company 
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which he thought offered greater inducements. Moore then 
took the $5,000 policy, and returned it to the plaintiff, who sent 
two $2,500 policies on January 31, 1906, in its place. Moore took 
one of the policies to Nicchia, who examined it, but declined to 
accept it as he thought it called for the same premium as the 
original $5,000 policy, and, if he was going to pay the full pre- 
mium, he desired full insurance. Thereafter Nicchia became 
very ill, and during his illness, and while he was at the hospital, 
Moore called on him, and asked him to sign a paper in order to 
protect him for the premium he had paid. Nicchia then signed 
a paper for this purpose. This paper is in form an absolute as- 
signment of the policy to Moore. Thereafter Moore returned 
to the plaintiff the two policies for $2,500, and received in re- 
turn a policy for $5,000 to be delivered to Nicchia. This policy 
he retained until he assigned it to the Crown Bank of Canada. 
Nicchia never saw this policy, and the two next annual premiums 
were paid by Moore or by his assignee. 

In November and December, 1908, Moore tried to obtain 
money from Nicchia. who was then dying from tuberculosis, for 
the return of the policy, and only then did Nicchia offer to pay 
any premiums or assert any claims to the insurance. Moore also 
tried to obtain money from the plaintiff for the surrender of 
the policy, and admitted to plaintiff’s attorney that the premium 
was never paid by Nicchia, and that Nicchia had never prom- 
ised to pay the premium or to accept the policy. This admission 
is, of course, not binding upon Nicchia, but is referred to here 
because it represented the first information to the plaintiff of 
the circumstances, and plaintiff immediately thereafter began this 
suit. 

In considering the testimony, I have given full faith to every- 
thing testified to by the witnesses in behalf of Nicchia’s personal 
representatives. Their attitude appeared to me frank and fair, 
but, though perhaps they showed that Moore was attempting to 
obtain an unfair advantage of the intestate, the testimony is hardly 
material upon the main issue, whether or not this policy of insur- 
ance had a valid inception. I am unable from the testimony to 
reach any conclusion other than that there was no delivery to 
Nicchia and no payment of the premium in his behalf. A deliv- 
ery of a contract in law involves an acceptance with intent to 
assume both its benefits and its burdens. At no time did Nicchia 
receive the policy with such intent. He never paid the premium 
and never agreed to pay it. He apparently even in January did 
not believe that he had bound himself to take a $5,000 policy, 
and, though he says that he did not pay the premium in May 
only because he was unable to sign checks, it appears that he was 
able to sign the assignment with a firm hand, and I do not see 
- a signature on an assignment involves less effort than on a 
check. 

Nor could the payment of the premium by Moore make the 
insurance binding on the plaintiff. Moore made the payment of 
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his own accord without request from Nicchia or promise of re- 
payment by him. He was the plaintiff's agent at the time and 
made a payment of only 40 per cent, retaining the 60 
per cent commission to which he was entitled on the first 
annual premium. A payment by an agent under such 
circumstances is certainly not the payment of the pre- 
mium contemplated by the contract. The company does 
not insure for the first year for a 40 per cent pre- 
mium. It insures for a full premium and pays its agent 60 per 
cent commission, expecting to be repaid for this commission by 
the probable subsequent annual payments. It receives full con- 
sideration for its commission only when the agent obtains for it 
an actual bona fide client who accepts the insurance and who may 
be expected to pay future premiums. Moore was not acting in 
accordance with his instructions, nor in accordance with the duty 
he owed to the plaintiff, and the payment of a premium by him 
cannot inure to his own benefit nor to the benefit of the insured, 
who did not direct or ratify that payment. It appear to me that 
this payment by Moore was made in the hope and expectation 
that he could thereafter persuade Nicchia to accept the policy 
and ratify his prior payment, thus entitling him to receive his 
commission. He knew that such payment was to be made within 
sixty days from the date of the application, and, if not made 
within that time, or the time extended, he was, under the by-laws 
of the insurance company, precluded from delivering the policy. 
Inasmuch as he paid only 40 per cent, he could not lose much, if 
anything, if the policy was thereafter canceled. Even if Nicchia 
accepted a policy for half the amount, he would profit. Before 
the policy was accepted Nicchia became desperately ill. Moore’s 
duty to the company then required him to return the policy. 
Instead of so doing, he endeavored to take advantage of the cir- 
cumstances by obtaining the policy for his own benefit. Nicchia 
was apparently in a condition to understand what he was doing, 
but not to make any careful examination of papers submitted to 
him. He was told that he must sign a paper to protect Moore. 
Apparently believing that he had no interest in the policy, he 
signed a paper which was in fact an assignment. He could and 
did understand that thereby he was relinquishing rights to insur- 
ance that he never claimed, but he did not examine or under- 
stand the actual contents of the paper. When he was attacked 
by tuberculosis which followed and was a result of the critical 
illness, and found out that there was a policy of insurance on 
his life apparently outstanding, he naturally desired the benefit 
of it and then tendered payment of the premium due on the 
policy. 

His attitude before his illness and his attitude thereafter in 
allowing two annual premium dates to pass unheeded is not con- 
sistent with the claim of his representatives that he had prior to 
that date accepted the burdens and the benefits of the policy, 
and his estate cannot be enriched by the fraud of the agent. 
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Neither Moore nor his assignees are entitled to anything except 
a return of the premiums paid, and, even as to these, I do not 
decide that they have a valid claim to the first premium, but only 
that they are entitled thereto because the plaintiff has tendered 
the same in court. 

Since Nicchia has been guilty of no fraud or misrepresentation 
and his representatives have frankly laid the matter before this 
court, I do not think they should be obliged to pay costs. Costs 
may be taxed by the plaintiff against the other defendants who 
have appeared. I cannot direct the plaintiff to deduct its costs 
from the premiums because by its tender it has already re- 
linquished its right to this amount. It must tax the costs and 
secure payment in any way open to it without specific direction 
contained in the judgment. 


SUPREME COURT OF SOUTH DAKOTA. 


THOMAS et AL. 
VS. 
MODERN BROTHERHOOD OF AMERICA.* 


MUTUAL BENEFIT—KNOWLEDGE OF AGENT. 


The medical examiner of a benefit order did not propound to applicant in 
her examination the question whether she had ever had a miscarriage, 
but inserted the answer, “No,” without her knowledge. Subsequently 
the question and answer were discovered by her, and both she and her 
husband called the attention of the person who acted as agent of the 
order in obtaining the application to the mistake, applicant in fact, 
having had a miscarriage. Such agent then said that it made no dif- 
ference and the application with such answer was sent in to the order. 
Held. that applicant having sought to have the application corrected, 
and having been informed by the agent that it was not necessary, the 
knowledge of the agent was the knowledge of the order, and it was 
estopped to set up the falsity of the answer to avoid the policy. 


[For other cases, see Insurance, Cent. Dig. §§ 1866-1868; Dec. Dig. § 724.] 


MUTUAL BENEFIT—KNOWLEDGE OF AGENT. 


An agent of a mutual benefit order to solicit insurance, forward applica- 
tions, and deliver policies is in effect the general agent of the order. 
and his knowledge of any fact that might increase the risk is the 

* knowledge of the company. 


[For other cases, see Insurance, Dec. Dig. § 695.] 
MUTUAL BENEFIT—FALSE ANSWERS—SEPARATE QUES- 
TIONS. 


Applicant for insurance in a mutual benefit order was asked whether she 
had had any serious illness within seven years, to which she answered, 
“No.” The application also contained the question whether applicant 


* ‘Decision rendered,June 18,1910. 127 N. W. Rep. 572. 
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had had a miscarriage, but this was not propounded to applicant by 
the medical examiner; he inserting the answer “No” without her 
knowledge. Later she learned of the question and answer, and told 
the agent of the order of the mistake, she having had a miscarriage 
about three years before followed by a severe illness. Held, that the 
two questions were separate and distinct, and applicant was entitled to 
consider that the question relating to sickness within seven years re- 
ferred to sickness other than that resulting from a miscarriage, so that 
having had no other illness than that resulting from the miscarriage 
her answer to the first question was true. 


[For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.] 
Whiting, P. J., dissenting. 


Appeal from Circuit Court, Yankton County. 

Action by Sylvanus J. Thomas and others against the Mod- 
ern Brotherhood of America. From a judgment for plaintiffs 
and an order denying a new trial, defendant appeals. Affirmed. 


FRENCH & Orvis, for Appellant. 
T. E. Price and C. H. Ditton, for Respondents. 


Corson, J. 

This is an appeal by the defendant from a judgment entered 
in favor of the plaintiffs and from an order denying a new trial. 
The action was instituted by the plaintiffs as beneficiaries under 
policy of insurance issued to Sarah A. Thomas. The complaint 
is in the usual form, and the answer of the defendant, after 
making certain admissions and denials, sets out various clauses 
in the application for the policy, and also certain clauses in the 
policy itself, and alleged that the insured made false answers to 
certain questions propounded to her, and that under and by the 
terms of the various provisions contained in the application for 
the policy the policy became void and of no effect. The case 
was tried to a jury and a general verdict rendered in favor of 
the plaintiffs, and, in addition thereto, the jury returned answers 
to certain questions propounded to them, among which were the 
following: “Did Sarah A. Thomas have during the seven years 
next preceding September 9, 1905, any disease or severe sickness? 
A. No. Did Dr. Morehouse read to Sarah A. Thomas the ques- 
tion, ‘Have you miscarried and from what cause? A. No.” 

The errors assigned may be grouped together as follows: (1) 
That the court erred in overruling defendant’s objection made to 
the introduction of any evidence on the ground that-the com- 
plaint did not state facts sufficient to constitute a cause of action. 
(2) That the court erred in the admission of evidence as to the 
conversations occurring between the insured, her husband, and 
the agent, Breed, in reference to the answer to one of the ques- 
tions that had been inserted by the medical examiner without 
the knowledge or consent of the insured. (3) That the court 
erred in its instructions to the jury as to the effect of the con- 
versation between the insured and the said Breed, and as to its 
construction of an answer given by the insured to the interroga- 
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tory as to whether or not she had had any serious illness during 
the preceding seven years. 

The objection made at the trial to the introduction of any 
evidence under the complaint on the ground that it did not state 
facts sufficient to constitute a cause of action was overruled by 
the court and we are of the opinion that the court committed no 
error in so overruling the objection. The only point apparently 
made as to the insufficiency of the complaint was that it con- 
tained a statement of the facts relating to the insertion of the 
word “No” as the answer of the insured to the question “Have 
you within the last seven years had a miscarriage?” and the al- 
legations therein contained that such answer was made by the 
examining physician appointed by the company without her 
knowledge or consent, and that she subsequently sought to have 
the same corrected by an agent or deputy, and states fully what 
conversations occurred between her and her husband and the 
said agent in regard to the correction of said statement in the ap- 
plication. It is contended by the appellant that these statements 
in the complaint affirmatively prove that the statement made in 
the application was untrue, and that the insured allowed the 
same to be forwarded to the company by the agent Breed with- 
out correction, and is therefore precluded from any right of re- 
covery in this action under the various provisions of the charter, 
by-laws, application, and policy or certificate issued by the com- 
pany. In the view we take of the case, it is not necessary to set 
out the provisions of the by-laws, application ,and policy bearing 
upon this subject, as they are the usual provisions in life insur- 
ance policies providing that any false statement made by the 
parties shall render the policy void. This objection will be more 
fully considered in connection with the objection that the evi- 
dence of the conversation occurring between the insured and her 
husband and the agent, Breed, was inadmissible, and that the 
court, therefore, erred in overruling the defendant’s objection to 
the same. On the trial the plaintiffs offered evidence tending 
to prove that the question as to the miscarriage of the insured was 
never in fact propounded to her by. the medical examiner, but 
that the answer thereto was written by the medical examiner as 
“No” without the knowledge or consent of the applicant; that 
subsequently, however, this question and answer came to her 
knowledge, and that both she and her husband called the atten- 
tion of Mr. Breed to the mistake, he being the person who acted 
as agent of the defendant company in obtaining the application, 
and forwarding the same to the defendant company; and that 
when the agent, Breed, was informed of the fact, he replied that 
it made no difference, or words to that effect, and that the appli- 
cation in that condition was forwarded to the office of the de- 
fendant company. This evidence was objected to as inadmissible, 
but the objection was overruled by the court and the same ad- 
mitted. It is contended by the appellant that this evidence was 
inadmissible, as Breed had no authority to waive any of the pro- 
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visions of the application or policy, but we are of the opinion, 
after careful examination of the terms of the contract under 
which the agent, Breed, was acting, that he occupied the position 
of a soliciting agent, and that his knowledge as such was the 
knowledge of the company. 

It is contended by the appellant that the answers to these ques- 
tions constituted warranties, that the answer to the question re- 
lating to a miscarriage as forwarded to the company was untrue, 
and that the insured had within about three years prior to the 
application for the policy a miscarriage resulting in serious ill- 
ness. It is contended by the respondents that Mr. Breed, who 
took the application for the insurance and forwarded it to the 
company, was a general agent of the company, and having been 
fully informed by the insured and her husband that the insured 
had had a miscarriage within the time specified in the application, 
and stated to her, in effect that it was not necessary to correct 
that statement as it was not material, the company is now es- 
topped from contending that that statement was untrue, as the 
knowledge of Breed as to the facts was the knowledge of the 
company, and, having issued the policy presumptively with such 
knowledge, it cannot now defend the action upon the ground that 
the statement made by the insured was untrue. We are of the 
opinion that this evidence was admissible. It was in relation to 
a transaction between the insured and the agent of the company 
prior to the issuance of the policy or certificate of insurance, and 
clearly shows that no intentional misrepresentation was intended 
on the part of the insured, and that, the fact being that there 
being a mistake in the answer was brought to the attention of the 
agent before the certificate or policy was issued, such knowledge 
will be imputed to the defendant company, and hence, having 
issued its policy or certificate presumptively with the knowledge 
that was in possession of the agent, it is estopped from interpos- 
ing any defense to the recovery in this action on the ground that 
said answer to the question was in fact untrue. The evidence 
therefore admitted as to the conversation was properly admitted. 
Breed being authorized to solicit parties to insure in the com- 
pany, it would be presumed that he would communicate to the 
company any facts that might come to his knowledge that would 
increase the risk, and that he in fact did so. This court has held 
in several cases in accord with the courts of Illinois and many 
of the other states that a person appointed as agent by the com- 
pany to solicit insurance, forward applications, and deliver poli- 
cies is in effect the general agent of the company, and his knowl- 
edge of any fact that might increase the risk is the knowledge of 
the company. Fosmark vs. Equitable Fire Co., 120 N. W. 777; 
Vesey vs. Com. Union Co., 18 S. D. 632, 101 N. W. 1074; Hard- 
ing vs. Norwich Union Co., 10 S. D. 64,:71 N. W. 755; Lyon vs. 
Ins. Co., 6 Dak. 67, 50 N. W. 483; South Bend Toy Co. vs. 
Dakota Fire & Marine Ins. Co., 3 S. D. 205, 52 N. W. 866; 
Smith vs. Mutual Cash Guaranty Co., 21 S. D. 433, 113 N. W. 
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95. See, also, the following cases; Wilson vs. Anchor Fire Ins 
Co. (Iowa) 122 N. W. 158; Padrnos vs. Century Fire Ins. Co., 
142 Iowa, 109, 119 N. W. 133; Pringle vs. Modern Woodmen 
(Neb.) 107 N. W. 756; Thornburg vs. Farmers’ Life Co., 122 
lowa, 260, 98 N. W. 107; McArthur vs. Home Life Ass’n, 73 
iowa, 336, 35 N. W. 430, 5 Am. St. Rep. 684; Otte vs. Hartford 
Ins. Co., 88 Minn. 423, 93 N. W. 608, 97 Am. St. Rep. 532; De- 
laney vs. Modern Acc. Club, 121 Iowa, 528, 97 N. W. 91, 63 L. 
R. A. 603; De Witt vs. Home Forum Benefit Order, 95 Wis. 305, 
70 N. W. 476; Supreme Council vs. Boyle, 10 Ind. App. 301, 37 
N. E. 1105. 

In Smith vs. Mutual Ins. Co., supra, this court in its opinion 
says: “These insurance companies, stimulated to intense exer- 
tion by competition and profitable results, provide their agents 
with persuasive literature, and send them out to solicit business 
clothed with power to do in their behalf all that is necessary with 
reference to the duty of obtaining and forwarding applications 
to the home office or to some agent or officer authorized to issue 
and deliver policies. Persons dealing with such agents ap- 
pointed by the company presumptively on account of their in- 
tegrity have the right to reply upon their suggestions as to what 
is material or what constitutes a satisfactory answer to any ques- 
tion contained in the application, and when, as in this case, such 
representative is upon the ground and in possession of abundant 
means of knowing all facts material to the risk, his statements, 
contained in the application which he assumptively fills out, al- 
though they may be erroneous, are binding upon the company 
aiter the premium has been paid, the policy issued, and the prop- 
erty destroyed. It is well settled that where the agent fills up a 
blank application, and volunteers advice as to the character of 
the answer to be given to any material question contained there- 
in, his act in so doing is the act of the company, and parol tes- 
timony is admissible to show the facts.” 

In Wilson vs. Anchor Fire Ins. Co., supra, the insured discov- 
ered a mistake in the application, and informed the soliciting 
agent of the discovery of other insurance, the soliciting agent at 
the time having forwarded the policy to the company, and the 
court says: ‘Before such application was accepted by the com- 
pany, and while the application was still in the hands of its so- 
liciting agent, the mistake was discovered by the plaintiff, and 
such discovery was promptly communicated to the soliciting 
agent. The plaintiff doubtless had a right at that point to recall 
his application and terminate negotiations. Surely the appellant 
had a right to reject the application. It did not do so. With 
knowledge of the material fact it chose to issue its policy in pur- 
suance of the application, and to collect its premium therefor. 
* * * He was the soliciting agent of this company. It is the 
settled rule in this state that the defendant company was charge- 
able with this knowledge om the part of its soliciting agent. It 
was a present condition made known to the agent while the ap- 

VoL. XXXIX.—100. 
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lication was in his hands, and before the company had bound 
itself to its acceptance.” 

In Vesey vs. Com. Union Ins. Co., supra, this court, after a re- 
view of the authorities, says: “The view that the knowledge of 
the agent employed by and acting for the company is the knowl- 
edge of the company is not only sustained by authority, as we 
have seen, but is eminently just and proper. An insurance agent 
is selected by the company, and may be required to give such 
security as the company may deem proper for the faithful dis- 
charge of his duties. * * * When the insured has, therefore, 
acted in good faith, and made a full disclosure to the agent of all 
the facts relating to the property, and has paid the premium for 
such insurance, the insured should have the right to recover, even 
though the agent has failed to communicate to the principal the 
facts so communicated to him by the insured, unless actual fraud 
on the part of the insured is shown.” While this language is 
used with reference to fire insurance, it equally applies to life 
insurance. The views expressed by this court in its earlier cases 
that the soliciting agent is to be deemed the general agent of the 
company was by chapter 126, Laws 1905, incorporated into, and 
made a part of, the insurance law of this state as applicable to 
fire insurance, as follows: “Any person who solicits insurance 
or issues policies of insurance, or procures applications therefor, 
shall be held to be, and considered, the general agent of the in- 
surer issuing the policy or making a renewal thereof, except as to 
proof of loss and adjustment thereof, and neither the applica- 
tion of the insured nor the by-laws of the company shall be con- 
sidered as a warranty or a part of the contract of insurance.” 
This act, having been approved March 10, 1905, became a part 
of the law of this state of the lst day of July, 1905, some two 
months or more prior to the date of the policy in controversy in 
this case, and, though it applies only to fire insurance, the rule 
should equally apply to life insurance. The authority of an agent 
and the fact that his knowledge is the knowledge of the company 
was so fully discussed by this court in the case of Fosmark vs. 
Equitable Fire Ins. Co., supra, and the authorities reviewed, that 
a further discussion of that question or a further citation of au- 
thorities does not seem to be necessary, as the law is settled in 
this jurisdiction that a soliciting agent is to be deemed the gen- 
eral agent of the company, and, as such, his knowledge becomes 
the knowledge of, and binding upon, the company. The conten- 
tion of the appellant, therefore, that the knowledge of the agent 
or deputy, Breed, was not the knowledge of or binding upon the 
company, is clearly untenable. When, therefore, the insured 
sought to have her application corrected, and was informed by 
the agent that it was not material, and therefore not necessary 
that it should be corrected, was in effect the knowledge of the 
company, and the company is now estopped from claiming that 
the falsity of the statement avoids the policy and relieves the 
company from its liability thereon. It appears from the applica- 
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tion for insurance that the insured was asked the following ques- 
tion: “Have you had any serious illness within seven years?” to 
which she answered, “No.” It is contended by the appellant that 
this answer was untrue, as it was clearly shown that the insured 
had had a miscarriage and a serious illness about three years 
prior to the application for the policy. It is insisted by the re- 
spondents in support of the judgment of the court below that this 
question applied to an illness not included in the question, “Have 
you had a miscarriage?” and, excluding the illness resulting from 
the miscarriage, her answer was strictly true, and therefore that 
the two questions should be separately considered. In the court’s 
charge to the jury it points out to them clearly the distinction 
between the two questions. To fully understand the nature of 
the distinction as presented by the trial court, it will be necessary 
to quote in this opinion quite fully from the charge of the 
trial court, and also for the purpose of considering the parts of 
the charge of the court which have been assigned as error. “The 
defendant company by way of defense alleges that certain of the 
answers to questions touching the health and physical condition 
of the insured were’ not truthfully answered in the application 
made by the insured. If those questions were truthfully an- 
swered, then these plaintiffs ought to recover. If they were not 
truthfully answered, then the plaintiffs ought not to recover. For 
the purpose of making clear to your minds this proposition, the 
court may say that there are two branches to this defense, and I 
separate those matters into two groups so that the jury may 
understand the rules of law which govern with reference to each 
of them. In one of these defenses, so to speak, or groups of facts 
which the defendant pleads as a defense, it is alleged that the 
insured, Mrs.. Thomas, answered a certain specific question con- 
tained in this medical examination falsely. It is alleged that that 
question was in substance whether or not within a certain period 
of time named in the question—and you will have that question 
with you—Mrs. Thomas had had a miscarriage. That is one 
of the questions which is in this medical examination. Now, 
that particular question, owing to the line of evidence and the 
facts in this case, requires a separate consideration and a dis- 
tinct consideration by the jury and by the court from the other 
questions which are brought in issue by the defendant’s answer, 
and for this reason it is alleged by the plaintiffs’ complaint in this 
case that that question whether or not the insured had suffered 
a miscarriage within a certain period of time was not truthfully 
answered in the written medical examination. In other words, 
the plaintiffs admit that if Mrs. Thomas answered that question 
‘No,’ that that answer was not true. If you should find that that 
question was asked her and that she answered it ‘No,’ then the 
plaintiffs could not recover in this action, unless it appears that 
the defendant company is estopped from pleading that particu- 
lar defense in this case. Now, it is conceded here that this appli- 
cation for insurance was taken by a deputy having authority 
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from the defendant company to take applications of this char- 
acter, and that that deputy was a duly authorized agent of the 
defendant company. That question is not in dispute here. It is 
admitted by both sides, Now, it is alleged further by the plain- 
tiffs in this case, by way of showing an estoppel on the defendant 
company to plead this defense as to the falsity of that particular 
answer, that the true facts were communicated to the agent, Mr. 
Breed, before this contract of insurance was finally consum- 
mated. In other words, it is alleged that at the time Mr. Breed 
was filling up this application that it was stated to him by Mrs. 
Thomas and by other members of the family, I think—however 
that may be, you will remember that it was communicated to Mr. 
Breed—that that answer as it stood in that medical examination 
was untrue, and that, in fact, the applicant, Mrs. Thomas, had 
had a miscarriage within the period of time named in the ques- 
tion. Now, gentlemen of the jury, the court instructs you as a 
matter of law with reference to that particular branch of this case 
that if at the time Mr. Breed took that application he was in- 
formed by Mrs. Thomas, or by those then present, with her as- 
sent to the statement, that that answer was untrue, and that in 
fact she had had a miscarriage within that period of time, then 
that knowledge so communicated to Mr. Breed, their agent, was 
knowledge communicated to the defendant company itself, be- 
cause Mr. Breed was their agent, and his knowledge of that fact 
was the knowledge of the company; and if you should find then 
that the company, through their agent, knew that fact, that an- 
swer was untrue, and thereafter, knowing it, issued this policy 
of life insurance, then the company is estopped from setting 
up that defense as to that particular answer, and so far as that 
particular defense is concerned, the plaintiffs would be entitled to 
a recovery. I make that statement without any reference to the 
other defenses because I shall refer to those later. * * * It is 
further alleged by the defense that among the questions asked 
the said Sarah A. Thomas in said examination was the following: 
‘Have you had during the last seven years any disease or severe 
sickness?’ and also: ‘Have you miscarried and from what cause?’ 
to which questions she answered ‘No,’ while in truth and in fact 
the said Sarah A. Thomas had previously and within seven years 
suffered a miscarriage, which very nearly resulted in her death. 
Now, so far as the answer to that question relative to this mat- 
ter of miscarriage is concerned, it is conceded that that was an- 
swered ‘No,’ and I have instructed you sufficiently with reference 
to that particular matter under the first head to which I called 
your attention, and I need not allude to that portion of this ques- 
tion any further. So that the question stands as it were: ‘Have 
you had during the last seven years any disease or severe sick- 
ness?’ That, of course, must refer, and does refer, to some dis- 
ease or sickness other than that involved in the miscarriage, be- 
cause the question is specifically put in the same connection as to 
the miscarriage, and I need not call your attention to this mis- 





Life.] Thomas et al. vs. Mod. Brotherhood of America. 1547 


carriage matter any more fully. The question is: ‘Have you had 
during the last seven years any disease or severe sickness?’ She 
answered that question ‘No,’ and that is conceded. Is that an- 
swer true? If it was true, then you can lay that answer out of 
this case. If it was not true, then it is a complete defense to a 
recovery in this case. * * * Did Sarah A. Thomas during 
the seven years next preceding September 9, 1908, have any dis- 
ease or severe sickness? Now, this relates to an issue raised by 
the allegation of the defendant’s answer in this case to which I 
directed your attention. You are instructed that that question 
does not relate to the question of any sickness occasioned by the 
miscarriage, but does relate to any sickness other than miscar- 
riage.” 

We are of the opinion that the trial court was right in ruling 
that the two questions—one as to the miscarriage and the other 
as to her serious illness—were distinct and separate questions, 
and that, therefore, if her answer to the latter question was true, 
then the company could not take advantage of that clause in the 
policy providing for the forfeiture of the same in case any an- 
swer of the insured to a material question was untrue by reason 
of the fact that she had had a serious illness resulting from her 
miscarriage. Having been interrogated as to the fact of miscar- 
riage and answered that question truthfully, or sought to have it 
so corrected as to make it a true answer, the second question was 
properly held not to include the illness resulting from the miscar- 
riage, and hence her answer to that question, if true, excluding 
the miscarriage and illness resulting therefrom, constituted no 
defense to the action. It will be observed that the charge is very 
full and specific and clearly presents to the jury the issues that 
necessarily arose in the case and the manner in which they should 
arrive at their conclusion and verdict. Without attempting to 
discuss the various parts of the charge separately, it must suf- 
fice to say that in our opinion the charge of the court was cor- 
rect, and that the contention of the appellant that the court com- 
mitted error in the course of its charge is untenable. 

Finding no error in the record, the judgment of the circuit 
court and order denying a new trial are affirmed. 


Wuirine, P. J. (dissenting. ) 

I am unable to agree with my colleagues that the judgment and 
order of the trial court should be affirmed. While I am in full 
accord with much that is said in the foregoing opinion, yet there 
is one feature of this case which it would seem to me has not 
been given proper effect by the opinion of the majority of this 
court. 

The application had attached thereto and as a part thereof two 
sets of questions; one set to be asked of all applicants whether - 
male or female, the other set of questions being those to be asked 
female applicants only. Among the first set was the question: 
“Have you had during the last seven years any disease or serious 
sickness?” ‘There is no claim made but what the applicant know- 








1548 Insurance Law Journal Vol. 39. [Nov., 1910. 


ingly answered this question, and answered the same, “No.” It 
was from the other set of questions, and entirely separate from 
the above question where was found the question, “Have you 
miscarried and from what cause?” This question, the proof 
showed and the jury found, was not answered by the applicant, 
but that the medical examiner had inserted in answer thereto the 
word, “No.” When this answer was discovered, the agent was 
advised of the error thereof, and was advised that applicant had 
had a miscarriage some five or six years prior to the date of 
such application. There was no claim that the agent was ad- 
vised that this miscarriage resulted in any severe sickness, and, 
upon the trial, no evidence was offered by the respondents in 
relation to the date of such miscarriage, but the undisputed evi- 
dence offered on behalf of the defendant, the same being the 
testimony of a doctor who had attended the applicant, showed 
that such miscarriage was three years prior to the date of the ap- 
plication, and that such miscarriage was followed by a very severe 
illness. 

It was the theory of the trial court, as shown by the rulings and 
instructions, that a false statement in answer to the questions 
asked the applicant in the medical examination would render the 
certificate void. It appears that the appellant was informed 
through its agent that applicant had a miscarriage some five or 
six years prior to date of application. The application advised 
the company that the applicant during the prior seven years had 
had no disease or severe sickness. The undisputed evidence 
shows that the miscarriage was but three years prior to said date, 
and was followed by severe illness. The company might well 
say that it would not hesitate about issuing a policy where the 
miscarriage was so long ago and was not attended with “disease 
or severe sickness,” while it would refuse a policy to a woman 
who has miscarried three years prior to date of her application, 
and whose miscarriage was followed by “very severe illness.” 
Upon the theory of the trial court to the effect that false state- 
ments would avoid the policy where the appellant has no notice 
of the falsity of same, there certainly remained sufficient falsity 
in the answers to these questions, beyond what the appellant had 
notice of, to avoid the certificate sued on. 

A careful reading of the instructions quoted shows that the 
trial court took from the jury any consideration of the evidence 
in relation to miscarriage when determining what answer it 
should make to the question: “Did Sarah A. Thomas during the 
seven years next preceding September 9, 1908, have any disease 
or severe sickness?” Undoubtedly it was the theory of the trial 
court that, owing to there being a separate question relating to 
miscarriage, the applicant had a right to consider that the ques- 
tion relating to sickness during the past seven years referred to 
sickness or disease other than such as resulted from or accom- 
panied miscarriage. It must not, however, be overlooked that, 
according to respondent’s contention and the findings of the 
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jury, the applicant did not know that there was any question re- 
lating to miscarriage when she answered the other question; and 
certainly, with the evidence given by the doctor who attended at 
time of miscarriage, there was ample evidence to warrant the jury 
‘n finding the answer to this question to be false, providing the 
consideration of same had not been taken from it by the instruc- 
tions of the court. It will also be noted that the question as to 
miscarriage does not refer to date thereof, as to severity thereof, 
and the only place where time or severity of sickness is called for 
is in the question which applicant answered, and the court cer- 
tainly should have submitted to the jury all the evidence, to be 
considered by it in answering the question referred to it, con- 
cerning disease and sickness during the seven year period. 

It might be that the applicant honestly supposed that the ques- 
tion relating to sickness and disease during the seven year period 
did not cali for.an answer based upon the fact of miscarriage, and 
that, therefore, her answer to such question was not intentionally 
false, and thus bring this case under the rule recently laid down 
by this court in Erickson vs. Ladies of the Maccabees of the 
World (S. D.) 126 N. W. 259, but such question was not sub- 
mitted to the jury by the court. 

The judgment of the trial court and order denying a new trial 
should be reversed. 

Smith, J., taking no part in the decision. 


Note by the Editor of the Insurance Law Journal. 


The position here taken by the court that the knowledge of the agent 
was that of the company is unquestionably supported by the great weight 
of authority, but is subject to the limitation that it only applies to such 
matters as are either within the scope of the agent’s authority, or which 
insured is justified in believing to be so. The larger part of the decisions 
sustaining this view have been rendered in fire insurance cases where the 
scope of the ordinary agent’s powers is much wider than in life insurance. 
The obvious reason for the rule is that the agent is authorized by the 
comipany to represent it in regard to the matters consigned to him. He 
is the only party known to the insured and with whom the latter must 
deal. The question as to whether he may be designated as a general or 
locai or mere soliciting agent relates simply to the powers which he may 
be properly assumed by the insured to possess. Technically the agent in 
this case was not a general agent, but simply a solicitor or local agent, 
whose general powers were limited to such as belonged to the procure- 
ment of the contract. His presumptive authority ceased when it had been 
con. pleted, but regarding matters communicated to him prior to the ex- 
ecution of the policy, the general doctrine enunciated above has been also 
supported by the weight of authority. But a contrary doctrine regarding 
the mere solicitor has also at times been asserted. See L. & L. & G. Ins. 
Co. vs. Os, 63 Miss. 431; Wilson vs. Ins. Co., 4 R. I. 141; .Voss vs. Ins. 
Co, 6 Cush. Mass. 42; Reed vs. Ins. Co. 17 R. I. 785. It has been gen- 
erally held, too, that the company is not chargeable with knowledge ac- 
quired by a soliciting agent after the policy has been issued and he has 
ceased to become the authorized medium of communication with the 
company. In some cases, however, the authority of the agent to collect 
new premiums has been held to make the company responsible for his 
subsequent knowledge. See Goodwin vs. Ass’n, 97 Iowa 226; Carroll vs. 
Ins. Co., 10 Abb. Prac. U. S. (N. Y.) 166. See, also, Cooley’s Briefs, vol. 
4, p. 2521 et seq. for list of cases bearing on above principles. 
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SUPREME COURT OF NEW MEXICO. 


IRWIN 
US. 


SOVEREIGN CAMP OF WOODMEN 
OF THE WORLD* 


WHAT CONSTITUTES. 


Where the defendant admits liability and advises and requests plaintiff to 
bring suit in order to dispose of the conflicting claims of a third party 
and for no other purpose, he will not, after plaintiff has begun suit 
and incurred costs, be permitted to deny liability. 


[For other cases, see Estoppel, Cent. Dig. §§ 235-241; Dec. Dig. § 88.] 


Appeal from District Court, Chaves County; before Justice 
Pope. 

Action by Cordelia Irwin against the Sovereign Camp of the 
Woodmen of the World. Judgment for defendant, and plaintiff 
appeals. Reversed and remanded. 


This action was brought by the appellant against the appellee 
to recover the sum of $1,000, the amount of the beneficiary cer- 
tificate issued by the appellee to one Thomas F. Estes, a member 
of the appellee order. Shortly before his death, the said Estes 
had made a change of beneficiary by which the appellant was 
named in the place of one Rita Diaz. The record shows that ap- 
pellant had regularly adopted the said Estes as her son, and she 
was named in the beneficiary certificate as foster mother and 
dependent of the said Estes. Due proofs of the death of Estes 
were made to the company according to the rules and regulations, 
and proof also of the relationship of the appellee with deceased. 
Thereafter, the appellee issued its warrant for the amount of the 
beneficiary certificate payable to appellant. The appellant de- 
posited the same in the Citizens’ Bank of Roswell, N. M., for 
collection. Upon presentation to appellee, payment was refused 
by it for the reason that Rita Diaz had in the meantime asserted 
a claim to the fund. 

Thereafter some correspondence was had with the chairman 
of the Sovereign Finance Committee of the appellee, the said 
committee heing empowered by the by-laws of appellee, to pass 
upon and approve all claims made against it, in which the said 
chairman explained to the clerk of the local lodge, to this appel- 
lant, and to her attorneys that said committee considered her (the 
appellant) as the rightful beneficiary for the reason that she had 
adopted Estes as her son, that had it not been for the adverse 
claim of Rita Diaz she would have been paid, and further wrote 


* Decision rendered, July 27,1910. 110 Pac. Rep. 550. Syllabus by the Court. 
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to the Counsel Commander of. the local lodge at Roswell to see 
if he could not get the attorney of Rita Diaz to withdraw his ob- 
jections so that the appellant could be paid, or to see that “suit 
is brought against the order by one party or the other to recover 
the amount of the certificate, and we will interplead the money 
into court and let that tribunal settle the matter. It does seem 
too bad that a part of this certificate should have to be used up 
in attorney and court fees to determine the rightful beneficiary. 
I hope the officers of your camp can bring such influence to bear 
upon these parties to see that Mrs. Irwin is not made to go to 
court to recover the amount of this certificate. We hope that 
you will see Attorney Gatewood, and if he does not bring suit 
against the order we will not allow any unnecessary delay to keep 
us from making the payment of this claim, as we desire to pay 
our claims promptly.” Later, on January 10, 1908, in a letter to 
the attorneys of the appellant, the same officer informed them 
that “our committee have been notified by Attorney W. W. Gate- 
wood, representing Rita Diaz, to withhold the payment of this 
claim from any party excepting her. This you will see makes 
contesting claims under this certificate, and we feel that we should 
protect the order in this matter. We presume that it will be 
necessary for one of the contesting parties to bring suit against 
the order, and we can interplead the money into court, unless 
they can settle it between themselves as to who is the rightful 
beneficiary.” Suit was then brought by appellant in the district 
court of Chaves County, in which suit the said Rita Diaz inter- 
vened and set up her claim. The case was tried by jury. The 
appellee defended on the ground that the contract was ultra vires 
and void. The court directed a verdict in favor of appellee and 
rendered judgment therein against both the appellant and Rita 
Diaz, from which judgment this appeal was prosecuted. Rita 
Diaz has not appealed. 


Rew & Harvey, for Appellant. 
D. W. Exuiort, for Appellee. 


MEcHEM, J. (after stating the facts as above). 

From the view we take of this case it will be unnecessary to 
discuss the numerous assignments of error, for the judgment of 
the lower court must be reversed and judgment entered for the 
appellant. In Moore vs. Beiseker, 147 Fed. 367, 77 C. C. A. 545 
(Eighth circuit) the court said: “In Kansas Union Life Ins. 
Co. vs. Burman, 141 Fed. 835 [73 C. C. A. 69], where an insur- 
ance agent for the insurance company, under a salary contract 
and for certain commissions, sent in his resignation to the com- 
pany specifying certain grounds therefor, which did not include 
the objection that the insurance company had failed to renew its 
license in the state where the agent was operating under the con- 
tract, and in his suit to recover damages for a breach of the con- 
tract for employment, he assigned, inter alia, such failure to 
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renew the license as aground for recovery, it was held 
that he was estopped from alleging such ground as the 
cause of his resignation. The court said: ‘It is a wholesome 
rule of law, instinct with fair play, expressed by Mr. Justice 
Swayne, in Railway Co. vs. McCarthy, 96 U. S. 267, 24 L. Ed. 
693, that “where a party gives a reason for his conduct and deci- 
sion touching anything in a controversy, he cannot, after litiga- 
tion has begun, put his conduct in another and different consid- 
eration. He is not permitted thus to mend his hold. He is 
estopped from doing it by a settled principle of law.” This prin- 
ciple has been: applied in the following instances: Davis vs. 
Wakelee, 156 U. S. 690 [15 Sup. Ct. 555] 39 L. Ed. 578, where a 
bankrupt obtained his discharge, claiming that the judgment 
against him was not affected by it, it was held that he could not, 
in a subsequent action on the judgment, deny its validity. In 
Davis, etc., Co. vs. Dix [C. C.] 64 Fed. 411, where it was held 
that the purchasers of a creamery repudiating the contract on 
the ground of fraudulent representations could not thereafter set 
up an interpolation in the contract. In Harriman vs. Meyer, 45 
Ark. 40, where it was held that the defense that a tender was not 
made in ready money was not admissible where the prior objec- 
tion was to inadequacy of price,’” etc. Also in Farmers’ Milling 


Co. vs. Mill Owners’ Mutual Ins. Co., 127 Iowa, 314, 103 N. W. 
207, where it is said: “After distinctly and definitely resting 
denial of liability upon the ground that the policy was 


suspended and canceled because of nonpayment of assess- 
ments, the defendant cannot be permitted, after suit has 
been brought and costs incurred by the plaintiff, to mend 
its hold and assert some other ground of defense.” And 
in the case of Continental Ins. Co. vs. Waugh, 60 Neb. 
348, 83 N. W. 81, the rule is applied as follows: “Hav- 
ing assigned as a reason for refusal to pay the alleged failure of 
the assured to preserve his books of account, and presenting that 
objection alone as a justification for disavowing its liability under 
its contract of indemnity, it cannot, after litigation is begun, be 
heard to urge other and additional grounds for refusing the pay- 
ment for the loss sustained.” See, also, Supreme Tent K. of M. 
of the World vs. Volkert, 25 Ind. App. 627, 57 N. E. 203, and 
cases cited. 

This general rule is laid down in 16 Cyc. 786, in the following 
language: “So where a person has acted or refrained from act- 
ing in a particular way upon the request or advice of another, the 
latter is estopped to take any position inconsistent with his own 
request and advice, to the prejudice of the party induced to act.” 

The appellee having admitted the validity of appellant’s claim, 
and having refused payment solely for the reason of a contesting 
claim by Rita Diaz, and having advised appellant and her coun- 
scl to bring suit, which was to be friendly and uncontested by it 
as jar as appellant was concerned, and for no other purpose than 
to dispose of the claim of Rita Diaz, appellee will not be per- 
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mitted, after appellant has begun suit and incurred costs, to in- 
terpose another defense. 

The judgment of the lower court is reversed and remanded 
with directions to the court below to reinstate the case upon the 
docket and enter judgment in favor of the appellant, Cordelia 
Irwin for the amount due on the beneficiary certificate sued on, 
with such interest and costs as the law provides. And it is so 
ordered. 

Abbott, McFie, and Parker, JJ., concur. 

Pope, C. J., having tried this case below, did not participate in 
this opinion; neither did Wright, J., who was appointed after 
the submission of this case. 


COURT OF APPEALS OF GEORGIA. 


HERALDS OF LIBERTY 
Us. 


BOWEN. (No. 2,358.)* 


maak 3 BENEFIT INSURANCE—ACTIONS—SERVICE OF PRO- 


The method of service on fraternal beneficial associations, pees by the 


act of 1900 (Acts 1900, p. 71), is only cumulative. Service may be 
perfected upon an insurance association by serving its agent who pro- 
cured the issuance of the contract which is the basis of the suit, 
provided the agency continues until service. 


[For other cases, see Insurance, Dec. Dig. § 814.] 


FRATERNAL BENEFICIAL ASSOCIATIONS. 


An association which issues policies of insurance, but, so far as appears, 
has no ritual, nor any initation, cannot be legally classed as a fraternal 
beneficial association under the laws of Georgia, and may be treated 
as an ordinary insurance company. 


{For other cases, see Insurance, Cent. Dig. § 1824; Dec. Dig. § 687.] 


MUTUAL BENEFIT INSURANCE—REQUISITES OF POLICY— 
STATUTORY PROVISIONS. 


The act approved August 17, 1906 (Acts 1906, p. 107), which provides that, 
wherever a policy of insurance contains any reference to the applica- 
tion for insurance or the constitution, by-laws, or other rules of the 
company as forming a part of the policy or contract between the 
parties, the policy shall contain, in itself or in some exhibit attached 
thereto, a correct copy of the application, by-law, or rule, as the case 
may be, and that otherwise the application, by-law, etc., shall not be 
regarded as a part of the contract, applies to fraternal as well as to 
other insurance companies. 


[For other cases, see Insurance, Cent. Dig. § 1853; Dec. Dig. § 715.] 
% Decision rendered, Sept. 20,1910. 688. E. Rep. 1008. Syllabus by the Court. 
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Error from City Court of Dalton; Moses Wright, Judge. 
Action by W. C. Bowen, administrator, against the Heralds of 

Liberty. Judgment for plaintiff, and defendant brings error. 
iffirmed. 


M. C. Tarver, for Plaintiff in Error. 
‘ Mappox, McCamy & SHumateE, for Defendant in Error. 


RUSSELL, J. 


Judgment affirmed. 


SUPREME COURT OF APPEALS OF VIRGINIA. 


McCRAW 
US. 


VERNON et aAL.* 


ASSIGNMENT OF BENEFITS. 


The assignment by deceased’s sister Of the benefit of his life policy to his 

wife, which stated that she relinquished all her interest and claims to 

‘ it, amounted not only to an assignment, but a relinquishment of all 

her interest, though the wife’s name was omitted; and, it being shown 
that she was the intended assignee, equity would supply her name. 


[For other cases, see Insurance, Cent. Dig. § 1457; Dec. Dig. § 594.] 


Appeal from Corporation Court of Radford. 

Suit by Nannie McCraw against Rena Vernon and another. 
Decree for defendant Vernon, and plaintiff appeals. Reversed 
and remanded. 

Harrison, J. 

This controversy is over the proceeds of a life insurance policy 
for $500, issued May 15, 1905, by the Life Insurance Company 
of Virginia on the life of Calvin A. McCraw. The discussion of 
the case has taken a much wider range than is justified by the 
controlling facts which are clearly established and decisive of the 
question at issue. 

It appears that at the time the policy was issued the insured 
was a Single man and his sister, Rena Vernon, was named therein 
as his beneficiary, with the understanding that the beneficiary 
might be changed at any time. Three months after the policy 
was issued the insured married the appellant, and a short time 
thereafter he instructed the agent of the insurance company to 
change the policy by substituting his wife’s name as the bene- 
ficiary therein. This request was repeated by the insured to the 


* Decision rendered, Sept. 15,1910. 68 8. E. Rep. 979. 
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agent who had secured the policy several times, and he promised 
to attend to it. In April, 1909, the insured died, and it was found 
that the agent had failed to change the name of the beneficiary as 
requested, an oversight which he says resulted wholly from his 
neglect and forgetfulness. 

On the 28th day of April, 1909, Rena Vernon, the beneficiary 
named in the policy, executed under her hand and seal the fol- 
lowing paper :— 

“Know all men by these presents that I do hereby of my own 
free will and accord and do by these presents assign, transfer and 
set over all of my interest, title and ownership in policy No. 1,- 
550,315 in the Life Insurance Company of Virginia on the life 
of Calvin A. McCraw, now deceased, in which policy I was 
named as beneficiary, and do by these presents and this assign- 
ment relinquish all of my interest in said policy, and any and all 
claims against the Life Insurance Company of Virginia, pertain- 
ing to said policy No. 1,550,315.” 

It will be observed that this assignment fails to name the in- 
tended assignee, but the proof of the justice of the peace who 
wrote the paper and others is conclusive that the intended as- 
signee was Nannie McCraw, the appellant, who is the widow of 
the deceased Calvin A. McCraw, and that the omission of her 
name as assignee was a mere inadvertence of the scrivener. 

Soon after the execution of this assignment the appellee, Rena 
Vernon, repented of her act, and in her answer to the bill in this 
case charges that she is the rightful beneficiary of the policy, 
and that the assignment was procured from her by fraud. This 
charge of fraud is wholly unsustained. On the contrary, it is 
satisfactorily shown that the assignment of the policy was freely 
made by the appellee in the presence of her husband and with 
his approval, and that it was made for the purpose of enabling 
the appellant to secure from the company the proceeds of the 
policy. 

The paper executed by the appellee is more than a mere as- 
signment. It is an absolute relinquishment by her of all right in 
and title to the policy, and this paper under seal is delivered to 
the admitted agents of the appellant, thus investing her with the 
indisputable right to the policy and its proceeds. Under such 
circumstances, equity will write the inadvertently omitted name 
of the appellant into the paper as assignee, and direct the insur- 
ance company to pay the proceeds of the policy to her. 

The decree appealed from, which directs the proceeds of the 
policy to be paid to the appellee, must be reversed, and the cause 
remanded for a final decree in accordance with the views ex- 
pressed in this opinion. 

Reversed. 





Insurance Law Journal Vol. 39. [Nov., 1910. 


SUPREME COURT OF GEORGIA. 


EMPIRE LIFE INS. CO. 
vs. 
WIER* 


LIFE INSURANCE—DIVIDENDS—CONSTRUCTION OF POLICY. 


A life insurance policy was issued on the 6th day of February, 1906. The 
annual premium specified to be paid was $150.75, payable in advance 
on delivery of the policy, and thereafter on or before the 6th day of 
February in every year until premiums for 20 full years should have 
been paid, or until the prior death of the insured. The policy had 
attached as a part of it certain coupons bearing even date with the 
policy, one of which contained a stipulation that the company one 
year after date should pay to the insured the sum of $150.75 “as a 
dividend guaranteed to be declared upon that day upon the policy 
above named, provided the insured is alive at that date, and the 
policy in force, and all premium notes and premiums due, includ- 
ing the one due upon that date, if any. shall have been paid, and 
provided the subsequent year’s premium has been satisfactorily 
secured; provided, further, that this dividend coupon when earned 
may be used to pay any premium or other indebtedness to the com- 
pany.” Held, that, under a proper construction, the dividend 
coupon “when earned” might be applied to pay any premium or other 
indebtedness to the company, but actual payment of the premium 
on the policy of insurance due February 6, 1907, is one of the conditions 
precedent to the earnings of the dividend. And such payment does 
not result automatically by mere force of the contract, when, under the 
terms of the policy, there was nothing otherwise due to the insured 
which the company might appropriately have applied as payment of 
the premium. 


[For other cases, see Insurance, Dec. Dig. § 185.] 


LIFE INSURANCE—ACTION ON POLICY—EVIDENCE. 

In a suit on a life insurance policy which contains provisions for forfeiture 
for nonpayment of premiums, where forfeiture is pleaded, and the 
uncontradicted evidence shows affirmatively that there was no payment 
of one of the premiums, unless payment resulted from a right of the 
insured to a dividend upon his policy of the charter mentioned in the 
preceding headnote and a duty upon the part of the company to de- 
clare a dividend, and apply it to the premium due on the day the for- 
feiture was claimed to have occurred, a verdict against the company 
in favor of the assured was unauthorized by the evidence. 


[For other cases, see Insurance, Dec. Dig. § 665.] 
OTHER QUESTIONS NOT CONSIDERED. 


It is unnecessary to deal with other questions presented in the bill of 
exceptions. 


Error from Superior Court, Clarke County; C. H. Brand, 
Judge. 

Action by Annie Wier against the Empire Life Insurance 
Company. Judgment for plaintiff, and defendant brings error. 
Reversed. 


% Decision rendered, Sept. 22.1910. 688. E. Rep. 1035. Syllabus by the Court. 
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SHACKELFORD & SHACKELFORD and Maynarp & Hooper, for 
Plaintiff in Error. 
Coss & Erwin, for Defendant in Error. 


2 ATKINSON, J. 
Judgment reversed. All the Justices concur. 


SUPREME COURT OF GEORGIA. 


RUSH 
Us. 
HOWKINS.* 


INSURABLE INTEREST—BUSINESS PARTNER OF INSURED. 


George W. Rush and J. S. Howkins formed a partnership to conduct an 
apiary. “The business was conducted by the said George W. Rush, as 
he knew and understood a bee culture enterprise, and was to manage 
and direct the cultivation of the bees and the maintenance of the apiary 
at West Savannah, Georgia.” Each made application for insurance on 
his own life, and a policy for $1,000 was issued on the life of each, 
payable to the other. The premiums on the policies were paid with 
funds of the partnership. The policy on the life of Rush was payable 
to “J. S. Howkins, business partner of insured.” Rush died during the 
existence of the partnership, and at the date of his death the business 
had made a profit of 104.94. Howkins collected the amount due on the 
policy on the life of Rush, and appropriated the same to his own 
personal use, for which amount thus collected the administrator of 
the estate of Rush sued Howkins. Held that, as the continuance of 
the partnership afforded a reasonable expectancy of advantage and 
benefit to Howkins, he had an insurable interest in the life of his co- 
partner, and, as the beneficiary named in the policy issued on the life 
of such copartner, was entitled to receive and retain the entire pro- 
ceeds thereof. Civ. Code 1895, § 2114; 1 Cooley’s Briefs on Ins. 296; 
25 Cyc. 706, 707; Conn. Mut. Life Ins. Co. vs. Luchs, 108 U. S. 498, 
505, 2 Sup. Ct. 949, 27 L. Ed. 800; 3 Am. & Eng. Enc. Law, 933 et seq., 
and 955; Morrell vs. Trenton Mut. Life, etc., Ins. Co., 10 Cush. ( Mass.) 
282, 57 ‘Am. Dec. 92. And see note on pages 95-98 ; 1 Bacon, Benefit 
Societies and Life Ins. § 251. 


[For other cases, see Insurance, Cent. Dig. § 158; Dec. Dig. § 116.] 


Error from Superor Court, Chatham County; W. G. Charlton, 
Judge. 

Action by H. H. Rush, administratrix of George W. Rush, 
against J. S. Howkins. Judgment for defendant, and plaintiff 
brings error. Affirmed. 


% Decision rendered, Sept. 22,1910. 688. E. Rep. 1035. Syllabus by the Court. 
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Twiccs & Gazan, for Plaintiff in Error. 
O’Byrne, Hartrince & Wricut, for Defendant in Error. 


Horpen, J. 
Judgment affirmed. All the Justices concur. 


FRAZELL VS. LIFE INS. CO. OF VIRGINIA.* 
(Supreme Court of North Carolina.) 


LIFE—FALSE REPRESENTATIONS BY AGENT—EFFECT. 


Where the fraudulent representations made by a life insurance agent as to 
the terms of the policy were not believed by the purchaser, he could 
not recover the premium paid on the strength of such misrepresenta- 
tions. 


[For other cases, see Insurance, Cent. Dig. §§ 457, 459; Dec. Dig. § 198.] 
*% Decision rendered, Sept. 21.1910. 688. E. Rep. 912. 


PRUDENTIAL INS. CO. OF AMERICA VS. CHESTNUT. 
(No. 2,296.)* 


(Court of Appeals of Georgia.) 


LIFE INSURANCE—CONSTRUCTION OF POLICY. 


There was no error in overruling the demurrer to the plaintiff’s petition. 
Construing the insurance policy as a whole, it is apparent that the 
insurance was in force at the date upon which one of the insured 
parties died. As the insurance company accepted the payment of the 
premium quarterly, instead of annually, the insured, in any view of the 
case under the expressed provisions of the contract, would have had 
120 days of extended insurance from the day on which there was 
default in the payment of the quarterly premium. 


[For other cases, see Insurance, Cent. Dig. §§ 935, 938; Dec. Dig. § 367.] 


CONSTRUCTION OF POLICY. 


A contract of insurance being prepared by the insurer should be at least 
reasonably construed in favor of insured, and where there are conflict- 
ing provisions, rendering the real intent of the parties doubtful, public 
policy requires that that construction be adopted which is most favor- 
able to insured, and every part of the contract will be considered in 
connection with every other part in an effort to reach the true intent 
of the parties. 


[For ey cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
146. 


* Decision rendered, Sept. 20,1910. 688. E. Rep. 952. Syllabus by the Court. 
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LOCOMOTIVE ENGINEERS’ MUT. LIFE & ACCIDENT 
INS. ASS’N VS. BOBO. (No. 2,357.)* 


(Court of Appeals of Georgia.) 


BENEFIT INSURANCE—DEFAULT IN ASSESSMENTS. 


Where in a policy of life insurance issued by a benefit association and in 
the by-laws of the association it.is expressly provided that “any mem- 
ber of this association neglecting or refusing to pay any assessment 
when ordered as provided in the by-laws, * * * shall forfeit all 
right and title to membership, and be debarred from further partici- 
pation in the insurance or benefits arising from the same,” the non- 
payment of assessments, when so ordered, will in the absence of any 
waiver by the association, forfeit the policy and all benefits thereunder. 


[For other cases, see Insurance, Dec. Dig. §§ 750, 817.] 


BENEFIT INSURANCE—DEFAULT IN ASSESSMENTS. 


A benefit association sued by the beneficiary of a policy cannot successfully 
defend on the ground that the policy was forfeited by nonpayment of 
assessments unless proof is made that the assessments in question 
were ordered or levied, and notice thereof given to the insured, in 
accordance with the by-laws of the association. 

[For other cases, see Insurance, Cent. Dig. §§ 1895, 1896, 1903, 2001; Dec. 
Dig. § 819.] 


EVIDENCE. 


In this case the evidence clearly and satisfactorily shows that the insured 
had neglected and failed to pay assessments against his policy made 
in accordance with requirements of the by-laws of which he had due 
notice, and it does not appear that the forfeiture of the policy result- 
ing from the nonpayment was in any manner waived by the association. 
The verdict against the association is without evidence to support it, 
and must be set aside as contrary to law. 

[For other cases, see Insurance, Dec. Dig. § 819.] 

Russell, J., dissenting. 


% Decision rendered, July 5,1910. Rehearing denied Sept. 6, 1910. 68S. E. Rep. 842. Syl- 
labus by the Court. 


00g 


SCHUSTER V. KNIGHTS AND LADIES OF SECURITY.* 
(Supreme Court of Washington.) 


LIFE CERTIFICATES—VALIDITY—ESTOPPEL TO DISPUTE. 


By returning for more than a year after accused’s death assessments paid 
on a life certificate, a beneficial association estopped itself to claim 
that the certificate was not reinstated after its suspension for non- 
payment of assessments, where the delay in tendering the assessments 
back’ was unexcused; the association being bound on proof of death to 
pay the certificate or refund the money paid as assessments claimed to 
have been received by the local secretary without authority. 


[For other cases, see Insurance, Cent. Dig. § 1925; Dec. Dig. § 763.] 
% Decision rendered, Sept. 7,1910. 110 Pac, Rep. 680. 
Von. XXXIX.—101. 
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BENEFICIAL ASSOCIATIONS—BY-LAWS—VALIDITY. 


A beneficial association by-law which provides that the receipt of dues or 
assessments from a suspended member not in good health shall not 
reinstate his life certificate is invalid as to payments retained by the 
association. 


[For other cases, see Insurance, Cent. Dig. § 1925; Dec. Dig. § 763.] 


BENEFICIAL ASSOCIATIONS—AGENCY OF LOCAL SECRETARY. 


A beneficial association’s local secretary was its agent in receiving dues 
and assessments from a suspended member. 


[For other cases, see Insurance, Cent. Dig. §§ 1903-1905; Dec. Dig. § 753.) 
Chadwick and Morris, JJ., dissenting. 


————— - $e q@—___ — -- 


ELLIS ET AL. VS. METROPOLITAN LIFE INS. CO.* 


(Supreme Court of Pennsylvania.) 


ACTION ON POLICY—ADMISSIBILITY OF EVIDENCE—APPLI- 
CATION. 


In an action on a life policy, the policy is admissible in evidence without 
a copy of the application attached to it, where the copy attached was 
not a correct copy of the original application, since in such case the 
application could not under the act of May 11, 1881 (P. L. 20), be con- 
sidered a part of the policy or contract between the parties. 

[For other cases, see Insurance, Cent. Dig. § 1675; Dec. Dig. § 651.] 


* Decision rendered, May 9, 1910. 77 Atl. Rep. 460, 


URY VS. MODERN WOGDMEN OF AMERICA.* 


(Supreme Court of Iowa.) 


DEATH FROM INTOXICATION—EVIDENCE. 

In an action on a mutual benefit certificate, evidence held to sustain a find- 
ing that the intemperate use of intoxicants was the direct cause of 
insured’s death. 


{For other cases, see Insurance, Dec. Dig. § 819.] 


MUTUAL BENEFIT SOCIETIES—BY-LAWS—CHANGE. 

Where the power to amend the by-laws of a mutual benefit association was 
expressly reserved in the original contract, a reasonable amendment of 
the phraseology of a by-law exempting the society from liability in 
case a metnber’s death resulted from the use of intoxicating liquors 
did not render the by-law the less applicable to pre-existing members. 

{For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.] 


*% Decision rendered, Sept. 27.1910. 127 N. W. Rep. 665. 
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MUTUAL BENEFIT SOCIETIES—BY-LAWS—LIQUORS—“‘INTEM- 
PERATE USE”—“USE.” 


Where a by-law of a mutual benefit society provided that it should be 
relieved from liability in case the member became intemperate in the 
use of intoxicating liquors, or his death should result from his intem- 
perate use thereof, the words “intemperate use” should be construed 
as equivalent to habitual intemperance in such use, but the word ‘ ‘use” 
employed in the sentence relieving the company from liability in case 
of death resulting from the intemperate use of such liquors was not 
employed in the sentence relievng the company from liability in case 
mean the means only by which death was caused, so that where insured 
died as the result of a fall, which was directly caused by his intoxicated 
condition, the society was not liable without regard to whether insured 
had acquired a fixed habit of intoxication. 

[For other cases, see Insurance, Cent. Dig. § 1955; Dec. Dig. § 787.] 

[For ry re see Words and Phrases, vol. 8, pp. 7228-7237; vol. 
8, p. 7825. 


PEREA VS. STATE LIFE INS. CO. OF INDIAN- 
APOLIS, IND.* 


(Supreme Court of New Mexico.) 


LIFE—SUIT—PREMIUMS—PAYMENT. 

Where as soon. as a life insurance policy was issued, the company had 
charged up its agent with the part of the premium due it, the debt to 
the company was transferred to the agent, and it could not claim that 
because of plaintiff’s alleged failure to pay the premium with the 
required time the policy became void. 


[For other cases, see Insurance, Cent. Dig. §§ 913-924; Dec. Dig. § 360.] 


LIFE—SUIT—DIRECTED VERDICT—EVIDENCE—SUFFICIENCY. 


In a suit on a life insurance policy, the evidence for the defense held i in- 
sufficient to go to the jury on the issue of the falsity of answers in 
decedent’s application as to his health. 


[For other cases, see Insurance, Dec. Dig. § 668.] ‘ 


% Decision rendered, Aug. 3,1910. Rehearing denied Aug. 23,1910. 110 Pac. Rep. 559. 
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SUPREME COURT OF NEW YORK. 


APPELLATE Division, First DEPARTMENT. 


SIMON HEILBRUN, Appellant, 
vs. 


GERMAN ALLIANCE INSURANCE CO. 
or New York, Respondent. No. 685.* 


MORTGAGEE CLAUSE—RIGHTS OF MORTGAGEE — NEED NOT 
FURNISH PROOFS OF LOSS, NOTICE OF LOSS, OR COM- 
MENCE ACTION WITHIN YEAR. 


Where a fire insurance policy in the New York standard form insures 
property against fire and contains the standard mortgagee clause, the 
mortgagee may sue the insurance company though no notices of loss 
have been sent, though no proofs of loss have been sent, and compli- 
ance with the terms of the policy has only been made down to and 
including line 59 of the standard form. ; 


MORTGAGEE NEED NOT COMMENCE SUIT WITHIN ONE YEAR 


Following the above statement of the law, it would seem to necessarily 
follow that the mortgagee need not commence suit against the insur- 
ance company within a year, but that he can wait the statutory period 
before commencing his action, and this without ever serving notices 
or proofs of loss. 


Appeal from an order sustaining a demurrer to the complaint. 


Argued before Ingraham, P. J., and McLaughlin, Laughlin, 
Clarke, and Scott, JJ. 


Jacos R. Scuirr, for Appellant. 
C. ArtHuR Levy, for Respondent. 
Scor', J. 

The action is upon a policy of fire insurance issued by defendant 
to one Cecelia M. Siff, to cover loss by fire to a specified building. 
The plaintiff’s assignor held a mortgage upon the insured building 
and there was attached to the policy a mortgage clause, which as 
the demurrer admits provided that the loss or damage, if any, to 
the premises insured should be payable to Henry Gerken, mort- 
gagee, as interest might appear, and further provided that the in- 
surance as to the interest of the said mortgagee therein, should not 
be invalidated by any act or neglect of the mortgagor or owner of 
the property described therein, nor by any change in the title or 
ownership of the property. The complaint alleges the fire on the 
premises and the amount of loss resulting therefrom; the other 

* Decision rendered, Octobor, 1910. 
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insurances on the property and the proportion of the loss which 
defendant is liable for under its said policy. The complaint does 
not allege that the insured or Gerken the mortgagee, or plaintiff 
as assignee of the latter had ever served notice of loss or proofs 
of loss upon defendant, and the demurrer for general insufficiency 
is directed especially to this omission. 


The decision below rested upon the proposition that the plain- 
tiff’s assignor, although only'a mortgagee, was bound as a condi- 
tion precedent to a recovery, to allege and prove that he, or the 
mortgagor, had within the time prescribed by the policy, given to 
the defendant notice of the loss and furnished proofs of loss. 
Whether or not such an obligation rested upon the mortgagee is 
the crucial question involved in this appeal. The question has 
never been directly passed upon in this state, and in other juris- 
dictions there are decisions both ways. That no such obligation 
rests upon a mortgagee has been held in Northern Assur. Co. vs. 
Chicago Mutual Bldg. & Loan Ass’n (98 Ill. App. 152, aff’d 198 
Ill. 474); Queen Ins. Co. vs. Dearborn Savings Loan & Bldg. 
Ass’n (175 Ill. App. 371, aff’d 175 Ill. App. 115); Dwelling 
liouse Ins. Co. vs. Kansas Loan, etc., Co. (5 Kan. App. 137, 48 
Pac. Rep. 891); Glens Falls Ins. Co. vs. Porter (44 Fla. 568, 33 
So. Rep. 473) ; Adams vs. Farmers’ Mut. Ins. Co. (115 Mo. App. 
21). On the other hand it has been held that a mortgagee must 
furnish proofs of loss in Lombard Invest. Co. vs. Dwelling House 
Ins. Co. (62 Mo. App. 315—apparently overruled by Adams vs. 
Farmers’ Mut. Fire Ins. Co., supra); Southern Home Bldg. & 
Loan Ass’n vs. Home Ins. Co. of New Orleans (94 Ga. 167) ; 
American, etc., Ass’n vs. Farmers’ Ins. Co. (11 Wash. 619). To 
the same effect is Union Inst. for Savings vs. Phenix Ins. Co. 
(196 Mass. 230), although the precise point was not involved. In 
that case neither the policy nor the mortgagee clause seems to 
have been the same as those in use in this state, and the case 
turned rather on the right of a mortgagee to make proofs of loss, 
than upon his obligation so to do, although the opinion upholds 
both the right and the obligation. In the: present case the com- 
plaint does not undertake to set forth either the insurance policy 
or the mortgagee clause in their precise words. We must assume, 
therefore, that the policy was in the standard form which alone 
can be lawfully issued in this state (Hicks vs. Ins. Co., 162 N. Y. 
284), and that the mortgagee clause is substantially in the form 
set forth in the complaint and admitted by the demurrer, to wit, 
that it provides that the insurance as to the interest of the said 
mortgagee therein shall not be invalidated by any act or neglect 
of the mortgagor or owner of the property described therein. 
The effect of such a clause has long been settled in this state. It 
created a new and distinct contract which places the mortgagee 
upon another and a different footing from that of a mere assignee 
or appointee to receive the loss, and removes him beyond the con- 
trol or effect of any act or neglect of the owner of the property, 
and renders such mortgagee a party who has a distinct interest 
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separate from the owner, embraced in another and a separate 
contract. The interest of the owner and of the mortgagee are 
regarded as distinct subjects of insurance. As was said by 
Rapelle J.: “I think that the intent of the clause was to make the 
policy operate as an insurance of the mortgagors and the mort- 
gagees separately, and to give the mortgagees the same benefit as 
if they had taken out a separate policy, free from the conditions 
imposed upon the owners, making the mortgagees responsible only 
for their own acts.” (Hastings vs. Westchester Fire Ins. Co., 73 
N. Y. 141.) Considering the contracts with the owner and the 
mortgagee as separate contracts in which each is subject only to 
the obligation expressly imposed upon him we must next turn to 
the standard form of fire insurance policy to ascertain what those 
obligations are. That form of policy was devised with the great- 
est care and constitutes the only lawful form of policy which 
may be issued in this state. Its conditions are plainly expressed 
in numbered lines. Lines 56 to 59 inclusive state distinctly what 
conditions and obligations apply to and rest upon a mortgagee, 
as follows: “If with the consent of the company an interest 
under this policy shall exist in favor of a mortgagee, or of any 
person or corporation having an interest in the subject of insur- 
ance other than the interest of the insured as expressed herein, 
the conditions hereinbefore contained shall apply in the manner 
expressed in such provisions and conditions of insurance relating 
to such interest as shall be written upon, attached or appended 
hereto.” The use of the word “hereinbefore” in the above clause 
is most significant, and when we come to consider the nature of 
the conditions which precede the clause, and those which follow 
after it the significance of its language and its location in the 
policy becomes absolutely controlling. Lines 7 to 55, preceding 
the mortgagee clause, refer to acts done by the insured prior to the 
issuance of the policy, or to certain contingencies under which 
the insurer will be liable to no one, as for instance if a loss occurs 
by reason of invasion, insurrection, riot, etc. Lines 60 to 112, 
on the other hand, which follow after the above quoted mortgagee 
clause, refer wholly to conditions to be complied with by the in- 
sured after a loss has occurred. Many of these obligations thus 
imposed upon the owner relate to matters concerning which a 
mortgagee is not to be presumed to have knowledge or with which, 
in the nature of the case, he could not comply. Throughout the 
policy it is quite apparent that the “insured,” who is required to 
do certain things after a loss has occurred, does not include a 
mortgagee. The obligation imposed upon the insured by lines 
60 to 112 of this policy are therefore by the very terms of the 
policy imposed upon the original insured person and not upon 
the mortgagee. This includes the giving of immediate notice of 
the loss, of which the mortgagee may be ignorant for a long time, 
and the furnishing of proofs of loss which the mortgagee may be 
quite unable to do, and by the neglect of the owner or mortgagee 
to do which it is expressly provided that the insurance as to the 
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interest of the mortgagee shall not be invalidated. We are there- 
fore of the opinion that the mortgagee was under no obligation 
to furnish proof of loss, or to give any other or earlier notice of 
loss than that involved in the commencement of this action. It 
was not therefore necessary to allege that he or the mortgagors 
had given such proofs of loss, or to set up an express waiver 
thereof by the insurer. 

It follows that the order appealed from must be reversed with 
$10 costs and disbursements and the demurrer overruled with 
$10 costs, with leave to defendant to withdraw the demurrer and 
answer within twenty days upon payment of such costs. 

Ingraham, P. J., McLaughlin and Clarke, JJ., concur. 


LAUGHLIN, J. (dissenting). 

The provisions of the policy are not fully set forth, but since 
the Legislature had prescribed a form of policy to be known and 
designated as “the standard fire insurance policy of the state of 
New York,” and had prohibited the use of any other, it may be 
assumed that the policy conformed to the requirements of the 
statute and we may take judicial notice of its provisions. (Chap. 
488, Laws of 1886; sec. 121 Ins. Law, being chap. 28 of Con- 
solidated Laws; Hicks vs. Ins. Co., 162 N. Y., 284; Dickinson vs. 
Oliver, 195 N. Y., 238-243.) 

I am of opinion that the standard mortgagee clause under the 
New York standard policy of fire insurance does not relieve the 
mortgagee from giving notice of the fire, and furnishing proofs 
of loss to the insurance company, and affording it the benefit of 
the arbitration provision with respect to the amount of the loss 
and of the short statute of limitations of one year prescribed in 
the contract for bringing the action to recover the loss. 

Lines 56 to 59 inclusive of the policy provide as follows: “If, 
with the consent of this company, an interest under this policy 
shall exist in favor of a mortgagee or of any person or corpo- 
ration having an interest in the subject of insurance other than 
the interest of the insured as described herein, the conditions 
hereinbefore contained shall apply in the manner expressed in 
such provisions and conditions of insurance relating to such in- 
terest as shall be written upon, attached, or appended hereto.” 

I do not agree with the construction that these provisions of 
the policy show a legislative intent or an intent on the part of the 
author that none of the subsequent provisions were to be appli- 
cable to the mortgagee. The preceding provisions, so far as they 
relate to acts of the owners, relate to matters and things existing, 
occurring, or that might occur, before the fire, with the exception 
of filing false proofs of loss by him and his participation in esti- 
mating the damages; while all of the succeeding provisions re- 
late to matters and things occurring, or required to be done, after 
the fire. By the lines quoted, which were evidently drafted be- 
fore the clauses to be attached were prepared, it is plainly pro- 
vided that the application of the preceding provisions to the mort- 
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gagee might be limited and defined by a slip or rider or indorse- 
ment on the policy, and as thus contemplated, and pursuant to 
the statutes cited, three mortgagee clauses were prepared. One 
of the forms relates to policies in which the owner has no interest. 
The other two relate to policies requiring payment to the mort- 
gagee “as interest may appear,” and are alike with the exception 
that one limits the liability to a proportionate part of the loss in 
case of other insurance. The other form, with this clause 
omitted, is as follows :— 


“Loss or damage, if any, under this policy, shall be payable to 
mortgagee (or trustee), as interest 
may appear, and this insurance, as to the interest of the mortgagee 
(or trustee) only therein, shall not be invalidated by any act or 
neglect of the mortgagor or owner of the within described prop- 
erty, nor by any foreclosure or other proceedings or notice of sale 
relating to the property, nor by any change in the title or owner- 
ship of the property, nor by the occupation of the premises for 
purposes more hazardous than are permitted by this policy; pro- 
vided, that in case the mortgagor or owner shall neglect to pay any 
premium due under this policy, the mortgagee (or trustee) shall, 
on demand, pay the same. 


“Provided, also, that the mortgagee (or trustee) shall notify 
this company of any change of ownership or occupancy or in- 
crease of hazard which shall come to the knowledge of said mort- 
gagee (or trustee), and unless permitted by this policy, it shall 
be noted thereon and the mortgagee (or trustee) shall on demand 
pay the premium for such increased hazard for the term of the 
use thereof; otherwise this policy shall be null and void. 

This company reserves the right to cancel this policy at any time 
as provided by its terms, but in such case this policy shall continue 
in force for the benefit only of the mortgagee (or trustee) for ten 
days after notice to the mortgagee (or trustee) of such cancel- 
lation and shall then cease, and this company shall have the right, 
on like notice, to cancel this agreement. 

‘“‘Whenever this company shall pay the mortgagee (or trustee) 
any sum for loss or damage under this policy and shall claim that, 
as to the mortgagor or owner, no liability therefore existed, this 
company shall, to the extent of such payment, be thereupon 
legally subrogated to all the rights of the party to whom such 
payment shall be made, under all securities held as collateral to 
the mortgage debt, or may, at its option, pay to the mortgagee 
(or trustee) the whole principal due or to grow due on the mort- 
gage with interest, and shall thereupon receive a full assignment 
and transfer of the mortgage and of all such other securities; but 
no subrogation shall impair the right of the mortgagee (or trus- 
tee) to recover the full amount of i 

“Dated, 

“Attached to and forming part of Policy No. ............ 


(Signature for company. )” 
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“The object of the provision to the effect that the policy should 
not be invalidated by acts or neglect of the mortgagor or owner 
was, I think, to protect the mortgagee against acts and omissions 
of the mortgagor or owner, or others, which would invalidate the 
policy or prevent a recovery by the mortgagor or owner, but 
over which the mortgagee would have no control, and concerning 
which he would have no opportunity of acquiring knowledge, as 
for instance, taking out other insurance, or transferring the prop- 
erty, or assigning an interest therein, or leaving the same vacant, 
er the commencement of an action to foreclose another mortgage. 
(Hastings vs. Westchester Fire Ins. Co.; 73 N. Y. 141; Cole vs. 
Germania Fire Ins. Co., 99 N. Y. 36.) The inference from the 
lines quoted from the standard policy is, I think, that the succeed- 
ing provisions were all to remain in force without any modifica- 
tion as part of the contract of insurance between the company 
and the mortgagee, so far as apparently applicable. If this be 
not so, then the mortgagee may commence an action to recover 
his loss at any time within six years after the fire or within six 
years and sixty days after ‘due notice, ascertainment, estimate, 
and satisfactory proof of the loss have been received by” the 
conipany, the loss not being payable until such sixty days (Hast- 
ings vs. Westchester Fire Ins. Co., 73 N. Y. 141), without giving 
notice of the fire to the company, or presenting proofs of loss, 
or affording the company an opportunity to arbitrate, and without 
beiny affected by the short statute of limitations of one year 
therein prescribed, all of which would be applicable to a claim 
made by the owner. I concede that the attachment of the mort- 
gagee clause by the insurance company at the request of the 
owrei or mortgagee gives rise to a separate contract of insurance 
bets. een the mortgagee and the company (Hastings vs. West- 
chester Fire Ins. Co., 73 N. Y. 141; Eddy vs. London Assur. 
Corj., 143 N. Y. 311), but I am of opinion that it is not fully 
expressed in the mortgagee clause alone or in the provisions of 
the policy preceding line 59 expressly referred to therein. The 
insurance company was not obliged to insure the mortgagee, and 
I regard it as an unreasonable construction of the contract to 
hold that by consenting to do so it is deemed to have intended 
to exclude all provisions with respect to notice of the fire, proofs 
of loss, arbitration and the short statute of limitations. This 
insurance company did not prepare the standard policy or the 
mortgagee clauses and there is no evidence that it participated 
therein. The statutes cited contemplated that they should be pre- 
pared by the Board of Fire Underwriters or by the Superintend- 
ent of Insurance. But whether provisions of the policy, the 
meaning of which is not clear, are to be construed favorably to 
the insured, as if they were drafted by the insurance company, 
for which there appears to be authority (Matthews vs. Am. Cent. 
Ins. Co., 154 N. Y. 449-456; Waldradt vs. P. Ins. Co., 136 N. Y.. 
375), or like a statute on the theory that they were forced upon 
the insurance companies, for which there is also authority (Kerr. 
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on Ins., sec. 70; Hamilton vs. Royal Ins. Co., 156 N. Y. 327-336; 
see also Hicks vs. British Am. Assur. Co., 162 N. Y. 284-294), is 
not very important as I view the case. The action, whether by 
mortgagee or owner, and even though no policy had been issued, 
is based upon and can only be maintained according to the condi- 
tions of the standard policy. (Hicks vs. British Am. Ins. Co., 
supra.) It is therefore an action on the policy. Starting with 
the mortgagee clause to ascertain what provisions of the policy 
must be taken with it to constitute a complete contract. I find 
no escape from the conclusion that lines 106 and 107 apply. They 
are as follows :— 

“No suit or action on this policy, for the recovery of any claim, 
shall be sustainable in any court of law or equity until after full 
compliance by the insured with all the foregoing requirements, 
nor unless commenced within twelve months next after the fire.” 

It will be observed that these provisions last quoted are not 
limited to an action by the insured, but extend to every action on 
the policy to recover any claim. If this be, as I think it is, an 
action on the policy, then not only must it be commenced within 
the period limited therefor, but it cannot be maintained until the 
insured has complied with the other requirements of the policy 
not expressly waived or modified by the mortgagee clause, or in 
the event of his refusal or default, until substantial compliance 
by the mortgagee. (Southern Home Bldg. & Loan Ass’n vs. 
Home Ins. Co., 94 Ga. 167; Am. Bldg. & Loan Ass’n vs. Farm- 
ers’ Ins. Co., 11 Wash. 619.) In the case last cited an instructive 
opinion on this point was delivered. The court in deciding 
whether the contract with the mortgagee was manifested ex- 
clusively by the mortgagee clause said, among other things: “But 
we think, also, that all of the provisions of the policy continued in 
force, excepting only such as are inconsistent with the provisions 
contained in the clause annexed; in other words, that the annexa-’ 
tion of the mortgage clause operates merely as a modification of 
the policy by dispensing with certain requirements, duties, and 
obligations which, by the terms of the policy, were imposed upon 
the owner, and protects the mortgagee against his (the mort- 
gagor’s) acts either of omission or commission, but that general 
provisions of the policy intended for the security and protection 
of the company, and which do not relate personally to the mort- 
gagor, such as the stipulation concerning the time in which an 
action shall be brought, are not abrogated or affected by it. The 
mortgagee clause is not a complete contract in itself, nor does 
it profess to be. It is, of course, conclusive upon the parties in 
so far as it speaks, and controls any provisions of the policy to 
which it is attached which are inconsistent with it; but, as a com- 
plete or entire contract, it is indefinite and uncertain. Resort must 
still be had to the terms of the policy to ascertain many things 
which are the very life of the contract; among others, the amount 
of the insurance, the property insured, the terms of the insurance, 
and very many matters concerning which the indorsement itself 
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furnishes absolutely no information whatever. The suit is based, 
not upon the indorsement as a complete contract, but upon the 
policy of which it is simply a part. It is the policy which con- 
stitutes the basis of plaintiff’s right to a recovery, and it plainly 
and unmistakably says that ‘no suit or action for the recovery of 
any claim by virtue of this policy shall be sustainable in any 
court, * * * wnless such suit or action shall be 
commenced within twelve months, next after the date of 
the fire from which such loss shall occur’.” If, as has 
been held by the General Term, the mortgagee becomes, 
to the extent of his interest, the insured. within the 
meaning of that term as used in the policy (Armstrong vs. Agri- 
cultural Ins. Co., 56 Hun 399, reversed on another point, 130 N. 
Y., 560, wherein it appears to have been assumed that the com- 
pany was entitled to proofs of loss either by the owner or mort- 
gagee), then it is manifest that the provisions requiring the in- 
sured to give notice of the fire, to file proofs of loss and to 
arbitrate the damages if unable to agree thereon, are applicable, 
and that the action cannot be maintained. If, however, the mort- 
gagee be not the insured still it is, I think, incumbent on him to 
show that the insured has performed his obligations accruing sub- 
sequent to the loss, or in default thereof that the mortgagee has 
performed them as to that part of the loss payable to the mort- 
gagee to the best of his ability, and if not within the time limited 
for performance by the insured, upon whom in that construction 
of the policy the duty would rest in the first instance, then within 
a reasonable time after acquiring knowledge or notice of the fire 
and of default on the part of the insured. (Union Inst. for Sav- 
ings vs. Phoenix Ins. Co., 196 Mass. 230; Moore vs. Hanover Ins. 
Co., 71 Hun 199, reversed on another point, 141 N. Y. 219; see, 
also, Matthews vs. Am. Central Ins. Co., supra.) The court is 
not on this appeal required to decide whether the mortgagee be- 
comes the insured as to his interest or whether, not being the in- 
sured, his right to recover depends upon compliance by the insured 
or on his own part with one or more of the provisions with re- 
spect to notice of the fire, proofs of loss and arbitration as to 
damages, for if in either aspect of the case some notice of the fire, 
or proof of loss or opportunity to arbitrate was required, then the 
judgment in favor of the defendant cannot be disturbed. That 
these provisions constitute an essential part of any contract of 
insurance based on the policy is evident, I think, on reading the 
policy. At the very outset in the first sentence which embraces 
the first six lines it is provided that the liability of the company 
shall be limited to the cash value or what it would cost to repair 
or replace the property, and that it shall have the option to take 
damaged property at its appraised value and repair, rebuild or 
replace the property damaged or destroyed. Is it reasonable to 
construe the contract between the mortgagee and the company as 
excluding these provisions? The mortgaged interest may be more 
than the total loss. If these provisions are eliminated, of what 
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use, in such event, are they to the company? If it be not liable 
to the owner it might under the subrogation clause have a right 
of action against him for reimbursement, but of what avail, in that 
event, are these provisions with respect to repairing, restoring or 
rebuilding? That the agreement with the mortgagee is subject 
to such provisions has long been the settled law of this jurisdic- 
tion. (Heilmann vs. Westchester Fire Ins. Co., 75 N. Y. 7; see, 
also, Wynkoop vs. Niagara Fire Ins. Co., 91 N. Y. 478.) In the 
same sentence we find a provision for arbitrating the loss in the 
event that the insured and the company are unable to agree there- 
on. Can there be any doubt that if they do agree, or if the dam- 
ages be arbitrated according to the contract, the loss agreed upon 
or determined by the arbitration, in the absence of bad faith or 
fraud, will be binding on the mortgagee? It is then provided in 
the same sentence as follows: “and, the amount of loss or dam- 
age having been thus determined, the sum for which this company 
is liable pursuant to this policy shall be payable sixty days after 
due notice, ascertainment, estimate and satisfactory proof of the 
loss have been received by the company in accordance with the 
terms of this policy.” Whether the policy be construed as a form 
of contract prescribed by the Legislature, so that the legislative 
intent governs, or as recommended or prepared by those repre- 
senting the interests of insurance companies, I think it is not 
reasonable to infer that it was intended as between the mortgagee 
and the company to exclude all of these conditions, upon which 
liability of the company to pay the loss in money depends. In 
my opinion the only theory on which the liability of the company 
to the mortgagee without substantial compliance with these con- 
ditions precedent could be sustained is that the mortgagee clause 
alone constitutes the contract and that not only are all provisions 
succeeding lines 56 and 59 excluded, but also all preceding provi- 
sions that are not expressly continued by the mortgagee clause. 
Such a contention would be untenable. None of the provisions 
of the first six lines, which I have discussed and coftsidered, are 
expressly continued by the mortgagee clause. Moreover, it is 
expressly provided in lines 31 to 35 inclusive, that the company 
shall not be liable for loss caused directly or indirectly “by inva- 
sion, insurrection, riot, civil war or commotion, or military or 
usurped power, or by order of any civil authority; * * * or 
* * * by explosion of any kind, or lightning; but liability for 
direct damage by lightning may be assumed by specific agreement 
hereon.” None of these provisions are expressly continued by 
the mortgagee clause, but could it be successfully, or even seri- 
ously maintained that these provisions do not form part of the 
contract between the mortgagee and the insurance company? Is 
it reasonable to suppose that liability to mortgagees was imposed 
upon the insurance companies by the Legislature, or voluntarily 
assumed by them for a loss arising from a cause expressly ex- 
cluded from the risks assumed? It is also significant that these 
provisions are not expressly limited to liability to the owner, but 
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are general and relate to all liability under the policy. Likewise 
lines 36 and 37 provide: “If a building or any part thereof fall, 
except as the result of fire, all insurance by this policy on such 
building or its contents shall immediately cease.” These provi- 
sions are not expressly continued by the mortgagee clause, but 
for the reasons already assigned, I think that they constitute part 
of the contract with the mortgagee. There are other provisions 
preceding line 59 to which the same argument applies. Provi- 
sions rendering the policy void for misrepresentations on the part 
of the owner with respect to his interest in the property invali- 
dates it also as to a mortgagee under the standard policy and 
mortgagee clause. (Genesee Falls Ass’n vs. U. S. Fire Ins. Co., 
16 App. Div. 587; see, also, Graham vs. Germania Ins. Co., 87 N. 
Y. 69.) Now if I have succeeded in demonstrating that the 
provisions of the policy preceding line 59 which are neither ex- 
pressly modified nor continued in force by the mortgagee clause 
constitute, so far as applicable, part of the contract of insurance 
with the mortgagee, then, it follows logically, I think, that the 
provisions with respect to notice of the fire, proof of loss and 
arbitration likewise become part of that contract, for although the 
specific requirement with respect to these things is contained in 
lines succeeding line 59, yet there are, as has been seen, in the 
first sentence of the policy, general provisions with respect 
thereto which in reality make them part of the very first provi- 
sions of the contract. The provisions with respect to notice of 
the fire, proof of loss, arbitration as to the damages, and fixing a 
short statute of limitations—of course the question as to the 
statute of limitations is not presented by the demurrer—may 
fairly be said to be applicable to any claim made against the com- 
pany under the policy, and without expressing an opinion as to 
whether the mortgagee is an insured within the contemplation of 
the contract, I am decidedly of opinion that the action cannot be 
maintained without alleging compliance by the owner with the 
requirements of the policy with respect to giving notice of the fire, 
filing proofs of loss and affording the company an opportunity to 
arbitrate the loss, or in default of compliance by the owner, such 
compliance in those respects on the part of the mortgagee as 
could be made in the exercise of due diligence and reasonable care. 
I am of opinion that the decision of the Court of Appeals in Eddy 
vs. London Assur. Corp., supra, tends to sustain these views. 
There Judge Peckham, writing for the court in deciding that the 
contract with the mortgagee’ is separate, said :— 

“By taking the insurance in the manner the mortgagee herein 
did, instead of taking out a separate policy, all the provisions in 
the policy, which from their nature would properly apply to the 
case of an insurance of the mortgagee’s interest, would be re- 
garded as forming part of the contract with him, while those pro- 
visions which antagonize or impair the force of the particular and 
specific provisions contained in the clause providing for the insur- 
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ance of the mortgagee, must be regarded as ineffective and in- 
applicable to the case of the mortgagee.” 
€ views expressed by the Court of Appeals in Hicks vs, 

British Am. Assur. Co., supra, tend also to uphold the contention 
made in behalf of the insurance company. In that case Chief 
Judge Parker, writing for the court, pointed out that the purpose 
of requiring proofs of loss was to prevent the perpetration of 
fraud on the insurance companies. It scarcely needs reflection 
to realize that if a mortgagee may recover six years or more after 
the loss, without notice of the fire, proof of loss or opportunity 
for arbitration, the door will be opened wide, not only to fraudu- 
lent claims upon which the companies will be victimized, for they 
will be helpless in many instances to defend themselves against 
dishonest claims, but also to collusion between owners and mort- 

ees . 

therefore vote for affirmance. 


Note by the Editor of the Insurance Law Journal. 


In addition to the authorities cited in connection with this case the 
recent decision of the Supreme Court of Ohio in the case of Erie Brew- 
ing Co. et al. vs. Ins. Co., 39 Ins. L. J. 200, may be profitably studied. 
Under a mortgage clause similar to the present one it was there held that 
the mortgagee was bound by an award of appraisers, although he had no 
knowledge of their appointment. The mortgagor, it is true, had not com- 
mitted a breach of contract, but the court in reaching its conclusion dis- 
cussed at length the meaning and effect of the mortgage clause. It was 
held that, except as modified or limited by the express language of the 
clause, the plain provisions of the policy must prevail and be observed; 
that the clause was not intended to be a new and separate contract with 
the mortgagee; that it does not waive or destroy any express provisions 
in the policy, and only modifies the contract to the extent that such modi- 
fication is clearly expressed therein. “This view,” says the court, “leads 
to the conclusion that the principal contract must be observed, except as 
expressly modified, and that the right of the mortgagee depends upon and 
must be worked out through the relation which the insured sustains to 
the insurance company, that relation being one of solemn primary con- 
tract.” The court cites, among others, Fogg et al. vs. Ins. Co., 10 Cush. 
(Mass.) 337; Minturn vs. Ins. Co., 10 Gray (Mass.) 501; Atlas Reduc- 
tion Co. vs. Ins. Co., 71 C. C. A. 21; Chandos et al. vs. Ins. Co., 84 Wis. 
184. The question before the court was the construction of the clause— 
what was intended by it, regardless of whether or not the original insured 
had violated its provisions, and its application to a condition in the policy 
which, like the one in the present case, followed the reference to the 
mortgagee clause. It seems plain that the case lends strong support to 
the present dissenting opinion. 

There is another clause in the standard policy not referred to in the 
present decision, but which is entitled to-consideration. The final clause 
reads as follows: “This policy is made and accepted subject to the fore- 
going stipulations and conditions together with such other provisions, 
agreements or conditions as may be indorsed hereon or added hereto.” 
The apparent intention of this clause is to make the entire contract sub- 
ject to its provisions except as they may be expressly modified or waived 
by indorsement. If the mortgagee clause is attached cotemporaneous with 
the policy it cannot well be disputed that the policy was issued and ac- 
cepted subject to all its conditions. If subsequently attached, it would 
still logically follow that the contract as a whole was contemplated by 
the parties. Irrespective of whether the effect of the clause is to make 
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a new and independent contract with the mortgagee, the intention of the 
parties would seem clear that the contract as an entirety should remain 
in force for the protection of the mortgagee, subject to its provisions, 
except as affected by their violation by the mortgagor. It is difficult, in 
view of the final clause quoted, to conceive that the intention of the par- 
ties was to grant to a mortgagee without consideration a release from 
conditions that have been regarded from time immemorial as essential, 
irrespective of the party insured, compliance with which are not incon- 
sistent with the relation of a mortgagee, without which no insurance con- 
tract has been deemed complete and whose release would materially in- 
crease the risk. The contract is not made subect to the conditions as 
modified by indorsement, but such indorsements are simply “added” con- 
ditions, to be construed with them under the ordinary legal rules for the 
construction of contracts, so as to give effect to all if possible. “The mean- 
ing of an insurance contract is to be gathered from a consideration of 
all its parts, and no provision is to be wholly disregarded simply because 
inconsistent with other provisions unless no other reasonable construction 
is possible; if the two can stand together and reasonable effect can be 
given to both, then both are to be retained, where effect being given to 
both it will tend to carry out the clear purpose or intent of the agree- 
ment.” Clement on Fire Ins. as a Valid Contract, p. 456 and cases there 
oa: mae Ins. Co. vs. Roost, 55 Ohio St. 58; Eddy vs. Assur. Co., 
ns. 

Notice and proofs of loss are made a requisite irrespective of the 
party in interest on whom the duty must fall. That they are not incon- 
sistent with the relation of the mortgagee would appear from the fact 
that their timeliness and adequacy is largely dependent on the ability of 
the party on whom the duty devolves. Solomon vs. Ins. Co, 160 N Y. 
595; Niagara Ins. Co. vs. Scammon, 100 Ill. 644; Georgia Home Ins. Co. 
vs. Goode, 95 Va. 751;. Atna Ins. Co. vs. Bark, 23 Ins. L. J. 807; Bum- 
stead vs. Ins. Co., 12 N. Y. 81. 

That the limitation clause is binding on the mortgagee, see American, 
&c., Ass’n vs. Ins. Co., 24 Ins. L. J. 838; Shawnee Ins. Co. vs. Bayha, 8 
Kan. App. 169. The rule that the mortgagee is not obligated to furnish 
proofs under the mortgage clause has been sustained in Florida: Glens 
Falls Ins. Co. vs. Porter, 33 So. Rep. 473; also in Illinois: Northern 
Assur. Co. vs. Ass’n, 198 Ill. 474; but per contra in Missouri and Minne- 
sota: Lombard, &e., Co. vs. Ins. Co., 62 Mo. App. 315; Shapiro vs. Ins. 
Co., 22 Ins. L. J. 310. Since a claimant must affirmatively prove his loss 
in order to recover, it is not clear why, on principle, a mortgagee, should 
be excused from compliance with a policy requirement when it must be 
substantially met in order to maintain suit. Nor is it clear if the policy 
clauses following the reference to the mortgage clause are to be dis- 
tinguished as a class from those which precede, why those, like the limi- 
tation and arbitration and contribution clauses, should not also be included 
in the same class. The mortgagee would thus be permitted at the end 
of any statutory period to recover his moneyed loss within the policy 
regardless of other insurance or of opportunity for its disinterested esti- 
mate. That such was not the intention of the parties in affixing the clause 
— seem clear. These views lend support to the dissenting opinion 
above. 
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COURT OF APPEALS OF MARYLAND. 


CITIZENS’ MUT. FIRE INS. CO. or 
Ceci, County 


vs. 


CONOWINGO BRIDGE CO.* 


ACTION ON POLICY—EVIDENCE. 


Where, in an action on an insurance policy, the policy was set out in the 
declaration according to its legal effect, it was properly admitted in 
evidence. 


[For other cases, see Insurance, Cent. Dig. §§ 1632-1644; Dec. Dig. § 645.] 


PROOF OF LOSS—WAIVER—EVIDENCE. 


Where, in an action on a fire policy, defendant claimed freedom from 
liability for breach of a condition to furnish proof of loss, which re- 
quirement plaintiff claimed the company had waived, a question asked 
one of plaintiff’s officers whether he ever received any complaint from 
the insurance company that the paper sent as proof of loss was not 
correct or sent in proper time, who answered that he never received 
any communication at all from defendant on the subject, was cotn- 
petent on the issue of waiver. 


ee yore cases, see Insurance, Cent. Dig. §§ 1687, 1688, 1699; Dec. Dig. 


PROOF OF LOSS—WAIVER—EVIDENCE. 


In an action on a fire policy, correspondence between the insurer and the 
attorney for the insured, relating to the question of proof of loss, was 
admissible on the issue of the insurance company’s waiver of further 
proof. 

[For other cases, see Insurance, Cent. Dig. §§ 1687, 1688, 1699; Dec. Dig. 
§ 664.] . 


CONDITIONS PRECEDENT—WAIVER. 


Where an insurer does that which is inconsistent with an intention to in- 
sist on a strict compliance with the conditions precedent of the con- 
tract, it will be treated to have waived their performance. 


[For other cases, see Insurance, Cent. Dig. § 1026; Dec. Dig. § 388.] 


PROOF OF LOSS—TIME—EVIDENCE. 


Where, in an action on a fire policy, complainant malt that prompt ni- 
ing of proofs of loss had been waived, proofs of loss furnished, 
though not within the time prescribed, were admissible in evidence. 


[For other cases, see Insurance, Cent. Dig. §§ 1697-1706; Dec. Dig. § 
662.] 


PROOF OF LOSS—WAIVER—EVIDENCE. 

In an action on a fire policy, evidence held to warrant a finding of waiver 
of prompt furnishing of proofs of loss. 

[For other cases, see Insurance, Cent. Dig. § 1725; Dec. Dig. § 665.] 


% Decision rendered, June 22,1910. 77 Atl. Rep. 378. 
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INTEREST OF INSURED—FAILURE TO DISCLOSE MORTGAGE. 


Where a fire policy on a bridge provided that it should be void if the 
interest of the insured in the property was not truly stated, the policy 
was not avoided by an undisclosed mortgage thereon. 


[For other cases, see Insurance, Cent. Dig. § 613; Dec. Dig. § 282.] 


MEASURE OF LIABILITY. 


Where, in an action on a policy insuring a bridge, it appeared that the 
main bridge was destroyed by fire, and that the loss exceeded the 
amount of all the insurance thereon, the court properly charged at 
plaintiff’s request that the jury in estimating the damages must find 
from the evidence the actual cash value of the whole property de- 
stroyed, and, if the whole loss exceeded the amount of the insurance, 
they should find a verdict for the full amount of the policy, with in- 
terest. 


[For other cases, see Insurance, Cent. Dig. §§ 1285-1290; Dec. Dig. § 504.J 


CON DITIONS—COMPLIANCE 

Conditions in a fire policy requiring proofs of loss, when set out in the 
policy, form part of the contract, binding on both parties, and must 
be complied with unless waived. 


[For other cases, see Insurance, Cent. Dig. § 1323; Dec. Dig. § 536.] 


CONDITIONS—INSTRUCTION—WAIVER. 


Where a fire policy, provided for notice and proofs of loss as conditions 
precedent to a right to recover thereon, plaintiff's prayer that if 
defendant made the policy and delivered it to plaintiff, and if there- 
after the property described therein was totally consumed, and plain- 
tiff gave defendant notice and defendant received same, though not 
within the time prescribed in the policy, and if such notice was made 
out and sent to defendant with reasonable dispatch under the circum- 
stances mentioned in the evidence after the fire, and the cash value of 
the property insured exceeded the total amount of insurance in force 
on the bridge at the time of the fire, then plaintiff was entitled to 
recover, was erroneous as relieving plaintiff from the liability of com- 
plying with the policy requirements as to proofs of loss. 

[For other cases, see Insurance, Cent. Dig. § 1781; Dec. Dig. § 669.] 


Appeal from Court of Common Pleas; Thos. Ireland Elliott, 
Judge. 


Action by the Conowingo Bridge Company against the Citizens’ 
Mutual Fire Insurance Company of Cecil County. Judgment for 
plaintiff, and defendant appeals. Reversed. 

The following are the prayers referred to in the opinion :— 

Plaintiff’s first prayer: ‘The Conowingo Bridge Company, the 
plaintiff in this case, prays the court to instruct the jury that if 
they find from the evidence in this case that the defendant made 
the policy of insurance offered in evidence, and delivered the same 
to the plaintiff, and if they further find that the property described 
in said policy, to wit, that part of Main Conowingo Bridge across 
Susquehanna river located in Cecil County was totally destroyed 
by fire on or about the 5th day of June, 1907, and that the plain- 
tiff did give and the defendant did receive on the 8th day of June, 
1907, the notice of said fire, dated the 8th day of June, 1907, of- 
fered in evidence, and if they further find from the evidence that 


said notice was made out and sent with reasonable dispatch under 
VoL. XXXIX.—102. 
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the circumstances mentioned in the evidence after the occurrence 
of said fire, and if they further find from the evidence that the 
plaintiff did render and furnish and the defendant did receive the 
proof of loss offered in evidence, if the jury find said proof of 
loss, on or about the 6th day of August, 1907, and if the jury find 
from the evidence the letters from Thomas H. Robinson ad- 
dressed to W. T. Warburton, the president of the defendant, 
dated July 30, 1907; October 14, 1907; January 2, 1908; Janu- 
ary 4, 1908; and January 11, 1908, and that they were received 
by the said W. T. Warburton and that said W. T. Warburton was 
the president of the defendant, and if they further find the let- 
ters of said W. T. Warburton to said Thomas H. Robinson of- 
fered in evidence and dated October 26, 1907, and January 3, 
1908, and that said letters were received by said Thomas H. Rob- 
inson and further find that said Thomas H. Robinson was au- 
thorized by the plaintiff to collect from the defendant the amount 
claimed by the plaintiff to be due it under the policy of insurance 
offered in evidence in this case, if the jury find said policy, then 
the jury may find from said letters and evidence in this case that 
the defendant waived the provision of the policy requiring the 
proof of loss to be filed in thirty days from the date of the fire, 
and the verdict of the jury may be for the plaintiff, even though 
the jury may find from the evidence that said proof of loss was 
not rendered by the plaintiff and not received by the defendant 
within thirty days from the date of the fire mentioned in the evi- 
dence.” 


Plaintiff's second prayer: “The plaintiff prays the court to 
instruct the jury, and if they find from the evidence in this case 
that the defendant made the policy of insurance offered in evi- 
dence, and delivered the same to the plaintiff, and if they further 
find that the property described in said policy and mentioned in 
the evidence, to wit, that part of Main Conowingo Bridge across 
Susquehanna river located in Cecil County, was totally destroyed 
by fire on or about the 5th day of June, 1907, and that the plain- 
tiff did give the defendant, and the defendant did receive on the 
8th day of June, 1907, the notice of said fire dated the 8th day of 
June, 1907, offered in evidence, and if they further find that said 
notice was made out and sent to the defendant with reasonable 
dispatch under the circumstances mentioned in the evidence after 
the occurrence of said fire, and if they further find from the 
evidence that the cash value of said Main Conowingo Bridge ex- 
ceeded the total amount of insurance in force on said Main bridge 
at the time of said fire, then the plaintiff is entitled to recover in 
this action, and the verdict of the jury may be for the plaintiff.” 

Plaintiff’s third prayer: “The plaintiff prays the court to in- 
struct the jury that, if their verdict is for the plaintiff, they must 
in estimating the damages find from the evidence the actual cash 
value of the whole property destroyed by the fire as given in 
evidence, and, if the jury shall find that the whole loss of the 
plaintiff exceeded in amount the whole amount of insurance as 
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shown by the evidence on the property destroyed by the fire, then 
their verdict should be for the full amount insured under the 
policy in suit, together with interest thereon in the discretion’ of 
the jury.” 

Defendant’s first prayer: “At the request of the defendant, the 
court instructs the jury that the plaintiff has offered no evidence 
legally sufficient to prove that within thirty days after the hap- 
pening of the fire mentioned in the declaration it furnished to the 
defendant preliminary proof of its alleged loss by said fire, as pre- 
scribed by the conditions of the policy sued on and read in evi- 
dence, and that no evidence has been offered legally sufficient to 
show that the failure of the plaintiff to furnish to the defendant 
preliminary proof of its alleged loss within thirty days after the 
fire was waived by the defendant, and that, therefor, their verdict 
must be for the defendant.” 

Defendant’s second prayer: “The defendant by its counsel 
prays the court to instruct the jury that if they shall find that at 
the time the policy was issued there was outstanding a mortgage 
executed and delivered by the plaintiff, bearing date October 1, 
1904, to the Colonial Trust Company of Baltimore to secure a 
bonded indebtedness of the plaintiff company to the extent of 
$15,000 and that the plaintiff did not at the time said policy was 
issued state the existence of such outstanding mortgage, then such 
failure of the plaintiff to state the existence of such outstanding 
mortgage on the property covered by the policy was a violation of 
the condition of the policy in the words and figures following: 
‘This entire policy shall be void if the insured has concealed or 
misrepresented in writing or otherwise any material fact or cir- 
cumstance concerning this insurance or the subject thereof, or if 
the interest of the insured in the property be not truly stated here- 
in’—and accordingly the plaintiff is not entitled to recover and 
the verdict must be for the defendant.” , 

Defendant’s third prayer: ‘That the plaintiff has offered evi- 
dence legally sufficient to show that the loss sustained by it by the 
fire shown by the evidence exceeded the total amount of insurance 
held by the plaintiff on the property covered by the policy sued 
on, and that, therefore, the plaintiff can recover no more than 
the pro rata contribution of the defendant on the policy sued on 
to the total insurance of the plaintiff on the property covered by 
the policy sued on.” 


Argued before Boyd, C. J., and Briscoe, Pearce, Schmucker, 
Burke, Thomas, Pattison, and Urner, JJ. 


W. Catvin CuHEstNut, for Appellant. 
Tuomas H. Rosinson and SHirtey Carter, for Appellee. 


Briscog, J. 
It appears from the docket entries in this case that the suit was 
instituted in the circuit court for Cecil County on the 11th day of 
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April, 1908, and upon suggestion of the plaintiff was on the 21st 
of September, 1908, removed to the circuit court of Baltimore 
County for trial. Subsequently, on the 8th of January, 1909, it 
was removed upon the suggestion of the defendant to the court 
of common pleas of Baltimore city. On the 16th of January, 1909, 
a judgment by default for want of a plea was entered in favor of 
the plaintiff, but on the 22d of July, 1909, this judgment was 
stricken out, with leave to the defendant to plead. The trial re- 
sulted in a verdict in favor of the plaintiff, and the defendant has 
appealed. 

The declaration consists of a single count based on a policy of 
fire insurance, and this in substance charges that the defendant 
the Citizens’ Mutual Fire Insurance Company of Cecil County, a 
body corporate, on the 28th day of March, 1907, by its policy of 
insurance issued as of that date and in consideration of the stipu- 
lation therein named and of the payment of one dollar and fifty 
cents as a premium, promised and agreed with the Conowingo 
Bridge Company, a corporation, to insure it subject to the condi- 
tions therein named and during the period commencing on the 
28th day of March, 1907, to the 10th day of February, 1912, to 
the extent of $3,000 against all direct loss or damage by fire on 
that part of Main Conowingo bridge across Susquehanna river, 
located in Cecil County. The loss, when it did occur, the insur- 
ance company agreed, subject to the terms of the policy, to pay 
to the plaintiff within ninety days after due notice, ascertainment, 
estimate, and satisfactory proof of loss were received. The dec- 
laration then avers that on the 5th day of June, 1907, and during 
the time prescribed in the policy, the bridge therein described and 
owned by the plaintiff was consumed and totally destroyed by 
fire, that forthwith the plaintiff did give notice thereof to the de- 
fendant company and furnish the proof of loss required, and 
offered and tendered itself ready and willing to furnish such 
other proof as the defendant’s officers and agents should reason- 
ably demand, and the plaintiff did thereupon demand of the de- 
fendant the payment of the amount for which it was insured 
under the policy, which demand the defendant has negiected and 
refused to pay and perform; that such fire and such consequent 
loss were not such as were by the policy of insurance excluded 
from its operation and effect, but were such as were reasonably 
and legitimately included within the provisions of the policy of 
insurance of the defendant; and that all times have elapsed and 
all things and conditions have happened and have been performed, 
wh‘ch under the terms of the policy of insurance were necessary 
to have elapsed and to have been performed to entitle the plain- 
tiff to the payment and to have and maintain this action. 

The defendant rested its defense to the suit upon seven pleas. 
In addition to the general issue pleas in assumpsit and in debt, 
there were five special pleas to the declaration. The third and 
fourth pleas are not insisted upon, but it is: contended that the 
court below committed an error in sustaining the plaintiff’s de- 
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murrers to the fifth, sixth and seventh pleas. The fifth plea al- 
leged the failure of the plaintiff to comply with the condition of 
the policy requiring the furnishing of proofs of loss. The sixth 
averred a breach of the condition and provision of the policy, in 
that at the time of the issuing of the policy sued on the interest 
of the plaintiff in the property was other than unconditional ana 
sole ownership and the property insured was a building or bridge 
not owned by the plaintiff in fee simple. The seventh plea as- 
serted that the policy under its terms had been forfeited and was 
void, because at the time of its issue there was an outstanding 
mortgage on the property insured, the existence of which was not 
disclosed by the plaintiff to the defendant. We have examined 
the pleadings with care and find no reversible error in the rulings 
of the court thereon, and the demurrers were properly sustained. 
They, in effect, amounted to the general issue plea; which had 
been filed in the case. ‘The rule is well settled that all defenses are 
open under the general issue plea which show the plaintiff is not 
entitled to recover. Herrick vs. Swomley, 56 Md: 456; Thorne 
vs. Fox, 67 Md. 67, 8 Atl. 667. 

The sixth and seventh pleas also asserted an erroneous proposi- 
tion of law, that the existence of the undisclosed mortgage on the 
property rendered the policy void, and will be more fully discussed 
in connection with the defendant’s second prayer. 

At the trial of the case the defendant (appellant here) reserved 
eight exceptions, seven to the rulings of the court in granting 
the plaintiff’s three prayers, in rejecting the defendant’s three 
prayers, and in overruling the defendant’s special exception to the 
plaintiff's third prayer. These prayers will be set out by the re- 
porter in full in the report of the case. 

The questions of law in the case are presented on these rulings, 
and we shall now dispose of them in their regular order. 

The first exception is based upon the refusal of the court to 
exclude the policy of insurance as evidence. The policy had been 
set out in the declaration according to its legal effect, and there 
could have been no possible objection to the admissibility of the 
policy as evidence. In Prudential Ins. Co. vs. Devoep 98 Md. 588, 
56 Atl. 809, it was said the policy of insurance was the basis of 
the action and was properly admitted as evidence. It was in 
effect alleged in the pleadings, and, not having been denied by 
the next succeeding pleadings, it was admitted for the purpose of 
the action. Article 75, § 23, subsec. 108; Code Pub. Gen. Laws; 
Caledonian Ins. Co. vs. Traub, 80 Md. 215, 30 Atl. 904. 

The second exception was taken to the action of the court in 
permitting the witness Harlowe, who was treasurer and chairman 
of the executive committee of the plaintiff company, to answer 
following question: “Q. Did you ever receive any letter or other 
communication from the Citizens’ Mutual Fire Insurance Com- 
pany of Cecil county, the defendant, that the paper you sent then 
as proof of loss was not correct or was in any way not in proper 
form or that it had not been filed in time?” This we think was a 
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proper question, because the answer of the witness, “that he never 
received any communication at all from the defendant on the 
subject,” was competent evidence relating to the question of 
waiver, and tended to support the plaintiff’s theory that the de- 
fendant had waived the condition of the policy requiring the 
proofs of loss to be furnished within 30 days. Hartford F. Ins. 
Co. vs. Keating, 86 Md. 130, 38 Atl. 29, 63 Am. St. Rep. 499; M. 
& M. Trans. Co. vs. Eichberg, 109 Md. 228, 71 Atl. 993, 130 Am. 
St. Rep. 524. 

The third, fourth, fifth, and sixth exceptions were taken to the 
admissibility in evidence of certain letters (which are fully set out 
in the exception) which had passed between Mr. Thomas H. 
Robinson, the attorney for the plaintiff and Mr. Wm. T. War- 
burton, the president of the defendant company. This correspond- 
ence began on the 30th of July, 1907, and the last letter appears 
to have been written on the 11th of January, 1908. They all re- 
lated to the subject-matter of the controversy and to the ques- 
tion of waiver. We entertain no doubt of the correctness of the 
rulings upon these exceptions. It is well settled that, when an 
insurer does that which is inconsistent with its intention to insist 
upon a strict compliance with the conditions precedent of the con- 
tract, it is treated as having waived their performance. McElroy 
vs. Insurance Co., 88 Md. 150, 41 Atl. 112, 71 Am. St. Rep. 400; 
Continental Ins. Co. vs. Reynolds, 107 Md. 96, 68 Atl. 277; Fire- 
man’s Ins. Co. vs. Floss & Co., 67 Md. 417, 10 Atl. 139, 1 Am. St. 
Rep. 398 ; Caledonian Ins. Co. vs. Traub, 80 Md. 222, 30 Atl. 904; 
Hartford Fire Insurance Co. vs. Keating, 86 Md. 130, 38 Atl. 29, 
63 Am. St. Rep. 499; Rokes vs. Amazon Ins. Co., 51 Md. 512, 34 
Am. Rep. 323. In the recent case of Bakhaus vs. Caledonian In- 
surance Co., 112 Md. —, 77 Atl. 310, the cases in this state and 
elsewhere are carefully reviewed and considered by Judge Thomas 
upon the application of the doctrine of waiver. It was there 
said: “The rule is well settled that the question of waiver in any 
case must depend upon the facts and circumstances of the case 
under review. Any acts or conduct of the insurer or its repre- 
sentatives that are, under the circumstances, calculated to mis- 
lead the insured and to induce him to believe that performance of 
the condition will not be required, or that proofs of loss would be 
ineffectual and nugatory, will, if he is thereby misled, amount to 
a waiver.” 

The seventh bill of exception relates to the ruling of the court in 
admitting in evidence the proofs of loss dated the 5th day of Au- 
gust, 1907. This evidence, we think, was clearly relevant to the 
issue under the facts of the case, and for the reasons stated there 
was no error in its admission. The defendant, however, sub- 
sequently made the proof of loss evidence in the case by calling 
the witness Harlowe, and asking him as to the truth of the state- 
ments set out therein and that there was a mortgage on the prop- 
perty, at the date of the issuing of the policy. 

The question upon the pleadings and the evidence having been 





Fire.] Citizens’ M. F. I. Co. vs. Conowingo Bridge Co. 1581 


disposed of, we come now in conclusion to the rulings of the court 
on the prayers, and upon the several propositions of law contained 
and brought up on the eighth and the last exception. These ques- 
tions of law, as stated by the appellant in its brief, are involved in 
the following propositions: First, the effect of the failure to file 
the proofs of loss within the time required by the policy, and 
whether there was any waiver of this requirement; second, the 
effect of the existence undisclosed of the mortgage on the bridge; 
and, third, as to the effect of the pro rata clause in the policy as 
applied to the facts of this case concerning the other insurance 
on the property. It will be seen that the policy of insurance was 
issued on the 28th day of March, 1907, and covered that part of 
main Conowingo bridge across the Susquehanna river located in 
Cecil County. The main bridge was 1,328 feet in length, extend- 
ing across the Susquehanna river from the Harford County 
bank of the river to the Cecil County bank, and, according to a 
report of the commissioners under the act of 1829, 799 feet of 
the main bridge were in the limits of Harford County and 529 
feet in Cecil County. The whole of the main bridge was totally 
consumed or destroyed by fire on the 5th of June, 1907. 

There is a provision in the policy to the following effect: “If 
fire occur the insured shall give immediate notice of any loss 
thereby in writing to this company, protect the property from 
further damage, forthwith separate the damaged and undamaged 
personal property, put in the best possible order, make a com- 


plete inventory of the same, stating the quantity and cost of each . 


article and the amount claimed thereon; and within thirty days 
after the fire unless such time is extended in writing by this 
company, shall render a statement to this company, signed and 
sworn to by said insured, stating the knowledge and belief of the 
insured as to the time and origin of the fire, the interest of the in- 
sured and of all others in the property; the cash value of each 
item thereof and the amount of loss thereon; all incumbrances 
thereon; all other insurance, whether valid or not, covering any 
of said property; and a copy of all the descriptions and sched- 
ules in all policies; any changes in the title, use, occupation, loca- 
tion, possession, or exposure of said property since the issuing of 
this policy; by whom and for what purpose any building herein 
described and the several parts thereof were occupied at the 
time of fire; and shall furnish, if required, verified plans and 
specifications of any building, fixtures or machinery destroyed or 
damaged, and shall also, if required, furnish a certificate of the 
magistrate or notary public (not interested in the claim as a cred- 
itor or otherwise, nor related to the insured) living nearest the 
place of fire, stating that he has examined the circumstances and 
believes the insured has honestly sustained loss of the amount 
that such magistrate or notary public shall certify.” 

It is admitted that the following notice of loss, dated the 8th 
of June, 1907, was sent by the plaintiff company and received by 
the defendant corporation, and that the “proof of loss” was 
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mailed on August 5, and received by the insurance company on 
August 6, 1907. 
“Notice of Loss. 


“Conowingo, Md., June 8, 1907. 
“Charles E. Warburton, Esqr. 
“Secretary Citizens’ Mutual Fire Ins. Co. of Cecil County. 
“Dear Sir: I hereby notify you that the main structure of the 
Conowingo Bridge Co. located in Cecil and. Harford counties 
was entirely consumed by fire about midnight of the 5th inst. 
The insurance will only partially cover the loss and is placed in 
the following companies, to wit :— 
Citizens’ Mutual Fire Insruance Company of Cecil 
aaa chee Miia la ae Oi ha bal ae Aw win eel $3,000 
Mutual Fire Insurance Company in Harford Co. .... 3,000 
Commercial Union Assurance Co., Ltd., of London.. 5,000 
Home Insurance Co. of New York 


21,000 
“Very truly, 
“Chas. R. McConkey, Secretary.” 


It also appears from the proof that on July 30, 1907, Mr. Rob- 
inson, the counsel for the appellee, in whose hands this policy of 
insurance, together with the others held by the company, had 
been placed for collection, wrote the following letter to Mr. W. 
T. Warburton, president of the defendant company: “The Home 
Insurance Company of New York and the Commercial Union 
Assurance Company, in which the Conowingo bridge was insured 
for $15,000 in all, desire to arbitrate the question of the value of 
the bridge. Why, I do not know, but as they have the right to do 
it the bridge company cannot object, as the loss is far more than 
the amount of the insurance. But before agreeing to arbitrate, 
| suggested to Mr. Albert G. Hancock, the representative of the 
stock companies, that I would find out if the Hartford Fire In- 
surance Company and your company desired to have the question 
of values arbitrated. Of course the expense of the arbitration 
would have to be paid by the companies participating. I notified 
the Hartford Fire Insurance Company of the desire on the part 
ot the stock companies to arbitrate values, and they told me they 
did not care to go to that expense, as their representative felt 
satisfied that the loss was far above the amount of the insurance, 
and that they intended to pay the $3,000 for which they were re- 
sponsible next Monday. | therefore would thank you to advise 
me at the earliest possible date whether or not your company de- 
sires to participate in this arbitration.” 

The record does not show that the appellant made any reply 
to this letter, or to the notice of loss, or the proofs of loss, re- 
ceived by it, so on the 14th of October, 1907, Mr. Robinson wrote 
again to Mr. Warburton, the president of the company: “The 
directors of the Conowingo Bridge Company requested me to ask 
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you when they can expect an adjustment of the insurance 
amounting to $3,000 in your company on the bridge that was re- 
cently destroyed by fire. Kindly let me hear from you and 
oblige.” On the 26th of October, 1907, a reply to this letter was 
received, as follows: “Your letter of the 14th inst., in reference 
to the insurance on Conowingo bridge, was duly received at my 
office. 1 have been almost constantly away from home, and | 
will not be able to take this matter up with you until after the 
election, at that time I will write you fully upon the subject. 
Yours truly, W. T. Warburton.” 

No further action appears to have been had in relation to the 
matter until the 2d day of January, 1908, when the following let- 
ter was written by Mr. Robinson to Mr. Warburton: “I had 
forgeiten, until again reminded by the directors of the Conowingo 
Bridge Company, to take up with you the matter of the adjust- 
mert of the insurance of the Conowingo bridge under policy 1,392 
in your company. Kindly let me hear from you as to when we 
may expect a settlement of this matter, and wishing you the com- 
pliments of the season, and with kind regards, 1] remain,” etc. 
The reply of Mr. Warburton to this letter is dated the 3d day of 
january, 1908, and is as follows: “Your letter has just been re- 
ceived in regard to the claim of the Conowingo Bridge Company, 
for insurance. There is no proof of loss submitted by the con; 
pany according to the terms of its policy and the directors have 
ncthing to act upon.” 

Upon the proof set out in these letters and the other evidence 
in the case, we think there was ample evidence to constitute a 
waiver, and the court committed no error in granting the plain- 
tiff’s first prayer, which instructed the jury that, if they find the 
facts set out in this prayer, then they may find from said letters 
and the evidence in the case that the defendant waived the pro- 
vision of the policy requiring the proof of loss to be filed in thirty 
days from the date of the fire, and the verdict of the jury may 
be for the plaintiff, even though the jury may find from the evi- 
dence that the proof of loss was not rendered by the plaintiff and 
not received by the defendant within thirty days from the date oi 
the fire mentioned in the evidence. 

The defendant’s first prayer asserted the converse of the plain- 
tiff’s prayer, and for the reasons stated was properly rejected. 

The defendant’s second prayer contained the petition that the 
policy \vas avoided by reason of the existence of an undisclosed 
mortgage on the property at the time of the issuing of the policy, 
and the jury were in effect so instructed by this prayer. While 
this precise question may not have been determined in this state, 
the principle applicable to it has been settled in a number of 
cases. The clause of the policy here for construction is as fol- 
lows: “If the interest of the insured be other than unconditional 
and sole ownership, or if the subject of insurance be a building 
on ground not owned by the insured in fee simple, or if the sub- 
ject of insurance be personal property and be and become in- 
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cumbered by a chattel mortgage, or if the interest of the assured 
in the property be not truly stated therein, the entire policy shall 
be void.” ‘The precise term used in the policy here in dispute is 

“the interest of the insured, in the property,” and not the title, 
and we are of the opinion, where the policy contains such a clause, 
that the existence of a mortgage on real estate, even if it is undis- 
closed at the time of the issuing of the policy, will not render the 
policy void, and this is so both upon reason and authority. In 
Washington Fire Ins. Co. vs. Kelly, 32 Md. 448 (3 Am. Rep. 149) 
it is said: “In the first place, it is to be observed that it is not 
title, but interest, that is spoken of. * * * For every purpose 
of insurance, and fully within the reasoning of Chief Justice 
Marshall, a mortgagor in possession and before foreclosure has 
all that interest upon which underwriters usually rely for pro- 
tection of the property. There is no reason why disclosure of the 
existence of the mortgage should have enhanced the premium, for 
the entire loss in case of fire must fall on the mortgagor, and his 
interest is pledged to every precaution to avoid the calamity in- 
sured against. The whole loss is his, and he still remains liable 
to the mortgagee for the full amount of the mortgage debt. 
* * * Mortgages are now universally regarded in courts of 
equity as mere securities for the payment of money. , The mort- 
gagor is still the substantial owner of the property. He can sell, 
convey, devise, or furthér:incumber it, at pleasure, so long as the 
right of redemption exists. It may be taken for his debts under 
executions, and conveyances of it must be recorded under our 
registry laws. * * * If such, then, be the nature and extent of 
ownership by the mortgagor, if he be the party upon whom the 
whole loss must fall if the property be destroyed, it may well be 
said he has not an interest less than absolute within the true in- 
tent and meaning of this condition of insurance.” In Clay Fire 
Ins. Co. vs. Beck, 43 Md. 358, the court said: “If the company 
deemed disclosure of incumbrances essential to the validity of 
the contract, they should have said so in plain terms, and not have 
used language to which doubt was attached.” In Hartford Ins. 
Co. vs. Keating, 86 Md. 145, 38 Atl. 29, 63. Am. St. Rep. 499, the 
court held, in construing a similar clause in an insurance policy to 
the one here before us: “It must be observed that it is not title, 
but interest, that is spoken of in the clause. Title and interest 
are entirely different things. As to the meaning of these words 
when used in the present connection, there seems to be a concur- 
rence of authority. To be unconditional and sole the interest 
must be completely vested in the assured, not contingent or con- 
ditional, nor for years or life only, nor in common, but of such a 
nature that the insured must sustain the entire loss, if the prop- 
erty is destroyed; and this is so whether the title is legal or equi- 
table. If the subject of insurance in the case now under consid- 
eration had been personal property, a different rule would apply, 
because the policy provides that, if the personal property be or 
should become incumbered by a chattel mortgage, the entire policy 
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shall be void.” But no such provision can be found in the policy 
before us in relation to a mortgage of real estate, and the de- 
fendant’s second prayer was therefore properly rejected. 

In cases of Westchester vs. Weaver, 70 Md. 536, 17 Atl. 401, 
18 Atl. 1034, 5 L. R. A. 478; Skinner vs. Houghton, 92 Md. 95, 
48 Atl. 85, 84 Am. St. Rep. 485, and Farmville Ins. Co. vs. But- 
ler, 55 Md. 238, relied upon by the appellant, were decided upon 
grounds not existing here, and cannot be considered as controlling 
on the facts of this case, and are in no way in conflict. In 
Weaver’s Case, supra, the court was dealing with a warranty in 
the policy. In Skinner’s Case, supra, the insured was the vendor 
of the property, and in Butler’s Case, supra, the insured was the 
owner of the leasehold estate. Richards on Insurance, §§ 249, 
259; 19 Cyc. 694, and 13 A. & E. Enc. of Law, 235. 

The plaintiff’s third prayer, as to the measure of liability under 
the policy, was properly granted, and there was no error in over- 
ruling the defendant’s special exception thereto. The prayer is, 
in substance, as follows: The jury must, in estimating the dam- 
ages, find from the evidence the actual cash value of the whole 
property destroyed by the fire as given in evidence, and, if the 
jury shall find that the whole loss of the plaintiff exceeded in 
amount the whole amount of insurance as shown by the evidence 
on the property destroyed by the fire, then their verdict should be 
for the full amount insured under the policy in suit, together with 
interest thereon in the discretion of the jury. It appears from the 
proof: The whole of the main bridge was destroyed by fire, and 
the value of the whole bridge at the time of the fire was $26,000. 
The whole amount of insurance thereon was $21,000. That 529 
feet of the.main bridge was within the limits of Cecil County, and 
this part of the bridge was insured for $3,000, the sum men- 
tioned in the policy. It is quite clear, then, that the whole loss of 
the plaintiff exceeded in amount the whole amount of insurance 
on the property destroyed by the fire, and, as by the terms of the 
policy the defendant agreed to indemnify the plaintiff to the ex- 
tent of $3,000, the plaintiff was entitled to recover the full 
amount of the policy sued on. Planters’ Mt. Ins. Co. vs. Row- 
land, 66 Md. 236, 7 Atl. 257. 

The defendant’s third prayer, which asserted a contrary propo- 
sition of law, was properly refused. 

It will be necessary to set out in detail the plaintiff’s second 
prayer, and it is as follows: “The plaintiff prays the court to 
instruct the jury that if they find from the evidence in this case 
that the defendant made the policy of insurance offered in evi- 
dence, and delivered the same to the plaintiff, and if they further 
find that the property described in said policy and mentioned in 
the evidence, to wit, that part of Main Conowingo bridge across 
Susquehanna river located in Cecil county, was totally destroyed 
by fire on or about the 5th day of June, 1907, and that the plain- 
tiff did give the defendant, and the defendant did receive‘on the 
8th day of June, 1907, the notice of said fire dated the 8th day of 
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June, 1907, offered in evidence, and if they further find that said 
notice was made out and sent to the defendant with reasonable 
dispatch under the circumstances mentioned in the evidence after 
the occurrence of said fire, and if they further find from the evi- 
dence that the cash value of said Main Conowingo bridge ex- 
ceeded the total amount of insurance in force on said Main bridge 
at the time of said fire, then the plaintiff is entitled to recover in 
this action, and the verdict of the jury may be for the plaintiff.” 
The theory upon which this prayer is based, that it was not neces- 
sary for the plaintiff to comply with the policy requirements as to 
proof of loss because the notice of the loss by fire was a sub- 
stantial compliance therewith, is clearly and manifestly an erro- 
neous proposition of law as applicable to this case. Whatever 
may be the decisions elsewhere, it is settled in this state that con- 
ditions requiring proofs of loss when set out in the policy form 
parts of the contract of insurance and are binding on both parties 
and must be complied with, unless waived. Hartford Ins. Co. 
vs. Keating, 86 Md. 149, 38 Atl. 29, 63 Am. St. Rep. 499; Spring 
Garden Ins. Co. vs. Evans, 9 Md. 13, 66 Am. Dec. 30; Ins. Co. 
vs. Doll, 35 Md. 89, 6 Am. Rep. 360. The policy in this case pro- 
vides in terms and requires both notice of loss and proofs as a 
condition precedent to recovery, and they are for a distinct and 
separate purpose. Scottish Union Ins. Co. vs. Keene, 85 Md. 263, 
37 Atl. 33; Pentz vs. Insurance Co., 92 Md. 450, 48 Atl. 139. 

The contention of the appellee in the brief is that where there 
is a total loss of property insured, and notice of that total loss is 
given to the insurance company promptly, and where the fact can 
be easily verified from the nature of the property insured, no 
formal proof is reasonably necessary at a later date, and there- 
fore the insured is not bound by law to furnish it, and that the 
property in this case covered by the policy, being a public bridge, 
a prominent single object, it was not within the provisions of the 
policy, as to proofs of loss, and that the requirements of the policy 
in this respect were fully complied with in the notice of loss sent 
to the company and received by the insurance company before 
the expiration of the time required by the policy. The law upon 
this subect is thus stated in 13 A. & E. E. of Law (2d Ed.) 337: 
“In case the insured property is wholly destroyed, if it is specific- 
ally described in the policy, no further statement of the prop- 
erty is required. This is especially true in case of valued policies 
upon a single building or structure. Here it is enough to give 
notice of a total loss, if there is nothing to indicate that proofs 
will be necessary or useful to the insurer in determining its rights 
or ascertaining its liability. But if proofs are required for other 
purposes as well as for a description of the property on which 
loss is claimed, as, for example, to show the ownership of the 
property, or that the loss is bona fide, then proofs will be neces- 
sary, although the subject of insurance is a building under a 
valued policy, and it is wholly destroyed.” From an examination 
and comparison of the notice of loss in the case at bar in con- 
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nection with the requirements of the policy, as to the proofs of 
loss, it will be seen that it cannot be regarded as a substantial 
compliance with the requirements of the proofs of loss. It was 
specially defective in not being sworn to and did not state the 
incumbrance on the bridge, two of the special requirements of the 
policy. In Farmers’ Fire Ins. Co. vs. Mispelhorn, 50 Md. 180, 
it was said: “A somewhat similar provision is such as the parties 
were competent to make, and, having made it a part of their con+ 
tract, the courts have no dispensing power over it. Unless, there- 
fore, it be shown to have been waived by the party entitled to the 
benefit of it, it must be enforced as any other provision of the 
contract.” In this case the proofs may have been required for 
other purposes. than description and valuation. 19 Cyc. 850, 851, 
852. The rule here contended for by the plaintiff has no applica- 
tion to this character of case, or the policy here in dispute. We 
therefore hold that the granting of the plaintiff's second prayer 
which permitted a finding for the plaintiff, even though the jury 
did not find either the furnishing of the proofs of loss at all or 
any waiver thereof by the defendant, was prejudicial error. The 
prayer ignored the question of waiver and the proofs of loss, and 
the jury were told by it that if they find the facts set out in the 
prayer, and find that the plaintiff gave the defendant and the de- 
fendant did receive on the 8th of June, 1907, the notice of the 
fire offered in evidence, then the plaintiff was entitled to recover 


in the action, and their verdict may be for the plaintiff. 

We think there was error in granting this prayer, and for this 
error the judgment will be reversed, and a new trial will be 
awarded. 

Judgment reversed, and a new trial awarded, with costs. 


Note by the Editor of the Insurance Law Journal. 


The issue involved here as to the effect of the pro rata clause is not 
clear, because the conditions of the other insurance on the bridge are 
not stated. If the other policies insured the bridge as a whole, while the 
one in suit was limited to the portion located in Cecil County, the ruling 
was correct and fell under the principle that, where the entire loss ex- 
ceeds tle insurance the apportionment must be so made between general 
and specific policies that the insured shall recover his entire damages. If, 
on the contrary, the policies were specific and were limited respectively to 
the portions of the bridge in each county, then the two risks were sepa- 

rate and the liability should be determined according to the measure of 

damages and insurance involved in each portion of the bridge. See 
Lebanon Ins. Co. vs. Kepler, 106 Pa. 28; Erb vs. Ins. Co., 99 Iowa 727; 
Washburn, etc., Co. vs. Ins. Co.,.110 Iowa 423; Storer vs. Ins. Co., 45 Me. 
175; Towel! Mfg. Co. vs. Ins. 'Co., So-N. Y¥. 591. 
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SUPREME COURT OF SOUTH DAKOTA. 


LAWVER 
vs. 
GLOBE MUT. INS. CO.* 


FIRE—KNOWLEDGE OF AGENT—OTHER INSURANCE. 

Under a fire policy providing that a person who solicits insurance, issues 
policies, or procures applications shall be considered the general agent 
of the insurer, the knowledge of an agent who solicited a policy that 
there was other insurance upon the property was the knowledge of the 
insurer. 


[For other cases, see Insurance, Cent. Dig. § 125; Dec. Dig. § 95.] 


FIRE—CANCELLATION—WAIVER. 


Under a fire policy requiring an insurer in order to avail itself of any 
provision in the policy rendering it void to promptly cancel the policy 
upon obtaining knowledge of the facts rendering it void, an insurer 
waives its right to declare the policy void because of other insurance 
by its failure to cancel the policy, having knowledge of such other in- 
surance, or issuing it with knowledge thereof. 


[For other cases, see Insurance, Cent. Dig. §§ 1037, 1038; Dec. Dig. § 390.] 


FIRE POLICY—INCREASE OF HAZARD—MORTGAGE. 

Under Sess. Laws 1905, c. 126, prescribing a standard form of fire policy 
and forbidding the insurer to insert any special provisions, the in- 
surer is entitled to such an interpretation of a clause making the 
policy void because of increase in the hazard occasioned by insured 
as will include a mortgage placed upon the property by insured. 


[For other cases, see Insurance, Cent. Dig. § 842; Dec. Dig. § 333.] 


FIRE—*VALUED POLICY”—“OPEN POLICY”’—“DOUBLE INSUR 
ANCE”--RIGHT TO PRORATE. 


Civ. Code, § 1793, defines insurance as a contract whereby one undertakes 
to indemnify another against loss. Section 1845 provides that a 
policy is either open or valued. Section 1846 defines an open policy 
as one in which the value of the thing insured is not agreed upon, but 
left to be ascertained in case of loss. Section 1847 defines a valued 
policy as one which provides that the thing insured shall be valued at 
a specified sum. Section 1877 provides that double insurance exists 
where the same person is insured by several insurers in respect to the 
same subjct. Section 1878 provides that in case of double insurance 
each insurer shall contribute ratably toward the loss. Sess. Laws 1905, 
c. 126, prescribes a standard form of fire policy which provides that 
the amount of insurance written therein on real property shall be 
taken conclusively to be the true value. Held that, under the standard 
policy, the value of real property on total loss is conclusively fixed by 
the total of all the insurance written therein which is the amount of 
the policy and concurrent insurance, and the total amount of loss is 
the sum total of insurance, and, the value of the property being con- 
clusively fixed at a sum equal to the loss, the several policies cannot be 
prorated. 

[For other cases, see Insurance, Cent. Dig. §§ 1285-1290; Dec. Dig. § 504.] 

{For other definitions, see Words and Phrases, vol. 3, pp. 2185, 2186; vol. 
4, pp. 3674-3677; vol. 6, pp. 4987, 4988; vol. 8, p. 7282.] 


% Decision rendered, June 4,1910. 127 N.W. Rep. 615. 
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Appeal from Circuit Court, McCook County. 

Action by J. C. Lawver against the Globe Mutual Insurance 
Company. From a judgment for plaintiff and an order denying a 
new trial, defendant appeals. Affirmed. 


Nut & Royut, for Appellant. 
EK. H. Wison and A. C. Brernatzxt, for Respondent. 


SmirH, J. 

Appeal from the circuit court of McCook County. Action on 
a fire insurance policy to recover the sum of $1,000 insurance on 
the plaintiff's two-story frame building located in the village of 
Spencer. The property was totally destroyed by fire on the 6th 
day of August, 1908. Proofs of loss were furnished the com- 
pany, and, upon refusal to pay the insurance, this action was in- 
stituted. 

The policy is in the standard form required by chapter 126, 
Sess. Laws 1905, and is set out in full in the complaint. The 
policy contains the following clause: “$1625.00 other insurance 
concurrent herewith only, permitted.” The plaintiff alleges that 
said clause was inserted in the policy by mutual mistake and in- 
advertence, and that there should have been inserted in lieu there- 
of, $6,400, other insurance concurrent herewith only permitted, 
and prays that the policy be reformed by striking out the clause 
first above quoted and inserting the latter clause in lieu thereof. 
The defendant puts in issue these allegations of the complaint, 
but admits the issuance and delivery of the policy, and alleges 
as a defense that at the time of the issuance of the policy there 
was other existing insurance on the property in three other com- 
panies aggregating the sum of $4,400, and says that at the time 
of the delivery of the policy in suit the defendant had no knowl- 
edge or notice of the existence of said additional insurance, and 
was not advised thereof until after the loss. The defendant fur- 
ther alleges that in violation of the terms and stipulations of the 
policy, and without the knowledge or consent of the defendant, 
plaintiff on or about the 17th day of July, 1908, executed and de- 
livered to the Farmers’ & Merchants’ State Bank of Spencer, S. 
D., a mortgage on the insured property in the amount of $2,000, 
and that at the time of the loss by fire said mortgage was unpaid 
and in full force and effect. It is contended that by reason of the 
insurance in excess of the $1,625 concurrent insurance permitted 
by the policy, and by reason of the giving of the mortgage as 
alleged, the policy of insurance became wholly void. The issues 
were tried to a jury, resulting in a verdict for plaintiff for the full 
amount of the policy. On the trial, plaintiff having failed to sub- 
stantiate the allegations of the complaint as to the alleged mu- 
tual mistake in inserting $1,625 in lieu of $6,400 concurrent in- 
surance, the court took from the jury the issues as to the refor- 
mation of the policy, and for the purposes of this appeal the 
policy stands as originally written. Upon the record it is undis- 
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puted that there was $4,400 of existing insurance on the prop- 
erty at the time of the issuance of the policy in suit, and that the 
plaintiff did execute and deliver the mortgage alleged in the de- 
fendant’s answer. The policy contains a provision that: “This 
policy shall be void, * * * if the insured now has or shall 
hereafter obtain any other insurance on said property without 
the assent of the company * * * or if without such assent. 
the situation or conditions affecting the insured property 
shall be altered so as to materially increase the hazard. 
if such increase in hazard be occasioned by the act or 
agency of the insured.” To avoid the effect of the violation of 
the first of these conditions of the policy, the plaintiff sought to 
show by oral evidence that at the time of the issuance of the 
policy one Mr. Nugent, who was the agent of the company, and 
solicited and procured the policy in suit, was fully advised when 
this policy issued of the existence of the $4,400 insurance already 
on the property. The testimony of plaintiff that he so advised the 
said agent of the company was received and stands undisputed 
on the record. To avoid the effect of the execution and deliver) 
of the mortgage referred to, plaintiff sought to show that the de- 
fendant company was given notice of the giving of the mortgage. 
and at the trial the plaintiff was admitted to testify that imme- 
diately upon the execution of the mortgage he wrote a letter ad- 
vising defendant thereof, which was duly sealed and addressed 
to defendant at Huron, the home office, and, with the postage 
thereon prepaid, was deposited in the United States postoffice. 
W. M. Farmer, secretary of the defendant company, was called 
as a witness for the defense, and testified that the mail at the 
home office passed through his hands, and that no such letter 
was ever received by the company; that he had made careful 
search among the files of the home office; that all ietters re- 
ceived by the company are preserved; and that no such letter is 
among the files in the office. He further testifies that he first 
learned after the fire that the amount of insurance upon the 
property destroyed exceeded the amount specified as concurrent 
insurance in the policy, and that the company had no knowledge 
of the existence of thé additional insurance prior to the time of 
the destruction of the property. Appellant in its brief says: 
“Defendant depends on three propositions: First, the overin- 
surance; second, the mortgage; third, the amount of defendant's 
liabilities.” No other questions are discussed in appellant’s brief, 
and therefore no others will be considered upon this appeal. The 
statutory form of policy contains the following provision: “A 
person who solicits insurance or issues policies of insurance, or 
procures applications therefor, shall be held to be and considered 
the general agent of the insurer issuing the policy or making a 
renewal thereof, except as to proof of loss and adjustment 
thereof.” It is to be borne in mind throughout that this form of 
policy constitutes, not only the contract between the parties, but 
also the law governing the rights of both. It is unnecessary, 
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therefore, to cite decisions discussing the authority of soliciting 
agents. This court, however, in the case of Vessey et al. vs. Com- 
mercial Union Ins. Co. of London, England, 18 S. D. 632, 101 N. 
W. 1074, says: “It is insisted, however, by the respondent that, 
inasmuch as all the facts connected with the mortgages and fore- 
closure of the same were fully known to the agent, the knowledge 
of the agent was the knowledge of the principal. We are in- 
clined to take the view that the contention of the respondent is 
correct and is fully sustained by the weight of authority”—citing 
Harding vs. Norwich Union Fire Ins. Society, 10 S. D. 64, 74 
N. W. 755. In Fossmark vs. Equitable Fire Ass’n, 120 N. W. 
777, this court held that, where the general agent of the insurer 
knew at the time of the application for insurance that the building 
stood on leased property and was subject to a chattel mortgage, 
it was the knowledge of the insurer, reaffirming the decision of 
this court in Vessey vs. C. U. Ins. Co., supra. That Nugent the 


soliciting agent of defendant was informed by plaintiff at the time 
of the issuance of this policy of the existence of $4,400 insurance 
then on the property is undisputed in the record. Under these 
decisions and the provisions of the policy, the knowledge of the 
agent, Nugent, was the knowledge of the defendant, and the 
company therefore stands charged with knowledge of the exist- 
ing insurance on the property. It is entirely clear that, if no dis- 


closure of this insurance had been made to the insurer or its 
agent at the time of the issuance of the policy in suit, such con- 
cealment would have rendered the policy absolutely void, and 
would prevent a recovery in this action unless waived by the 
insurer. But the policy contains also the following provision: 
“It shall be the duty of the insurer in order to avail himself of 
any provision in this policy, rendering it void, to promptly cancel 
the policy as provided herein upon having or obtaining notice or 
knowledge of the existence of any facts or circumstances which 
would, according to the terms of the policy, render it void; other- 
wise it will be deemed to have waived such provision or provisions 
voiding the policy.” It is clear, therefore, that under the deci- 
sions of this court and this provision of the policy the defendant 
has conclusively waived its right to declare the policy void on 
account of this $4,400 existing insurance by its failure to cancel 
the policy, or issuing it with knowledge of existing facts which 
would render it void. Parson Rich & Co. vs. Lane, 97 Minn. 98, 
106 N. W. 485; Gurnett vs. Atlas Mut. Ins. Co., 124 Iowa 547, 
100 N. W. 542; Welsh vs. Fire Ass’n, 120 Wis. 456, 98 N. W. 
227; Slobodisky vs. Phoenix Ins. Co., 52 Neb. 395, 72 N. W. 483; 
Erb vs. Fidelity Ins. Co., 99 Iowa, 727, 69 N. W. 261; Power 
vs. Monitor Ins. Co., 121 Mich. 364, 80 N. W. 111; L. & L. & G. 
Ins. Co. vs. Ende, 65 Tex. 118; Walsh vs. Hartford Fire Ins. 
Ca, 7a BM. ¥. 5. ; 
The question presented by the mortgage is one of greater dif- 
ficulty. The policy contains no provision relating specifically to 
incumbrances. The general rule as to ordinary policies is that, 
Vou. XXXIX.—103. 
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when the contract is silent in regard to incumbrances, their ex- 
istence is held to be immaterial. The reason for this rule seems 
to be that, as the language of the contract is usually that of the 
insurer, any omissions, ambiguities, or uncertainty of meaning 
will be construed favorably to the insured. Ostrander on Fire 
Insurance, 252, par. 79. The legislative assembly of this state, 
however, by chapter 126, Laws 1905, have prescribed a form of 
insurance contract known as a “standard form” of fire insurance 
policy, and its use by all insurance companies do‘ng business in 
this state is made obligatory under heavy penalties. The policy 
in this case conforms strictly to the statutory requirements. This 
policy therefore becomes both the contract and the law governing 
and defining the rights and duties of each of the parties to the 
contract. It may be assumed, perhaps, that the purpose of such 
legislation is to protect the insured against ambiguities, uncertain- 
ties, and inequitable conditions and forfeitures with which the 
insurer has been prone to burden the contract of insurance, and 
which have been the occasion of much litigation, and difficulty, 
an perhaps diversity, of interpretation by the courts, and at 
the same time to afford the insurer just and reasonable protection 
against fraud and imposition on the part of the insured. By this 
law, which is operative equally upon both, the parties to the con- 
tract are prohibited from inserting in the contract other or dif- 
ferent terms or conditions than those prescribed by the law itself 
Certain of the conditions and provisions in the statutory contract 
are manifestly for the protection of the insurer, while others are 
f or the protection of the insured. It follows that every provision 
and condition of the contract should be so interpreted by the 
courts as to render effective the legislative intent to require hon- 
esty and fair dealing on the part of both parties to the contract. 
This legislation renders many of the well-established rules of 
interpretation of insurance contracts where the language of the 
contract is that adopted by the parties themselves, wholly or 
largely inapplicable. The existence or placing of incumbrances 
by way of mortgage or otherwise upon the insured property is 
always deemd a material fact affecting the moral hazard assumed 
by the insurer, and, if in violation of the conditions of the policy, 
may render it void. Ostrander on Insurance, 235, par. 79, says: 
“Afost policies now in use provide in some form of words that 
they shall be void if the property covered is at the inception of 
the insurance, or shall afterwards become, incumbered by mort- 
gage or otherwise, unless the fact of such incumbrance is repre- 
sei:teci to the company, and its consent expressed in writing on 
the policy. This condition the courts have held without dissent 
to be reasonable and binding on the insured.” The statutory 
form of policy contains no express provision as to incumbrances. 
It does, however, contain a provision that: “This policy shall be 
void * * * if without such assent the situation or conditions 
affecting the insured property shall be altered so as to materially 
increase the hazard, if such increase in hazard be occasioned by 
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the act or agency of the insured.” Under the rule of inter- 
pretation applied to the ordinary contract of insurance such 
a provision might not be held to relate to incumbrances, 
because they are not specifically mentioned. But under the 
standard policy law, the insurer is prohibited from inserting spe- 
cial provisions in the policy, and he is entitled to such an interpre- 
tation of this language as will afford protection against 
act of the insured which may increase the hazard, either moral 
or material, and the increase of hazard guarded against by this 
provision of the policy should be held to include incumbrances. 
The policy contains no provision as to the mode in which the 
assent of the insurer may be manifest, but the other conditions 
of the policy relieve us in this case from difficulty upon that point. 
The policy contains a clause that, where the insurer has notice 
or knowledge of the existence of any facts or circumstances 
which would render the policy void, the insurer shall be deemed 
to _ waived such provision, unless it shall promptly cancel the 
policy. 

The vital question then, is whether the defendant had knowl- 
edge or notice of the existence of this mortgage prior to the loss. 
If it had such notice or knowledge, and failed to cancel the policy, 
the forfeiture is waived, and cannot be asserted as a defense in 
this action. The giving of the mortgage being admitted by plain- 
tiff, he must assume the burden of proving such notice or knowl- 
edge or consent on the part of the defendant company as would 
constitute a waiver of this condition of the policy against in- 
creased hazard. 

Appellant by its fifth assignment of error challenges the suffi- 
ciency of plaintiff’s evidence to sustain this burden, as follows: 
“Defendant alleges that the evidence is insufficient to justify the 
verdict, in this: that there is no evidence that the letter claimed 
to have been written by plaintiff advising defendant of the placing 
of the mortgage on the property was ever received by defendant 
or that defendant ever had any knowledge of such mortgage 
until after the loss occurred.” It is plain that, if the defendant 
actually received the letter “advising it of the placing of the mort- 
gage on the property,” the defendant did have knowledge of the 
mortgage, and, under the provisions of the policy, a failure of the 
company to promptly cancel its policy is a waiver of the breach 
of the condition avoiding the policy. The precise question pre- 
sented by this assignment is whether proof of the mailing of a 
letter properly addressed is sufficient to sustain a finding of the 
jury that the letter was actually received by the company. It is 
true that the secretary of the company denied receiving the letter, 
but, if mailing a letter is evidence of its actual deliverv. the denial 
merely raises an issue of fact for the jury, and their verdict 
cannot be disturbed on appeal. 1 Wigmore on Evidence, par. 
95, says: “The fixed methods and systematic operation of the 
government’s postal service have been long conceded to be evi- 
dence of the due delivery to the addressee of mail matter placed 
for that purpose in the custody of the authorities. The condi- 
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tions are that the mail matter shall appear to have conformed to 
the chief regulations of the service, namely, that it shall have 
been sufficiently prepaid in stamps, correctly addressed, and 
piaced in the appropriate receptacle.” In Home Ins. Co. vs. Mar- 
ple, 1 Ind. App. 411, 27 N. E. 633, a case involving a proposition 
similar to that under discussion, that court says: “It was neces- 
sary in order to establish a waiver of the breach of condition 
against other insurance to prove actual notice to the appellant, 
and silence under such circumstances as to imply its assent to the 
additional insurance, proof of such notice was sought to be made 
by evidence of the writing and posting of the letter duly ad- 
dressed and stamped. The appellant denied the receipt of the 
letter, so the question whether or not it was received was clearly 
one of fact to be determined by the jury. Depositing a letter 
in a post office, properly addressed and stamped, is prima facie 
proof that it was received by the person to whom it was ad- 
dressed in due course of mail; but, where its receipt is disputed. 
the court would not be justified in instructing the jury that the 
receipt of the letter might be inferred from so mailing it. In the 
case of Huntley vs. Whittier, 105 Mass. 391, 7 Am. Rep. 536, 
the court said: “The depositing of a letter in the post office, ad- 
dressed to a merchant at his place of business, is prima facie 
evidence that he received it in the ordinary course of the mails; 
and, where there is no other evidence, the jury should be so in- 
structed. * * * The presumption so arising is not a con- 
clusive presumption of law, but a mere inference of fact, founded 
on the probability that the officers of the government will do 
their duty, and the usual course of business; and, when it is 
opposed by evidence that the letter was never received, must be 
weighed with all the other circumstances of the case by the jury 
in determining the question whether the letter was actually re- 
ceived or not, and the burden of proving its receipt remains 
throughout upon the party who asserts it.’ This doctrine is 
founded upon business experience and sound principle, and is 
strongly supported by the following authorities: Rosenthal vs. 
Walker, 111 U. S. 185, 4 Sup. Ct. 382, 28 L. Ed. 395; Briggs vs. 
Hervey, 130 Mass. 186; Kenny vs. Altvater, 77 Pa. "34; Meyer 
vs. oahen, 114 Ill. 574, 2N.E. 495 ; Eckerly vs. Alcorn, 62 Miss. 

228; Austin vs. Holland, 69 N. Y. 571, 25 Am. Rep. 246; Green- 
field vs. Crafts (Mass.) 4 Allen, 447; Duringer Vs. Moschino, 93 
Ind. 495; Wade, Notice, § 501; Whart. Ev. § 1323, and note; 13 
Amer. & Eng. Enc. Law, p. 260. It is universally admitted that 
the inference of delivery deduced from the mailing of a letter 
duly addressed and stamped is an inference of fact, and not a 
conclusion of law, except as applied in cases of notice of the 
dishonor of bills of exchange and notes governed by the law 
merchant.” In the absence of any exception to the charge of the 
court, it will be conclusively presumed that this issue of fact was 
properly submitted to the jury, and their verdict must be deemed 
final upon this appeal. 

Appellant assigns as error the refusal of the court to instruct 
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the jury “that the plaintiff cannot in any event recover to exceed 
10-64 of the $2,625 insurance provided for in plaintiff’s policy.” 
As we understand it, this requested instruction is based on the 
theory that appellant cannot in any event be required to pay more 
than a pro rata share of the entire insurance on the property 
when the total loss occurred. This assignment squarely pre- 
sents the question whether the provisions of chapter 126, Laws 
1905, limit in any degree the application of sections 1877 and 
1878 of the Civil Code in cases where the policy covers real prop- 
erty, and the same “is totally destroyed without criminal fault 
on the part of the insured or his assigns.” Sections 1877 and 
1878 have been for many years a part of the Civil Code of this 
state, applicable to all fire insurance policies, and read as follows: 

“Sec. 1877. A double insurance exists where the same person 
is insured by several insurers separately in respect to the same 
subject and interest. 

‘Sec. 1878. In case of double insurance the several insurers 
are liable to pay losses thereon as follows: (1) In fire insurance, 
each insurer must contribute ratably toward the loss, without 
regard to the dates of the several policies. * * *” 

Section 1793 provides: “Insurance is a contract whereby one 
undertakes to indemnify another against loss, damage or liabil- 
ity arising from an unknown or contingent event.” 

“Sec. 1845. A policy is either open or valued. 

“Sec. 1846. An open policy is one in which the value of the 
thing insured is not agreed upon, but is left to be ascertained in 
case of loss. 

“Sec. 1847. A valued policy is one which expresses on its 
face an agreement that the thing insured shall be valued at a 
specified sum.” 

Wood on Insurance, § 41, says: “Valued policies are those in 
which both the property insured and the loss are valued, and 
which bind the insurer to pay the whole sum insured, in case of 
a total loss. They may be said to be policies, in which the insurer 
himself, at the time of making the policy, assesses the damages 
in case of a total loss, unless fraud, inducing an overvaluation on 
the part of the assured, is established. * * * It often hap- 
pens that a policy may be mixed; that is, both an open and a 
valued policy, valued as to one class of property, and open as to 
another. Thus for example, a policy if issued to A. as follows: 
$500. upon his dwelling house, frame, slate roof, etc., valued at 
$500. and $500. upon his household furniture therein.’ Now, so 
far as the policy relates to the building it is valued—in case of 
a total loss the sum insured must be paid; but, although all the 
household furniture is destroyed, the insurer is bound to pay no 
more than the value of the furniture destroyed, and the same is 
true as to policies covering a building and fixed machinery, and 
also stock and materials. As to the former, it may be valued, 
and as to the latter open. In order to constitute a valued policy, 
the policy must contain words that show an intention on the part 
of the assured to value the loss, and this is usually accomplished 
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by using the words ‘valued at,’ although such words are not in- 
dispensable. If there is anything in the policy that clearly indi- 
cates an intention on the part of the insurer to value the risk and 
the loss, in whatever words expressed, the policy is valued, other- 
wise it is open.” The standard form of fire insurance policy 
which the law requires to be used in this state is mixed—consti- 
tuting an open policy as to personal property, and a strictly 
valued policy as to real estate when the same is wholly destroyed. 
It contains the following provision: “The amount of said loss or 
damage to be estimated according to the actual value of the prop- 
erty insured at the time when such loss or damage happens, ex- 
cept that the amount of insurance written herein upon any real 
property * * * shall be taken conclusively to be the true 
value of such property, and the amount of loss sustained by, and 
the measure of damages of the insured, in case the same is wholly 
destroyed without criminal fault on the part of the insured or 
his assigns.” 


Under this provision of the statutory policy not only is the true 
value of the insured real property conclusively fixed, but by it the 
absolute liability of the insurer to pay a fixed sum is also con- 
clusively established. The true value of the property destroyed 
and the amount of the loss and measure of damages being con- 
clusively fixed by the law and the contract evidence as to the 
value of the property destroyed or as to the loss sustained or the 
measure of damages becomes wholly immaterial and incompetent 
for any purpose. “The amount of insurance written herein” 
plainly contemplates the amount of the policy together with the 
amount of concurrent insurance permitted by the insurer under 
the terms of the policy. Under an open policy, the value of the 
property when equal to or in excess of the total of all insurance 
does not affect the amount recoverable by the insured. He may 
recover in such case the full amount of each policy. It is only 
when the total loss is less than the total insurance that the in- 
surer may be required to contribute ratably toward the loss. 
Under the standard policy the value of the real property on total 
loss is conclusively fixed by the total of all the insurance therein 
written, viz., the amount of the policy and the concurrent insur- 
ance, and the total amount of the loss is the sum total of the in- 
surance. Of this loss each insurer must pay the amount of his 
own policy—no more and no less. The value of the property 
being conclusively fixed at a sum equal to the loss, the different 
policies cannot be prorated. As to real estate, this new law does 
not contemplate that the insurer shall permit double insurance. 

Double insurance and concurrent insurance are entirely dis- 
tinct. The very purpose of the law is to prevent double insur- 
ance, and it places in the hands of the insurer the most effective 
means to prevent it, viz., the absolute right to cancel his policy 
the moment he has notice or knowledge of its existence, or the 
right to defeat any. recovery on his policy if double insurance ex- 
ists without his knowledge. With such. effective weapons of 
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defense in his hands, it.is his own fault if he shall suffer loss by 
reason of overinsurance. He may not issue policies, or insurance 
permitting concurrent insurance, in excess of the real value of 
the property insured, except at his own peril, and must 
make his own examination and estimate of values at his 
own peril. He must not accept premiums on_ exces- 
sive insurance, and then refuse to pay the loss. The defendant 
having knowledge through its agent of the double insurance 
might have canceled the plaintiff's policy long before the loss 
occurred, and, if it now suffers by its own neglect, it has no one 
to blame but itself. If it be said that its agent had failed to com- 
municate the fact of double insurance to the company, it but 
emphasizes the duty of the company to select diligent and faith- 
ful agents for the transaction of its business, and it would seem 
that the insurer should pay the penalty for such negligence rather 
than the assured. We are not called upon to consider whether 
under this law one insurer may be compelled to make contribu- 
tion to another in case of loss. That question is not involved in 
a determination of plaintiff’s rights, and is not before us. 


We believe the decisions of the courts of other states under 
similar laws sustain the views herein expressed. It seems to us 
that any other construction of this statutory policy would render 
the law ineffective and defeat the very purposes of its enactment. 
We do not deem it necessary to discuss in detail the decisions 
of the courts under valued policy laws similar to our own, but 
the following cases we think will be found to support our conclu- 
sion upon the question here under discussion: Barnard vs. Nat. 
Fire Ins. Co., 38 Mo. App. 106; Oshkosh Gas L. Co. vs. Ger- 
mania F. I. Co., 71 Wis. 454, 37 N. W. 819, 5 Am. St. Rep. 233; 
Havens et al. vs. Germania F. I. Co., 123 Mo. 403, 27 N. W. 718, 
26 L. R. A. 107, 45 Am. St. Rep. 570; Cayon vs. D. H. Ins. Co., 
68 Wis. 510, 32 N. W. 540; Minneapolis vs. Fultz, 72 Ark. 365, 
80 S. W. 576; Reilly et al. vs. Franklin Ins. Co., 43 Wis. 449, 
28 Am. St. Rep. 552. In the latter case the court says: “We 
have already said that the Legislature seems to have en- 
acted the law of 1874 to prevent or do away with as 
far as possible the great evils and mischiefs arising from 
overinsurance. Consequently, on grounds of public policy 
and in order to accomplish that end, it was provided that 
the amount of insurance written in the policy should be 
conclusively as to the value of the real property destroyed. Now 
the law is well settled that, where a statute is founded upon 
public policy, a party cannot waive its provisions even by express 
contract. ‘The contracts of private persons cannot alter a rule 
established on grounds of public policy.’ Emery vs. Piscataqua 
F. & M. Ins. Co., supra; Sedgw. Stat. & Con. Law, p. 70.” 

Counsel for the appellant also assigns as error the rulings of 
the trial court rejecting proof of the adjustment of plaintiff’s 
loss under the other policies of insurance and the insufficiency of 
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the evidence. These matters are fully disposed of by the views 
expressed upon the other assignments discussed herein. 

We find no error in the record, and the order and judgment of 
the trial court are affirmed. 


COURT OF APPEALS OF KENTUCKY. 


GERMAN FIRE INS. CO. 
vs. 
DUNCAN.* 


FIRE POLICIES—FORFEITURE — CHANGE OF OWNERSHIP OF 
PROPERTY. 


Ownership of property insured was not divested within a provision mak- 
ing the policy void on that condition by delivery to a United States 
district attorney of a deed running to the United States and abstracts 
of title under a contract to sell, where approval of the papers by the 
Attorney General was required to make the sale binding. 


[For other cases, see Insurance, Cent. Dig. § 795; Dec. Dig. § 328.] 


FIRE LOSS—MEASURE. 


The measure of a fire loss under a policy was the reasonable value of the 
premises injured and destroyed, and not their value considered in con- 
— with an existing contract by the owner to sell to the United 

tates. 


[For other cases, see Insurance, Cent. Dig. § 1274; Dec. Dig. § 499.] 


Appeal from Circuit Court, Anderson County. 

“Not to be officially reported.” 

Action by W. M. Duncan against the German Fire Insurance 
Company. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


Wiis & Topp, Gipson, MarsHALL & Gipson, and WILLIAM 
W. Crawrorp, for Appellant. 
LILLARD CarTEeR and L. W. McKke, for Appellee. 


Cray, C. 
Appellee, William M. Duncan, was the owner of a lot of land 
in Lawrenceburg, Ky., on which stood a hotel building known as 
the Galt House. On January 2, 1909, appellee obtained from ap- 
pellant a policy of insurance covering the premises in question, 
by which appellant undertook to insure appellee against loss by 
fire. On February 28, 1909, the hotel property took fire. A part 


*% Decision rendered, Sept. 23,1910. 1308.W. Rep. 804. 
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of the building was totally destroyed, and the remainder consider- 
ably damaged. Proof of loss was made, and appellant refused 
to settle; whereupon this action was instituted by apellee against 
appellant to recover on the policy. The jury returned a verdict 
in favor of appellee for the sum of $1,333.33. From the judgment 
based thereon, this appeal is prosecuted. 

Among the provisions of the policy was the following: “This 
entire policy, unless otherwise provided by agreement endorsed 
hereon, or added hereto, shall be void if * * * the interest 
of the assured be other than unconditional ownership, or if the 
subject of insurance be a building on ground not owned by the 
assured in fee simple, * * * or if change, other than by death 
of the insured, take place in the interest, title or possession of the 
subject of insurance, except change of occupants without in- 
creased hazard, whether by legal process or judgment or by 
voluntary act of the insured or otherwise.” Appellant defended 
on the ground that there had been at the time of the fire such a 
change in appellee’s interest and the title as to avoid the policy. 
This change of interest and title it is contended was made in the 
following manner: Appellee was the owner of a lot 108x162 feet 
in Lawrenceburg. In 1908 the United States, desiring to purchase 
a site for a federal building, inserted in the Anderson News, a 
newspaper published at Lawrenceburg, the following advertise- 
ment: “Washington, D. C., June 6, 1908. Proposals will be re- 
ceived, to be opened at 2 o’clock p. m., July 10, for the sale or 
donation to the United States of a suitable site, centrally and con- 
veniently located, for the Federal building to be erected in Law- 
renceburg, Kentucky. A corner lot, of (approximately) 120x130 
feet, is required. Each proposal must give the price, the charac- 
ter of foundations obtainable, the proximity to street cars, sewer, 
gas and water mains, etc., and must be accompanied by a diagram 
indicating the principal street, the north point, the dimensions 
and grades of the land, the width and paving of adjoining streets 
and alleys, whether the alleys are public or private, and whether 
or not the city owns land occupied by sidewalks. The vendor 
must pay all expenses connected with furnishing evidences of 
title and deeds of conveyance. Improvements on the property 
must be reserved by the vendor; but pending the commencement 
of the Federal building, they may remain on the land upon 
payment of a reasonable ground rent. The grantor must how- 
ever, remove all improvements on thirty days’ notice so to do. 
The right to reject any proposal is reserved. Each proposal 
must be sealed, marked ‘Proposal for Federal building site at 
Lawrenceburg, Kentucky,’ and mailed to the Secretary of the 
Treasury (Supervising Architect), Washington, D. C. No special 
form of proposal is required or provided. Geo. B. Cortelyou, Sec- 
retary.” In answer to this advertisement, appellee wrote the fol- 
lowing letter: “Lawrenceburg, Ky., June 12, 1908. Secretary of 
Treasury, Supervising Architect, Washington, D. C_—Dear Sir: 
Answering advertisement for proposal for sites for Government 
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building at Lawrenceburg, Kentucky, I beg to herewith submit 
for your consideration a site, as per dimensions specified and at 
price attached. If there is anything further in connection with 
the bid that has been overlooked, I shall be glad if you will 
promptly advise me. Very Truly Yours W. M. Duncan.” Ac- 
companying this letter was a statement containing the size of the 
property site and showing its location with respect to the streets 
and alleys of the town, and the water mains and sewer pipe. It 
also specified that the improvements consisted of a two-story 
brick metal roof hotel building of the dimensions of 47x110 feet. 
The price was fixed at $7,500, which included the buildings and 
improvements which were to be removed by the vendor, when so 
directed at his expense. The statement also specified that the 
title papers, deeds, and conveyances and all other matters con- 
nected with the proposal as advertised would be promptly com- 
plied with. 

On November 14, 1908, Duncan modified his offer by cutting 
off the lot 32x108 feet of unoccupied ground, and reducing the 
price to $7,200. On December 18, 1908, the Assistant Secretary 
of the Treasury wrote Duncan asking him for a further reduction 
of the price. Duncan declined to make any further reduction. 
On January 6, 1909, the Secretary of the Treasury wrote ap- 
pellee the following letter: “Sir: Your proposal of June 12, 
1908, as modified by your letter of November 14, 1908, to sell to 
the United States for seven thousand two hundred dollars ($7, 
200.00), the land hereinafter described, as the Federal building 
site at Lawrenceburg, Kentucky, under the authority contained 
in the Public Building act of May 30, 1908, is hereby accepted 
upon the following conditions: First. That within sixty days 
from this date, and without expense to the United States, you 
will cause to be executed and delivered all requisite abstracts, 
official certificates, evidences of title and deeds of conveyance, 
necessary in the opinion of the Attorney General of the United 
States, to convey to the United States a satisfactory title to said 
land; and, second, that within thirty days after written notice 
you will cause all buildings and other improvements to be re- 
moved from said site and the land left clean, all without expense 
to the United States and to the satisfaction of the Custodian of 
the site (to be hereafter appointed). The land to be conveyed to 
the United States is described as follows: Lying and being in 
Lawrenceburg, Kentucky, fronting one hundred and thirty feet 
(130) on the north side of East Woodford street, and extending 
northwardly of that width along the east side of North Main 
street, one hundred eight and one-half feet (108%) more or less, 
as shown on the plat which accompanied your proposal, being 
your whole frontage on Main street. The Attorney General of 
the United States has today been requested to give to the United 
States Attorney for the district in which Lawrenceburg is sit- 
uated, such instructions as may be necessary to procure the con- 
veyance of said land to the United States; and when the required 
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examination shall have been completed, to transmit the papers to 
this Department with his opinion as to the validity of the title. 
When you have satisfactorily complied with the conditions of 
this acceptance, and upon the receipt of a favorable opinion from 
the Attorney General, the Department will take steps toward the 
payment of the purchase money. You should apply to the United 
States Attorney for your district for instructions as to the papers 
to be furnished by you. Will you please promptly acknowledge 
receipt of this letter? Respectfully,” etc. On January 9, 1909, 
appellee sent to the Secretary of the Treasury the following re- 
ply: “My Dear Sir: Your letter of 6th instant, relative to sale 
to United States the land mentioned in that letter for the sum 
therein named, and upon the conditions set out therein, I have 
to advise you that I will as speedily as possible seek to comply 
with the conditions therein named. I cannot see now how there 
will be any difficulty in complying fully with the first conditions 
named in your letter of the above date, but the second condition 
merits some consideration. The time named in that condition 
for the removal of the building is thirty days, and, as I have 
stated heretofore, the buildings on the property now are of 
brick, and large, and the facilities in a small town like this, 
house wrecking are not great. I would desire, if possible, a 
longer period of time for the removal of the building, but, of 
course, if time was the very essence of the matter, I would seek 
to remove them within thirty days, but feel that that time, in 
view of the fact that a longer time could be granted, ought not 
to be insisted upon as a condition of the sale. However, ‘that 
condition is accepted by me, and I will undertake to remove the 
buildings in that time, but would like to have an extension, if 
possible, for a little longer. In the specifications advertised in a 
local paper, some statements were made as to ground rent in the 
event of a sale. I should be glad to enter into negotiations rela- 
tive to ground rent for these premises, in the event a sale is 
finally consummated under the consideration and conditions 
named in your letter of the 6th inst. W. M. Duncan.” 

On January 13, 1909, the Assistant Secretary of the Treasury 
wrote appellee a letter containing the following: “In response to 
your communication of the 9th instant, you are informed that 
if the title to your property which the Department has selected 
for the Federal building site at Lawrenceburg, Ky., proves ac- 
ceptable to the Attorney General and the sale is duly consum- 
mated, the Department will be willing to take up with you the 
question of allowing more than thirty days in which to remove 
the building on the premises.” 

Thereafter appellee prepared a deed and abstract of title which 
he forwarded to J. H. Tinsley, United States district attorney, 
but the deed and abstract were found to be defective and re- 
turned to appellee. On February 9, 1909, appellee and his wife 
executed and acknowledged a new deed and prepared an 
amended abstract. These were delivered to J. H. Tinsley, the 
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district attorney, on February 25, 1909. The deed and abstract 
were not approved by the Attorney General until some time after 
February 28, 1909, the date of the fire. On April 3, 1909, the 
deed was put to record, and the purchase price of $7,200 paid to 
appellee. 

It is insisted that the foregoing facts show that at the time 
of the fire appellee had parted with the beneficial ownership of 
the property, and that the trial court erred in instructing the jury 
that appellee was the sole owner in fee simple of the building 
at the time of the fire. It may be admitted that such stipulations 
and provisions against change of interest, title, and possession, 
as the policy in question contains, have been upheld by this 
court. McKinney vs. Western Assur. Co., 97 Ky. 479, 30 S. W. 
1004, 17 Ky. Law Rep. 325. The sole question, then, is: Had 
appellee at the time of the fire parted with his interest in or title 
to the property? In this connection counsel for appellant insist 
that, under the rule laid down in Marks vs. Tichenor, 85 Ky. 537, 
4S. W. 225, 9 Ky. Law Rep. 125, and Cottingham vs. Fireman’s 
Fund Ins. Co., 90 Ky. 439, 14 S. W. 417, 12 Ky. Law Rep. 409, 
9 L. R. A. 627, where it is held that where there has been a 
written contract of sale, which has been executed, delivered, and 
accepted by the vendor, the property sold becomes the property 
of the vendee, and that if the buildings thereon are destroyed by 
fire between such contract of sale and the time fixed for delivery 
of possession to the vendee, the loss falls upon the vendee and 
not the vendor, appellee had parted with his interest in and title 
to the property. But an examination of those two cases and 
others announcing the same doctrine will show that there was an 
‘absolute and unconditional sale of the property involved. In 
the case of Marks vs. Tichenor, supra, the language of the con- 
tract is: “I have this day sold to James A. and Samuel C. 
Marks my farm, known as the Daniel McFarland farm.” In 
the case of Cottingham vs. Fireman’s Fund Ins. Co., supra, the 
language of the contract is: “This contract witnesseth, that we, 
C. L. and H. A. King, have this day swapped or exchanged prop- 
erty with Albert Cottingham as follows: We, C. L. and H. A. 
King, give Cottingham the G. H. Cottingham house and lot for 
the Albert Cottingham house and lot, formerly owned by James 
A. Watson, and the lot west of the house. * * * Deeds to be 
made soon.” In each of these cases the court held that the 
grantors had parted with their beneficial interest in the property 
described in the contracts. 

In the case under consideration, no such contracts are involved. 
The Secretary of the Treasury advertised for proposals. Ap- 
pellee submitted for his consideration a certain site and sub- 
mitted a proposal. This proposal was not accepted by the 
United States unconditionally. The acceptance was upon two 
conditions: First, that Duncan should within sixty days and 
without expense to the United States cause to be executed and 
delivered all requisite abstracts, official certificates, the evidences 








Fire. ] German Fire Ins. Co. vs. Duncan. 1603 


of title and deeds of conveyance, necessary in the opinion of the 
Attorney General of the United States to convey to the United 
States a satisfactory title to said land; second, that upon thirty 
days’ notice Duncan would remove the buildings from the land. 
The letter of acceptance also makes it plain that a favorable opin- 
ion from the Attorney General of the United States was neces- 
sary in order to make the sale binding. Here, then, we have a 
case not of absolute sale, but of a conditional sale. While it is 
true that appellee had bound himself to comply with the terms 
of his proposal, he did not part with his interest in or title to the 
property until the conditions upon which the sale were made were 
complied with; that is, until the Attorney General had reported 
favorably upon the title and the contract was accepted by the 
United States. Until that time his interest in the property did 
not pass to the United States. This is the construction placed 
upon the transaction by the Assistant Secretary of the Treasury, 
who shows by his letter of January 13, 1909, that the sale was 
not to be duly consummated unless the title furnished by appellee 
proved acceptable to the Attorney General. 

Nor do we think that the execution and delivery of the deed 
to the property to the United States district attorney just prior 
to the fire had the effect of divesting appellee of his title. In 
furnishing the deed he was simply complying with a contract 
which he had theretofore made. The title did not pass until the 
deed was finally accepted by the United States. The United 
States district attorney was not authorized to accept the deed. 
He was only the agent of the government through whom the 
deed was to be transmitted to the Attorney General, who alone 
had authority to pass upon the sufficiency of the deed and ab- 
stract. At the time of the fire the conditions upon which appel- 
lee’s proposal was accepted had not been complied with. The 
transaction was not consummated until after the fire. Neither 
the conditional contract of sale nor the deed executed and deliv- 
ered to the United States district attorney had the effect of di- 
vesting appellee of the beneficial ownership of the property at 
the time of the fire so as to avoid the policy of insurance. 

We are unable to say that the jury erred in its finding as to the 
value Of the premises destroyed and injured. They were called 
upon to determine the reasonable value of the premises injured 
and destroyed—not the value of the premises considered in con- 
nection with appellee’s contract with the United States. 

Judgment affirmed. 


Note by the Editor of the Insurance Law Journal. 


The principle here sanctioned for determining the amount of loss on 
the building is substantially that generally prescribed by the courts. The 
insured is entitled to recover the actual value according to the terms of 
the policy, as it is not limited by its relative value for purpose of re- 
moval, whether he had actually agreed to such removal previous to the 
fire or had been compelled by law to take that step. Washington Mills 
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Co. vs. Ins. Co., 135 Mass. 503; Ditts vs. Ins. Co., 13 Fed. Rep. 646; 
Laurent vs. Ins. Co., 1 N. Y. Superior Ct. 45. The rule depends on the 
principle that, under the terms of his contract, the insured is entitled to 
be placed as nearly as possible in the position in which he stood before 
the fire, regardless of special advantages or disadvantages which may have 
resulted to himself. 

It applies as well to leasehold property, where the owner of the build- 
ing may be obligated to remove it upon the termination of his lease. 
Laurent vs. Ins. Co, supra. In harmony with this principle is the rule 
for determining such value. It is not the market value which may be 
either greater or less, according to the current demand for the property, 
or the desirability or otherwise of retaining the building in connection 
with the land. Nor is it the cost of replacement which, by substituting 
new for old, would give an added value, though this is an element en- 
titled to consideration. Springfield F. & M. Ins. Co. vs. Payne, 26 Ins. L. 

. 46; Hilton vs. Assur. Co., 92 Me. 272; Quinn vs. Ins Co., 80 Iowa 346; 

erchants’ Ins. Co. vs. Frick, 5 Ohio Dec. 47; Etna Ins. Co. vs. Johnson, 
11 Bush. (Ky.) 587. But the rule only applies to an absolute ownership, 
not a mere limited interest where the value of the interest is the thing 
to be determined. Niblo vs. Ins. Co., 3 N. Y. Superior Ct. 551. 

Another reason for the rule in cases like the present is that the ob- 
ligation to remove is a mere contingent one, and unless carried out the 
owner stands to lose the value of his building. That the effect of the rule 
may be a practical insurance in excess of the actual value and an en- 
couragement to fraud must be admitted. This, it would seem, is the 
misfortune of the contract as made, and its correction, if needed, must be 
through a proper change in the terms of the contract itself. 


COURT OF APPEALS OF MARYLAND. 


MUTUAL FIRE INS. CO. or MontcomMery 
CouNTY 
US. 


RITTER* 


ACTION ON POLICY—VARIANCE BETWEEN ALLEGATIONS 
AND PROOF. 


Where, in an action on a fire insurance policy, the declaration averred that 
plaintiff was insured “for” a certain amount, while the policy stipu- 
lated “to” that amount, the variance was not material, and would not 
be regarded, since the declaration averred the number of the policy 
sued on, so that defendant was apprised of its provisions and could 
not be surprised by the proof. 


[For other cases, see Insurance, Cent. Dig. §§ 1632-1644; Dec. Dig. § 645.] 


ACTION ON POLICY—APPLICATION FOR POLICY—EVIDENCE 


Where, in a suit on'‘a fire insurance policy the declaration averred suffi- 
cient facts to apprise defendant as to what policy was sued on, the 
application for the policy was admissible in evidence since the policy 
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declared that such application should be a part of it, and defendant 
could not be surprised by such proof. 

[For other cases, see Insurance, Cent. Dig. §§ 1632-1644; Dec. Dig. § 645.] 


ACTION ON POLICY—PRELIMINARY PROOFS—EVIDENCE— 
ADMISSIBILITY. 

In a suit on a fire insurance policy, it was error to admit as evidence of 
the loss, the preliminary proofs made by plaintiff, where they showed 
a greater loss than was shown by testimony at the trial. 

[For other cases, see Insurance, Cent. Dig. §§ 1697-1706; Dec. Dig. § 662.] 


ACTION ON POLICY—PLEA OF NON EST FACTUM—EVIDENCE 
—ADMISSIBILITY. 

In a suit on a fire insurance policy, it was proper to introduce in evidence, 
under the plea of non est factum, letters from defendant with refer- 
ence to the loss, which admitted the issuance of the policy sued on. 

[For other cases, see Insurance, Cent. Dig. §§ 1632-1644; Dec. Dig. § 645.] 


ACTION ON POLICY—EVIDENCE—ADMISSIBILITY. 

Where, in a suit on a fire insurance policy, defendant contended that it 
was released from liability by plaintiff’s failure to pay interest on his 
premium note for a certain period, evidence for plaintiff that his pre- 
mium note had not been returned to him was admissible. 

{For other cases, see Insurance, Cent. Dig. §§ 1674, 1686; Dec. Dig. $ 


5414. ] 

ACTION ON POLICY—EVIDENCE—ADMISSIBILITY. 

In a suit on a fire insurance policy, testimony as to how the insurance 
agent conducts his affairs in his office, as to entries, handling of cash, 
etc., as to the collection of payments, and as to whether from witness’s 
knowledge of such methods at the time of plaintiff’s alleged payment 
of interest he could tell from the entry that all the interest was paid, 
was inadmissible on the issue as to whether defendant had been paid 
plaintiff’s interest on his policy, for it cannot be shown what “was 
done” by proof of what “should have been done.” 

{For other cases, see Insurance, Cent. Dig. §§ 1674, 1686; Dec. Dig. § 

iy. 

ACTION ON POLICY—DOMESTIC RELATIONS OF PLAINTIFF— 
EVIDENCE—ADMISSIBILITY. 

In a suit on a fire insurance policy, evidence as to the domestic troubles 
between plaintiff and his wife was inadmissible on the issue as to 
whether she had paid the interest on such policy. 

[For other cases, see Insurance, Cent. Dig. §§ 1674, 1686; Dec. Dig. § 

5 


YY, 


Appeal from Circuit Court, Howard County; Wm. Henry 
Forsythe, Jr., Judge. 

Action by Howard F. Ritter against the Mutual Fire Insurance 
Company of Montgomery County. Judgment for plaintiff, and 
defendant appeals. Reversed. 

The following are the prayers of the parties mentioned in the 
opinion :— 
“Plaintiff’s Prayers. 

“(1) The plaintiff prays the court to instruct the jury that the 
undisputed evidence in this case is that the policy of insurance 
declared in this case is the policy of the defendant company and 
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that the same has been properly executed by said company and 
delivered to the plaintff. [Conceded.] 

“(2) That if the jury believe from the evidence that on or 
about January 2, 1906, a witness, Matilda V. Ritter, acting for 
the plaintiff, called at the office of the collecting agent of the 
defendant company, Wilson & Co., at Catonsville, Maryland, and 
tendered the premium on the policy sued on in this case, and that 
the said agent, or his clerk, received the money so tendered for 
the purpose aforesaid, that then the plaintiff is entitled to recover. 
irrespective of the fact as to whether said Matilda V. Ritter 
received a receipt or not. [Conceded. ] 

(3) That if the jury believe from the evidence in this case 
that the plaintiff suffered a loss by fire on or about May 13, 1906, 
and that the chattels consumed in said fire were among those 
enumerated in the policy sued on in this case, as enumerated by 
said policy, that then the plaintiff is entitled to recover such loss 
provided the jury further find the facts submitted in the plain- 
tiff’s second prayer. [Conceded. ] 

(4) ‘That if the jury find for the plaintiff in this case then 
it is within their discretion whether to allow the plaintiff interest 
at the rate of 6 per cent per annum, which interest should start 
to run after ninety days froin the date of notice and proof of loss. 
[Conceded. ] 

“Defendant’s Prayers. 

“(1) The defendant by its counsel prays the court to instruct 
the jury that the plaintiff in this case cannot recover unless the 
jury believe from the evidence that the interest for the year 1906 
on the premium note of Howard F. Ritter, given in connection 
with the insurance of the policy sued on in this case was paid 
by him or some person for him, prior to the fire, which occurred 
May 13, 1906, and that the burden of proof is upon the plaintiff 
to establish by the preponderance of evidence that the payment 
was so made. [Granted. ] 

“(2) The defendant by its counsel prays the court to instruct 
the jury that if they find for the plaintiff upon the issues joined 
the measure of damages will he the actual value at the time of the 
loss of the various items of personal property included in the 
policy, In no case exceeding the value of such items as set out 
in the policy or the application accompanying the policy and made 
a portion of the same, and interest, in their discretion, on such 
sum at six per cent per annum from ninety days after the occur- 
rence of the fire. [Conceded.]” 

“(4) The defendant by its counsel prays the court to instruct 
the jury that the burden of establishing the payment, prior to the 
fire of the interest for the year 1906 on the premium note of 
Howard F. Ritter, given as the basis for the issuance by the de- 
fendant company to said Howard F. Ritter of policy No. 26736 
by a preponderance of the testimony satisfactory to the jury, is 
upon the plaintiff and if the testimony in this case is such as to 
leave the minds of the jury evenly balanced as to whether or not 
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the payment of interest was made before the fire, their verdict 
should then be for the defendant. [Conceded]” 


Argued before Boyd, C. J., and Briscoe, Pearce, Schmucker, 
Burke, Thomas, Pattison, and Urner, JJ. 


R. E. L. Smiru and C. W. PrerryMan, for Appellant. 
Lee S. MEYER and Davin Asu, for Appellee. 


PEARCE, J. 

This action was brought by Howard F. Ritter against the 
Mutual Fire Insurance Company of Montgomery County, Md., 
to recover upon a policy of insurance issued by the latter for the 
loss by fire of certain personal property described therein, and 
which was situated upon a farm in Baltimore county, Md., be- 
longing to Matilda V. Ritter, the wife of the plaintiff, who re- 
sided with him on said farm. Mrs. Ritter also held a policy of 
insurance issued by the same company for the protection of the 
buildings upon her said farm, and on May 13, 1906, a fire oc- 
curred on the premises, resulting in the destruction of certain 
of the insured buildings upon Mrs. Ritter’s farm, and of certain 
of the chattel property. of the plaintiff insured in his policy, and 
described in the proof of loss furnished by him, the aggregate 
amount of such loss being placed at $515. The annual payment 
upon both these policies, as upon all policies of that company 
were payable within 30 days after the first Monday in January in 
each year, and in default of such payment the policies of default- 
ing members are suspended and are declared not binding on the 
company until such interest is paid. The amended declaration 
charged that in consideration of the membership of the plaintiff 
in the defendant company, and of the interest on the plaintiff’s 
premium note for the sum of $60 at a rate to be fixed by the 
defendant not exceeding 6 per cent per annum, the defendant ex- 
ecuted and delivered to the plaintiff its policy of insurance 
“whereby it insured the plaintiff, his executors, administrators, 
or assigns, agreeably to the terms and conditions of the said 
company, for five hundred and ninety five dollars, against all 
loss or damage,” etc.; that the fire occurred as stated herein, and 
that a part of the chattels insured under said policy were totally 
destroyed by fire, to the sum of $ 515; that the plaintiff furnished 
the defendant full proof of said loss, and performed all of the 
conditions on his part, and that the policy was never canceled, nor 
was the loss ever paid, though the policy was in full force at the 
time the loss was sustained. The defendant pleaded four pleas, 
the first, second, and third averring in varying language that the 
policy was suspended at the time the loss occurred, and not bind- 
ing upon the company because of the plaintiff’s failure to pay 
the interest due for the year 1906 on his premium note, within 30 
days after the first Monday in January, 1906; and the fourth plea 
was non est factum. The plaintiff replied to the first, second, 

Vou. XXXIX.—104, 
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and third pleas that he did pay said interest on his premium note 
within 30 days after the first Monday in January, 1906, and that 
the said policy was not suspended at the time the loss occurred, 
and was then binding on the company, and by way of replication 
to the fourth plea of non est factum the plaintiff joined issue 
thereon, and the defendant then joined issue on the plaintiff's 
replications to the defendant’s first, second, and third pleas. 


No evidence was offered to support the plea of non est factum, 
and the defendant conceded all the plaintiff's prayers (which 
will be set out with the defendant’s prayers, by the reporter), 
the first prayer oi the plaintiff instructing the jury that according 
to the undisputed evidence in the case the policy declared on was 
the deed of the defendant properly executed and delivered to the 
plaintiff. The defendant’s first prayer was granted, and its other 
two prayers, marked “(2)” and “(4)” were conceded. There 
being no exceptions to the ruling on the prayers, these need not 
be further considered. 


It thus appears from the pleadings and all the evidence that the 
only issue of fact in the case is whether the interest upon the 
plaintiff’s premium note was paid within thirty days from the first 
Monday of January, 1906. Nineteen exceptions were taken to 
rulings on the evidence, of which the fourteenth was abandoned 
at the argument in this court, but the others remain for considera- 
tion. 

The interest upon plaintiff’s premium note for the year 1906 
was $2.47, and that upon Mrs. Ritter’s premium note for the 
same year was $4.43, the two amounts aggregating $6.90, and both 
were payable within 30 days after the first Monday in January, 
1906, to the company’s agents, John S. Wilson & Co., at their place 
of business at Catonville, Baltimore county. The secretary of the 
company, Mr. Farquhar, testified that a receipt for each policy is 
sent to the agent authorized to receive the annual interest thereon, 
and that there is never made more than one receipt in each year 
for any one policy, and these are sent out about the last of Decem- 
ber, and the agents are required to account for and remit all such 
collections some time in February, and that such receipts, both 
for the plaintiff’s interest, and for Mrs. Ritter’s, were sent to 
John S. Wilson & Co., for the year 1906 before January 1, 1906; 
that each receipt has a stub attached showing the name of the 
insured, the number of the policy, the amount of interest due, and 
the place where payable, and that upon payment the agent delivers 
the receipt to the insured, and returns to the company the stub, 
after filling in date of payment; but if not paid the agent returns 
both stub and receipt. He further testified that John S. Wilson 
returned the company Mrs. Ritter’s stub for 1906, but not her 
receipt and accounted for her interest, but did not account for 
plaintiff’s interest, and did return both his receipt and stub, and 
the papers so returned were offered and admitted in evidence, the 
following being copies thereof: 
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First Paper. 

Stub. Policy 26736. Receipt attached. 
Howard F. Ritter. Received of Howard F. Ritter the sum of 
Policy No. 26736. $2.47 for annual interest due on premium 
Amount due $2.47. note given by the above named and held by 
Payable to Catons. the Mutual Fire Insurance Company of 
Paid 1906. Montgomery County, Md., and payable in 

advance before the expiration of the month 
of January, 1906, continuing said insurance 
for the year 1906, subject to the terms and 
conditions of the policy paid 1906. 

Allan Farquhar, Treasurer. 


Second Papers. 
Stub. 
Matilda V. Ritter. 
Policy No. 39302. 
Amount due $4.43. 
Payable to Catons. 
Paid. Jan. 2, 1906. 


M. Farquhar also testified that he or B. D. Palmer received 
all interest paid on premium notes, and that he received no in- 
terest for plaintiff for 1906, though he could not say of his own 
knowledge that none was paid to John S. Wilson & Co. for plain- 
tiff’s loss was refused because the company’s officers believed his 
interest for 1906 had never been paid, while Mrs. Ritter’s loss 
was paid, because they knew her interest for 1906 had been paid. 
Mr. Palmer also testified he had received no interest for plaintiff 
for 1906. Mrs. Ritter testified that on January 2, 1906, she went 
to the office of John S. Wilson & Co. to pay her interest as she 
had been accustomed to do for 30 years, and also to pay plain- 
tiff’s interest, at his request, and took with her the receipts for 
the interest on both policies for 1905, and that plaintiff gave her 
$10 out of which to pay the interest. She said she was waited on 
by one of the clerks, whom she could not identify, and that she 
said to him, “I came to pay my policies,” and handed him the 
$10 bill given her, together with the two receipts for 1905, and 
the clerk gave her two $1 bills and some change out of the $10; 
that she did not count the change, and did not know whether it 
was as much as a dollar or not; that she did not remember what 
the clerk said, nor whether there were three or four receipts 
handed her with the change, but she produced when testifying, 
the two receipts for 1905; that upon her return home she placed 
all the papers she received from the clerk in a box in a room 
upstairs, and when the fire occurred the box with other things 
was thrown out in the road and was recovered a few days later; 
that after the fire she found the receipt for her own interest for 
1906, but could not find the receipt for plaintiff’s interest, but 
that she positively knew she had paid the interest on both policies. 
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Howard B. Wilson, a member of the firm of John S. Wilson & 
Co. in January, 1906, identified a book shown him as the book 
in which the firm entered all money received by it for interest on 
policies issued by defendant, and that an entry thereon of $4.43 
paid January 2, 1906, by Mrs. Ritter was in his handwriting, 
though he did not remember the payment nor the making of the 
entry, but that “he knew from the course of business of John S. 
Wilson & Co. and the entry in the book that the entry of $4.43 
Matilda V. Ritter.” was coincident with the payment of the 
money, and that he can tell from the entry in the book and said 
course of business how much money Mrs Ritter paid him on 
January 2, 1906, on account of insurance premium. He also 
testified that the entry “Jan. 2, 1906.” on the stub of Mrs Ritter’s 
receipt for 1906 returned to the company was in his handwriting. 
He also testified that from the course of business in their office 
and the entry in the book above mentioned and on the stub of Mrs. 
Ritter’s receipt that she did not pay him in on January 2, 1906, 
the interest then due on plaintiff’s policy. 

Mr. Tschiffely, defendant’s adjuster, testified that, when he 
went to the Ritter farm to adjust Mrs. Ritter’s loss, plaintiff 
asked him what they were to do about his loss, and that he re- 
plied that the company was not liable for that because his inter- 
est had not been paid; that witness asked Mrs. Ritter what 
amount she had paid, and she said $4 and some cents, and he told 
her that was just enough to pay hers; that she then asked how 
much she would have to pay to cover both, and he told her $6.90. 
and she then said, “I gave them a $10 bill, and they gave me $3 
and some change; that he suggested to plaintiff that they telephone 
Mr. Wilson about it, and that on the way to the telephone in a 
neighbor’s house, and out of the presence of Mrs. Ritter, plaintiff 
said, “It ain’t worth while to call up Mr. Wilson; I know that 
insurance has not been paid; my wife and I don’t get along well 
together, and she did this to spite me; she did it once before.” 
He also testified to other matters tending to discredit the testi- 
mony of Mr. and Mrs. Ritter, but it is unnecessary to incumber 
this opinion with any reference to them further than to say that 
both Mr. and Mrs. Ritter were called in rebuttal, and both posi- 
tively denied making any of the statements offered by Mr. Tschif- 
fely the statement above set out that he knew his interest had not 
been paid, that he and his wife did not get along well, and she 
did that to spite him. All this conflicting evidence went to the 
jury for its consideration. 

The first exception was to the introduction in evidence of the 
policy for the reason, as alleged by the defendant, that it was 
neither in hzc verba, nor in legal effect the contract set out in 
the declaration. The language of the policy is “do insure the 
said H. F. Ritter agreeably to the terms and conditions of the said 
company hereunto annexed, to the amount of $595,” while the 
language of the declaration is “did insure said plaintiff agreea- 
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bly to the terms and conditions of said company for five hundred 
and ninety-five dollars.” 

In determining questions of alleged variance between the allega- 
tions and the proof, it is essential to keep in mind the reason and 
object of the rule that the allegata and the probata must corre- 
spond, and this reason and object is stated thus in 22 Enc. of Pl. 
& Pr. p. 537: “This rule is intended to answer the double purpose 
of distinctly and specifically advising the opposite party of what 
he is called upon to answer, so as to enable him properly to make 
out his case and to prevent being taken by surprise in the testi- 
mony of the trial, and of preserving an unerring record of the 
cause of action as a protection against another proceeding based 
upon the same cause’; and, however harsh and technical may 
have been the application of this rule at common law and in 
earlier times, it is now undeniably true that only substantial and 
material variances between the pleadings and the proof will be 
regarded. 22 Enc. Pl. & Pr. 541. This court said in Cook vs. 
Gill, 83 Md. 193, 34 Atl. 251: “The strict rule that once pre- 
vailed has been very much relaxed for the purposes of justice, 
even in actions ex contractu, where the rule is more rigidly en- 
forced than in actions ex delicto, and, although the probata must 
still conform to the allegata, it is sufficient if the substance of the 
issue be proved. * * * The terms of the contract sued on 
must be substantially proven as alleged so as not to take the 
defendant by surprise, and also to protect him from another suit 
on the same cause of action.” Tested by such construction of 
the rule we cannot discover any error in the ruling of the court 
admitting the policy in evidence. The undisputed testimony is 
that the plaintiff held but one policy in the defendant company. 
The declaration alleges that the policy sued on is No. 26736, and 
the policy offered in evidence is No. 26736. The receipt and 
stub offered by the defendant, and admitted, shows that the 
policy was No. 26736, and was issued to the plaintiff, and the 
defendant must be taken to know the terms and conditions of its 
own policies, framed under its directions, not for a single indi- 
vidual, but for all its members, embracing many thousand per- 
sons, as shown by the number of this policy. How, then, could 
it be taken by surprise as to what it is called on to answer, or 
how to prepare the defense? It had only to turn to its books to 
see what were the terms of policy No. 26736 and to have full 
and exact information as to its liability for the plaintiff’s claim. 
Nor could it be subjected to a second recovery for the same cause 
of action. The declaration stated that policy No. 26736 was is- 
sued May 25, 1894, and the policy offered was issued on that 
day. The declaration stated the fire which caused the loss oc- 
curred on May 13, 1906, and the undisputed evidence shows that 
was true. The policy set out in detail the articles insured, and 
the insured value of each article. The plaintiff could not split 
up the cause of action, and therefore a recovery in that suit for 
any amount would bar a future recovery for any article destroyed 
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or damaged by that fire, though inadvertently not claimed nor 
allowed in that suit. The defendant would have an “unerring 
record” in that as a complete protection against any other re- 
covery upon policy No. 26736. We do not consider it necessary 
to further discuss this exception, though it would not be diffi- 
cult in our opinion, apart from the reasons we have given, to 
show that under the langi.ge of this policy even a technical vari- 
ance could only be predicated upon strained verbal refinement. 

The sixth exception was to the admission in evidence of the 
written application for the policy of insurance, and as the policy 
declares the application to be a part of the policy, it follows from 
what we have just said that there was no error in admitting it. 

The ninth exception was to the admission in evidence of the 
proof of loss. In this we think there was error. In Ins. Co. 
vs. Doll, 35 Md. 89, 6 Am. Rep. 360, this court, through Judge 
Alvey, said: “Preliminary proofs as such are not per se evi- 
dence to the jury of the plaintiff’s loss. The consist of the ex 
parte statements of the plaintiff himself, and he is not allowed 
by any rule of evidence, such facility of furnishing evidence in 
his own behalf. * * * If, in any case, it be necessary to lay 
the preliminary proofs before the jury, they should be cautioned 
against considering them as evidence of the fact or extent of the 
plaintiff’s loss. But in this case such proofs were allowed to be 
read in evidence generally, and without any restriction, the jury 
being left to consider them as they thought proper.” The same 
ruling was made in Modern Woodmen vs. Cecil, 108 Md. 365, 
70 Atl. 331. So in the case before us the proof of loss was 
admitted generally and without restriction or caution of any 
kind. If we could clearly see that no injury was worked thereby 
to the defendant, we should not reverse for that error, but we 
think the defendant’s counsel have made it clear in their brief 
that there was concurrence of error and injury. 

The proof of loss upon the items claimed therein, upon the 
basis of valuation prescribed by the policy, aggregated $515. 
The verdict rendered on September 25, 1909, was for $610.50. 
Under the appellant’s second prayer, the jury were instructed 
that the measure of damages would be the actual value at the 
time of the loss of the several items in the policy not exceeding 
the value set out in the policy, with interest in their discretion at 
6 per cent from ninety days after the fire, calculating interest on 
$515 from August 13, 1906, ninety days after the date of the 
fire, to September 25, 1909, the date of the verdict, and adding it 
to the $515 itemized in the proof of loss, the result is $610.50, 
the exact amount of the verdict, thus making clear that the ver- 
dict was founded on the proof of loss. Now, if the testimony 
of the plaintiff, delivered at the trial when subject to cross-ex- 
amination, agreed exactly as to the items of loss with the proof 
of loss, the error would not be reversible error, nor would it be, 
if the amount of the verdict were less than the insured value of 
the items of loss proved by the plaintiff at the trial; but an ex- 
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amination of his oral testimony shows that allowing every item 
of loss then proved by him at the value named in the policy, and 
also allowing for small amounts of seed corn, timothy seed, and 
garden seed, valued by him at $17, and classed as grain, which 
was an insured item, and also allowing $10 for straw, classed as 
hay, and $18 for four and one-half tons of hay at his estimate of 
value, the total loss would be $362 instead of $515, a difference 
of $153. We cannot treat such an error, directly due to the 
admission of the proof of loss, as harmless error, since upon no 
other basis than the proof of loss could the verdict that was 
rendered have been founded. 

The second, third, fourth, and fifth exceptions go to the ad- 
mission in evidence of certain letters of the appellant’s secretary, 
Mr. Farquhar, four in number, one addressed to plaintiff, two 
to Mrs. Ritter, and one to Mr. Meyer, plaintiff’s attorney at that 
time. Each of these letters had special reference to the plaintiff’s 
loss in this case, and each of them contained an explicit admis- 
sion that the plaintiff held policy No. 26736 in that company, and 
under the plea of non est factum we think they were properly 
admitted for the purpose of showing that the policy sued on was 
the deed of the defendant.. These letters were objected to gen- 
erally as tending to prove nothing material to the issues in the 
case, and if any restriction was desired by defendant, it should 
have been asked for on some special ground, that a proper di- 
rection might be given as to the purpose for which they were 
admitted. We find no error in the first exception in allowing 
plaintiff to prove by Mr. Farquhar that his premium note had 
not been returned to him after the defendant refused to pay the 
loss, because the alleged failure to pay the interest on the policy 
for 1906 released the company from liability. The jury were en- 
titled to consider that fact in connection with all the other facts 
in evidence. 

There was no error in the eighth exception in allowing Mrs. 
Ritter to be asked why she wrote the letter of June 8, 1906, 
which the defendant offered in evidence. It was held in Jarrell 
vs. Young, 105 Md. 285, 66 Atl. 50, 23 L. R. A. (N. S.) 367, 
that where evidence has been given of the performance of any 
act the party performing it may testify as to his motives and 
intention in doing the act, except in cases where the law imputes 
a certain intent from the act. Moreover, Mrs. Ritter had previ- 
ously, without objection, given the same precise reason for writ- 
ing this letter, which she gave in reply to the question objected 
to, so that even if held error, it would be harmless error. 

The tenth, eleventh, and twelfth exceptions involve the same 
principle and may be considered together. In the tenth the de- 
fendant’s counsel was not allowed to ask the plaintiff on cross- 
examination if he and his wife had not discussed the question of 
the payment of his interest for 1906, before the adjuster called 
at their house, the plaintiff having, on his examination in chief, 
given testimony tending to show that his first intimation he had 
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that the payment of his interest was disputed was derived from 
the adjuster at that time. It will be seen that later, in his cross- 
examination, the plaintiff testified that he and his wife were not 
discussing that question when the adjuster came, and that they 
had never discussed it, so that if there was error in this excep- 
tion it was again harmless error. Under the eleventh exception 
the plaintiff, still under cross-examination, was not allowed to 
be asked whether his wife, on her return from John §S. Wilson & 
Co. on January 2, 1906, had given him a receipt for payment of 
his interest. He had not been asked anything about a receipt on 
his direct examination, nor was Mrs. Ritter asked if she gave 
him a receipt. She had previously said she put all the papers 
she received from Wilson & Co. in a box upstairs, and had not 
given a receipt to him for that payment. The question was re- 
fused upon the ground that it was not proper cross-examination. 
in the twelfth exception the plaintiff was shown on cross-ex- 
amination a letter dated June 4, 1906, addressed to the defendant, 
referring to the question of the payment of this interest, signed 
“H. F. Ritter, W.,” and he was asked if the signature was his. 
He replied it was not, and that he knew nothing of it, and had 
no recollection of authorizing any one to write such a letter— 
and that his stepson was named Wiedemeyer, but that he was 
not familiar with his writing. He was then asked if he did not 
upon a former trial of this case admit on the stand that the let- 
ter was his, signed by him or for him at his direction, and an 
objection to the question was sustained on the ground that it was 
not proper in cross-examination. In Black vs. Bank of West- 
minster, 96 Md. 424, 54 Atl. 88, we cited Jones on Evidence, § 
821, to the effect that the rule limiting the cross-examination to 
the general facts stated on the direct examination must not be 
so construed as to defeat the real object of the cross-examination 
which is to elicit the whole truth of transactions only partly 
explained, and that in such cases much must be left to the dis- 
cretion of the presiding judge, and we are not prepared to say 
that the trial judge who observed the course of the whole trial 
abused the discretion committed to him in ruling upon these 
questions. 

In the thirteenth exception, the witness Wiedemeyer was asked 
if he had a conversation with Mr. Crosby, an agent of defendant, 
about the alleged nonpayment of plaintiff’s interest, and an ob- 
jection to this question was sustained, but the record shows 
nevertheless that the witness did then answer the question, and 
gave a conversation with Crosby on that subject. That exception 
therefore is of no importance. 

The fourteenth exception was abandoned. 

The fifteenth exception was to the refusal to allow Mr. Freund, 
a member of the firm of Wilson & Co., to answer this question: 
“What course is pursued when a person comes into your office 
to pay insurance; how do you proceed? If you make any en- 
tries tell how you make them—and if you do anything with the 
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cash, what do you do with it,” etc. It can hardly be necessary 
to say that we cannot sanction the proof of a disputed question 
as to what was done by proof what should have been done or 
was customarily done in a given case. 

In the sixteenth exception Howard B. Wilson, a member of 
the firm of Wilson & Co. in 1906, having said that he was 
familiar with the course of business as to collection of these 
payments upon policies was asked to state that course in detail, 
and he was not allowed to answer. 

In the seventeenth exception the same witness was not allowed 
to answer the following question: “Are you able to say from 
the knowledge of the course of business in your office at that 
time whether the entry made by you [being an entry by witness 
of the payment of $4.43, January 2, 1906, as paid by Mrs. Rit- 
ter on her policy] covers all the money paid you by Mrs. Ritter 
on that occasion ?” 

In the eighteenth exception the question to the same witness 
which was refused was: “Can you say from the course of busi- 
ness in your office and the entry on this book which is in evi- 
dence [being the same entry referred to in the previous question] 
and from what you have testified to as its being made at the same 
time the payment was made, how much money Mrs. Ritter paid 
you on January 2, 1906?” 

What we have said of the fifteenth exception is applicable to 
the sixteenth, seventeenth, and eighteenth, and would seem to 
be conclusive of the correctness of these rulings, but this witness 
had stated just before the seventeenth exception was taken, as 
we have heretofore shown from the record, that he could tell 
from the course of business and from the entry referred to as 
made by him how much money Mrs. Ritter paid him on January 
2, 1906; and he had stated just before the nineteenth exception 
was taken that he could say from the course of business and 
from the entry mentioned whether Mrs. Ritter paid him on Janu- 
ary 2, 1906, the interest on plaintiff’s policy then due and that 
she did not pay it. The defendant thus had every benefit that 
it could have received if each of these questions had been al- 
lowed. 

In the nineteenth exception the witness Grenninger was asked 
whether he knew anything about the domestic relations of plain- 
tiff and his wife, and whether they had been amicable or other- 
wise, and this was not allowed. However offered, whether gen- 
erally, or to confirm the witness Tschiffely, we should require 
high authority before admitting testimony of that character in 
an issue like the present, and no authority has been produced. 
For the error in the admission of the proof of loss, the judgment 
must be reversed. 

Judgment reversed, with costs to the appellant above and be- 
low, and new trial awarded. 

Motion for reargument overruled, and judgment modified so 
that the costs in this court be paid by the appellee (including the 
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cost of transmitting the record to this court), and the costs be- 
low to abide the result of the case. 


SUPREME COURT OF GEORGIA. 


AMERICAN INS. CO. 
vs. 
McVICKERS BROS.* 


ACTION ON POLICY—TIME FOR BRINGING—WAIVER. 


An insurance policy provided that no action on it should be sustainable 
“unless commenced within six months after the date of the fire,” and 
that “no officer, agent, or other representative of this company shall 
have power to waive any provision or condition of this policy except 
such as by the terms of this policy may be the subject of agreement 
indorsed hereon or added hereto, and as to such provisions and con- 
ditions no officer, agent, or representative shall have such power or 
be deemed or held to have waived such provisions or conditions un- 
less such waiver, if any, shall be written upon or attached hereto, 
and signed by the president, vice-president, treasurer and general 
manager, or assistant secretary, nor shall any privilege or permission 
affecting the insurance under this policy exist or be claimed by the 
insured unless so written or attached.” The assured sued on the 
policy after the expiration of such six months. Amendments to the 
petition were offered, making, among other allegations, the following: 
After plaintiff employed an attorney the general counsel of the de- 
fendant “insisted and persuaded the plaintiff’s attorney to defer the 
matter of filing said suit, that he, the said attorney, had taken the 
matter up with the company, and said also that he had very great 
hopes of being able to adjust the matter without litigation, and also 
informed the attorney for plaintiff that he would give him notice in 
plenty of time to file his suit, and repeatedly declared to the plaintiff's 
attorney that plaintiff’s attorney should not be hurt by the delay, and 
plaintiff’s attorney, relying on these promises of the general counsel of 
company, deferred filing suit until counsel for the defendant * * * 
finally told plaintiff to file suit. Plaintiff’s counsel could and would 
have filed the suit at once when the matter was turned over to him, 
and it was turned over to him before the six months had expired froin 
the date of the fire, but relied on the statement of the general counsel 
of the company in the general office in the city of Atlanta that they 
were making an effort to adjust the matter, and * * * that they 
were anxious to call the board of directors together and see if they 
could not settle the matter without litigation. Petitioner alleges that 
as a matter of fact the general counsel for the defendant in this case 
had charge of its entire legal business, and was directed by the presi- 
dent and secretary to look after the claim of plaintiff, and in looking 
after it and making these promises he was acting for the company 
and within the scope of his authority, and his declaration that the 
company was trying to adjust the matter and insisting that counsel for 
the plaintiff defer the filing of the suit until he could see that it was 


*% Decision rendered, Sept. 22,1910. 688. E. Rep. 1026. Syllabus by the Court. 
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adjusted was the sole cause of the suit not being filed within the six 
months prescribed by policy.” Held, that under the allegations in the 
amendment offered, the defendant was estopped from setting up the 
defense that the suit on the policy was not brought within the time 
prescribed therein, and the court committed no error in allowing the 
amendments over objections of the defendant that they were insuffi- 
cient in law, “because they sought to vary a written contract by parol, 
because they were not in accord with the declaration orginally filed 
and were inconsistent therewith, because they sought to vary a written 
contract without setting up any sufficient reason therefor,” and prop- 
erly refused to dismiss the petition as amended on the ground that 
“it appeared on the face of the pleadings that the cause of ex was 
barred.” McDaniel vs. German Ins. Co., 134 Ga. 189, 67 S. 

Hartford Fire Ins. Co. vs. Amos, 98 Ga. 533, 25 S. E. 575; 1 Beat 
on Fire Ins. p. 399; 28 Cent. Dig. Insurance, §§ 1551, 1552, 1553; 4 
Cooley’s Briefs on Ins. p. 3989 et seq.; 3 Cooley’s Briefs on Ins. p. 
a" 19 Cyc. 908; 2 May on Ins. § 488; 13 Am. & Eng. Enc. of Law, 


[For other cases, see Insurance, Cent. Dig. §§ 1551-1553; Dec. Dig. § 623.] 


Error from Superior Court, Fulton County; J. T. Pendleton, 
Judge. 

Action by McVickers Bros. against the American Insurance 
Company. Judgment for plaintiff, and defendant brings error. 
Affirmed. 

Suit was brought on April 15, 1907, on a fire insurance policy 
on account of the destruction by fire on October 10, 1906, of the 
property on which the insurance was issued. The policy pro- 
vided that no action on the policy should be sustainable “unless 
commenced within six months after the date of the fire, and not 
afterward.” Upon motion to dismiss the petition because the 
suit was filed more than six months after the fire occurred, the 
plaintiff offered amendments, making, among other allegations, 
substantially the following: Soon after the fire the general coun- 
sel for the defendant, and the one holding the office of secretary 
and treasurer of defendant, “both being authorized to make a 
waiver and both being in charge of the office, made the only 
excuse for not adjusting and settling the policies that the board 
of directors had not met, and asked plaintiff to wait until the 
board of directors could get together, and plaintiff visited the 
office and talked to these gentlemen six or seven times, and each 
time they would put him off until the next week, begging him 
to wait until the board of directors could meet, * * * and 
plaintiff, being misled by these statements and believing from 
their statements that they were bona fide making an effort to pay 
his claim, deferred even turning the case over to an attorney.” 
After plaintiff employed an attorney, the general counsel of the 
defendant ‘‘insisted and persuaded the plaintiff’s attorney to de- 
fer the matter of filing said suit, that he, the said attorney, had 
taken the matter up with the company, and said also that he had 
very great hopes of being able to adjust the matter without liti- 
gation, and also informed the attorney for the plaintiff that he. 
would give him notice plenty of time to file his suit, and re- 
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peatedly declared to the plaintiff’s attorney that plaintiff’s attor- 
ney should not be hurt by the delay, and plaintiff’s attorney, 
relying on these promises of the general counsel of the company, 
deferred filing suit until counsel for the defendant * * * 
finally told plaintiff to file suit, that he would see that the com- 
pany furnished him some blanks of the policies, and that he 
would still see if he could not settle the suit before trial term, 
and was in hopes that they could adjust the matter. Plaintiff’s 
counsel could and would have filed the suit at once when the 
matter was turned over to him, and it was turned over to him 
before the six months had expired from the date of the fire, but 
relied on the statement of the general counsel of the company 
in the general office in the city of Atlanta that they were making 
an effort to adjust the matter, and * * * that they were 
anxious to call the board of directors together and see if they 
could not settle the matter without litigation. Petitioner alleges 
that, as a matter of fact, the general counsel for the defendant 
in this case had charge of its entire legal business, and was di- 
rected by the president and secretary to look after the claim of 
plaintiff, and in looking after it and making these promises he 
was acting for the company and within the scope of his authority, 
and his declaration that the company was trying to adjust the 
matter and insisting that counsel for the plaintiff defer the filing 
of the suit until he could see that it was adjusted, was the sole 
cause of the suit not being filed within the six months prescribed 
by policy,” and that the general counsel, after suit was filed, “ap- 
proached the counsel for the plaintiff, and stated that he did not 
then intend to make any objection to the fact that the suit was 
not filed within the six months, and had no idea that he would 
make any such point, and filed his plea without making any point 
of this sort, but finally approached the attorney for plaintiff with 
an agreement and asked plaintift’s attorney to sign it, that, if he 
decided to file or make this point, he would not be precluded by 
not making it the first term of the court, and plaintiff’s attorney 
signed this agreement, stating to him at the time and believing 
and still believing that the time of filing the suit, six months, had 
been waived by him, and that a plea of that sort would not avail 
him.” Defendant is “estopped from claiming that the suit was 
not filed within the six months from the date of the fire. Peti- 
tioner further alleges that there is a stipulation in the policy that 
suit should not be filed within three months from the date of the 
fire, and that the conditions in the policy that suit should be filed 
within six months from the date of the fire would only give 
plaintiff right to sue within three months from the time of right 
of action accrued, and that this time is so short as to be unrea- 
sonable, and renders that condition that plaintiff must sue in six 
months void. Said company through its agents above referred 
to claimed to your petitioners and their attorney all along up 
to the 15th day of April, 1907, that they were taking up the mat- 
ter of loss, and seeking to call a board of directors together, and 
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would probably settle the claim and at the time referred to in this 
paragraph, when they finally refused to pay same.” 

The policy contained the following provisions: ‘No suit, or 
action on this policy, for the recovery of any claim, shall be sus- 
tainable in any court of law or equity until after full compliance 
by the assured with all the foregoing requirements, nor unless 
commenced within six months after the date of the fire and not 
afterward. * * * No officer, agent, or other representative of 
this company shall have power to waive any provision or condi- 
tion of this policy except such as by the terms of this policy may 
be the subject of agreement indorsed hereon or added hereto, and 
as to such provisions and conditions no officer, agent, or repre- 
sentative shall have such power or be deemed or held to have 
waived such provisions or conditions unless such waiver, if any, 
shall be written upon or attached hereto, and signed by the presi- 
dent, vice-president, treasurer and general manager or assistant 
secretary, nor shall any privilege or permission affecting the in- 
surance under this policy exist or be claimed by the insured un- 
less so written or attached.” The defendant objected to the al- 
lowance of the amendments “because they were insufficient in 
law, because they sought to vary a written contract by parol, be- 
cause they were not in accord with the declaration originally 
filed and were inconsistent therewith, because they sought to 
vary a written contract without setting up any sufficient reason 
therefor.” After the amendments were allowed, the defendant 
“moved to dismiss the declaration as amended, because the same 
as amended was insufficient in law, as it appeared on the face of 
the pleadings that the cause of action was barred.” The motion 
was overruled, and the defendant excepted to this, as well as to 
the allowance of the amendments. 


Burton SmirH and Lawton NALLEy, for Plaintiff in Error. 
J. W. Wiss and J. F. Goricutiy, for Defendant in Error. 


Hoen, J. 
Judgment affirmed. All the Justices concur. 
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SUPREME COURT OF SOUTH DAKOTA. 


PEEVER MERCANTILE CO. 
US. 


STATE MUT. FIRE INS. CO.* 


oo FIRE INSURANCE—RECITAL OF PAYMENT OF PRE- 

Under Civ. Code, § 1796, providing that all kinds of insurance are subject 
to the provisions of that chapter, a mutual fire insurance company is 
as effectively bound by section 1849 declaring an acknowledgment in 
a policy of the receipt of the premium conclusive evidence of its pay- 
ment, notwithstanding any stipulation therein that it shall not be bind- 
ing until the premium is actually paid, as insurance company organ- 
ized on any other basis. 


[For other cases, see Insurance, Dec. Dig. § 4.] 


MUTUAL FIRE INSURANCE—RECITAL OF PAYMENT OF PRE- 
MIUM—CONSTITUTIONALITY OF STATUTE. 

Civ. Code, § 1849, declaring an acknowledgment in a policy of the receipt 
of the premium conclusive evidence of its payment notwithstanding 
any stipulation therein that it shall not be binding until the premium is 
actually paid, is not unconstitutional. 


[For other cases, see Insurance, Dec. Dig. § 4.] 


On rehearing. Judgment and order denying a new trial af- 
firmed. 

For former opinion, see 119 N. W. 1008. 

SMITH, J. 

This case is before us on rehearing. The original opinion is 
reported in 23 S. D. - 119 N. W. 1008, and a restatement of 
the facts is unnecessary here. It is contended that there was 
ever a valid delivery of the policy of insurance. But the answer 
itself admits that the renewal policy was mailed to and received 
by the assured. The real contention of appellant upon this point 
seems to be that, although the policy was so delivered, it was 
accompanied by a written notice which advised the assured that 
“no policy will be considered in force until the premium is paid, 
without the written consent of the secretary.” The assured de- 
nied that this notice was received with the policy and the find- 
ing of the court upon this issue of fact cannot be disturbed under 
the evidence in the record. But were this not so, in the view we 
take.of this case, the fact would be immaterial. We do not re- 
gard the doctrine of estoppel as entering into this case, and for 
that reason shall not discuss the question of the authority of an 
officer of a mutual insurance company to waive a by-law or cre- 
ate an estoppel by his acts. Section 1796 of the Civil Code 
(Comp. Laws 1903) provides: “All kinds of insurance are sub- 


% Decision rendered, May 24,1910. 127 N.W. Rep. 549. 
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ject to the provisions of this chapter.” Mutual insurance com- 
panies are therefore as effectively bound by the provisions of 
section 1849 of that chapter, as are insurance companies organ- 
ized upon any other basis. Mutual companies accept their au- 
thority to transact business under the rules and limitations pre- 
scribed by this law, as do other companies. And no reason is 
perceived for differentiating them from other insurance organi- 
zations, in respect to the specific rule laid down in section 1849, 
Civil Code, which reads as follows: “An acknowledgment in a 
policy of the receipt of premium is conclusive evidence of its 
payment, so far as to make the policy binding, notwithstanding 
any stipulation therein that it shall not be binding until the pre- 
mium is actually paid.” The same reasons exist for the applica- 
tion of the statutory rule to mutual companies as to others. Cor- 
porations can act in no other way than through their agents, and 
for that reason such agents must be clothed with certain powers. 
In transacting the business of insurance some officer must have 
authority to execute and deliver policies. There is no question 
in this case but that the president who mailed this policy to the 
insured had general authority to deliver the company’s policies 
to the assured. Nor is any question raised of any collusion be- 
tween the president of the company and the assured to do an act 
detrimental to the company. The company prepared and adopted 
its own form of policy, and placed in it recitals which bring the 
company within the provisions of section 1849, supra. 

Upon what theory can the company now seek exemption from 
the operation of that law? Can it be contended that the com- 
pany may enact a by-law which in effect repeals the statute? But 
counsel for appellant discuss this by-law of the corporation as 
though it expressly forbade the delivery of the policy by the offi- 
cers until the premium is first paid by the assured. Such is not 
its language, nor can it, in view of the recitals of payment in the 
policy itself, be given such etfect. No question is presented as 
to the authority of the officers to issue this policy with recitals of 
payment, and no limitation as to the delivery of such policies is 
found in the by-laws or elsewhere. No law, or by-law, was vio- 
lated by the president of the company when he mailed such a 
policy to the assured. And assuming, as alleged, that he did in- 
ciose a notice, to the effect that the policy would not be consid- 
ered in force till the premium was first paid, yet he certainly 
could not make an unconditional delivery of the policy contain- 
ing recitals of payment, and notify the assured at the same in- 
stant that the company would not be bound by these same re- 
citals which the law makes conclusive against the company. Ap- 
pellant’s counsel also suggest that section 1849, Civ. Code, is un- 
constitutional. We are not able to find any constitutional provi- 
sion limiting the power of the Legislative Assembly in the en- 
actment of such legislation. It is also argued by appellant’s 
counsel that if plaintiff be allowed to recover in this action, there 
is no security for members of a mutual company, because the 
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president and secretary might bestow policies gratuitously. It 
may, however, be suggested that the law which authorized the 
tormation of insurance companies does not undertake to guar- 
antee the honestly of business judgment of the officers selected 
to transact their business, but merely presents a rule of action 
which governs all alike, and perhaps assumes that such officers 
will be honest and businesslike in their methods—it can hardly 
go farther. If the company did not desire to be bound by the 
law, it should have adopted a different form of policy. So long 
as its policies contain recitals of payment of premium, and no 
by-law limits the authority of its officers as to delivery of policies 
without payment of premium, the courts must be governed by 
the rule laid down in this statute. 

We have given careful attention to the able discussion of coun- 
sel of other propositions ruled in the former opinion of the court, 
and we are satisfied that they were correctly decided. 

The judgment and order of the trial court are therefore af- 
firmed. 

McCoy, J., not sitting. 


SUPREME COURT OF OKLAHOMA. 


GERMAN AMERICAN INS. CO. 
US. 


FULLER.* 


BREACH OF WARRANTY—KEEPING BOOKS. 

Books showing “all purchases and sales, both for cash and credit,” withiz 
the meaning of a covenant and agreement in a policy of fire insurance 
requiring the insured to keep a set of books showing a complete record 
of business transacted, including all such purchases or sales, need only 
be such as will fairly show these matters to a man of ordinary intel- 
ligence. 


[For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.] 


ACTION ON POLICY—EVIDENCE—SUFFICIENCY. 


Evidence examined and held not sufficient to show substantjal compliance 
with “fireproof safe” clause in fire insurance policy. 


[For other cases, see Insurance, Dec. Dig. § 665.] 
se OF WARRANTY—KEEPING BOOKS—FIRE PROOF 
AFE. 


Where the assured in a policy insuring a stock of merchandise against 
fire agrees to keep his books in a fireproof safe at night and at all 
times when his place of business is not open for business or to keep 


% Decision rendered, July 12,1910. 110 Pac. Rep. 763. Syllabus by the Court. 
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them in some secure place not exposed to a fire, which would destroy 
the house wherein he kept said stock for sale, he cannot recover on 
said policy for a loss incurred if such books, inventories, etc., as he 
kept were destroyed at night while kept on a counter or in drawers in 
said building, instead of in said safe. 


[For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.] 


Error from District Court, Pontotoc County; Joel Terrell, 
Judge. 

Action by R. H. Fuller against the German American Insur- 
ance Company. From a judgment in favor of plaintiff, defend- 
ant brings error. Reversed and remanded. 


Crinton A. GaLBraitH and Tom D. McKrown, for Plaintiff 
in Error.: 

DuKE Stone, for Defendant in Error. 

KANE, J. 

This was an action on a fire insurance poli¢y, commenced by the 
defendant in error, plaintiff below, against the plaintiff in error, 
defendant below. The petition alleged a total loss of the property 
by fire, a compliance with the terms of the policy by the plaintiff, 
a demand for payment, and refusal. The answer contained a 
general denial of the allegations of the petition, except the facts 
specifically admitted, namely, the incorporation of the defendant, 
the issuance of the policy, its amount, and the loss of the prop- 
erty, by way of affirmative defense, the answer alleged breaches 
of the contract of insurance by the plaintiff, in that he failed to 
keep and produce after the fire an itemized inventory of his stock 
and a cashbook, showing sales for cash and on credit, and an in- 
ventory of the goods purchased since the last inventory, and 
failed to keep these books in an iron safe at night and when his 
store was not open for business, and that by reason of these 
breaches of the contract an action could not be maintained there- 
on. The reply was a general denial. Upon trial to a jury a 
verdict was returned in favor of the plaintiff, upon which judg- 
ment was entered, to reverse which this proceeding in error was 
commenced. 

The plaintiff in error assigns a great many errors, but the 
principal grounds upon which they base their right to a reversal 
are: That the plaintiff failed (1) to preserve the last inventory 
of his stock and to produce it after the fire, as he agreed to do in 
his contract of insurance; and (2) that he failed to keep and pre- 
serve a cashbook showing sales for cash and on credit, as he 
agreed to do in his contract of insurance, by keeping such books 
and inventory and also the last preceeding inventory securely 
locked in a fireproof safe at night, etc. The following are the 
covenants of the contract necessary to be noticed to pass upon the 
question raised: ‘The following covenants and warranties on 
the part of the assured and conditions on the part of the—Ins- 
urance Company, of—, are hereby made a part of the policy to 
which this clause is attached: 1st. The insured will take an 
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itemized inventory of the stock hereby insured at least once in 
each calendar year, and, unless such inventory shall have been 
taken within twelve (12) calendar months prior to the date of 
this policy, the same shall be taken in detail within thirty (30) 
days after said date, or this policy shall be null and void from 
and after the expiration of said thirty days, and upon demand of 
the assured, within three months from the date of this policy, 
the unearned premium for the unexpired time of this policy shall 
be returned. 2nd. The assured will keep a set of books, which 
shall clearly and plainly present a complete record of the 
business transacted, including all purchases, sales and shipments 
of such stock both for cash and credit, from the date of the in- 
ventory provided for in the first section of this clause and during 
the continuance of his policy. 3rd. The assured will. keep such 
books and inventories, and also the last preceeding inventory. 
securely locked in a fireproof safe at night, and at all times when 
the building mentioned in this policy, or the portion thereof con- 
taining the stock described therein, is not actually open for busi- 
ness, or, failing in this, the assured will keep such books and in- 
ventories at night, and at all such times, in some place not ex- 
posed to fire which would ignite or destroy the aforesaid build- 
ing; and, in case of loss, the assured specifically warrants, agrees, 
and covenants to produce such books and inventories for the in- 
spection of said company. In the event of a failure on the part of 
the assured to keep and produce such books and inventories for 
the inspection of said company, this entire policy shall become 
null and void, and such failure shall become a perpetual bar to 
any recovery thereon.” The policy was executed prior to state- 
hood and while the laws of Arkansas were in force in the Indian 
Territory, and is an Arkansas contract. 

Counsel for defendant in error does not claim that there was 
a literal compliance with the foregoing clauses of the policy, but 
contends that “there was such a substantial compliance with the 
‘iron-safe cause’ in the case at bar to entitle the plaintiff to re- 
cover.” Prior to the enactment of the act of March 29, 1899 
(Kirby’s Dig. § 4375a), by the Legislature of the state of Ar- 
kansas, the “iron-safe clause” in fire insurance policies was held 
by the Supreme Court of that state to constitute a promissory 
warranty, and a strict compliance with the terms thereof was 
declared necessary to entitle the assured to recover thereon. Peli- 
can Insurance Company vs. Wilkerson, 53 Ark. 353, 13 S. W. 
1103; Western Assurance Company vs. Altheimer, 58 Ark. 565, 
25 S. W. 1067; Southern Insurance Company vs. Parker, 61 
Ark. 207, 32 S. W. 507. On the first contention of counsel for 
plaintiff in error, the rule to determine the duty of the insured in 
relation to keeping books, etc., is stated by the Supreme Court of 
the United States in Liverpool & London & Globe Insurance 
Co. vs. Kearney et al., 180 U. S. 132, 21 Sup. Ct. 326, 45 L. Ed. 
460, as follows: “Books showing ‘all purchases and sales, both 
for cash and credit,’ within the meaning of a covenant and agree- 
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ment in a policy of fire insurance requiring the insured to keep 
a set of books showing a complete record of business transacted, 
including all such purchases or sales, need only be such as will 
fairly show these matters to a man of ordinary intelligence.” 
And on the question of the failure of the insured to produce 
the books and inventory required by the covenant the court held 
that: “Failure of an insured to produce the books and inventory 
as required by a policy of fire insurance under penalty of for- 
feiture means a failure to produce them if they are in existence 
when called for, or if they have been lost or destroyed by the 
fault, negligence, or design of the insured.” The assured did 
not keep and was unable to produce after the fire the 
last inventory of his stock, and record of the sales for 
cash and on credit, and a record of the purchases made 
between the date of the last inventory and the fire. 
What he contended was a_ substantial compliance with 
the covenants of the policy was the production of a ledger 
in which the totals of the last inventory of his stock taken in 
January, 1907, six months prior to the fire, had been transferred, 
and an attempt to show by the evidence of witnesses who had 
been in his store just prior to the fire that the stock carried was 
larger than when the inventory was taken, and by introducing 
duplicate accounts of wholesale houses of goods purchased be- 
tween the time of the taking of the last inventory, and the fire 
on the Ist day of January, 1907, and by showing the credit sales 
and the various accounts with customers, as charged in said 
ledger during this period, and by introducing a leaf from the led- 
ger of the bank where he kept his accounts, to prove the amount 
of his cash sales during said period. Excerpts from the evidence 
of the plaintiff and his book-keeper will show more clearly the 
acts of compliance with said covenants on the part of the assured. 
Mr. Fuller testified: “Q. You didn’t keep a correct record? A. 
We didn’t keep any regular cashbook. Q. What was kept was 
destroyed by fire? A. Yes. * * * Q. Now, these cashbooks 
that were lost show sales for cash at the date of the inventory in 
January to the date of the fire? A. Yes; they might have done 
it. I could not say. I was not there all the time. Sometimes 
a man would put it in the books, sometimes just go throw it in 
the drawer. * * * Q. You paid any expenses that might 
arise out of there. You paid that out of the business? A. Yes. 
Q. Well, now this money put in the bank is the balance or residue 
of what you had left? A. We paid Mr. Whitaker money every 
week, cash every week, but the rest we deposited in the bank.” 
Mr. Whitaker was a traveling salesman for a wholesale house 
from whom Mr. Fuller bought groceries. How much was paid 
out for expenses, and how much was paid cash every week to Mr. 
Whitaker, does not appear. Mr. Bradshaw, the book-keeper, 
testified as follows: “Q. What did you do with the record of the 
daily cash sales of that business as you went along? A. It got 
burnt up too. Q. What did you do with the money and checks 
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received? I mean the money received in cash sales. A. That 
we paid out to creditors and kept in the safe. Q. What did you 
do with it then? A. Used it in the business. Q. You kept it in 
the safe? A. Deposited it in the bank. Q. What bank did you 
put in? A. First National Bank of Stonewall. ©. When you 
made these deposits in the bank, what record did you keep? A. 
Kept a record in the ledger, also had the deposit slips. Q. Where 
are the deposit slips received from the bank? A. I could not 
tell exactly now. Q. Where they left in the store? A. Yes, 
sir.” Again, in relation to the system of bookkeeping, he tes- 
tified: “QO. Whas it a regular cashbook? A. No; we just kept 
the amount on books like this. Each sale we made we ran the 
date. It laid right there on the drawer, we kept them out, and 
at night we totaled them up. Q. So that book was destroyed? A. 
Yes, Q. Do you know the amount sold? A. No; we estimated 
it. Q. How did you estimate it? A. Took an average from the 
amount of money deposited in the bank. Q. Was all the cash 
and the checks deposited in the bank? A. No; we sometimes 
paid our wholesale men in checks and so on.” Again: “Q. You 
say the cash account, the books you kept the daily cash sales on, 
were destroyed, were they not, in the fire? A. Yes, sir.” The 
question then arises, Does this evidence fairly show to a man of 
ordinary intelligence that the assured kept books showing all 
purchases, his sales, both for cash and credit, as by terms of the 
policy he was required to do? This question must be answered 
in the negative. In arriving at this conclusion, we have not over- 
looked the rule that the insurance dealt with the assured as a 
country merchant, and is presumed to have contracted with re- 
ference to the customs of his business. Jones et al. vs. Southern 
Ins. Co. (C. C.) 38 Fed. 19. But this does not absolve the in- 
sured from compliance with the terms of the policy to the ex- 
tent indicated by the rule laid down by the Supreme Court of the 
United States, heretofore referred to. Even the bookkeeper for 
the concern stated that the system of bookkeeping was so meager 
that the amount of the sales had to be estimated, and, as data 
for this estimate, he “took an average from the amount of money 
deposited in the bank.” How unreliable this data was is apparent 
from the evidence of the assured and his bookkeeper to the effect 
that all the cash derived from sales was not deposited, but that 
part of it was used to pay Mr. Whitaker, the representative of 
the wholesale grocery company, part of it to defray other current 
expenses, and deposited the balance. We are fully convinced 
from a careful examination of the evidence that there was not 
sufficient competent evidence available to supply the information 
Mr. Fuller bound himself to furnish, and that, even considering 
all the evidence that was admitted at the trial, a large part of 
which we think was incompetent, he fell short of supplying the 
necessary proof to entitle him to a verdict. It is not quite clear 
upon what ground counsel for defendant in error justified non- 
compliance with that part of the third paragraph of the “war- 
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ranty to keep books and inventories and to produce them in 
case of loss,” which required him to keep such books, inventories, 
etc., as he had, securely locked in a fireproof safe at night. It is 
quite clear that this had not been done. In the case of Southern 
Ins. Co. vs. Parker, supra, Mr. Justice Riddick said for the court: 
“This court in Western Assurance Co. vs. Altheimer, 58 Ark. 
575, 25 S. W. 1069, said of a similar provision that ‘the stipula- 
tions of the “iron-safe” clause constituted an express promissory 
warranty in the nature of a condition precedent,’ and that a 
strict compliance with it was necessary. In his work on insur- 
ance Mr. Wood also says that such promissory warranties must 
be strictly performed, ‘and that, too, without reference to the 
question whether they were material to the risk. The insurer is 
permitted to judge for himself upon what conditions he will 
assure a risk, and what is material thereto, and, if he sees fit to 
insert immaterial conditions in the policy, the assured cannot de- 
fend against a breach thereof upon that ground. * * * The 
assured has no election, but must stand upon his performance 
of them.’ 1 Wood on Fire Insurance, p. 448. * * * However 
inconvenient it may have been, he had expressly agreed that the 
saloon books should be kept in a fireproof safe at night, or in 
some place secure from a fire that might destroy the house where 
the insured goods were kept, and he should have complied with 
his contract. He failed to do so, and as a result of that failure 
the books were destroyed by the fire that burned the house. For 
this reason the judgment against the appellant company cannot 
be sustained.” A later case on this subject is, Yates vs. Thom- 
ason, 83 Ark. 126, 102 S. W. 1112. 

There are a great many cases cited by counsel for both parties 
and a great many points argued, but to our mind the foregoing 
completely cover the questions necessary for a decision of this 
case, and we do not deem it necessary to notice at length any 
others. The construction of the “fireproof safe” clauses in fire 
insurance policies has been before the courts of this country many 
times, but we are not aware of a case where a judgment in favor 
of plaintiff has been allowed to stand upon such a meager com- 
pliance therewith as is shown in the case at bar. 

The judgment of the court below must be reversed, and the 
caused remanded, with directions to grant a new trial. 

Dunn, C. J., and Williams, Hayes, and Turner, JJ., concur. 
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GRAY VS. RELIABLE INS. CO.* 
(Supreme Court of Oklahoma.) 


PETITION—DEMURRER. 


A policy providing that in case of loss the insured shall mail written notice 
to the home office at Oklahoma City within 48 hours after the hail 
occurred; that the company’s adjuster, after receiving such notice, 
make an estimate of such loss, and shall send his written estimate of 
the same to the home office and mai! or deliver a copy to the insured; 
that if the insured be not satisfied with such estimate, the amount of 
the loss may be ascertained by three competent appraisers, the assured 
and insurer each selecting one and the two so chosen selecting a third,. 
and the finding of either two of them to be binding as to the amount of. 
the loss; that, if within 20 days after such loss the insured has not 
received a copy of the estimate of the adjuster, then the insured shali 
within two days after the expiration of the said twenty days, proceed in 
the same manner provided, in case he is not satisfied with the estimate 
of the company’s adjuster, to have the amount of the loss determined 
by three competent appraisers; that suit may not be maintained unless 
notice of such loss is given and the amount thereof thus ascertained. 
It is further provided that in any event if the insured failed to send to 
the home office the amount of his premium note, etc., by registered 
mail, or if the amount of the said premium note be not so mailed, 
within two days after the expiration of the said twenty days, then the 
company shall not be liable to the assured for any amount. Held, 
that a petition which sets out the policy, but contains no allegation of 
the giving of the notice or of any facts excusing a failure to obtain 
one, is demurrable as not stating a cause of action. 


[For other cases, see Insurance, Dec. Dig. § 634.] 


NOTICE—CONSTITUTIONAL LAW. 


Section 9 of article 23 of the Constitution prevents the abridging of the 
time within which rights under the law may be enforced and the re- 
quiring by contract of any notice as a conditon precedent to the main- 
taining of an acton for a breach of duty imposed by law. 


ae or cases, see Insurance, Cent. Dig. §§ 1520-1528; Dec. Dig. § 


* Decision rendered, July 12,1910. 110 Pac. Rep. 728. Syllabus by the Court. 
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RALPH BROWN CO. VS. NORWICH UNION FIRE 
INS. SOC. (No. 14,989.)* 


(United States Circuit Court, N. D. California.) 


ADJUSTMENT OF LOSS—SETTLEMENT—CONSTRUCTION— 
“VOLUNTARY.” 


An insurance company, pursuant to a settlement by which it paid 50 per 
cent of the loss, stipulated that if at any time in the future it adopted 
any other plan of settlement under or by reason of which the rate of 
payment was “voluntarily” raised by the company in the district in 
which plaintiff's proprety insured at the time of the fire, was situated, 
or if as to any policyholder of the company having a claim for loss in 
such district under similar conditions a payment at a higher rate was 
made, plaintiff should be given the benefit of that rate and the set- 
tlement increased to that extent. Held, that the clause “if as to any 
policyholder * * * a payment at a higher rate is made” should be 
construed in connection with the provision that if the rate of payment 
was “voluntarily raised,” etc., and hence the fact that defendant was 
compelled to pay judgments recovered for losses in the district, im- 
posing full liability, did not entitle plaintiff to recover the unpaid 
portion of his loss, payment of such judgment not being “voluntarily” 
within the terms of the settlement. 

[For other cases, see Insurance, Dec. Dig. § 579.] 

[For other definitions, see Words and Phrases, vol. 8, p. 7342.] 


% Decision rendered, June 27,1910. 180 Fed. Rep. 933. 
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ACCIDENT. 


UNITED STATES CIRCUIT COURT OF APPEALS. 
SEVENTH CIRCUIT. 


ILLINOIS COMMERCIAL MEN’S ASS’N 
US. 


PARKS (No. 1.606.)* 


ACTION ON ACCIDENT POLICY—QUESTIONS FOR JURY. 


In an action on an accident policy to recover for the death of the insured 
who fell on a sidewalk and received severe injuries, dying a few 
minutes later, issues of fact were made by the pleadings (1) whether 
the fall was accidental, caused by a misstep or stumble, or resulted 
from a diseased condition, and (2) whether, if accidental, the injury 
received was the cause of death “independent of all other causes” 
within the meaning of the policy. There was evidence that deceased 
stumbled and fell, but that there was no obstruction in the sidewalk at 
the place. Evidence was introduced by defendant that an autopsy 
made in its interest tended to show diseased conditions of the heart 
and kidneys and by plaintiff that deceased was apparently in the best 
of health at all times up to the moment of his fall, and medical testi- 
mony that it was improbable that the chronic diseased conditions de- 
scribed could have existed and reached a fatal stage without prior 
manifestation in the health of deceased. There was a conflict of 
medical testimony as to whether the injuries received from the fall 
were sufficient alone to cause death. Held, that on such testimony 
both issues were properly submitted to the jury. 


[lor other cases, see Insurance, Dec. Dig. § 825.] 


ACCIDENT INSURANCE—RISKS AND EXEMPTIONS IN POLICY 
—CAUSE OF DEATH—BURDEN OF PROOF. 


An accident policy expressly made the application and by-laws of the asso- 
ciation a part of the contract, and provided that its liability for the 
death of the insured should be subject to all the provisions of the by- 
laws. One by-law limited such liability to death from “bodily injuries 
which shall * * * independently of all other cause result in the 
death of said member” and another provided that the association shall 
not be liable to any person for any indemnity or benefit for injuries or 
death * * * incase such injuries shall occur as the result, wholly or 
partially, directly | or indirectly of * * * disease, bodily or mental 
infirmity. * * Held that, in an action for the death of the in- 
sured, following a fall upon a ‘sidewalk by which he was injured, the 
burden of proof was on the plaintiff to establish not only that the injury 
was accidental and was the proximate cause of death, but that such 
accidental injury was the sole cause of death independently of any 
pre-existing disease or bodily infirmity as a contributory cause thereof. 


[For other cases, see Insurance, Dec. Dig. § 817.] 


In Error to the Circuit Court of the United States for the 
Northern District of Illinois. 


% Decision rendered, April 19,1910. 179 Fed. Rep. 794. 
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Action by Florence E. Parks against the Illinois Commercial 
Men’s Association. Judgment for plaintiff, and defendant brings 
error. Reversed. 

The plaintiff in error is an accident insurance association and 
defendant below, in a suit brought by the beneficiary under one 
of its policies to recover the amount thereby insured, wherein 
trial of the issues resulted in a verdict and judgment in favor 
of the plaintiff (defendant in error); and various errors are 
assigned for reversal under the present writ. The only assign- 
ments which require discussion are stated in the opinion, together 
with the contract terms and evidence involved in the inquiry. 


Before Grosscup, Baker and Seaman, C. JJ. 


JAMES MAHER and CHariEes T. THompson, for Plaintiff in 
Error. 


SEAMAN, C, J. 
The Illinois Commercial Men’s Association issued the policy 
of accident insurance in suit to Rodney N. Parks, on December 
5, 1903, naming his wife, Florence E. Parks (defendant in 
error, as the beneficiary. On September 30, 1904, the assured 
received severe injuries from a fall on a sidewalk, in Springfield, 
Minn., striking the corner of an iron hitching post and rail, 


wounding his chest and fracturing his first left rib, and death en- 
sued within a few minutes. In her suit thereupon the beneficiary 
recovered the verdict and judgment from which this writ of error 
is brought, and the only issues of fact in controversy, under the 
pleadings, stipulations and testimony, are: (1) Whether the fall , 
of the assured (above mentioned) was accidental, caused by a 
misstep or stumble on or off the sidewalk, or resulted alone from 
a diseased condition; and, (2) if accidental, Was the injury aris- 
ing from the fall the cause of death, “independent of all other 
causes” within the meaning of the policy of insurance? - 

Under the first issue it is undoubted that the testimony of the 
single witness who saw the occurrence tends to establish(prima 
facie) an accidental fall, through a stumble by the assured while 
turning on the sidewalk from conversation with another person, 
to start in the direction of the hotel where he was registered. It 
appears, however, that there was no obstruction in the sidewalk 
at the place where he was observed to stumble (as described “over 
his feet”), so that this testimony is not inconsistent with the con- 
tention on behalf of the plaintiff in error (resting on other cir- 
cumstances in evidence), that the fall may have been caused by 
disease of the heart. The second issue is one of mixed law and 
fact, arising under the terms of the policy and predicated on 
testimony of an autopsy held at Minneapolis, in the interest of 
the insurer (after the arrival there of the body), tending to show 
diseased conditions of the heart and kidneys. This testimony is 
applicable as well to the first issue; its credibility and force under 
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either issue was for the jury to determine, and comment thereon 
is not deemed proper, beyond the remark that it was material and 
raised both issues. Supplemented by other expert opinion tes- 
timony introduced by the plaintiff in error, the evidence tended 
to establish the defense that the diseased conditions appearing 
on the autopsy were either the cause of the fall and death of the 
assured, or contributory cause of death, if not of the fall, and 
that the injuries received from the fall upon the hitching post 
and rail were insufficient to cause death without such diseased 
conditions. On the other hand, the testimony on the part of the 
beneficiary tends to prove that the assured was in excellent health, 
apparently free from disability or disorder of heart or kidneys, 
throughout the 30 years of his married life with the beneficiary, 
and up to the instant of his fatal fall; that he was transacting 
business with a customer, immediately before starting for the 
hotel and then appeared to be in the best of mental and physical 
condition; that it is improbable (according to other expert opin- 
ion testimony) that the chronic diseased conditions, so described 
in the testimony for plaintiff in error as the cause of death, could 
have existed and reached the fatal stage without prior manifesta- 
tion in the health of the assured; that the injury and shock re- 
ceived from striking the hitching post were sufficient alone to 
cause death; and that the evidence that the assured “grabbed the 
railing” after his tumble was indicative of consciousness therein. 

Under the evidence above recited, we are of opinion that error 
is not well assigned for refusal of the trial court to instruct the 
jury to find in favor of the plaintiff in error, even if the contract 
of insurance be interpreted as sought on its behalf. The tes- 
- timony in support of liability was sufficient, to say the least, to 
authorize submission of the issues to the jury, and the only meri- 
torious question raised is whether error appears in an instruction 
to the jury reading as follows: 

“There is evidence here that at the time the autopsy was per- 
formed, within a few days after the death of Rodney N. Parks, 
the heart of Parks and the kidneys of Parks appeared to have 
been in an unhealthy condition. There is evidence before you, 
from which you are authorized to infer and believe and conclude 
that at the time Parks died he had a defective heart and defective 
kidneys. Now, in connection with that situation. I instruct you, 
gentlemen of the jury, that even though you believed that at 
the time Parks died, at the time he struck the corner of this 
hitching post or hitching rack, at the time his body started from 
an erect attitude to fall, his heart or kidneys, or both his heart 
and kidneys were in a defective and unhealthy condition, and 
that at the time he started to fall he was not dying—to put it in 
common language—was not ‘dropping dead,’ and that he was 
falling from some accidental cause, such as stumbling or slipping 
or getting his feet tangled, and struck the corner of this hitching 
rack and a blow was received thereby upon his chest, which 
caused him to die, you will find a verdict solely and independently 
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of all other causes, in favor of this plaintiff, even though you' 
may believe from the evidence that death might not have or’ 
would not have resulted had it not been for the unhealthy heart 
or the unhealthy kidneys or both, because we are dealing with 
causes and not conditions. The defective heart and defective 
kidneys went to make up the condition. The blow which the man 
received, if it caused the death, because of the defective heart 
and defective kidneys, was the sole cause of death.” 

The contract of insurance in suit consists of three parts: (1) 
The so-called policy; (2) the application for membership; and’ 
(3) the by-laws of the association. (1) The policy expressly 
recites its issuance, “In consideration of the application for 
membership * * * referred to and made a part of this con- 
tract, and of each of the statements and declarations therein,” 
which are adopted and warranted to be true, and “the only state- 
ments or declarations upon which this contract is made”; and it 
promises payment of $5,000, “in the case of the accidental death, 
of said member” within 90 days after proof of accidental death,’ 
subject, however, to “all the provisions of the by-laws of said 
association.” (2) The application is made up of 23 questions and: 
answers, followed by this recital: 

“T am aware that the benefits of this association do not oni 
to hernia, orchitis or to any bodily injury or death happening di- 
rectly or indirectly in consequence of disease, or to any injury of 
which this association is not notified within fifteen (15) days of 
its occurrence, or to any death or disability which may have been 
caused wholly or in part by mental or bodily infirmities or 
disease.” 

Other recitals are not involved herein. (3) The by-laws in- 
troduced as part of the contract are sections 2 and 8 of article 7, 
reading as follows: 

“Whenever any member of this association in good standing, 
shall, through external, violent and accidental means, receive 
bodily injuries which shall, within six (6) months from and 
after the date of said accident, and independently of all other 
causes, result in the death of said member, the beneficiary named 
in the application of said member, or, in the case of the death of 
said beneficiary, or in case none were named, then the executor 
or administrator of the estate of said deceased member, shall be 
paid (except as provided in section 8, article 7, of these by-laws), 
within ninety days after the receipt by the association of proof, 
satisfactory to the board of directors, of said injuries and of the 
accidental cause thereof, the sum of five thousand dollars ($5,- 
00), less any and all sums previously paid to said member as in- 
demnity on account of said accident, in full satisfaction of any 
and all claims on account of said member; provided, however, 
such member shall be totally disabled as a result of such injury, 
and such total disability shall be continous from the time of the 
injury, to the time of death of said member. But no death claim- 
will be paid by this association unless, within fifteen days after 








1634 Insurance Law Journal Vol. 39. [ Nov., 1910. 


the happening of such accident, said member, or in case of his 
death or inability, then some person on behalf of or his benefi- 
ciary shall have sent to the secretary of this association written 
notice of said accident, and unless the death of said member 
occurs within six months after the date of said accident, and 
unless said claim for death benefit be presented to the association 
within thirty days after the death of the deceased member, to- 
gether with full proof of the death and of the particulars of the 
accident claimed to have caused said death, in manner and form 
as prescribed by the board of directors.” 

“Sec. 8. This association shall not be liable to any person 
for any indemnity or benefit for injuries, or death, or loss of limb 
or of eye resulting from an accident to a member which hap- 
pens while said member was violating any law; was not in the 
exercise of due diligence for his self protection; or was in any 
degree under the influence of intoxicating liquors or narcotics, or 
which shall happen on account of, by reason of, or in consequence 
of, the use thereof; nor for injuries or death in any case in which 
there is no visible mark of injury on the body of the member; or 
in case such injuries shall occur as the result, wholly or partially, 
directly or indirectly, of any of the following causes, conditions, 
or acts, or while the injured member was under the influence of 
or affected by, any such cause, condition or act, to wit: Disease: 
bodily or mental infirmity; hernia; orchitis; fits; vertigo; sleep 
walking; medical or surgical treatment; intentional or uninten- 
tional taking of poison; voluntary inhaling of gas; contact with 
poisonous ivy; intentional injury inflicted by the insured while 
sane or insane; voluntary over-exertion; wrestling; fighting; 
racing; professional ball or professional football playing; and 
this association shall not be liable to any person on account of 
any member who, while sane or insane, shall take or destroy his 
own life; nor shall this association be liable to any person on ac- 
count of any member who may or shall be injured while acting 
as a soldier or sailor.” 

The insurance contract thus made and accepted, with its ex- 
press egreement by the parties in reference to their understanding 
of the terms of liability question, we believe to be free from the 
‘ difficulty which has appeared in construing the terms of various 
other accident insurance policies, involved in cases cited in the 
briefs, both for and against the foregoing instruction to the jury 
These citations present two divergent lines of decision in the in- 
terpretation of the various terms employed in such policies by 
way of limiting the cause or causes of death or disability for 
which indemnity is provided, diverging, as we understand their 
import, over the inquiry whether the general rule of, proximate 
cause is applicable and controlling. The cases which are relied 
upon for support of the instruction adopt that rule as the ulti- 
mate test of liability under such policies seemingly treating and 
accepting Freeman vs. Mercantile Accident Assoc., 156 Mass. 
351, 353, 30 N. E. 1013, 17 L. R. A. 753, as a leading precedent 
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therefor. In that case, however, the policy for indemnity in the 
event of death or disability from an accident, stated the terms of 
liability to be “where the injury is the proximate cause of the 
disability or death,” and the familiar doctrine was upheld there- 
upon: that “the law will not go further back in the line of causa- 
tion than to find the active efficient, procuring cause, of which the 
event under consideration is a natural and probable consequence, 
in view of the existing circumstances and conditions”; and that 
— was authorized for death thus caused by an accident, 
“even if he would not have died if his * * * previous state 
of health had been different.” So, in reference to policies limited 
either (a) to injuries through “purely accidental causes,” which 
injuries “shall solely and independently of all other causes, neces- 
sarily result in death” (Continental Casualty Co. vs. Lloyd, 165 
Ind. 52, 59, 73 N. E. 824), (b) to “bodily injuries sustained 
through * * * accidental means” if death results “from such 
injuries, independent of all other causes” (Fetter vs. Fidelity & 
Casualty Co., 174 Mo. 256, 258, 267, 73 S. W. 592, 61 L. R. A. 
459, 97 Am. St. Rep. 560), or (c) death from accidental injuries, 
if death “shall result from such injuries alone” (Modern Wood- 
man Accident Ass’n vs. Shryock, 54 Neb. 250, 256, 267, 74 N. 
W. 607, 39 L. R. A. 826), these authorities (and others cited) 
uphold the above-stated doctrine of proximate cause as control- 
ling for their interpretation respectively. Nevertheless, each of 
such authorities applies the doctrine, with the issue of proximate 
cause defined therein as one of fact for determination by the jury 
under the testimony; and were such rule of interpretation un- 
questionable, no sanction thereunder would appear for with 
holding from the jury the issue of fact presented accordingly in 
the case at bar. 

Under the present contract however, we are not required to 
determine whether the true rule of interpretation was adopted 
in the above cited cases; nor, whether the indisputable limitation 
of liability under the one by-law (section 2) to “bodily injuries 
which shall, * * * independently of all other cause, result in 
the death of said member,” extends only to the proximate cause 
of death. The other by-law above quoted (section 8) is alike 
made a part of the contract, and it provides that the “association 
shall not be liable to any person for any indemnity or benefit for 
injuries or death * * * resulting from an accident to a 
member which happens” under several contingencies recited (not 
involved here), “or in case such injuries shall occurr as the result, 
wholly or partially, directly or indirectly, of any of the following 
causes, conditions, or acts, or while the injured member was 
under the infiuence of, or affected by any such cause, condition 
or act, to wit, disease, bodily or mental infirmity, hernia, orchitis, 
fits, vertigo, sleep walking, medical or surgical treatment, inten- 
tional or unintentional taking of poison.” On reference to the 
wording of the context which names other contingencies, it is 
contended that the exemption so defined is not thereby made 
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applicable to causes of death. But whatever of force might 
otherwise appear in this contention of ambiguity in these terms 
(for construing the one above quoted in favor of the assured) is 
expressly set aside, as we believe, by the above-quoted stipulation 
contained in the application and “made a part of this contract.” 
While such statement could not become operative alone to create 
new contract terms, it plainly amounts to an agreement by the 
contracting parties upon the meaning of the terms referred to, 
in so far as ambiguity may otherwise appear therein, and requires 
their interpretation accordingly. The contention is untenable 
that this statement must be rejected in conformity with the ruling 
of Accident Ins. Co. vs. Crandal, 120 U. S. 527, 533, 7 Sup. Ct. 
685, 30 L. Ed. 740, in reference to like remarks made in an insur- 
ance application, for the reason there pointed out, that “the whole 
application is not made a part of the contract”; so that, upon the 
distinctions stated in the opinion, the statement therein not in- 
cluded in the terms was deemed one “not of fact but of law’— 
merely as to “the effect of the insurance’”—and without force to 
“control the legal construction of the policy afterwards issued.” 
Such view is obviously inapplicable to the present statement, not 
only incorporated in the contract, but distinctly made in reference 
to an express provision thereof which might otherwise be mis- 
understood. 

We are of opinion therefore, that the ultimate issue of: lia- 
bility under this contract, in the event of a finding of accidental 
injury, is not whether such injury was the proximate cause of 
death, but whether it was the efficient cause, without the inter- 
vention of pre-existing disease or bodily infirmity as a co-opera- 
tive cause of death—within the extended line of authorities cited 
under analogous provisions, whereof the following are deemed 
sufficient examples: National Masonic Acc. Ass’n vs. Shryock, 
73 Fed. 774, 775, 20 C. C. A. 3; Commercial Trav. Mut. Acc. 
Ass’n vs. Fulton, 79 Fed. 423, 426, 430, 24 C. C. A. 654; Sharpe 
vs. Com. Trav. Mut. Acc. Ass’n, 139 Ind. 92, 93, 95, 37 N. E. 
353; Binder vs. National Masonic Acc. Ass’n, 127 Iowa, 25, 102 
N. W. 190, 194; White vs. Standard Life & Acc. Ins. Co., 95 
Minn. 77, 103 N. W. 735, 736, 884. An issue of fact under these 
provisions was presented by the evidence, and instructions in con- 
formity with the foregoing view became needful for its submis- 
sion, entirely apart from the primary question whether the fall 
resulted from accident or disease. If the jury found from the 
evidence that the immediate injury was not caused accidentally, 
such finding would leave no further inquiry open under the po- 
licy ; requiring a verdict against recovery. If they found, how- 
ever, that the evidence upon that question was in favor of ac- 
cidental cause for the fall, the other abovementioned issue of fact 
was not involved therein, but remained for determination under 
conflicting evidence upon one and the other phase of contract 
liability ; so that explicit instructions of law were essential, both 
for interpretation of the contract and for application of the tes- 
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timony thereunder in accord with these propositions which are 
deemed applicable: That the burden of proof was on the benefi- 
ciary under the policy, not only to establish that the injury from 
which death ensued was accidental, but that such accidental in- 
jury was the sole cause of death, independently of any pre-exist- 
ing disease or bodily infirmity as contributory cause thereof; 
that if the testimony further established that the assured was 
then affected by disease or bodily infirmity, which caused his 
death, either directly therefrom, or indirectly, as its natural result 
ensuing such accidental injury, so that the accident would not 
have caused his death without such pre-existing disease or infir- 
mity, the contract exempted the association from liability there- 
for; that recovery was not authorized under the contract for 
death caused partly by disease and partly by accidental injury 
(National Masonic Acc. Ass’n vs. Shryock, supra; Commercial 
Trav. Mut. Acc. Ass’n vs. Fulton, supra); that if the evidence, 
however, established not only the fact of accidental injury, but 
the sufficiency thereof to cause the death independently of other 
causes, and the testimony in reference to pre-existing disease or 
infirmity failed to establish such disease or infirmity as indirect 
or contributory cause of such death, liability therefor was within 
the contract terms and recovery was authorized. 

The instruction complained of (as above quoted), under which 
the case was submitted to the jury, is inconsistent with the fore- 
going view and was erroneous, as we believe, both in its inter- 


pretation of the contract and in witholding the issue of fact from 
the jury. For that reason the judgment must be reversed; and 
reversal is directed accordingly, and the cause remanded to the 
Circuit Court for a new trial. 


Note by the Editor of the Insurance Law Journal. 


The distinction here made by the court is between death which is 
chargeable to accident alone as its proximate cause, and death which is 
chargeable to accident combined with disease. In the former case the 
policy is assumed to cover the risk irrespective of the bodily condition of 
the insured. The only question is whether, being in such condition, the 
accident, in the popular sense of the term, is the real cause of death, or 
whether it would naturally be attributed in part or in whole to the disease. 
Thus mere bodily infirmity of any kind may be a determining element in 
the ultimate outcome of an accident. One not in vigorous health, or suf- 
fering from some specific disease, might succumb where, if in a stronger 
or more perfect physical condition, he might recover. But the contract 
is not assumed to be limited to those of any special standard of health or 
strength and if, in the popular sense, the accident alone, and not the dis- 
ease, was chargeable as the direct cause, the policy is liable regardless of 
health. 

This was the position of the court below but, according to the court, 
in the present case the by-law under secton 8 takes it out of this class of 
cases by providing that there shall be no liability when the member is 
affected with disease or bodily infirmity. This provision qualifies the mean- 
ing which might otherwise attach to the words independently of all other 
cause, and limits the liability to those cases where disease or bodily in- 
firmity cannot be said to have co-operated. 

The distinction is metaphysical in its character and fundamentally re- 
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lates, as we have said in previous notes on this subject, to the mental 
attitude in which the relation between the death and its cause naturally 
presents itself. If the accident suggests itself as the sole proximate cause. 
nevertheless this is not sufficient in cases like the present if disease appears 
to have been a co-operative factor. 

Generally the mere fact that the insured is diseased will not relieve 
from liability if the accident was the sufficient and independent cause. 
See Thornton vs. Ins. Co., 116 Ga. 121; A®tna Ins. Co. vs. Hicks, 23 Tex. 
Civ. App. 74; but if the accident aggravated the disease or vice versa and 
death would not otherwise have resulted, no liability attaches. See Nat., 
etc., Ass’n vs. Shryock, 20 C. C. A. 3; Hubbard vs. Ass’n, 98 Fed. 423; 
McCarthy vs. Ins. Co., 15 Fed. Cas. 1254. 


UNITED STATES CIRCUIT COURT OF APPEALS. 
First Circuit. 


TRAVELERS’ INS. CO. 
US. 


THORNE. (No. 860.)* 


BROKERS—AGENCY FOR INSURED—BREACH OF WARRANTY. 


Plaintiff was born without fingers on his right hand, and testified that his 
right eye had become inflamed through a cold caught while a boy; that 
the eye was still disfigured; and that its removal had been suggested 
by a surgeon, though he did not notice any impairment of sight. B., 
an insurance agent, not employed by defendant, applied to plaintiff to 
take out insurance, which he agreed to do. B. applied to his own com- 
pany but the application was refused. He then went to defendant’s 
office and presented an application for the policy in question, in which 
B. answered the question as to whether plaintiff had ever been refused, 
with the words, “not to my knowledge.” plaintiff not having been in- 
formed of the refusal by B.’s company. B. also answered in the affir- 
mative a statement that plaintiff was in sound condition mentally and 
physically, that his hearing and vision was not impaired, and that he 
was not suffering from any mental or bodily infirmity or deformity; 
the application being signed: “J personally solicit and recommend this 
risk,” B., “Broker, Solicitor, Agent or Subagent.” The policy was 
made out, delivered to B., who collected the premiums from plaintiff, 
paid the same to defendant’s agent, by whom B. was paid his commis- 
sions. The policy provided that all the warranties made by insured 
on acceptance of the polcy were true. Held, that B. was the agent of 
plaintiff, and not of the insurance company, and that the latter was 
therefore not estopped to assert B.’s misstatements as constituting 
breaches of warranty in defense to an action on the policy. 


[For other cases, see Insurance, Cent. Dig. § 126; Dec. Dig. § 96.] 


In Error to the Circuit Court of the United States for the 
District of Maine. 


% Decision rendered, May 27,1910. 180 Fed. Rep. 82. 
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Action by Fred S. Thorne against the Travelers’ Insurance 
Company. Judgment for plaintiff, and defendant brings error. 
Reversed and remanded. 


Before Colt, Putnam, and Lowell, C. JJ. 


Harvey D. Eaton, for Plaintiff in Error. 
GrorcE W. Hesevron, for Defendant in Error. 


LOWELL, C. J. 

This was an action at law to recover on two policies of acci- 
dent insurance. Each insured the plaintiff, “provided * * * 
(9) that all of the warranties following made by the insured upon 
acceptance of this policy are true.” The defense was a breach 
of the following warranties contained in the policy :— 

“L. No application ever made by me for health or accident 
insurance has been declined. * * * M. * * * J am in 
sound condition mentally and physically; my hearing or vision 
is not impaired; I have never had nor am I now suffering from 
or subject to fits, disorders of the brain, or any bodily or mental 
infirmity or deformity. * * *” 

The policy was issued under the following circumstances: 
Burns, the duly appointed agent of the New York Life Insurance 
Co. and of the Employers’ Liability Insurance Co., called on 
the plaintiff and urged him to take out some insurance with 
3urns. Thorne told Burns that he would take $10,000 insurance 
with the latter, $5,000 combination life and health insurance and 
$5,000 accident insurance. From an old insurance policy which 
was handed him by the plaintiff’s clerk Burns testified that he 
got the “date of his (Thorne’s) birth, the occupation, and the 
data that was necessary to file the application.” He then filled 
out an application blank and obtained $5,000 insurance in the 
Casualty Company. He was asked why he did not get the above- 
mentioned insurance from his own company rather than from 
the Casualty Company, and answered, “I diduc want it.” But 
he went thereupon to his own company, the Employers’, and ap- 
parently to an agent of a rank higher than his own, and presented 
an application for the rest of the $10,000. This application was 
refused. He then went to the defendant’s office and presented an 
application in part as follows :— 

(Printed) “No application ever made by me for life, health 
or accident insurance has been declined; no life, health or acci- 
dent policy ever issued to me has been canceled; nor has any 
renewal thereof been refused by this or any other company or 
association—except as herein stated.” (In Burns’s writing) 
“Not to my knowledge.” (Printed) “My habits of life are cor- 
rect and temperate. I am in sound condition mentally and physi- 
cally. My hearing or vision is not impaired. I have never had 
nor am I now suffering from or subject to fits, disorders of the 
brain, or any bodily or mental infirmity or deformity—except as 
herein stated.” (In Burns’s writing) “Yes.” 

Vou. XXXIX.—106. 





1638 Insurance Law Journal Vol. 39. [ Nov., 1910. 


lates, as we have said in previous notes on this subject, to the mental 
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See Thornton vs. Ins. Co., 116 Ga. 121; Aétna Ins. Co. vs. Hicks, 23 Tex. 
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THORNE. (No. 860.)* 


BROKERS—AGENCY FOR INSURED—BREACH OF WARRANTY. 


Plaintiff was born without fingers on his right hand, and testified that his 
right eye had become inflamed through a cold caught while a boy; that 
the eye was still disfigured; and that its removal had been suggested 
by a surgeon, though he did not notice any impairment of sight. B., 
an insurance agent, not employed by defendant, applied to plaintiff to 
take out insurance, which he agreed to do. B. applied to his own com- 
pany but the application was refused. He then went to defendant's 
office and presented an application for the policy in question, in which 
B. answered the question as to whether plaintiff had ever been refused, 
with the words, “not to my knowledge.” plaintiff not having been in- 
formed of the refusal by B.’s company. B. also answered in the affir- 
mative a statement that plaintiff was in sound condition mentally and 
physically, that his hearing and vision was not impaired, and that he 
was not suffering from any mental or bodily infirmity or deformity ; 
the application being signed: “TI personally solicit and recommend this 
risk,” B., “Broker, Solicitor, Agent or Subagent.” The policy was 
made out, delivered to B., who collected the premiums from plaintiff, 
paid the same to defendant’s agent, by whom B. was paid his commis- 
sions. The policy provided that all the warranties made by insured 
on acceptance of the polcy were true. Held, that B. was the agent of 
plaintiff, and not of the insurance company, and that the latter was 
therefore not estopped to assert B.’s misstatements as constituting 
breaches of warranty in defense to an action on the policy. 


[For other cases, see Insurance, Cent. Dig. § 126; Dec. Dig. § 96.] 


In Error to the Circuit Court of the United States for the 
District of Maine. 
% Decision rendered, May 27,1910. 180 Fed. Rep. 82. 
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This was an action at law to recover on two policies of acci- 
dent insurance. Each insured the plaintiff, “provided * * * 
(9) that all of the warranties following made by the insured upon 
acceptance of this policy are true.” The defense was a breach 
of the following warranties contained in the policy :— 

“L. No application ever made by me for health or accident 
insurance has been declined. * * * M. * * * Jam in 
sound condition mentally and physically; my hearing or vision 
is not impaired; I have never had nor am I now suffering from 
or subject to fits, disorders of the brain, or any bodily or mental 
infirmity or deformity. * * *” 

The policy was issued under the following circumstances: 
Burns, the duly appointed agent of the New York Life Insurance 
Co. and of the Employers’ Liability Insurance Co., called on 
the plaintiff and urged him to take out some insurance with 
Burns. Thorne told Burns that he would take $10,000 insurance 
with the latter, $5,000 combination life and health insurance and 
$5,000 accident insurance. From an old insurance policy which 
was handed him by the plaintiff’s clerk Burns testified that he 
got the “date of his (Thorne’s) birth, the occupation, and the 
data that was necessary to file the application.” He then filled 
out an application blank and obtained $5,000 insurance in the 
Casualty Company. He was asked why he did not get the above- 
mentioned insurance from his own company rather than from 
the Casualty Company, and answered, “I didn’t want it.” But 
he went thereupon to his own company, the Employers’, and ap- 
parently to an agent of a rank higher than his own, and presented 
an application for the rest of the $10,000. This application was 
refused. He then went to the defendant’s office and presented an 
application in part as follows :— 

(Printed) ‘No application ever made by me for life, health 
or accident insurance has been declined; no life, health or acci- 
dent policy ever issued to me has been canceled; nor has any 
renewal thereof been refused by this or any other company or 
association—except as herein stated.” (In Burns’s writing) 
“Not to my knowledge.” (Printed) “My habits of life are cor- 
rect and temperate. I am in sound condition mentally and physi- 
cally. My hearing or vision is not impaired. I have never had 
nor am I now suffering from or subject to fits, disorders of the 
brain, or any bodily or mental infirmity or deformity—except as 
herein stated.” (In Burns’s writing) “Yes.” 

Vou. XXXIX.—106. 
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It was not disputed that the answer last mentioned was in- 
tended to deny the plaintiff’s infirmity and deformity. The ap- 
plication was signed :— 

“I personally solicit and recommend this risk. T. S. Burns, 
Broker, Solicitor, Agent or Subagent.” 

Thereupon the policies were made out and handed to Burns. 
The plaintiff appears to have approved the increased insurance. 
He sent a check for the premiums to Burns, who indorsed it to 
the defendant’s agent. The agent paid Burns his commission, 
and Burns delivered the policies to the plaintiff. 

The plaintiff thereafter had an accident to his eye within the 
terms of the policies, and the defendant refused to pay the sum 
insured because of the plaintiff’s infirmity or deformity. The 
other defense of former refusal of application was not raised 
in the defendant’s original letter, perhaps because the fact was 
then unknown. 

The plaintiff was about fifty years old when the policy was 
issued. He was born without fingers on his right hand. He 
testified that his right eye had become inflamed through a cold 
caught while swimming as a boy; that the eye was still disfigured 
by a swelling; that its removal had been suggested by “a very 
eminent surgeon,” but that he did not notice any impairment of 
sight. Burns testified that he had “noticed it wasn’t a perfect 
hand,” and that “there was an imperfection on the lower side of 
one of the eyes—a small projection.” 

Sundry instructions were asked and rulings were made in the 
course of the trial to which the defendant excepted. The jury 
returned a verdict for the plaintiff. The defendant sued out 
this writ of error. In deciding the case we find ourselves obliged 
to consider one proposition which makes an answer to all other 
questions unnecessary: Should the learned judge upon the evi- 
dence have directed a verdict for the defendant? If he should 
have done so, all other rulings and all admissions and exclusions 
of evidence become immaterial. 

The plaintiff was deformed in his right hand. In the lan- 
guage of the applications and of the policies he was “suffering 
from bodily deformity.” It is hard to believe that he was not 
suffering also from impaired vision and deformity of the eye. 
If, however, his testimony be taken to mean that his vision was 
wholly unimpaired, that may have been a question for the jury, 
and we will refer to it no further. An application for insurance 
made by the plaintiff through Burns had been refused before the 
policy sued on was applied for, and on the same day. 

Two statements of the application were therefore false. Two 
warranties of the policy were broken. The plaintiff testified that 
he knew nothing about the applications, and did not examine the 
policies. The defendant did not dispute the plaintiff’s personal 
good faith. At the argument before us the plaintiff hardly de- 
nied the breaches of warranty, but chiefly argued that the de- 
fendant had waived the breach through the knowledge and con- 
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duct of its agent Burns. In support of his argument the plaintiff 
relied upon the decision of the Supreme Court of Maine in Thorne 
vs. Casualty Company, 76 Atl. 1106, decided and reported in a 
suit brought by this plaintiff for the accident here in suit on the 
policy of the Casualty Company above mentioned. The Casu- 
alty Company in that suit raised the defense of deformity, 
though not that of former refusal of application. The Maine 
court sustained a verdict for the plaintiff, and said :-— 

“The reply of the plaintiff is ‘that the company is estopped as 
regards this special matter of defense because of agent’s knowl- 
edge.’ The question then is: Should the knowledge of Burns in 
procuring this policy be regarded as that of the defendant? We 
think it should under the doctrine of estoppel. Rev. St. c. 49, § 
93, provides as follows: ‘All notices and processes which, un- 
der any law, by-law or provision of the policy, any person has 
occasion to give or serve on any such company, may be given to 
or served on its agent, or on the Commissioner, as provided in 
the preceding section, with like effect if given or served on the 
principal. Such agents and the agents of all domestic compa- 
nies shall be regarded as in the place of the company in all re- 
spects regarding any insurance effected by them. The company 
is bound by their knowledge of the risk and of all matters con- 
nected therewith. Omissions and misdescriptions known to an 
agent shall be regarded as known to the company, and waived by 
it as if noted in the policy. * * * The defendant’s home 
office was in New York City. Its representative in this state was 
the corporation, Macomber, Farr & Whitten. Through this 
corporation it transacted its business and dealt with all its policy- 
holders in Maine. This corporation appears to have been more 
than a general agent. It had authority to issue policies direct 
from its office and did so issue the policy in question. The same 
day that the application was taken to this office, the policy, signed 
in blank by the officers of the home company, was written and 
countersigned by its representative in this state, delivered to Mr. 
Burns and by him delivered to the plaintiff. This policy could 
not have gone to New York and returned the same day. They 
were not only to be regarded under the statute ‘as in the place 
of the company in all respects,’ but were as a matter of fact sub- 
rogated to the authority of the company to issue policies, at least, 
to issue this policy to the plaintiff. Had they sent one of their 
office force to Mr. Thorne, and had he done precisely what Mr. 
Burns did, and knew precisely what Mr. Burns knew with re- 
spect to the applicant, could it be possible that the defendant 
company could repudiate the acts and knowledge of this office 
employee on the ground that he was not an agent? If so, the 
statute intended for the protection of the assured becomes a de- 
ception and an open door to the commission of fraud. The de- 
fendant could receive all the benefits of premiums without the 
assumption of any of the risks of insurance. But what is the 
distinction between sending out an office employee to solicit this 
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policy, and ratifying the acts of Mr. Burns, who had solicited 
it? Mr. Thorne had no knowledge of the company in which 
he was to be insured. His application was made out by Mr. 
Burns, who had full knowledge of the risk. Mr. Burns took the 
application away and returned with a policy duly issued by the 
defendant company for which he paid the required premium. 
By delivering the policy to Mr. Burns to be by him delivered to 
the plaintiff, Macomber, Farr & Whitten by that act made Mr. 
3urns their agent. But, when they made him their agent, they 
were presumed to have knowledge that whatever Mr. Burns 
knew of the physical defects of the assured they would be 
charged with knowing. The statute will not permit an author- 
ized agent to escape responsibility by using dummies. The Ma- 
comber, Farr & Whitten Company were therefore put upon their 
inquiry as to whether Mr. Burns was cognizant of any physical 
defects, knowledge of which might be regarded as a waiver of 
any warranty. Not having made inquiry, which it may be pre- 
sumed would have revealed Burns’s knowledge, they must now 
be estopped from asserting that they did not know of the de- 
fects of which Burns knew. Therefore Mr. Burns’s knowledge 
became their knowledge, and their knowledge, under the statute, 
became that of the defendant company. We think the logical 
deduction from the facts is that the defendant company should 
under the statute be made chargeable with knowledge of the 
physical defects of the assured, and held to have waived so much 
of the warranty in the application as related to them.” 

With the most unfeigned respect for the learned state court, 
we are unable to follow its reasoning or to reach its conclusion. 
It held that Burns was the defendant’s agent in the purchase 
and issuance of the policy. Upon this proposition hangs all the 
court’s reasoning. We can find no evidence that Burns was the 
defendant’s agent. His manual delivery of the policies to the 
plaintiff appears to us to have been an act done by him as the 
plaintiff’s brother. He was employed by the plaintiff to get the 
insurance. His discretion to choose the company did not weaken 
his agency. In the applications he spoke in the plaintiff's name. 
The qualification of his signature as “Broker,” etc., was only to 
comply with Rev. St. Me. c. 49, § 96, and need not be discussed 
further. To us it seems that the defendant did not ratify the acts 
of Burns. We do not think that a contractor, in ignorance there- 
of, ratifies or condones false statements of the contractee’s agent 
upon which the contract is based merely by delivering to that 
agent the instrument of the contract that he may hand it to his 
principal; and we do not think that the contractee’s agent is made 
the agent of the contractor merely because the money paid to the 
latter passes to him through the agent’s hands. We think that 
the payment of the commission by the defendant to Burns ac- 
cording to the common usage did not affect the matter. The false 
statements of the application upon which are based the war- 
ranties of the policy are expressed as the representations of the 





Acc. ] Travelers’ Ins. Co. vs. Thorne. 1643 


plaintiff. If, in making them, Burns was acting as the defend- 
ant’s agent, they would be valueless to the defendant and alto- 
gether meaningless. Let us suppose that A. employs B., a real 
estate broker, to hire a cottage for him at the seaside for three 
months. B. obtains, by false representations, a written agree- 
ment for a lease from C. embodying the representations as the 
warranties of A. B. hands the agreement to A. having received 
the rent from A. and paid it to C., and having received his com- 
mission from C. Can C. be held upon the agreement under these 
circumstances, on the theory that B.’s knowledge of the falsity 
of the representations is his knowledge, and that through B.’s 
agency he has waived the conditions which he inserted for his 
own protection? We think not, and we think the case put is 
analogous to the case at bar. Burns was the agent of Thorne, 
not the agent of the insurance company. 

After examining the earlier cases decided by the Supreme 
Court of Maine, we are unable to find in them support for the 
proposition above quoted, that “by delivering the policy to Mr. 
Burns to be my him delivered to the plaintiff (the defendant) by 
that act made Mr. Burns, their agent.” 

The question presented to us is not that of the construction of 
a Maine statute, but of the effect of the act of an insurance com- 
pany in dealing in the usual manner with an applicant’s insur- 
ance broker. There is strength in the argument that this effect 
is a matter of general law concerning which the federal courts 
should reach an independent decision. But, even if this be not 
true, yet we have not here to deal with a class of decisions or a 
rule of law established in Maine at the time the contract was 
entered into. The Casualty Company’s case arose out of the 
same circumstances as did the case at bar. With all disposition 
to lean toward agreement with the state court we find ourselves 
unable to agree. That we are not compelled to follow its deci- 
sion appears to us settled by Kuhn vs. Fairmont Coal Co., 215 U. 
S. 349, 30 Sup. Ct. 140, 54 L. Ed. , where the decision of 
the state court dealt with that which was more nearly a matter 
of local law than does the Maine case cited. 

The judgment of the Circuit Court is reversed, the verdict is 
set aside, the case is remanded to that court for further proceed- 
ings not inconsistent with this opinion, and the appellant recovers 
its costs of appeal. 
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SUPREME COURT OF TENNESSEE. 


RICHMOND 
US. 


TRAVELERS’ INS. CO.* 


CONTRACT—OFFER TO INSURANCE—ACCEPTANCE. 


A proposition by an accident insurance company to renew the policy, for 
which the insured had not applied, sent to insured in a letter inclosing 
a receipt for the renewal premium, cannot be held to have been-ac- 
cepted by the insured because he failed to return the receipt or to ex- 
pressly decline the proposition for 16 days, and until two weeks after 
the previous insurance expired. 


[For other cases, see Insurance, Cent. Dig. 280; Dec. Dig. § 145.] 


APPLICATION—ACCEPTANCE—ESTOPPEL. 


An application for insurance, accompanied by a premium, is not treated 
as accepted merely because the insurer delays action thereon for 
months, unless the applicant has been misled into believing that the 
application*will be accepted, and has in reliance thereon refrained from 
obtaining other insurance. 


{For other cases, see Insurance, Cent. Dig. § 280; Dec. Dig. § 145.] 
ACCIDENT INSURANCE—RENEWAL OF POLICY. 


An agent of an accident insurer sent to a policyholder a renewal receipt, 
continuing the policy in force, and also sent a letter stating that the 
renewal receipt renewed the policy for a specified time, and asking for 
the payment of the premium. The policyholder delayed answering for 
sixteen days. when he wrote, inclosing the receipt and discontinuing the 
policy. On receipt of this letter urging the holder to continue the 
policy and stating that the renewal receipt would be held in the office 
till hearing from the insured. The latter letter never reached the holder, 
who was killed before its arrival. The agent and the holder believed 
that the policy was in force pending the offer contained in the first 
letter of the agent until he received the holder’s letter, and the holder 
supposed that he would be held on the premium unless released by 
insurer. Held, that the policy was not renewed, so that there could be 
no recovery thereon. 


[For other cases, see Insurance, Cent. Dig. § 280; Dec. Dig. § 145.] 


Appeal from Chancery Court, Shelby County; F. H. Heiskell, 
Chancellor. 

Suit by Mrs. Sadie Richmond against the Travelers’ Insurance 
Company. From a decree for complainant, defendant appeals. 
Reversed, and bill dismissed. 


Turtey & Turvey, for Appellant. 
McKE.LLAR & Keyser, for Appellee. 


NEIL, J. 
After a very careful examination of this case we find ourselves 
unable to concur in the result reached by the learned chancellor. 


% Decision rendered, June 11,1910. 1308. W. Rep. 790. 
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The letter of September 2d, written by the agents, Marx & Bens- 
dorf, containing the renewal receipt, simply amounted to an 
offer on the part of the company to renew the insurance for the 
ensuing six months. This was, of course, open to the acceptance 
or rejection of George Richmond, the subject of the insurance. 
On the 18th of the same month he mailed a reply to the agents, 
in which he rejected the offer and returned the renewal receipt. 
On the next day, September 19th, the agents wrote George Rich- 
mond another letter, in which they renewed the offer and urged 
him to accept it. He, however, never received this last letter, but 
was killed on the 22d of the same month. 

We think on this state of facts there could be no doubt what- 
ever as to the true legal result. 

A different construction, however, is sought by the complainant 
to be placed upon this correspondence, based upon two or three 
considerations; the first being the language of the letters them- 
selves, the second resting on the evidence to the fact that George 
Richmond thought himself bound by his failure to reply for so 
long, and the third resting on the delay itself, as an inference of 
acceptance. 


The correspondence was as follows :— 


“Sept. 2, 1908. 
“Mr. George Richmond, City. 


“Dear Sir: We take pleasure in inclosing herewith renewal re- 
ceipt No. A 995,695, renewing your accident policy, or 1,474,327, 
for six months from the 4th inst. Premium on same is $15, for 
which you can send us check at your convenience. 

“Thanking you for your business, and soliciting your further 
favors, we are Yours very truly, 

“Marx & Bensdorf, District Managers.” 


The inclosed receipt was as follows :— 


“Series A. No. 995,693. 


“The Travelers’ Insurance Company, of Hartford, Conn. 
“Received of George Richmond premium of $15, continuing 
in force policy No. O O 1,474,327 from the 4th day of Septem- 
ber, 1908, to the 4th day of March, 1909, at noon, subject, to all 
the conditions in original policy. Not valid unless countersigned 
by a duly authorized agent or cashier of the company. 
“B. A. Page, Secretary. 
“Countersigned at Memphis, Tenn. . 
“Marx & Bensdorf, D. A.” 


“Sept. 18, 1908. 
“Messrs. Marx & Bensdorf. 
“Dear Sir: I am sorry, but owing to the present conditions I 
must discontinue my policy No. 
“Thanking you for past favors, I am, Yours very truly, 


“Box 109. George Richmond.” 
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“Sept. 19, 1908. 
“Mr. George Richmond, City. 

“We are in receipt of your favor of the 18th inst., inclosing 
your accident renewal receipt for cancellation, and note your re- 
marks that on account of present conditions you will be com- 
pelled to discontinue your accident policy. We would suggest, 
however, that you keep. your insurance in force, as there is no 
telling when a serious accident may occur to you, and we are per- 
fectly willing to allow you to pay this premium one-half in sixty 
days and one-half in ninety days, if you prefer. 

“We are holding the renewal receipt in the office, waiting to 
hear from you. 


“We are very truly yours, 
“Marx & Bensdorf, District Managers.” 


This last letter was misdirected, and never reached George 
Richmond. 


The language of the renewal receipt is to the effect that the 
policy is continued in force, and the language of the 
letter accompanying it is that the policy is by the re- 
ceipt renewed for six months. The reply of George 
Richmond uses the word “discontinue,” indicating that he 
desired to put an end to something he thought then in 
existence, and the language of the letter of September 19th 
likewise indicated that the agents thought that the receipt evi- 
denced a contract then in existence, because it mentioned the 
accident renewal receipt as something returned for cancellation, 
and suggested that “you keep your insurance in force,” and says: 
“We will hold the renewal receipt in the office, waiting to hear 
from you.” In addition to this, the evidence of the witness 
Bourne, and of Walter Richmond, the brother of George Rich- 
monly, clearly indicates that the latter thought that by holding 
the receipt so long as he had he bound himself to take it for 
the six months, and that he would have to be released by the 
company or its agents. He desired to be released, because he 
wanted to substitute for his insurance in the Travelers’ Insur- 
ance Company a policy in the Fidelity Accident Insurance Com- 
pany. ° 

Now it is perfectly clear that the agents of the insurance com- 
pany, by sending the renewal receipt on September 2d to George 
Richmond, could not force the contract upon him, no matter 
how much they thought the company was bound by the language 
cf the offer. It was, indeed, bound; but that was subject to the 
acceptance of George Richmond. He certainly did not accept it 
in terms, and the only reason there could be for holding that the 
contract was completed would be that George Richmond, by de- 
laying to either accept or reject from September 2d to September 
18th, had thereby become bound; that is, that the delay had 
amounted to an acceptance. No authority has been cited by 
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counsel, and we have discovered none, indicating that such delay 
would amount to evidence of acceptance. 

The nearest approach we have found to it is the case of 
Adams vs. Eidam, 42 Minn. 53, 43 N. W. 690, referred to in sec- 
tion 58 of Joyce on Insurance. In that case it was held that a 
finding that an applicant received and retained without objec- 
tion policies made out and sent to him was equivalent to finding 
that he had accepted them; but there, it is seen, there was an 
application by him for insurance, and the sending of policies to 
him. By his retaining them an unreasonable length of time there 
was an inference that they were satisfactory to him, and that he 
had accepted them. In the present case, however, there was 
no application for insurance at all, but simply an offer or solicita- 
tion on the part of the insurance company, on September 2d, to 
renew an insurance policy which would expire on September 4th 
if not renewed. This was an offer which was not accepted. As 
to the matter of delay, the authorities are very numerous that an 
application for insurance will not, even though accompanied by a 
premium, be treated as accepted, although the company should 
delay to act upon the matter for months. Some of these authori- 
ties are referred to in section 57 of Joyce on Insurance. The 
subsequent authorities since the publication of that book are in 
entire accord with the text. There are cases to the effect that 
delay will hold the company, where the party making the applica- 
tion has been misled into believing that the insurance would be 
accepted. and, relying thereon, has refrained from obtaining 
other insurance. Here it is observed, arises the element of in- 
jury and the consequent estoppel. On the other hand, it was held 
in one case that where a certain slip was sent the insured, to be 
pasted on his policy, and he kept it without making any reply for 
a considerable time, he could not be held to have accepted the 
slip modifying the contract by reason of the mere delay, unless it 
could be made to appear that the company had suffered some in- 
jury by reason of the delay. Shakman vs. U. S. Credit System 
Co., 92 Wis. 366, 66 N. W. 528, 32 L. R. A. 383, 387, 53 Am. St. 
Rep. 920. The fact that the insurance agents entertained the mis- 
taken view of law that the policy was in force, pending the offer 
of September 2d, until they received George Richmond’s letter 
of September 18th, and that Richmond entertained the same mis- 
taken view, and supposed that he would be held on the premium 
unless released by the company, did not change the rule of law 
that there can be no contract without mutual assent, and did not 
substitute for the ineffectiveness of that delay, in law, the opin- 
ions of these persons, or add to that delay an efficiency which 
the law did not attach to it. 

We are referred by complainant’s counsel to two cases as be- 
ing conclusive of the present controversy. The first of these is 
‘ravelers’ Insurance Co. vs. Jones, 32 Tex. Civ. App. 146, 73 
S. W. 978. In that case it appeared that an agent took the ap- 
Plication of Jones for insurance, and this application was ac- 
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cepted by the company, and the policy sent to him pursuant to 
the terms of the contract. The facts just stated made such a 
contract. On receiving the policy Jones attempted to return it 
because he supposed that the amount of the premium that was to 
be paid in such instalments was larger than he had contracted to 
pay, in which he was mistaken; however, he returned the policy 
tc the company, and they sent it back to him. That is, after the 
contract was completed, they refused to agree to a cancellation. 
The difference between that case and the one before us is that 
here there was no contract made at all, but simply an offer of a 
contract, a tender. In the Jones Case, of course, the company 
had the right to refuse to cancel the contract after it was already 
complete, and it was liable thereon, Jones having died pending 
the attempted cancellation. The other case is Waters vs. Se- 
curity Life & Annuity Co., 144 N. C. 663, 57 S. E. 437, 13 L. R. 
A. (N. S.) 805. In that case it appeared that in February, 1906, 
the insured made an application for a policy of insurance, and 
executed two notes as payment of premium, each for $107.30, 
payable at certain dates. The policy was delivered on February 
25, 1906. On the next day the insured wrote to the company that 
it was not the kind of policy he had bought, and he would not 
accept it. On March 2d the company wrote to him that the policy 
was all right as it was, but that an agent of the company would 
take the subject up with him and make the matter satisfactory to 
him. While matters were in this situation the insured died. 
Upon these facts the trial court directed a verdict in favor of 
tlie plaintiff. The court held: “If, therefore, the intestate, act- 
ing under an erroneous impression, sent the contract back to the 
company, with the statement that it was not the policy he or- 
dered, and he did not intend to pay the notes, the company could 
have made this proposition a binding contract by an uncondi- 
tional acceptance signified in some definite manner; but, until 
they did this, the act of the intestate in sending back the policy 
was nothing more than a proposal to cancel, and, if he died be- 
fore acceptance, the negotiation was off, and the contract of in- 
surance remained.” 

Here there was an application, and a transmission of the policy 
pursuant to the application, effecting the contract. If the policy 
was in accord with the application, the letter of the insured would 
not be effective to prevent the operation of the contract, because 
that would take place as soon as the policy was placed in the 
mail for transmission to the insured. It then became a question 
whether the company would cancel or modify. Pending nego- 
tiations for such cancellation or modification, the insured died, 
leaving the contract, of course, in its original state. 

Now, the radical difference between these two cases and the 
one before us is that in each of these cited cases there was a 
completed contract before the attempted cancellation, and the 
party died pending the negotiations for cancellation. In the case 
at bar there was no completed contract at all, but simply an offer 
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on the one side, and a delay to respond for about two weeks on 
the other side, and a final rejection. Surely, under such state 
of facts, there ought not to be any recovery. 

Therefore the decree of the chancellor must be reversed, and 
the bill dismissed, with costs. 


HEALTH—SURET Y—BURGLARY—MARINE—MISCELLANEOUS. 


UNITED STATES CIRCUIT COURT. 
E. D. Louisiana. 


JUNG 
vs. 


AMERICAN CREDIT INDEMNITY CO. 
(No. 13,733.)* 


CREDIT INDEMNITY POLICIES—LOSSES COVERED. 


A credit indemnity policy insured against a loss not exceeding $4.000 on 
accounts of persons rated by a mercantile agency, above an initial loss 
to be borne by insured equaling 2% per cent of his gross sales, not less 
than $180,000. A rider provided that losses on unrated debtors should 
be covered as follows: The gross amount covered on any one debtor 
should be 75 per cent of $500 gross indebtedness. The aggregate losses 
recoverable on a policy under the rider should be 75 per cent of $4,000 
The amount of the initial loss should be calculated on the net losses 
under the rider and the policy. Held, that the contract insured against 
loss on unrated accounts up to $3,000, after deducting the initial loss 
to be borne by insured; the rider not being subject to construction, 
as not insuring unrated accounts, and as merely permitting considera- 
tion of losses on them in estimating the net initial loss. 

(For other cases, see Insurance, Dec. Dig. § 432.] 


[Credit insurance, see notes to American Credit Indemnity Co. vs. Wood, 
19 C. C. A 271; Same vs. Athens Woolen Mills, 34 C. C. A. 165.] 


At Law. Action by L. E. Jung against the American Credit 
Indemnity Company. Verdict directed for plaintiff. 


Cuas. J. THEARD and Sor. Wo Fr, for Plaintiff. 
Farrar, JONAS, GotpsporoucH & GopBERG, for Defendant. 
*% Decision rendered, April 22,1910. 180 Fed. Rep. 510. 
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Foster, D. J. 

I may as well state my reasons for directing a verdict in this 
case. This is a suit, gentlemen, on a policy of credit indemnity 
insurance. The policy is for $4,000, and it is admitted that the 
total loss of the plaintiff has been $18,451.46. It also appears 
that he has two kinds of accounts, one termed “rated accounts,” 
which are accounts of debtors falling within the ratings of R. G. 
Dun as set out in paragraph 2 of the conditions of the policy, 
and the other called “unrated accounts,” consisting of all other 
accounts. The policy reads, in part, as follows :— 

“The American Credit Indemnity Company, in consideration 
of the representations and warranties made in the application for 
this bond or any prior bond of indemnity issued to the indemni- 
fied by this company, and upon payment of three hundred dollars 
premium, hereby guarantees L. EK. Jung, of New Orleans, La., 
engaged in the business of wholesale liquors, etc., to an amount 
not exceeding four thousand dollars, against actual loss, in ex- 
cess of the initial loss of not less than forty-five hundred dollars 
to be borne by the indemnified as hereinafter provided, which 
may be sustained by the indemnified through the insolvency of 
debtors as hereinafter defined, occurring during the term of this 
bond, and be covered under and proven in accordance with the 
provisions hereof, on the indemnified sales of merchandise 
shipped and delivered during the term of this bond, in the usual 
course of said business to individuals, firms, or copartnerships or 
corporations, in the United States of America or in the Dominion 
of Canada. The term of this bond shall be from the Ist day of 
October, 1907, to the 30th day of September, 1908, both days in- 
clusive. The said initial loss, to be borne by the indemnified, 
shall be 214 per cent of the total amount of the gross sales by 
the indemnified of merchandise shipped and delivered, during 
the term of this bond, in said United States and Dominion of 
Canada, but said percentage shall be calculated on sales of not 
less than $180,000, and said initial loss shall be deducted, as here- 
inafter provided, from the aggregate amount of the net covered, 
proved losses ascertained in the adjustment.” 

Paragraph 2 of the provisions refer to the rating of the debtor 
and reads as follows :— 

“No loss is covered by this bond, unless the debtor to whom 
the goods were shipped and delivered shall have in the latest pub- 
lished book of the Dun & Company Mercantile Agency at the date 
of the shipment one of the ratings of the said Agency, both as to 
capital and credit, as tabulated below. The gross amount to be 
covered on any one insolvent debtor shall be limited to 30 per 
cent of the lowest amount of his capital rating where the first 
credit rating follows, but shall be limited to $2,000 gross, and 
shall be limited to 30 per cent of the lowest amount of his capi- 
tal rating where the second credit rating follows, but shall also 
be limited to $2,000 gross.” 


Then there are some further provisions and a schedule of rat- 
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ings it is not necessary to read. To this policy is attached the 
following rider :— 

“By this rider, attached to and made part of bond No. 51612— 
C issued by the American Credit Indemnity Co., of New York, 
to L. E. Jung, of New Orleans, La., it is agreed that the follow- 
ing provisions shall be added to and made part of section No. 2 
of this bond: If the governing rating of the debtor is a rating 
not covered under the body of said section No. 2, or if it is blank 
as to capital or credit, or both (blank blank), a loss on such 
debtor, if otherwise coming within the provisions of this bond, 
shall be covered to the following extent: The gross amount cov- 
ered on any one such insolvent debtor shall by 75 per cent of the 
indebtedness at the time of his insolvency but shall be limited to 
75 per cent of $500 gross: Provided, that the aggregate of the 
net losses to be included in the adjustment under this bond on all 
debtors coming within the provisions of this rider be limited to 
75 per cent of $4,000. The net amounts of proven losses cov- 
ered under this rider shall enter with the net amounts of all 
other losses covered and proven under this bond in calculating 
under section No. 6 the amount from which the initial loss, to 
be borne by the indemnified, shall be deducted, and this rider 
shall in all respects have the same effect as if its provisions had 
been incorporated in the body of said section No. 2.” 

.And section 6 refers to certain amounts that shall be deducted 
in estimating the initial loss, such as the amount collected, the 
value of securities given, the amount of goods returned, or re- 
covered by legal proceedings. 

It is admitted that the plaintiff lost $954.73 on what might be 
termed the rated accounts, and $17,496.73 on the nonrated ac- 
counts. He sues for $3,000 on his nonrated accounts, and for 
$954.73 on his rated accounts. The company, however, contends 
that it is not liable for anything as the provisions in the rider and 
the last paragraph mean that there is no insurance whatever on 
unrated accounts, but that, in estimating the net initial loss, $3,000 
of unrated accounts may be considered, and, as there was only 
$954.73 loss on rated accounts, that, taken together with the 
$3,000 allowed under their construction, would not make up the 
initial loss of $5,000 that the plaintiff would be required to lose 
before he could recover anything. 

It may be that the language of the policy and the rider are sus- 
ceptible of this construction. But I must confess that my mind 
is not subtle enough to grasp it. It seems to me that the plain 
common-sense interpretation of the entire policy is that this 
plaintiff was insured against loss on his unrated accounts up to 
$3,000, provided he had first made his initial loss of $5,000. 
Therefore, in that view of the case, I must direct a verdict for 
the plaintiff for $3,954.73. It would have been very easy for 
the company to have put their construction in a simple sentence 
of a few words. They have not seen fit to do so, and it seems 
clear to me that any business man or layman, not an adjuster or 
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actuary, in construing this policy, would adopt the interpretation 
that I have given it. 

Of course, if I am wrong on that, the appellate court will very 
speedily correct me. 


MUNICH RE-INSURANCE CO. VS. UNITED 
SURETY CO.* 


(Court of Appeals of Maryland.) 


SURETY COMPANIES—ORGANIZATION—CERTIFICATE OF IN- 
SURANCE COMMISSIONER. 


Where a surety company, under a special charter, paid all its bonus and 
franchise taxes and was granted a license to do business in accordance 
with the Maryland laws, and actually commenced business, made its 
report to the insurance commissioner for the previous year, and the 
next year its powers were extended by a new act of the Legislature, in 
which the company was referred to as a corporation, a stockholder 
could not successfully claim that the corporation was nonexistent 
because of an alleged failure to pay in, in cash, a sufficient amount of 
the corporation’s capital. , 


[For other cases, see Insurance, Dec Dig. § 32.] 


ORGANIZATION—OBJECTIONS—WAIVER. 


Where complainant waived its right to rescind its subscription and reinsur- 
ance contract with defendant surety company for alleged fraud, con- 
sisting of failure to perform a condition requiring payment of a certain 
proportion of the corporation’s capital stock in cash, pursuant to which 
waiver the balance of the stock was subscribed and paid for, com- 
plainant could not thereafter successfully insist that the corporation 
had no power to make such contracts because of the fact that it was 
not authorized to do business at the time they were made. 


[For other cases, see Insurance, Dec. Dig. § 32.] 
*% Decision rendered, May 6,1910. 77 Atl. Rep. 579. 
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LIFE. 


SUPREME COURT OF NEW YORK. 


APPELLATE Diviston, THIRD DEPARTMENT. 


BARTHOLOMEW 
US. 
SECURITY MUT. LIFE INS. CO.* 


INSURANCE LAW—PREMIUMS—NOTICE—MATURITY OF PRE- 
MIUM NOTE. 


Insurance Law (Laws 1892, c. 690) § 92, requiring insurance companies 
to give written notice of the maturity of premiums on life policies, 
did not require notice of the maturity of a premium note providing 
that, if, it was not paid when due, the policy should become void, as 
a condition to the insurer’s right to terminate the policy, on nonpay- 
ment of the note at maturity. 

[For other cases, see Insurance, Cent. Dig. § 905; Dec. Dig. § 353.] 


LIFE POLICY—PREMIUM—NON PAY MENT—RESERVE—APPLI- 
CATION TO EXTENDED INSURANCE—NOTICE. 


Insurance Law (Laws 1892, c. 690) § 88, provides that the reserve on a 
policy on demand made with surrender of the policy within six 
months after its lapse or forfeiture may be applied either to con- 
tinue the policy in force at its full amount so long as such reserve 
will purchase temporary insurance for that amount at the age of the 
insured at the time of the lapse or forfeiture, or to purchase paid-up 
insurance, and such reserve may be applied in either of the modes at 
the option of the owner of the policy, notice of such option to be con- 
tained in the demand; and such reserve shall include dividend addi- 
tions after deducting any indebtedness of the insured on account of 
any annual or semiannual or quarterly premium then due. Held that, 
where insured died within six months after the policy lapsed, his death 
within that time operated as a substitute for notice and exercise of 
the option, and that the policy was automatically continued for such a 
length of time as the reserve applicable thereto would purchase tem- 
porary insurance. 

[For other cases, see Insurance, Cent. Dig. § 934; Dec. Dig. § 366.] 


NONPAYMENT OF PREMIUMS—TEMPORARY INSURANCE — 
PURCHASE BY RESERVE—-INDEBTEDNESS OF INSURED. 


Insurance Law (Laws 1892, c. 690) § 88, provides that, on forfeiture of 
a life policy for nonpayment of premiums, insured on his election 
within six months may have the policy continued in force by applica- 
tion of the reserve and dividends for such a length of time as the 
reserve and dividends would purchase temporary insurance for that 
amount at the age of insured at the time of the lapse. Insured, not 
having paid an annual premium when due, executed a note therefor 
containing an agreement that, if it was not paid when due, the policy 
should at once become null and void, and that insured should pay 
insurer at the rate of the premium stated in the policy for the insur- 
ance from the date when the premium fell due to the time when the 
policy ceased to be in force. The note was not paid at maturity, and 
within six months after its maturity insured died, of which the in- 
surer was given immediate notice, and at this time there was available 
$10.44 of reserve to continue the policy for the period of a year, 101 
days. Held that, at the death of insured, he was not liable for the 
whole amount of the premium note, but only for a proportionate 





* Decision rendered, Sept. 14, 1910. 124 N. Y. Supp. 917. 
VoL, XX XIX.—107. 
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amount of the premium for the time the policy was in force after the 
note was given, and, this sum being less than the amount avail- 
able to purchase continued insurance for a period longer than the 
time that it had lapsed before insured died, the policy was in full! 
force at the time of his death. 


[For other cases, see Insurance, Cent. Dig. §§ 935, 938; Dec. Dig. $ 367.] 
Smith, P. J. and Houghton J. dissenting. 


Submission of controversy upon an agreed statement of facts 
under Code Civ. Proc. § 1279, by Julia L. Bartholomew against 
the Security Mutual Life Insurance Company. Judgment for 
plaintiff. 

Argued before Smith, P. J., and Kellogg, Cochrane, Sewell. 
and Houghton, JJ. 


Joun G. PemBLETON, for Plaintiff. 

IsrAEL T. Deyo, for Defendant. 

CocHRANE, J. 

February 19, 1900, the defendant issued a policy of insurance 
for the sum of $1,000 on the life of plaintiff's husband payable 
at his death to the plaintiff if living in consideration of the an- 
nual premium of $24.70 payable in advance on or before the 19th 
day of February in every year. In his application for the insur- 
ance the insured stated his age to be twenty-nine years on his 
nearest birthday which was the preceding December 7, 1809. 
February 19, 1903, the insured gave to the defendant his note 
for the annual premium then due payable ninety days after date. 
with interest. An agreement accompanying the note provided 
that, if it was not paid at maturity, the policy should at once 
become null and void, and that in such case the insured was to 
pay the defendant “at the rate of premium stated in said policy 
for the insurance from the date when the premium fell due to the 
time when said policy ceased to be in force.” Such note has not 
been paid. 

Within six months after the maturity of said note and on No- 
vember 17, 1903, the insured died. On the same day plaintiff 
notified the defendant by telephone of his death, and on the fol- 
lowing day informed it by letter of such fact, calling attention to 
the policy of insurance. To this letter the defendant made an- 
swer that the policy had lapsed by reason of nonpayment of the 
premium in the preceding May when said note matured. De- 
fendant gave due notice under section 92 of the insurance law 
(Laws 1892, c. 690) of the premium falling due February 1°. 
1903. Plaintiff, however, claims that the defendant is not at 
liberty to declare the policy forfeited or lapsed because, under 
said section, it was also its duty before such forfeiture could be 
declared to give a similar notice in respect to the maturity of the 
note. It was held otherwise in Conway vs. the Phoenix Mutual 
Life Ins. Co., 140 N. Y. 79, 35 N. E. 420, under a statute which 
was no less favorable to the contention of the plaintiff in this re- 
spect than said section 92. We think that authority is controlling 





Life.| Bartholomew vs. Security Mut. Life Ins. Co. 1655 


on this court in respect to this branch of the case. In Banholzer 
vs. New York Life Ins. Co., 74 Minn. 387, 77 N. W. 295, 78 N. 
W. 244, the same question arose under said section 92 as is here 
presented, and the court in that case applied and followed the 
Conway Case. 

Plaintiff further contends that the policy was in force for the 
full amount thereof at the time of the death of the insured be- 
cause the reserve on such policy was sufficient to extend the 
same for such full amount until after his death. This contention 
is based on section 88 of the insurance law under the provisions 
of which section the reserve on this policy ‘on demand made with 
surrender of the policy within six months after” its lapse or for- 
feiture may be applied either to continue the policy in force at 
its full amount so long as such reserve would purchase tempo- 
rary insurance for that amount at the age of the insured at the 
time of lapse or forfeiture or to purchase paid-up insurance, and 
such reserve may be “applied in either of the modes above speci- 
fied at the option of the owner of the policy, notice of such option 
to be contained in the demand” required to be given. Said section 
88 contains this further provision :— 

“The reserve hereinbefore specified shall include dividend ad- 
ditions * * * after deducting any indebtedness of the in- 
sured on account of any annual or semi-annual or quarterly pre- 
mium then due.” 

The insured died within six months after the policy lapsed, and 
no demand was made that the reserve on the policy be applied 
either to extend the insurance for the full amount temporarily or 
to the purchase of a paid-up policy, nor was any option exer- 
cised as to which of those two alternatives would be adopted. I 
do not think such demand or the exercise of such option is neces- 
sary to make effective the provisions of said section 88 where 
the insured dies within the period of six months allowed for that 
purpose. The death of the insured before the time limited for 
the exercise of his rights under the statute operates as a substitute 
for the requirements of the statute as to notice and the exercise 
of the option. ‘The purpose of the statute in this respect has ref- 
erence to the future rights of the parties based on the assumption 
of the continuance of the life of the insured, and has no reference 
to a situation such as is here presented, where the insured dies 
within the time specified for making his demand and exercising 
his option. The defendant was promptly notified within the six 
months of the death of the insured. The elements of a choice or 
option in such case do not exist. The situation left no occasion 
for the exercise of judgment as between extended insurance 
for the full amount or a paid-up policy for a part of the 
amount. Death has fixed the rights of the parties, and, if the 
insurance by virtue of the statute has been extended temporarily 
to the time of the death of the insured, there is no difficulty on 
the part of the plaintiff in recovering the full amount of the 
policy. 
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This policy lapsed May 19, 1903, at the maturity of the pre- 
mium note. By the terms of the agreement accompanying the 
note, there was then due thereon not the full amount thereof, but 
so much thereof as represented the “premium stated in said 
policy for the insurance from the date when the premium fell due 
to the time when said policy ceased to be in force.” Payment of 
the full amount of the note was necessary to prevent a lapse of 
the policy, but, if the insured elected to suffer his policy to lapse, 
he was in that event liable to the defendant only for so much of 
the note as represented the premium on the policy to the time 
when it lapsed. In other words, there was due the defendant May 
19, 1903, on said note $6.27 for premium on the policy, including 
interest for the three months from February 19, 1903, to May 
19, 1903, when the note matured and the policy lapsed. 

The submission contains the following statement of facts :— 

“The entire reserve on said policy at the end of the third policy 
yvar, February 19, 1903, including all dividend additions, was 
fifteen dollars sixty-six cents ($15.66), of which amount (pro- 
vided no deduction be made for the annual premium due on that 
date) the sum of ten dollars forty-four cents ($10.44) was avail- 
able to continue said policy in force at its full amount at the age 
of the insured at that time, for a period of one year one hundred 
one days, * * * all according to the provisions of section 88 
of the Insurance Law then in force.” 

If on February 19, 1903, “the sum of ten dollars forty-four 
cents ($10.44) was available to continue said policy in force at 
its full amount at the age of the insured at that time, for a period 
of one year one hundred one days,” it would seem to be logical 
that the same amount of reserve must have been available three 
months later, when the policy lapsed, to accomplish the same re- 
sult; it appearing that the age of the insured at his nearest 
birthday remained the same, subject, however, to whateyer in- 
debtedness of the insured for premium existed at the expiration 
of said three months. As stated, there was then due on the pre- 
mium note $6.27, which under the statute must be deducted from 
the reserve amount of $10.44 to form the basis for extended in- 
surance (Taylor vs. New York Life Ins. Co., 197 N. Y. 324, 90 
N. E. 964), leaving a balance of $4.17. If $10.44 would extend 
the insurance “one year one hundred one days,” it would seem 
that $4.17 would extend it for a proportionate time, and, if that 
be correct, a simple mathematical computation demonstrates that 
the reserve after deducting the premium due was sufficient to 
extend the policy until after the death of the insured. If these 
conclusions of fact are not correct, the statement of facts sub- 
mitted should have so informed us. If our conclusions are cor- 
rect, this policy was in force for the full amount when the in- 
sured died. 

The parties have stipulated that, if the policy was in force at 
the time of the death of the insured, plaintiff is entitled to re- 
cover $999.93 with interest from November 18, 1903, for which 
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amount judgment is ordered in favor of plaintiff, without costs. 
All concur, except Smith, P. J., and Houghton, J., dissenting. 


Note by the Editor of the Insurance Law Journal. 


The court rests its decision that no notice is required in case of a 
premium note simply on the authority of the Conway and Banholzer cases. 
But the issue in the former was whether the agent was authorized to 
accept the note given for a renewal premium for the purpose of extend- 
ing the time of payment. The court found he had no such authority, and 
that, subject to the statutory requirement as to notice, the insurance 
ceased upon the original default. Such notice having been given, no 
notice was required in case of the note, according to the court, because 
the statute did not apply to that case. This decision was held as con- 
trolling in the Banholzer case, although in a dissenting opinion it was 
recognized that since the note was invalid the decision did not necessarily 
apply to a valid note, and it was asserted that, as to the latter, the statute 
required notice as well as in case of cash premiums, A later decision in 
New York also tends to uphold the view that notice is required in case of 
premium notes: Strauss vs. Ins. Co., 170 N. Y. 349, in which it is held 
that the statutory notice applies to a note given in part payment of pre- 
miums. To the same effect is N. Y. Life Ins. Co. vs. English, 95 Tex 
402; Washington Life Ins. Co. vs. Berwald (Tex. Civ. App.) 72 S. 
W. Rep. 436. 

It may be argued that the object of the law was to protect the insured 
against the danger of default through lapse of memory as to date of 
payment, and that the acceptance of a note is a mere extension of the 
time of such payment, in which the acceptance of the notice is implied or 
waived by the act of the insured, and that the statute does not require a 
duplication of the notice to cover such extension. The insured has the 
entire period covered by the note in which to pay the premium which he 
acknowledges to be past due. 

The right to extend insurance would seem to logically follow from 
the statutory provision which became a part of the contract. The right 
of the owner to surrender the policy was not terminated by the death of 
the insured. Death did not deprive him of the benefit of the reserve to 
the credit of the policy nor of the right to elect as to its application. The 
practical effect of the statute, however, is to give the owner a power of 
selection as here against the company during the period covered by the 
option. 


UNITED STATES CIRCUIT COURT OF APPEALS. 
THIRD Circuit. 
LEWIS 
US. 
NEW YORK LIFE INS. CO.* 


ACTION BY HOLDER OF LIFE POLICY FOR BREACH OF CON- 
TRACT—PLEADING. 

Where plaintiff, who was the holder of a life insurance policy issued by 
defendant, by the terms of which he was entitled to borrow from de- 





* Decision rendered, Oct. 3, 1910. 181 Fed. Rep. 433. 
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fendant a certain sum on the security of the policy, such sum having 
relation to the amount of premiums paid, alleged in his statement of 
claim that defendant had refused to make him a loan for the full 
amount to which he was entitled, and prayed judgment for damages, 
and further alleged facts showing that defendant was desirous that 
he should keep the policy in force, such allegations were in affirmance 
of the contract, and did not entitle him to recover back the premiums 
paid as on a repudiation of it for the alleged breach. 


[For other cases, see Insurance, Dec. Dig. § 249.] 


RESCISSION OF LIFE INSURANCE CONTRACT — BREACH OF 
AGREEMENT TO “MARE LOAN—SUBSIDIARY COVENANT 

A provision in a life insurance policy giving the insured the right to bor- 
row money from the insurer on the security of the policy in progress- 
ive sums as the policy aged is not an indivisible part of the contract. 
but creates a subsidiary or collateral contract, a breach of which can 
be compensated in damages; and such a breach by the insurer is not 
a repudiation of the contract for insurance, which entitles the insured 
to rescind and recover the premiums paid. 


[For other cases, see Insurance, Dec. Dig. § 248.] 


RESCISSION OF LIFE INSURANCE CONTRACT—RIGHT OF |] 
SURED—STEPS TAKEN TO AVOID. 

Plaintiff held a life insurance policy issued by defendant, which gave him 
the right to a loan from defendant on signing an application therefor 
pledging the policy as security. Plaintiff had borrowed a portion of 
the amount to which he was entitled; but, desiring the remainder, he 
wrote defendant in New York, demanding the same. The letter would 
not reach defendant until the next day, but on the morning of the sec- 
ond day, no answer having been received, plaintiff commenced an 
action to rescind the contract on the ground of the alleged breach of 
the agreement by defendant. J/e/d that, conceding that the refusal 
by, defendant to make the increased loan would afford ground for re- 
scission, it could not be charged with default because of its failure 
to answer within the time allowed. 


[For other cases, see Insurance, Dec. Dig. § 248.] 


In Error to the Circuit Court of the United States for the 
Eastern District of Pennsylvania. 

Action by Daniel C. Lewis against the New York Life Insur- 
ance Company. Judgment for defendant, and plaintiff brings er- 
ror. Affirmed. 


For opinion below, see 173 Fed. 1009. 


Before Lanning, C. J., and Bradford and Archbald, D. JJ. 


RrEyNo ps D. Brown, for Plaintiff in Error. 
Artuur G. Dickson, for Defendant in’Error. 


ARCHBALD, D. J. 
The plaintiff was insured in the defendant company for $30,800 
on the ordinary life twenty-year standard accumulation plan, by 
a policy bearing date July 12, 1904, and containing a provision 
for a cash loan, the right to which, as he claims, he was not per- 
mitted to enjoy. And the company, according to this, having 
broken their contract, this action was brought to recover the 
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damages. The clause of the policy which was relied on is as fol- 
lows :— 

“The insured may obtain cash loans on the sole security of this 
policy, on written request, at any time after it has been in force 
two full years, if premiums are duly paid to the anniversary of 
the insurance next succeeding the date after the loan may be 
obtained. The insured shall pledge this policy and its accumula- 
tions as collateral security for such loans, in accordance with the 
terms contained in the company’s then existing form of policy 
loan agreement. The amount of loan available at any time is 
stated in the table on the second page, and includes loans then 
unpaid. Interest will be at the rate of five (5) per cent per an- 
num, payable in advance to the next anniversary, and annually in 
advance on that date and thereafter.” 

by the table which is there referred to, the insured, after four 
years, was entitled to borrow $1,940; and in part availing him- 
self of this, on March 18, 1908, the plaintiff had secured $1,300, 
which was all that he required at the time, but was $640 less than 
he was privileged to borrow. <A year later, however, the last of 
May, 1909, not being satisfied with the policy because of the de- 
ferred dividend arrangement, he made up his mind to change; 
but, there being no provision in the policy for a cash surrender 
value, he decided to realize on it, by borrowing up to the limit 
and then letting the policy lapse, and he accordingly applied to the 
company through the agency at Philadelphia for a further loan 
upon it. The representatives of the company, to whom he ap- 
plied, being made aware of his purpose, endeavored to dissuade 
him, and suggested without success that he take a new form of 
policy, with regard to which there were some negotiations. The 
policy, on account of the existing loan, being in the possession 
of the company in New York, the additional amount to. which he 
was entitled was not known to him, and in the course of his in- 
terviews with the Philadelphia agents he was advised that, on 
July 12, 1909, after the payment of his next premium, amounting 
to $960, he would be entitled to a loan of $2,556, or $1,256 more 
than he then had; it being stated to him that until then the 
policy had no further loanable value. Having obtained a copy of 
the policy, however, he discovered that this was not so, and that 
he had been entitled all along to $1,940, or $640 more than he 
had received, and he thereupon made a demand by letter, July 7, 
for this further accommodation. But on July 9, two days later, 
having obtained no reply, and there being but three days until 
the next premium was due, he began this action. At the trial the 
plaintiff, upon this showing, was allowed a verdict of $640, the 
difference between the loan which he had and $1,940, the amount 
which he had a right to. Not content with this, however, he 
claimed the full amount of the premiums paid, on the basis that 
there was a breach of the policy, which justified a rescission and 
authorized a recovery of everything that had been paid under 
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it. And, this being denied him, the case is brought here for con- 
sideration. 

The plaintiff in his statement of claim declares for damages 
for a breach of the agreement to loan him the amount he was 
entitled to, which affirms the contract, and not for the premiums 
paid, which repudiates it; the one cause of action being dis- 
tinctly different from the other. American Life Ins. Co. vs. 
Schultz, 82 Pa. 46. This appears by the ad damnum clause, 
where in conclusion it is declared :— 

“Wherefore the plaintiff claims damages from the defendant 
in the sum of $6,000, at which sum the plaintiff estimates the dam- 
ages which he has suffered by reason of the willful failure and 
refusal on the part of the defendant company to comply with the 
terms of the policy aforesaid.” 

It is true that, leading up to this, after setting out the facts 
substantially as they are given above, it is averred that, receiving 
no further reply from the company to his written request for a 
loan on July 7, he notified them on July 9, through his counsel, 
that he treated their refusal to make the loan as a breach of the 
entire contract, and that he was not willing in consequence to 
continue paying the premiums, which, so far as it goes, may seem 
to be a repudiation of the policy. But it is also further averred 
that, as he believes, it was the sole purpose of the company, in 
declining the loan and prolonging negotiations, to induce him to 
renew the policy, by paying the premium to come due July 12, 
which negatives any intent on the part of the company to abro- 
gate the policy, or no longer be bound by it, and, on the contrary, 
expressly affirms their desire to keep on with it, in confirmation 
of which it is stated that the plaintiff was assured by the repre- 
sentatives of the company, at Philadelphia, that, upon payment 
of the next annual premium, he would be entitled to a loan of 
$2,556, or $1,256 more than he then had; the only difference be- 
tween the parties thus being that he claimed the right to $640 
more at once, before the next premium was due, and that the 
company did not immediately fall in with this. And the damages 
claimed, on the strength of these averments, being those sustained 
by the refusal of the company to make the additional loan, what- 
ever might otherwise have been made out of the facts stated, the 
action cannot be regarded as proceeding for anything outside of 
that. These damages consisted in the difference between the 
loan which the plaintiff had obtained, and the loan which, by the 
terms of the policy, he was entitled to, which the company, in 
disregard of their agreement, refused to allow him, amounting to 
$640, the judgment which he recovered. And, having thus got 
all that he declared for, there was no error in holding him down 
to it. 

But not to decide the case on a question of pleading, and as- 
suming that the liability of the company for the premiums paid, 
based on a rescission of the policy, was open for determination, 
the plaintiff shows no cause of action beyond that which was al- 





Life. | Lewis vs. New York Life Ins. Co. 1661 


lowed him. The right to rescind and recover the premiums paid 
was not justified by the refusal of the company to loan the addi- 
tional amount named in the policy. The right to rescind is an 
extreme right, and it is not every breach of contract that war- 
rants its exercise. It exists, however, where the contract is en- 
tire, and either in time or manner of performance is broken by 
either party from the outstart. Norrington vs. Wright, 115 U. S. 
188, 6 Sup. Ct. 12, 29 L. Ed. 366; Bowes vs. Shand, L. R. 2 App. 
Cases, 455; Pope vs. Porter, 102 N. Y. 366, 7 N. E. 304. But 
where the contract, if divisible, or even if indivisible, is made up 
of several distinct and similar acts, to be separately and succes- 
sively performed, the right to rescind, according to some of the 
authorities, depends on whether the conduct of the party in de- 
fault is such as evinces an intent to abandon the contract, or no 
ionger be bound by its terms. Mersey vs. Naylor, L. R. 9 App. 
Cases, 244; Blackburn vs. Reilly, 47 N. J. Law, 290, 1 Atl. 27, 54 
Am. Rep. 159; Harding vs. York Knitting Mills (C. C.) 142 
Fed. 228. But never does the failure to perform afford ground 
for rescission, unless it be such as to defeat the object of the con- 
tract, and not simply go to a subsidiary part of it, which can be 
fully compensated in damages. 9 Cyc. 635, 650; 24 Am. & Eng. 
Encyc. Law (2d Ed.), 644. As is said in Weintz vs. Hafner, 78 
Ill 27 :— 

“For partial dereliction and noncompliance in matters not 
necessarily of first importance to the accomplishment of the ob- 
ject of the contract, the party injured must still seek his remedy 
upon the stipulations of the contract itself:” 

Or, as is put in City of Elgin vs. Joslyn, 136 Ill. 525, 26 N. E. 
1090 :— 

“A slight or partial neglect to observe some of the terms or 
conditions of a contract will not justify a rescission or abandon- 
ment.”’ 

It is only where the breach goes to that which is vital that this 
course is open. But, if that be so, the plaintiff had no right io 
throw up the policy and sue for the premiums simply because 
the company failed to honor, offhand, the additional loan required 
of them. ‘The refusal, under the circumstances, cannot be said 
to have evinced an intent not to be bound by or live up to the 
terms of the contract, if that is the criterion. Indeed, it is a 
question whether, rightly considered, there was a refusal at all; 
the plaintiff not having given time for it. And much less can it 
be said that, the company having broken one part of the con- 
tract, there was no assurance that they would regard the rest of 
it, which magnifies the breach out of all proportion to its real sig- 
nificance. The fact is that the agreement for a loan was merely 
subsidiary to the main purpose of the policy, which was to in- 
sure the plaintiff for the benefit of the party designated; the 
right to a progressive loan as the policy aged, being an accom- 
modation altogether secondary and subordinate, valuable, no 
doubt, but not vital. 





1662 Insurance Law Journal Vol. 39. | Dee., 1910, 


It certainly was no more important than the right, under cer- 
tain conditions, to a paid-up policy; and yet it has been held, in 
nunierous cases, that the breach of this provision does not entitle 
the insured to recover the premiums paid as upon a rescission. 
Watts vs. Phoenix Mut. Life Ins. Co., 16 Blatchf. 228, Fed. Cas. 
No. 17,294; Phoenix Mut. Life Ins. Co. vs. Baker, 85 Ill. 410; 
Rumbold vs. Penn Mut. Life Ins. Co., 7 Mo. App. 71; Union 
Central Life Ins. Co. vs. McHugh, 7 Neb. 66; Insurance Co. vs 
Matthews, 8 Lea (Tenn.) 499. And the same ruling was made 
with regard to the refusal to permit a change of the beneficiary. 
Harris vs. Scrivener (Tex. Civ. App.) 78 S. W. 705. And the 
failure to return a part of the premiums, as agreed in the policy. 
Insurance Co. vs. Heidel, 8 Lea (Tenn.) 488. It is true that, in 
each of these cases, the action was for damages for a breach of 
the contract, and not in terms for the premiums. But it was held 
in each, which is the significant thing, that the premiums were 
not a measure of the damages. 

The case of N. Y. Life Ins. Co. vs. Pope, 68 S. W. 851, 24 Ky. 
Law Rep. 485, is also in point the suit there fae for a rescis- 
sion and a recovery of the premiums, on the ground that there 
had been a refusal of a loan by the company, in violation of the 
policy; but it was held that the plaintiff was only entitled to 
damages. It is true that, in Key vs. Ins. Co., 107 lowa, 446, 78 
N. W. 68, the policyholder, on the refusal of a loan, was allowed 
to rescind and recover the premiums. But, as an inducement to 
take out the policy, there had been an express agreement in that 
case to make a loan on certain personal property, with the policy 
as collateral; and this being the inducement which moved the 
plaintiff to insure, the refusal went directly to the consideration. 
The case is thus to be distinguished from the ordinary one, where, 
as here, the agreement for a loan is merely an incident; the op- 
portunity afforded by it not being the moving cause for taking 
out the policy. And, except as so distinguished, the case does not 
meet with our approval. 

It is urged, however, that this court, in Supreme Council vs. 
Black, 123 Fed. 650, 59 C. C. A. 414, sustained the right to re- 
scind and recover back the premiums where there has been a 
breach of the insurance contract. But the attempt there was to 
cut down the policy, by an amendment of the by-laws, from 
$5,000 to $2,000; the company deciding that this was the highest 
amount for which thereafter a policy should issue. This, as was 
said of a similar attempt in Becker vs. Berlin Ben. Soc., 144 Pa. 

232, 22 Atl. 699, 27 Am. St. Rep. 624, was a repudiation, pure and 
simple, there being an entire abrogation of the existing policy, 
and the substitution of another and very different one; the 
amount of insurance being reduced over one-half from that on 
which the insured had been paying premiums. Going as this did 
to the root of the contract. the insured was not obliged to submit, 
but had the right, as it was held, to rescind and sue for what he 





Lite. | Lewis vs. New York Life Ins. Co. 1663 


had paid on it. It is not at all like the present case, where, if 
there was any breach, it was merely of a minor feature. 

But, assuming that the plaintiff, for the refusal of a loan, was 
entitled to rescind, he did not, in our judgment, put matters in 
shape to do so. The written request for the loan, which was 
required by the policy, was not made until July 7, and was not 
received by the company, at the home office in New York, where 
the policy was in pledge for the existing loan of $1,300, until the 
day following; and before a reply, in the reasonable course of 
events, could be made to it, the plaintiff, the next morning, july 
9, appeared at the branch office in Philadelphia, where he had 
tiled his request, and peremptorily demanded his money. And, 
upon being advised that no reply had as yet been received, he 
went off and at once brought suit, charging the company with 
having broken the agreement. But, according to the terms of 
the policy, i in order to lay grounds for a loan, the plaintiff had not 
only to make a written request, as he did, but he had also to sign 
a loan agreement, pledging the policy, and obligating himself, as 
therein provided. He may have been dependent on the company 
ior the forin of this agreement ; but, without waiting or asking for 
that, two days after his request was made, the present suit was 
instituted. The right to a loan was not like money in the bank 
to be demanded over the counter. Not only were there certain 
formalities to be observed, as just stated, but, the question of a 
loan having to be referred to the officers of the company in New 
York, the representatives in the Philadelphia office having ap- 
parently no authority over it, a reasonable time had necessarily 
to elapse, after the request was sent in, before a response could 
be expected, and until it had passed, which certainly was not the 
case when suit was brought, it cannot be said that the company 
was in default, or that the agreement had been broken. 

It is true that the plaintiff began moving for a loan the latter 
part of May, and had been told, as we have seen, by the repre- 
sentatives of the company at Philadelphia, that he was not en- 
titled to any more than he had secured until after the payment of 
the next premium. But the facts show that he did not rest on 
this. Nor is it to be treated the same as if, after due application, 
there had been an express denial by the company, Having pro- 
cured a copy of the policy on June 29 and consulted with his 
counsel, it was plainly to be seen that he was entitled to $640 
above what he had borrowed, and he accordingly made demand 
for it. But he still waited eight days, until July 7, after he had 
returned from his vacation; and if he had the right to put the 
matter off in this way, for his own convenience, he cannot blame 
the company for the predicament in which he found himself by 
reason of the time for his next premium having meantime 
run against him. And neither had he a right to hold the com- 
pany as for a breach, two days after he made his demand, be 
cause of there being only three days left to the life of his policy. 

It is urged, as bearing on-the right to rescind and recover the 
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premiums, that there was no offer by the plaintiff, either before 
suit or afterwards, to repay the $1,300 which he had borrowed; 
also, that there was no offer to adjust or make allowance for the 
protection which he had enjoyed during the period for which the 
policy had been carried. This was exacted in Lovell vs. Ins. Co., 
111 U. S. 264, 4 Sup. Ct. 390, 28 L. Ed. 423. But the necessity 
for it was denied by this court in Supreme Council vs. Black, 123 
Fed. 650, 59 C. C. A. 414. And, not being essential to the case, 
we do not undertake to dispose of it. Without regard to any- 
thing that is so suggested, it is clear, for the reasons already given, 
that the plaintiff got all that he was entitled to in the $640 which 
he recovered. 
The judgment is affirmed. 


COURT OF APPEALS OF NEW YORK. 


GRAVES 


vs. 


KNIGHTS OF MACCABEES OF THE 
WORLD.* 


FRATERNAL INSURANCE—MEMBERSHIP. 


A fraternal benefit insurance order may adopt a by-law applicable to cer- 
tificates thereafter to be issued which prohibits members from becom- 
ing engaged even indirectly in the business of manufacturing or sell- 
ing liquor. 

[For other cases, see Insurance, Cent. Dig. $$ 1834, 1835; Dec. Dig. § 694.] 


FRATERNAL BENEFIT INSURANCE—CONTRACTS —CON- 
STRUCTION. 

The rule that when permissible a construction of a fraternal benefit cer- 
tificate shall be employed which will avoid a forfeiture thereof, and 
that penalties for ambiguous words should be visited on him who has 
selected them, does not apply where the words used in the contract of 
insurance are used in their fair and ordinary meaning, and there is 
no uncertainty concerning their meaning between intelligent men. 


[lor other cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. 726.] 


MUTUAL BENEFIT CERTIFICATES — CONSTRUCTION —“EN- 
GAGED’”—“OCCUPATION.” 

A by-law of a fraternal benefit order which bars from admission to the 
order persons “engaged” in blasting, coal mining, manufacturing ex- 
plosives, etc., or who are engaged in any other occupation deemed ex- 
trahazardous, or who are engaged either as principal, agent, or serv- 
ant in the sale of liquor as a beverage, and which provides that any 
member who shall engage in any of the prohibited occupations shall 
thereby render his certificate void, is violated by a member who 
with his son opened a saloon as copartners, the license therefor being 





* Decision rendered, Oct. 28, 1910. 92 N..E. Rep. 792. 
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issued in their joint names, and the member being pecuniarily in- 
terested therein, though he ‘performed no labor in or about the sa- 
loon and took no active part in the business, the word “engaged” 
being the equivalent of the words “carry on,’ and the word ‘ ‘occupa- 
tion” meaning “business.” 


rm, other cases, see Insurance, Cent. Dig. §§ 1893, 1894; Dec. Dig. § 
48.] 


[For other definitions, see Words and a vol. 3, pp. 2392-2394; vol. 
8, pp. 7649-7651; vol. 6, pp. 4907, 4908.]} 


MUTUAL BENEFIT CERTIFICATES—FORFEITURE—EFFECT. 


Where a member of a fraternal order engaged in the saloon business, 
and thereby forfeited his certificate, and then retired from the busi- 
ness and obtained a new certificate solely to designate a new bene- 
ficiary the rights acquired under the new certificate were not greater 
than those existing under the original certificate; there being noth- 
ing to show that the new certificate operated to waive a forfeiture of 
the original certificate. 


[For other cases, see Insurance, Cent. Dig. § 1919; Dec. Dig. § 757.] 


Appeal from Superior Court, Appellate Division, Third De- 
partment. 

Action by Electra R. Craves against the Knights of the Mac- 
cabees of the World. From a judgment of the Appellate Division 
(128 App. Div. 660, 112 N. Y. Supp. 948) affirming a judgment 
for plaintiff, defendant appeals. Reversed, and new trial granted. 


GeorcE P. Katine, for Appellant. 
FRANK C, SARGENT, for Respondent. 


Hiscock, J. 

This action was brought to recover on two certificates of ‘in- 
surance issued by the appellant on the life of one Graves and 
payable to the respondent, his wife. The sole defense is that all 
rights under these certificates had become forfeited because after 
their issue Graves became engaged in the sale of liquors in viola- 
tion of appellant’s by-laws. On the facts established in support 
ot that defense hereafter recited, the trial court refused to hold 
as matter of law that there had been a violation, but allowed the 
jury to say whether there had been, and the latter having an- 
swered this question in the negative, the Appellate Division by a 
divided court have approved the course taken by the trial court 
and affirmed the judgment against the appellant. 

We shall assume for the moment, reserving for subsequent con- 
sideration a single minor question, that the certificates on which 
suit is brought are subject to a regulation adopted by the appel- 
lant in 1895 and subsequently from time to time amplified, and 
which provided as follows: “Sec. 142. No person shall be ad- 
mitted as a beneficial member of this order who is engaged in any 
of the following occupations: “Blasting, coal mining, submarine 
operations, manufacturing highly inflammable or explosive ma- 
terials, nor who is an aeronaut or lineman in the employ of elec- 
tric companies, either in the construction or repairing of lines 
over which the electric current passes, or who is engaged in any 
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other occupation deemed extrahazardous by the Supreme Medi- 
cal Examiner, and no persons shall be eligible for membership in 
the order who is engaged either as principal, agent or servant in 
the manufacture or sale of spirituous, malt or vinous liquors as a 
beverage, and should any beneficial member of the order engage 
in any of the above named prohibited occupations after his ad- 
mission, his benelit certificate shall become null and void from 
and after the date of his so engaging in such prohibited occupa- 
tion, and he shall stand suspended from all rights to participate 
in the benefit funds of the order, * * ™* and the record keeper. 
when any such suspension takes place, shall not receive further 
assessments from such suspended member.” 

The acts proved by the appellant as constituting a violation and 
working a forfeiture of the certificates were the following: 
Graves, the insured, formed a partnership with his son for the 
purpose of carrying on a saloon business. He personally ap- 
plied for and took out a license in the firm name, and the saloon 
was owned and operated for several months by said copartner- 
ship; there being nothing to indicate that the ordinary rules of 
ownership and legal control of the copartnership property and 
business, and of sharing in profits and losses, did not prevail. It 
was testified to, however, that, while Graves lived in the same 
house in which the saloon was conducted, he did not, as a matter 
of fact, take any part in the actual management of the business 
or in the sale of liquors. Under these circumstances, the courts 
below have permitted a recovery on the theory that the language 
of appellant's by-laws only prohibited an active or perhaps physi- 
cal participation in, or relation to, the sale of liquors, and did not 
include a passive proprietary interest in the business. 

No case has been cited which is controlling of the question now 
presented, and its decision, therefore, must be governed by the 
ordinary rules of construction. Applying these, we are of the 
opinion that, although the issue may seem somewhat close, the 
construction of the by-law thus far permitted is too narrow, and 
that it should have been held as a matter of law that the acts of 
the insured were a violation of its terms and worked a forfeiture 
of the certificates. 

It is beyond controversy that the appellant had a perfect right 
in a proper manner to adopt a by-law applicable to certificates 
thereafter issued which, as broadly as might be thought wise, 
would prohibit beneficial members from becoming engaged even 
indirectly in the business of manufacturing or selling liquors. In 
determining what it did do, we of course are mindful of the car- 
dinal rules that when permissible a construction should be em- 
ployed which will avoid forfeitures, and that the penalties for 
aimbiguous words should be visited on him who has selected them. 
isut necessarily before these rules can be of assistance to a party 
in such a case as this it must appear that the application to words 
of that fair and ordinary meaning which must be presumed to 
have been in the minds of the parties fails to make the intent clear 
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and does in fact leave some uncertainty concerning whose solu- 
tion intelligent men might reasonably differ and argue. We do 
not think that such uncertainty fairly arises from the clauses 
now before us for interpretation. The appellant evidently deter- 
mined that there were risks incident to the liquor business which 
it did not care to incur under its certificates. It may have re- 
garded them as moral or physical. While the latter especially 
would seem to be the greater in the case of one actually handling 
and passing out liquors, no one can say that they were absent in 
the case of one who was the owner and in legal control and 
possession of them and who had the opportunity, although he did 
not customarily choose to exercise it, to come in contact with 
them. Therefore, in the first place, as it seems to us there is no 
authority for assuming that the actual intent of the appellant 
must have been to direct its prohibition simply against those who 
happened for the time being to be in active physical contact with 
the manufacture or sale of liquors, and, in the second place, the 
language used does not seem to us to express such intent. With- 
out stopping to analyze too much at length the various definitions 
adopted by the lexicographers, the word “engaged” used by the 
by-law may be regarded as the equivalent of the words “carry 
on,” and the word “occupation” as meaning “business,” so that 
we shall have a prohibition against carrying on the business of 
manufacturing or selling liquors. And when we have the clause 
thus formulated, it seems to us that any layman reasonably versed 
in the use and meaning of our language would undoubtedly con- 
clude that a man was so carrying on such business when it ap- 
peared that he was one of two partners who owned and operated 
it under licenses taken out by him personally, that presumably 
he furnished his share of the capital and was entitled to his share 
of the property and profits and to an equal voice in the control 
and conduct of the business, and that such conclusion would not 
be stayed simply because the assumed individual dwelling at the 
place of business elected for a longer or shorter period, and for 
one reason or another not to take that active part in the ordinary 
routine of business which both opportunity and legal right placed 
within his power. 

We cannot help believing that, if we should limit the meaning 
of the by-law by magnifying the conclusiveness of the test of 
physical or active participation as desired by respondent, we 
should lay the foundation for many and perplexing refinements 
which eventually would lead far beyond what was or reasonably 
should have been anticipated when the by-law was framed. 

To our mind the intent to give the by-law a broader meaning 
than the one thus urged, and to cover different phases of interest 
or participation including the present one, is emphasized by specifi- 
cally making the prohibition apply to any one who is “engaged 
either as principal, agent or servant.” A “servant” or “agent” 
would not be apt to have any proprietary interest, and, therefore. 
his connection would be established by the physical performance 
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of various acts in the conduct of the business. Conversely, the 
word “principal” with its associations naturally suggests one 
whose relation is that of proprietor, and who, as commonly in 
the case of a principal, might elect to intrust the active conduct 
of the business to the agents and servants already referred to. 

The argument of ex sociis noscitur is somewhat relied on to 
sustain the view thus far adopted by the courts. Our attention 
is called to the fact that, in the prior clause of the by-law which 
contains the provision with reference to the manufacture and 
sale of liquor, the words “engage” and “occupation” are used with 
reference to certain pursuits just as in the case of the manu- 
facture of or traffic in liquor, and, inasmuch as the only objec- 
tion to these other pursuits could be the risk of personal injury 
to one physically carrying them on, said words “engage” and “‘oc- 
cupation” must mean a physical and active participation; that if 
said words have this meaning in one clause of the section they 
must have the same meaning in another clause, and, therefore, in 
connection with the manufacture and sale of liquors must mean 
active participation. We do not think that there is much force 
in this argument in this case. It is doubtless true that the in- 
creased risks incident to blasting, mining, and the manufacture 
and sale of explosives would be applicable only to those who 
were physically engaged in conducting such operations, and when 
we take into account the classification of these occupations as 
extrahazardous and examine the words used in this prohibition, 
they might in most instances be fairly limited to the interpreta- 
tion suggested by the respondent. For instance, we can hardly 
conceive of the prohibition against engaging in the occupation of 
blasting as being reasonably applicable to any one else than him 
who was actually engaged in carrying on the occupation, and we 
observe that the ambiguity which might be attached to the words 
“coal mining,” originally used in this prohibition was removed in 
a subsequent law by substituting the words ‘“‘coal miner,” which 
were evidently intended to mean an actual worker in the mines. 
And even in this clause, in construing the prohibition against en- 
gaging in the occupation of “manufacturing highly inflammable 
or explosive material,” we should find it difficult to say that the 
language did not include a partner in a firm carrying on such a 
business and who by reason of his interest might be led into the 
physical risks of the business even if temporarily he should sus- 
pend his active participation in the management of the business. 
And in this connection it is to be noted that while the risks of 
which avoidance was sought in the case of these extrahazard- 
ous” occupations were purely physical risks, the objections which 
the appellant might feel to having a beneficial member engaged 
in the liquor business might fill a wider range and not be limited 
to physical contact with the business. 

As was stated at the outset, no controlling authority has been 
cited or found which is decisive of the meaning of this by-law as 
applied to such facts as the present ones. The case of Tucker vs. 
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Knights of Maccabees, 128 App. Div. 918, 113 N. Y. Supp. 1149, 
affirmed. 198 N. Y. 577, 92 N. E.—, however, proceeds quite 
a distance in the direction of determining as claimed by appel- 
lant that this by-law is not of the limited meaning urged by re- 
spondent. In that case it was held as matter of law that, if it was 
simply established that the decedent entered into a partnership 
engaged in the management of a hotel containing a bar at which 
liquors were sold and a liquor tax certificate was issued to the 
decedent and from time to time renewed for the benefit of the 
copartnership, the decedent was engaged in the sale of liquors 
within the prohibition of a by-law similar to the present one, al- 
though expressly appearing that he never purchased supplies for 
the bar or sold any liquor thereat, and a request to go to the jury 
on the question of engagement was denied. 

Evidence was given tending to establish that, before the last 
certificate here involved was issued by the appellant, the bene- 
ficial member retired from the saloon business and turned his 
interest over to his son, and it is therefore claimed that for this 
reason said certificate was not subject to the provisions of the 
by-law. In this case, however, we think that it is apparent that 
the last certificate mentioned was simply issued in the place of a 
prior certificate for the purpose of designating a new beneficiary, 
and that on the evidence as now presented there is nothing to 
indicate that any greater rights were secured under the new 
certificate than existed under the one taken up, or that the issue of 
the later certificate operated as a waiver of any forfeiture which 
arose while the earlier certificate was outstanding. In fact, no 
such claim as that of waiver was made on the trial. 

In accordance with these views, we think that the judgment 
must be reversed, and a new trial granted; costs to abide event. 

Cullen, C. J., and Vann, Werner, Willard Bartlett, and Chase, 
JJ., concur. 

Judgment reversed, etc. 


— -—-— oeq— —_ — 


COURT OF APPEALS OF GEORGIA. 


WILLIAMS 
US. 


EMPIRE MUT. ANNUITY & 
LIFE INS. CO.* 


EVIDENCE—PAYMENT OF FIRST PREMIUM—WAIVER—CON- 
DITION SUBSEQUENT—WAIVER OF FORFEITURE. 


If a policy of life insurance, which on its face acknowledges the receipt of 
the first premium, is (without fraud, accident, or mistake) delivered 


* Decision rendered, Sept. 28, 1910. 68 S. E. Rep. 1082. Syllabus by the Court 
VoL. XX XIX.—108. 
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to the insured by the company or its authorized agent, and the first 
premium is not in fact paid in cash, it will be conclusively presumed 
that the company intended to waive the payment of the first premium 
in cash and to extend credit to the insured. But the acknowledgment 
of the receipt of the premium, as contained in the face of the policy, 
may be explained by showing that, contemporaneously with the deliv- 
ery of the policy, the insured executed his promissory note payable 
to the company, for the premium, and that, by the terms of the policy, 
failure to pay the premium note at maturity would forfeit the policy. 
In such a case the insurance would become effective upon the delivery 
of the policy, subject to forfeiture for breach of the condition sub- 
sequent, namely, the nonpayment of the note; but, like other for- 
feitures for failure to comply with condition subsequent, the company 
may waive the forfeiture arising from failure to pay the note. 

[For other cases, see Insurance, Cent. Dig. §§ 231-245, 253-262, 891, 895- 
902, 941; Dec. Dig. §§ 137, 141, 349, 372; Evidence, Cent. Dig. §§ 1818, 
1821; Dec. Dig. § 405.1] 


FORFEITURE FOR NONPAYMENT OF PREMIUM—WAIVER. 


Where in such a case, the company takes a note for the premium, and it 
is provided in the policy that if the note is not paid at maturity 
the policy shall be void, but the note represents the premium for an 
entire year, the company, by insisting upon the payment of the note 
in full after its maturity, will be held to have waived its right to for- 
feit the insurance during the year, especially where the note is an 
interest-bearing obligation. The law, following equity, will not allow 
the company either to collect or to assert its right to collect a ful! 
year’s premium out of the insured, and yet declare the policy void 
at an earlier date. 


[For other cases, see Insurance, Cent. Dig. § 1069; Dec. Dig. § 392 ] 


PAROL EVIDENCE—VARYING SEALED INSTRUMENT—FOR- 
FEITURE FOR NONPAYMENT OF PREMIUMS. 


Where, however, a company allows a policy acknowledging receipt of the 
first premium to be delivered to the insured by its agent, under an 
arrangement whereby the company extends the credit for the insur- 
ance premium to the agent, and the agent, to protect himself, takes 
from the insured a promissory note, under seal, payable to the agent 
personally, the company will not be allowed to declare the policy for- 
teited for the nonpayment of the note given by the insured to the 
agent, under a clause in the policy which provides that if a note be 
taken for the premium, and the note be not paid at maturity, the 
policy shall be void, although~the agent transferred the note of the 
insured to the company in payment or as security for the company’s 
account against the agent for the amount of the premium. 

(a) Where a sealed instrument is payable to a designated person, it is not 
permissible to show by aliunde testimony that in the transaction the 
payee was acting as agent for a third person, so as to make the liabil- 
ity of the payor a liability to that third person, instead of a liability 
to the person designated as payee. i 


[For other cases, see Insurance, Cent. Dig. § 897; Dec. Dig. § 349; Evi- 
dence, Cent. Dig. §§ 1906-1911; Dec. Dig. § 418.] 


ACTION ON POLICY—ADMISSIBILITY OF EVIDENCE— 
WAIVER OF FORFEITURE—INSTRUCTIONS. 

It is error to give an instruction which is wholly irrelevant to the issues 
between the parties and unsupported by the evidence. Proof that a 
notice was sent to the insured calling upon him to pay a premium, or 
notifying him when the next premium is due, may be admitted, to 
show a waiver of forfeiture on the part of the insurance company, 
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even though it does not appear that the insured actually received such 
notice. 


[For other cases, see Insurance, Cent. Dig. § 1687; Dec. Dig. §§ 664, 669.] 
FORFEITURE FOR NONPAYMENT OF PREMIUM NOTE. 


In case a note is accepted in payment of the premium upon a policy of 
insurance, and in the policy it is stipulated that failure to pay such 
note at maturity will void the contract, the retention of the note and 
an attempt to collect it in full after its maturity is a waiver of the 
right of forfeiture. An insurance company which takes a note for a 
premium may, upon default in the payment of the note, forfeit the 
policy of insurance, if the contract so stipulates; but it cannot forfeit 
the policy and collect the entire note. 


[For other cases, see Insurance, Cent. Dig. § 1069; Dec. Dig. § 392.] 


FORFEITURE FOR NONPAYMENT OF PREMIUM NOTE—AC- 
CEPTANCE OF AGENT’S LIABILITY INSTEAD OF PREMIUM 
—RIGHT TO GIVE CREDIT FOR PREMIUMS. 


lf the agent of the insurance company, who is not authorized to accept 
anything but cash in payment of a premium, takes a note for the first 
premium, and thereby becomes personally liable to the company for 
the cash, and the company holds him individually responsible for the 
amount of the premium, the nonpayment of the note does not forfeit 
the policy. An insurance company has the right to accept the assump- 
tion of personal liability on the part of its agents in lieu of the pay- 
ment of a premium in behalf of another, to the same extent that it 
must look to its authorized agent to deliver or pay over to the com- 
pany premiums actually paid to him in cash. An insurance company, 
in the absence of any provision to the contrary in its charter, may ex- 
tend credit in the payment of insurance premiums, and such credit 
may be extended to an agent, who has assumed the payment of a pre- 
mium in behalf of the insured. 


[For other cases, see Insurance, Cent. Dig. §§ 396-398, 891, 895-902; Dec. 
Dig. §§ 186, 349.] 


Error from City Court of Atlanta; H. M. Reid, Judge. 

Action by George W. Williams, guardian, against the Empire 
Mutual Annuity & Life Insurance Company. Judgment for de- 
fendant, and plaintiff brings error. Reversed. 


Hines & JorDAn, for Plaintiff in Error. 

Maynarp & Hooper and Perry S. Pearson, for Defendant in 
Error. 

RUSSELL, J. 

1. William Harrison Williams secured a policy of insurance 
with the Empire Life Insurance Company, dated August 5, 1905, 
and was given a receipt for the first annual premium on the 
policy, which stipulated that the regular premium up to the 5th 
day of August, 1906, was paid. The receipt contained a stipu- 
lation that, to be valid, it must be signed by the president or secre- 
tary and countersigned by an authorized agent of the company. 
It was countersigned on August 9, 1905, by Langford, Jones & 
Co., agents. The date upon which the secretary signed the re- 
ceipt does not appear. On August 3, 1905, William H. Williams 
executed and delivered a note for $39.70, payable to the order 
of Langford, Jones & Co. This note was not paid at its ma- 
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turity on December 1, 1906. Thereafter it was sent to the Bank 
of Soperton for collection, and was in the hands of this bank at 
the time that Williams, the insured, met his death, in the latter 
part of July, 1906. George W. Williams, as guardian for Roy 
Willams, the beneficiary of the policy, who was a brother of the 
insured, and who is non compos mentis, brought suit upon the 
contract of insurance. The insurance company defended upon 
the ground that the first annual premium was never paid by the 
insured, or by any one for him, that a note was given for the 
first annual premium, which was never paid, and that by the 
terms of the policy the failure to pay the note at maturity 
operated to forfeit the policy; and that, on account of the for. 
ieiture, the policy was not in force at the time of the death of 
William Harrison Williams, the insured. The company ad- 
mitted a prima facie case in behalf of the plaintiff, and took upon 
itself the burden of establishing its freedom from liability. The 
jury found in favor of the defendant, and the plaintiff excepts 
to the judgment refusing a new trial. 

The first question which arises in the case is the determination 
of the relation which the receipt bears to the policy. Is it inde- 
pendent of or a part of the contract of insurance? The view 
of the other members of the court on this question is stated in 
the first headnote; personally, the writer goes further. Noth- 
ing is better settled than that receipts generally are subject to ex- 
planation or denial as evidence of payment, and that parol evi- 
dence is competent for this purpose. If the receipt in this case 
cannot be considered a part of the contract, then the instruction 
of the judge, of which complaint is made, was correct, because 
no one is estopped by a receipt, for it is such a writing as is sub- 
ject to be varied or explained by the party executing it. But in- 
asmuch as the payment of the first premium is an essential pre- 
requisite to the creation of a contract of insurance, and the de- 
fendant admits in its answer that the contract was entered into 
and executed as alleged by the plaintiff, it seems to me that the 
receipt becomes a part of the contract. As such, it is not subject 
to be varied by parol, and consequently I think that the judge 
erred in charging the jury that they were to determine whether 
or not the first premium was in fact paid. Of course, the ante- 
cedent evidence upon that subject was inadmissible; but that 
point is not made in the first exception, and will be dealt with 
later. I think that, where a policy of life insurance acknowledges 
receipt of the premium, proof that it has not been paid will not 
be permitted. We all agree that, upon the ground of public 
policy, the insurer should not be permitted, after the mouth of 
the insured has been forever sealed by death, and perhaps the 
only means of proving to the contrary has thus been destroyed, 
to assert that he entered into a contract with the deceased with- 
out any consideration. Such a rule would remove every guar- 
anty that the beneficiaries of a policy would be paid, and put a 
premium upon frauds. 
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We do not mean to hold that the insurance company may not 
show that the policy was not in fact delivered, or that the in- 
sured came into possession of the contract wrongfully and 
fraudulently; but where it is admitted that a contract of insur- 
ance was, in the regular course of its business, delivered to the 
insured, it is to be conclusively presumed that the evidence of the 
insurance company’s obligation was executed and delivered upon 
a consideration which the company at least deemed sufficient. 
An admission that the contract was made is incompatible with 
the assertion that the first premium, upon the payment of which 
the existence of the contract depends, was not paid in some way. 
The exact point does not seem to have been decided in this state, 
but in Illinois, New Jersey, Missouri and North Carolina the 
question now before us has, we think, been correctly ruled. See 
[llinois Central Ins. Co. vs. Wolf, 37 Ill. 354, 87 Am. Dec. 251; 
Teutonia Life Ins. Co. vs. Mueller, 77 Ill. 22; Germania Fire 
Ins. Co. vs. Muller, 110 Ill. App. 190-193; Teutonia Life Ins. 
Co. vs. Anderson, 77 Ill. 384; Massachusetts Benefit Life Ass’n 
vs. Sibley, 158 Ill. 411, 42 N. E. 137; Basch vs. Humboldt Mu- 
tual Co., 35 N. J. Law, 429-431 ; Dobyns vs. Bay State Benefit 
Ass‘n, 144 Mo. 95, 45 S. W. 1107; Kendrick vs. Mutual Benefit 
Life Ins. Co., 124 N. C. 315, 32 S. E. 728, 70 Am. St. Rep. 592; 
Grier vs. Mutual Life Ins. Co., 132 N. C. 542, 44S. E. 28. Fur- 
thermore, the evidence is uncontradicted in this case that the 
note was taken in payment of the premium, not by the insur- 
ance company, but by Langford, Jones & Co., if the considera- 
tion of the note was the amount required to pay the premium. 
The note was dated August 3d. The date of the receipt was 
August 9th. The note was not payable to the insurance com- 
pany, or even to Langford, Jones & Co., as agents. It is ad- 
mitted that Langford, Jones & Co. are indebted to the company 
for moneys representing premiums on policies of insurance writ- 
ten by them, and the fact that a note was taken by Langford, 
Tones & Co., and by them indorsed, is evidence that it was in the 
first instance payable to them individually, and the testimony 
shows that it not infrequently happened that premiums were 
charged to them. If the note was taken by the insurance com- 
pany upon Langford, Jones & Co.’s indorsement merely as par- 
tial payment to the company of amounts collected by that firm 
upon premiums, including that of Williams, then there would be 
no legal significance, so far as a waiver of the forfeiture is con- 
cerned in an effort of the company to collect the note through 
the Bank of Soperton. The effort of the insurance company to 
collect the note would not be evidence of any waiver of the for- 
feiture, but merely evidence of the insurance company’s desire 
to collect the note, which they had purchased, or held as col- 
lateral from the original payees. This, however, would estab- 
lish the fact that Williams paid the premium, or at least that: 
Langford, Jones & Co. paid it for him. On the other hand, if 
the note was intended to be made payable to the insurance com- 
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pany, then the effort to collect it after its maturity was a waiver 
of the right to forfeit the policy for the nonpayment of the note, 
as it was stipulated in the policy that the insurance company had 
a right to do, for reasons which we will point out further on in 
this opinion. 

2. It is complained that the judge erred in charging the jury 
upon the right given the insured by the policy to reinstate him- 
self upon certain conditions therein named, for the reason that 
it was irrelevant to any issue raised by the pleadings, and there- 
fore any instructions upon the subject of reinstatement were 
necessarily misleading and confusing to the jury. We think this 
point is well taken. The issues between the parties were three: 
(1) Was the note given by the insured to the company in pay- 
ment for the first premium? (2) Did the agent agree to as- 
sume and pay this premium? (3) Even if the note was pay- 
able to the company, was there a waiver of the forfeiture of 
the policy? These were the only issues, and it was therefore 
immaterial whether there was any provision for reinstatement or 
not. The plaintiff did not insist that he had taken the proper 
steps to be reinstated. Counsel for the defendant insists that 
the provision with regard to the reinstatement of the policy is 
immaterial, in view of the fact that by the terms of the policy 
the company is continually notifying its policyholders to rein- 
state, and this, taken in connection with the sending out of the 
notice of the second year’s premium, is explanatory of the policy 
of the company and that the sending of the notice as to the sec- 
ond premium is simply for the purpose of continuing invitation 
and directing the attention of the insured to the reinstatement 
provision. In regard to this it is only necessary to say that there 
is nothing in the notice sent out which would sustain this view of 
the case. The notice simply requested the payment of the sec- 
ond premium ; and, from the facts that no reference was made to 
any failure on the part of the insured to pay the first premium, 
it is necessarily corroborative of the plaintiff’s contention that the 
first premium had been paid by Langford, Jones & Co., acting for 
the insured. The instruction to the jury to determine and con- 
sider whether the insured received the notice with reference to 
the second premiums is likewise irrelevant to any issue presented 
in the pleadings, because the forfeiture of the policy, if waived 
by the sending of the notice at all, was completely waived by the 
action of the insurance company, and not dependent upon any 
affirmative action on the part of the insured. No act on the part 
of the insured could create a waiver of the company’s right to 
forfeit the policy. This waiver was necessarily dependent upon 
some act on the part of the insurer. 

It is insisted that the court erred in permitting W. W. Reed, a 
witness for the defendant, to testify, over the objection of the 
counsel for plaintiff: “The agents took a note from the insured. 
* * * It was forwarded by the agents to the company. The 
company took that [the note] simply as an extension of time 
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that the agents granted that party for an extension of time for the 
settlement of that claim.” The objection to the testimony was 
that the witness was incompetent to testify to transactions with 
the insured, who was dead, the plaintiff being insane, and that it 
could not prove a contract with the insured, who was dead, which 
would render the policy sued on void; said witness being the 
secretary of the company at the time of said transaction, and 
now its president. Under secton 5269 of the Civil Code of 1895, 
the witness Reed was not incompetent, either by reason of the 
fact that the maker of,the note was dead, or that the plaintiff in 
the case was insane. ‘The witness did not purport to testify to 
any transaction or communication either with the deceased or 
with the party who was insane. Even if he had testified to a 
transaction or communication with the deceased, the evidence 
would have been admissible, under the rulings in Cody vs. First 
National Bank, 103 Ga. 789, 30 S. E. 281, and Holston vs. South- 
ern Railway Co., 116 Ga. 656, 43 S. E. 29, in which it was held 
that the agent of a corporation is competent to testify as to trans- 
actions with a deceased party, even though the personal repre- 
sentative of the decedent is the adverse party to the corporation 

We think the court erred in overruling the objection to the 
testimony of the witness S. E. Jones, for the reason that he had 
a personal interest in the result of the suit. Civ. Code 1895, § 
5269, par 4. If the jury found in favor of the plaintiff, Jones 
would necessarily be liable to the insurance company for the 
amount of the note, either as money collected from the deceased 
and not paid over to the company, or as indorser upon the note, 
which he took without authority of the company, instead of col- 
lecting the premium. If the jury found in favor of the defend- 
ant, Jones would not be liable, according to the undisputed testi- 
mony, for a greater amount than the proportionate part of the 
premium from August 3d to December Ist, even if he was liable 
for anything. And the testimony of Jones, to which the objec- 
tion was offered, concerned his transaction with the deceased, 
of whom the plaintiff was the transferee or assignee, and as to 
whom, therefore, the plaintiff stood in the same relation as if he 
had been his legal representative. 

Conceding that the jury had a right to find that there had been 
no payment of the first premium, either by the deceased or by 
any one in his behalf, the insurance company had the right, under 
the terms of the policy, to forfeit the contract upon the failure 
of Williams to pay his note at maturity, and waived its right by 
sending the note to the bank, and leaving it there, and attempting 
to collect. it, as the evidence shows, some months after the for- 
feiture could have been insisted upon. The company clearly 
waived its right to insist upon the forfeiture, by attempting to 
collect the:note, instead of returning or attempting to return it 
to the maker, because as we held in Arnold vs. Empire Ins. Co., 
3 Ga. App. 685, 60 S. E. 470, an insurer cannot in any case in- 
sist upon a forfeiture and at the same time retain a note taken 
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in payment of an unpaid premium, upon the nonpayment of 
which the forfeiture depends. This would be getting something 
for nothing. A waiver, when once made, cannot be recalled, 
because the law does not look with favor upon forfeiture of in- 
surance policies, and will seize upon any circumstances which 
indicate an election to waive a forfeiture. 

But not only does the attempt to collect the note after the in- 
surer might have insisted upon a forfeiture of the policy indicate 
a waiver of its right on the part of the insurer, but the sending 
of the notice as to the second premium nmst be taken as proof 
of the fact that the delinquent policyholder was acknowledged by 
the company to be entitled to all the benefits conferred by his 
contract. In the present case, although the note for the first 
premium had been past due since December 1, 1905, the com- 
pany still recognized that Williams was insured by it, and that 
the past-due note had been taken in lieu of the cash, because on 
July 19, 1906, only fifteen days before the second premium would 
be due, the company mailed him the following premium notice : 

“Take Notice.—Your annual premium on policy No. 7194 will 
be due August 5, 1906, as follows: Premium, $39.70, on or be- 
fore which date payment must be made to the home office of the 
company. If the premium is paid quarterly, the amount will be 
$——.,, or if semi-annually $——. 

“[Signed] William W. Reed, Secretary. 

“Note.—Premiums are payable to the company at its office in 
Atlanta, and no payment of the same shall be valid if paid to an 
agent or any other person whatsoever, unless such person is 
possessed of and turns over to the payee a receipt, signed by the 
president, and countersigned by himself, as evidence of payment 
to him. According to the policy contract, members. must pay 
their premiums on or before the day on which they fall due, and 
in the event of their failure to do so their policy of insurance 
shall be deemed forfeited and of no effect, except where other- 
wise expressly stipulated in the policy.” 

Now, if the company elected to forfeit the policy, as it had the 
right to do when the note was not paid on December Ist (for the 
forfeiture occurred immediately upon the failure of the insured 
to pay the note, according to the terms of the policy—-Washburn 
vs. Union Central Life Ins. Co., 143 Ala. 485, 38 South. 1011), 
then it could not consistently notify the deceased on July 19, 1906, 
over seven months after the note became due, that his annual 
premium would be due on August 5th following, and especially 
call the insured’s attention to the fact that his policy would be 
deemed forfeited if that premium was not paid on or before 
August 5th. There was no claim, so far as appears from the 
evidence, that this notice was sent by mistake, and there is no 
other evidence which indicates that, if the payment of the pre- 
mium had been tendered, it would not have been accepted. It is 
apparent to us, therefore, that no construction can be placed upon 
this evidence other than that the company had elected to waive 
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its right to forfeit the policy after the nonpayment of the note, 
and the case is controlled by the ruling of this court in Farmers’ 
Mutual Ass’n vs. Elliott, 4 Ga. App. 342, 61 S. E. 498, in which 
we held: “Even if, under the by-laws of a benevolent fraternal 
association or assessment insurance society, no affirmative action 
is uecessary in order to enforce the forfeiture of a policy of 
insurance for nonpayment of dues or assessments, as the case 
may be, the subsequent demand for the payment of such dues or 
assessments is a waiver of the forfeiture, and an acknowledgment 
that the delinquent policyholder is still entitled to the benefits 
conierred by his contract with the association.” In that case 
the insurer was a fraternal association, and not a regular insur- 
ance cormpany; but this would not affect the rule, and, even if 
there was no other error in the judgment refusing a new trial, 
we should feel constrained to reverse the judgment because the 
verdict of the jury was contrary to the evidence in this respect. 
‘The evidence in regard to the sending of the notice is undisputed. 
It was sent three days before the insured was killed. It may not 
have been received by him; but certainly an insurer is estopped 
from asserting that he was attempting to collect a premium, due 
at a future date, upon a contract which he had a right to declare 
void, kad declared to be void, and which was, therefore, utterly 
worthless. No one who has entered into a contract should be 
permitted to blow both hot and cold, and least of all should this 
privilege be allowed to life insurers, because in most instances the 
contingency upon which the liability of the insurance company 
depends leaves the beneficiaries of the deceased illy prepared to 
eniorce their rights. 

In any view of the evidence in this case, the nonpayment of 
the first premium, if not waived, was not satisfactorily estab- 
lished. And inasmuch as the defendant had the burden of es- 
tablishing the fact of the nonpayment of the premium, in order 
to rebut the plaintiff’s prima facie right of recovery, the evidence 
was not sufficient to authorize the verdict rendered in its favor. 
If the agents of the company, without authority, took the in- 
sured's note, instead of collecting the amount of the premium in 
money, and the amount thus represented was chargeable to the 
agents and was charged to them by the company with the agents’ 
consent, then the insured’s premium was paid, and there was no 
default. If, on the other hand, the note was accepted by the 
company, after its indorsement by the agents, as an extension of 
the time within which the payment of the premium might be 
inacie, as contended by the defendant, the right to forfeit the 
policy was waived, so that in either event the defendant failed to 
show any reason why the policy should be adjudged to have been 
forfeited. Consequently the judge erred in refusing to grant a 
new trial. 

Further, the note in this case was under seal, and the doctrine 
is well established that in sealed instruments it cannot be shown 
that the parties were acting merely as agents, when the agency 
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is not disclosed. The note was payable to Langford, Jones & 
Co., and not to the company. 
Judgment reversed. 


Note by the Editor of the Insurance Law Journal. 


The courts seem not to be entirely agreed upon the effect of giving 
notes for the premium in cases like the present. Unless stipulated to the 
contrary premiums may be paid otherwise than in cash: Ky. Ins. Co. vs. 
Jenks, 5 Ind. 96. So a note may be accepted as the equivalent of a cash 
payment, and when so accepted unconditionally the policy is not subject 
to forfeiture in case of default; the relation of the parties is that of 
ordinary debtor and creditor. Symonds vs. Ins. Co., 23 Minn. 491. The 
acceptance of a note with a forfeiture provision is sometimes treated by 
the courts as simply an extension of credit, and if payment is not made 
on the note when due the policy terminates. That the insured is liable on 
his note if accepted in payment of the premiums seems to be generally ad- 
mitted, even though a forfeiture provision is attached. Mut. Ins. Co. vs. 
French, 30 Ohio St. 30, and it is said in Kempshall vs. Vetter, 79 Ill. App. 
368, that the insured cannot take advantage of his own wrong. But in 
Markey vs. Turner, 81 Mich. 62, the court held as in the present case that 
the company is shut up to the alternative of treating the note as a payment 
and dealing with the maker as an ordinary debtor, or of declaring a for- 
feiture and relieving him from liability. The difficulty with this latter 
view is that the company, in the event of forfeitures, must sacrifice the 
cost of carrying the insurance during the period covered by the note which 
it has already earned. By default on his note the insured secures tempo- 
rary insurance free of cost. 
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SUPREME COURT OF NEW JERSEY. 


MAYOR, ETC., OF CITY OF 
NEWARK &t AL. 


US. 


BOARD OF EQUALIZATION OF 
TAXES OF NEW JERSEY et a.* 


CONTRACT—STATUTORY PROVISIONS. 


The act approved April 15, 1907 (P. L. p. 132), was not intended to effect 
and could not constitutionally effect any change in the relative rights 
of insurers and insured under existing policies of insurance; but was 
intended to effect an apportionment and segregation of the fund in 
which deferred dividend policy holders as a class were entitled to 
participate under the terms of their policies. 


[For other cases, see Insurance, Cent. Dig. § 47; Dec. Dig. § 38.] 


Certiorari by the Mayor and Common Council of the City of 
Newark and others against the Board of Equalization of Taxes 
of New Jersey and others to review a judgment of the State 
Board of Equalization. Judgment reversed and set aside. 


Argued June term, 1910, before Reed, Trenchard, and Min- 
turn, JJ. 


HERBERT Boccs and SAMUEL Ka.iscu, for Prosecutors. 

RicHarp V. LiNDABURY and Epwarp P. DurFietp, for De- 
fendant. 

MINTURN, J. 

Prior to the passage of the act entitled “An act to require an 
annual apportionment and accounting of surplus of life insurance 
companies,” approved April 15, 1907, domestic life insurance 
companies issuing what is termed in insurance nomenclature “de- 
ferred dividend policies” were under no legal or contractual obli- 
gation to ascertain and apportion the share of earnings of the 
company which such class of policyholders would be entitled to 
receive at any particular period during the contractual period 
specified in the policy, except in cases where specific allegations 
of fraud were presented in a bill in equity seeking an accounting. 
Everson vs. Equitable Life Ins. Soc. (C. C.) 68 Fed. 258; Uhl- 
man vs. New York Life Ins. Co., 109 N. Y. 421, 17 N. E. 363, 4 
Am. St. Rep. 482; Eastman vs. New York Life Ins. Co., 62 
N. H. 1. The precise character in which such companies held 
these surplus accumulations was left in some doubt by judicial 
determination. ‘Thus, in the cases referred to, it was held that 
no trust relationship existed between the contracting parties, and 
the same result was reached in Massachusetts (Pierce vs. Equi- 





* Decision rendered, Oct. 18, 1910. 77 Atl. Rep. 795. Syllabus by the Court. 
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table Life Assur. Soc., 145 Mass. 56, 12 N. E. 858, 1 Am. St. 
Rep. 433), while in Wisconsin the opposite view prevailed (ElI- 
linger vs. Equitable Life Assur. Soc., 132 Wis. 259, 111 N. W. 
567, 11 L. R. A. [N. S.] 1089). Such latter view seems also 
to have been the view entertained by the learned and distin- 
guished founder of the defendant company (“Life Insurance and 
Other Subjects” by Hon. John F. Dryden). 

In 1907, as a result of a public policy which was evolved quite 
generally throughout the states as the sequence of a widespread 
agitation for the regulation of the business of life insurance, it 
was sought to fix and determine the liability of the companies to 
the policyholders at stated periods under this form of insurance, 
and to compel apportionment of dividends to the policyholders as 
a class, to whom upon the majority of the policies this revenue. 
according to the terms of the contract, might be conceded to be- 
long. The act of 1907 was the product of that period of agita- 
tion, and as such it must be construed in the light of the history 
of that period as well as the peculiar environment that caused 
its enactment; for, as has been said by the Supreme Court of 
the United States: “Courts in construing statutes may with pro- 
priety recur to the history of the times when it was passed; and 
this is frequently necessary in order to ascertain the reason as 
well as the meaning of particular provisions in it.” U. S. vs. 
Union Pacific R. Co., 91 U. S. 72, 23 L. Ed. 224. Its provisions 
are succinctly contained in one paragraph, as follows :— 

“An act to require an annual apportionment and accounting of 
surplus of life insurance companies. 

‘Be it enacted by the Senate and General Assembly of the state 
of New Jersey :-— 

“1. Every domestic life insurance company doing business in 
this state, conducted on the mutual plan, or in which policyholders 
are by the terms of their policies entitled to share in the 
profits or surplus, shall, on all policies of life insurance hereto- 
fore or hereafter issued, under the conditions of which the distri- 
bution of surplus is deferred to a Axed or specified time and con- 
tingent upon the policy being in force and the insured living at 
that time, annually ascertain the amount of surplus to which all 
such policies as a separate class are entitled, and shall annually 
apportion to such policies as a class the amount of the surplus 
so ascertained, and carry the amount of such apportioned sur- 
plus, plus the actual interest earnings and accretions of such 
fund, as a distinct and separate liability to such class of policies 
on and for which the same was accumulated, and no company or 
any of its officers shall be permitted to use any part of such ap- 
portioned surplus fund for any purpose whatsoever other than 
for the express purpose for which the same was accumulated. 

“2. All acts and parts of acts inconsistent with the provisions 
of this act are hereby repealed. 

“Approved April 15, 1907. (P. L. 1907, ¢. 71, p. 132.)” 

The defendant company in compliance with the provisions of 
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this act on February 10, 1908, passed a resolution which pro- 
vided that out of the total undivided profits or surplus of the 
company derived from deferred dividend policies $8,016,716.52 
should be apportioned between the stockholders and the deferred 
dividend policyholders, 10 per cent to the stockholders and 90 
per cent, or $7,215,044.87, to the policyholders as a class, and on 
Tebruary 9, 1909, the company in similar manner provided that 
out of the total undivided surplus and profits derived during the 
vear 1908 from the same class of policies there should be ap- 
portioned the sum of $9,431,533.44 between the stockholders and 
the deferred dividend policyholders upon the same basis of ap- 
portionment as in the preceding year, which apportionment gave 
to the same class of policyholders the sum of $8,488,380.10. On 
May 20, 1909, the company presented to the board of assessment 
and revision of taxes of the city and taxing district of Newark 
its verified statement as required by the tax act of 1906 (P. L. 
1906, p. 418). That act in providing a method of assessment and 
taxation of life insurance companies directed: (1) That they 
should be assessed and taxed for the full amount of their prop- 
erty inclusive of real estate located in the state. (2) That they 
should be entitled to a deduction therefrom of their debts and 
liabilities as they existed on the 3lst day of December next. (3) 
That, in stating their liabilities on policies, the basis of such state- 
ment should be the value of such policies on the 3lst day of De- 
cember next, and not the gross amount of insurance represented 
by them. (4) That the value should be ascertained by a com- 
putation by the State Commissioner of Banking and Insurance, 
and by such standard of valuation as he may adopt at the time 
such computation shall be made. 

The defendant company annually made its statements as re- 
quired by the provisions of this act, but made no distinct claim 
for exemption for any part of the surplus fund represented by 
the deferred dividend policies as a class until after the passage 
of the act of 1907. The statement of the company contained, in 
addition to the claim herein referred to, a claim for exemption 
for debts and liabilities and reserves on policies according to the 
estimate of value of the Commissioner of Banking and Insurance 
of $132,138,211, and this exemption was allowed and is not con- 
tested here. But the city board of assessment rejected the claim 
for exemption on deferred dividend policies of $14,623,279.37, 
holding that this item did not constitute a debt or liability, as 
claimed by the company, within the meaning of the provisions of 
the tax act, and, upon appeal, the county board of' taxation sus- 
tained that contention. But the State Board of Equalization of 
Taxes reversed this ruling, sustained the claim of the company, 
and allowed the deduction as a debt and liability of the company 
to the policyholders as a class, which therefore was constituted a 
proper item of exemption within the meaning of the tax act, and 
from that determination the question thus controverted is pre- 
sented to this court upon writ of certiorari prosecuted by the city. 
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If the fund in controversy is exempt from taxation, it is con- 
ceded that it became so only as a distinct debt or liability under 
the express terms of the act of 1907. That act, as has been dem- 
onstrated, is a remedial statute, intended to subserve a public 
policy, distinctly enunciated in its language. Its purpose is the 
ascertainment by the insurance companies themselves annually 
of the amount of the surplus to which all such policies as a sepa- 
rate class are entitled, and “the apportionment of such surplus 
plus the actual interest earnings and accretions of such fund as 
a distinct and separate liability to such class of policies,” which 
surplus when so ascertained and apportioned “no company or 
any of its officers shall be permitted to use * * * for any 
purpose whatsoever, other than the express purpose for which 
the same was accumulated.” The legislative intent is here clearly 
manifested to segregate an existing fund, accumulated under 
contract, inter partes, from the general assets of the companies, 
and to establish it by such segregation and identification as a 
distinct ascertained liability under the contract out of which such 
liability arises, to the class of policyholders to which it belonged 
under the terms of their contracts. It was intended to enable the 
Commissioner of Banking and Insurance to ascertain with cer- 
tainty, born of the recorded admission of the companies, a dis- 
tinct factor and important element in the computation of policy 
value for the purpose of exemption. 

The act superadded no increased value to this class of policy, 
nor did it inject into the contract any liability whatever not con- 
templated by the parties in its inception. If a distinct debt or 
liability was thus created, it was the evolution of a debt or lia- 
bility in esse from a condition of indistinctness and uncertainty 
to a plane of distinctness and certainty, because, manifestly, the 
learning is elementary that precludes legislative interference with 
vested contractual rights, and no claim for exemption under this 
legislation can be rationally defended which rests for its security 
upon an unconstitutional exercise of legislative power. The 
change sought to be effected by this legislation is of a regulative 
and administrative character, and depends for its existence not 
upon the act of the Legislature, which simply imposes a rule of 
regulation and administration, but upon the act, discretion, and 
judgment of the directors of the companies, who, possessing the 
fund, eo nomine indicate the extent of its existence and its 
quantum with the earmarks of certainty and distinctness and, 
thus segregating it, are commanded by the act to protect it in- 
violate from any other use. In estimating the value of policies 
of this class for purposes of exemption, we must assume that 
the Comissioner of Banking and Insurance, under the provisions 
of the act of 1906, considered this surplus as an asset eventually 
distributable among the policyholders of the class entitled to par- 
ticipate in its distribution, and therefore ex necessitate it became 
an existing favor in his computation of policy value. If the act 
of 1907 effectuates any change in this respect, it could only be 





Life. ] Mayor, etc., vs. Board of Equalization, ete. 1683 


to render more definite and certain an existing factor entering 
into the value of a class of policies, which theretofore for lack 
of administrative supervision was indefinite and indistinct at 
least in legislative contemplation. Manifestly, therefore, to ad- 
mit the claim of the defendant is in effect to concede its right to 
a double exemption upon the same liability, since we must as- 
sume that a public officer charged with the duty of estimating 
values for the purpose of exemption considered in his estimate 
all the known factors which give value to the subject-matter of 
the estimate. 

We find it unnecessary for the purpose of this determination to 
consider the character of a fund thus apportioned and segregated 
by legislative direction as between the company and the policy- 
holders of the class entitled to share in it. It must suffice to de- 
termine in this controversy the status of this fund as between the 
company and the state for the purpose of taxation; and in that 
respect we consider it precisely the same fund that existed prior 
to the passage of the act of 1907, without diminution or enlarge- 
ment, in quantum, and without deviation or change in the legai 
rights and liabilities of the parties inter sese under the contractual 
obligation creating it. It neither effected nor does it purport to 
effect any change in the act of 1906. The Commissioner of Bank- 
ing and Insurance is still under the duty to compute for exemp- 
tion purposes the value of the policies of the class in question in 
the language of the act “by such standard of valuation as may 
be adopted and used by him at the time such computation shal! 
be made according to law.” Into this computation must neces- 
sarily enter, with the other elements of value in the policy, the 
quantum of this fund for participation among the policyholders 
of this class; and the estimate of value thus made completes in 
its entirety the exemption contemplated by law. 

The judgment of the State Board of Taxation will therefore 
be reversed and set aside. 


Note by the Editor of the Insurance Law Journal. 


This decision regarding the status of surplus when apportioned ac- 
quires special importance in view of recent legislation in some of the 
states requiring such apportionment and the changed practice of the com- 
panies in this matter. A mere right to dividends does not establish any 
trust relation between the policyholder and the company so that the 
former is entitled to any specific sum or at any definite time. The 
amount and payment of such dividends are discretionary with the direct- 
ors in the absence of bad faith, and the surplus from which they are 
payable may, if deemed necessary, be used to meet the requirements of the 
company. It is only in case of the abuse of such discretion that the com- 
pany may be called to account. Unapportioned and unappropriated sur- 
plus is a fund subject to the contingencies of the business. But to the 
extent to which the application of such funds are restricted in the con- 
tract such restrictions must be observed. People vs. Ass’n, 150 N. Y. 94; 
Bogardus vs. Ins. Co., 101 N. Y. 328; Fuller vs. Knapp, 24 Fed. Rep. 100; 
Fuller vs. Ins. Co., 70 Conn. 647; Rudson vs. Ins. Co., 28 N. Y. Eq., 167. 

No dividend exists until its actual declaration. Until so declared all 
profits are the property of the corporation. A mere obligation to declare 
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a dividend is not a dividend. Williston vs. R. R. Co., 13 Allen ( Mass.) 
ecu vs. Van Alstyne, 31 Mich. 76; Michaels vs. Pack, 11 Paige 
( ) 

But, after its declaration, a dividend becomes a debt due to those en- 
titled to receive it. S. W. R. R. Co. vs. Martin, 57° Ark. 355; Stoddard 
vs. Foundry Co., 34 Ct. 542. Such dividends are payable only from the 
net profits of the business which, in the case of ordinary corporations, are 
the gross receipts less the expenses necessary to secure them (and in- 
cluded in the latter are such funds as may be necessary to meet obligations 
incurred). Connelly vs. Davidson, 15 Minn. 519. The declaration of such 
dividends are in the absence of provisions to the contrary, discretionary) 
with the directors, and unless such discretion is abused courts will not 
interfere. Hunter vs. Roberts, 83 Mich. 63; McNab vs. Mfg. Co., 133 N. 
Y. 687. Where such declaration is required by statute, the amount is still 
generally discretionary. Marks vs. Ass’n, 22 N. Y. Supp. 589. 

But after the segregation of such funds the obligation of the corpo- 
ration is more than that of a mere debtor to its creditor. The corporation 
becomes the trustee of the fund the equitable title to which is in those 
entitled to receive it. But when not segregated those entitled to it have 
no preference, but must share with other creditors. Le Roy vs. Ins. Co 
Ch. (N. Y. 657. Debts are taxable not to the debtor but only to the 
creditor. State Tax Case, 15 Wall (U. S.) 300; Liverpool, &c., Ins. Co. 

s. Assessors, 51 La. Ann. 1028. 

In the light of these legal principles it is of interest to examine this 
decision. The act itself in effect requires the segregation annually of a 
fund carried in the general surplus of the company, but to which certain 
policyholders are entitled, together with its interest earnings and accre 
tions, and its treatment as a separate liability no part of which shall be 
used for any other purpose than that for which it was accumulated. It 
seems plain that this separate fund, together with its accumulations, must 
then be regarded as a specific liability which is the actual property of the 
policyholders, and which is held by the company simply as a trustee. It 
would seem to logically follow that this trust fund must bear its own 
burden of expenses and of taxes, and that these should be met from its 
interest earnings and accretions. If these are to be borne by the com- 
pany itself, the segregated fund would be in excess of the actual profits 
unless in its apportionment a proper allowance had been made for such 
expenses. It would therefore logically seem to follow from the decision 
that the interest and accretions referred to in the statute must be such 
accumulation as remains after such expenses are met. 

According to the court, however, the essential character of the fund 
as a liability is not changed by the statute. Its legal status and amount is 
simply more definitely fixed. The company is assumed to segregate the 
same sums which, with their accumulations, would have been equitably 
apportioned in the end. It would appear to follow, therefore, that in 
either case taxes and expenses would be properly borne by the fund itself 
and should enter into any estimation of the accretion. The fund is not 
exempt from taxation because a definite liability no longer, as before, the 
property of the company. The distinction between this liability and that 
on the reserve which is exempt from taxation is that the latter is not 
such a segregated fund, but merely that portion of the general property 
of the company which for the purpose of taxation, is assumed to repre- 
sent money which must be kept intact under the statute requiring its main- 
tenance and, therefore, by virtue of the statute itself, must be free from 
tax. It would seem to follow that in the annual segregation of such fund 
the proper course of the directors in determining the amount would be 
to first deduct the expenses and taxes that should be borne by the fund. 
Unlike the reserve, it does not represent a liability’ whose amount was 
definitely fixed at the start by the contract itself and which is simply an 
obligation charged against the general funds of the company. According 
to the court the segregated fund is essentially surplus as before; its 
amount prior to each apportionment is discretionary with the directors. 





Life. | Lee vs. Prudential Life Ins. Co. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


BERKSHIRE. 


US. 
PRUDENTIAL LIFE INS. CO* 


LIFE POLICIES—EVIDENCE—ADMISSIBILITY. 


In an action on a life policy involving an issue as to insured’s health when 
the policy was issued, it was error to exclude insurer’s written request 
to plaintiff to consent to a post mortem examination on condition that, 
if it should appear that decedent was in good physical condition, or 
it should not be definitely determined that he was not, the defense 
would be abandoned, since the evidence in connection with plaintiff’s 
refusal of the request warranted an inference against plaintiff as to 
insured’s condition when the policy issued, unless her refusal was 
due to reasons disconnected with the issue. 


[For other cases, see Insurance, Cent. Dig. § 1681; Dec. Dig. § 654.] 
LIFE POLICY—INSTRUCTIONS. 


In an action on a life policy involving an issue as to insured’s health when 
the policy issued, an instruction which permitted consideration of 
plaintiff's refusal to permit a post mortem examination requested on 
condition that, if it should appear that insured was in good physical 
condition, or if it should not be definitely determined that he was not, 
the defense would be abandoned, only in case the jury found that such 
refusal was due to a desire to prevent the truth being known, was 
error since the refusal itself, if not satisfactorily explained, was 
evidence tending to show such desire. 

[For other cases, see Insurance, Dec. Dig. § 669.] 


Exception from Superior Court, Berkshire County; John C. 
Crosby, Judge. 

Action by Helene M. Lee against the Prudential Life Insurance 
Company. Verdict for plaintiff, and defendant brings exceptions. 
Exceptions sustained. 


Patrick J. ASHE and CLARENCE P. NILEs, for Plaintiff. 
Epwarp D. DuFrriELp and Mark E. Coucu, for Defendant. 


SHELDON, J. 

1. The defendant has earnestly argued that a verdict ought to 
have been ordered in its favor. But the evidence upon which this 
contention is made differs in no material respect from that which 
was before us in this case in 1909. Lee vs. Prudential Life Ins. 
Co., 203 Mass. 299, 89 N. EF. 529. The weight of the evidence as 
reported does tend strongly now, as it did then, to support the 
claim of the defendant that George H. Lee, the person insured, 
was not in good health when the policy was issued and the pre- 
mium paid. But the power to set aside a verdict upon the ground 


* Decision rendered, Oct. 18, 1910. 92 N. E. Rep. 709. 
VoL. XXXIX.—109. 
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that it was against the weight of the evidence is vested in the judge 
who presided at the trial and cannot be exercised by us. We can 
consider only whether there was any evidence in support of the 
verdict. Hayes vs. Moulton, 194 Mass. 157, 163, 164, 80 N. E. 
215; Saures vs. Stevens Mfg. Co., 196 Mass. 543, 82 N. E. 694; 
Laprade vs. Fitchburg & Leominster St. Ry., 205 Mass. 77, 79, 
90 N. E. 982. That question is settled against the defendant by 
our former decision in 203 Mass. 299, 89 N. E. 529. 

2. The modification made by the judge in the defendant's 
eighteenth request was not objectionable, and there was no error 
in the refusal to give its nineteenth request. 

3. But the defendant was aggrieved by the rulings made with 
reference to its request that a post mortem examination should 
be made of the remains of the insured. The plaintiff on cross- 
examination had testified that this request had been made to her. 
and that after consultation with her counsel she had refused it, 
adding that she “would have refused it anyway.” On redirect 
examination she testified that she ‘knew the conditions that were 
attached to the disinterment or some of them.” There seems to 
have been no contention and there has been no suggestion that any 
other conditions were attached to the proposed disinterment than 
those which were stated in the defendant’s written request. 
Those conditions (if they may be so called) were merely a 
promise to abandon the defense and to pay the plaintiff’s claim 
without delay if upon the examination “it should appear that the 
deceased was in good physical condition, or if it should not be 
definitely determined that he was not * * * in good physical 
condition, and was not in a consumptive state,” with a request 
that the defendant’s attorney might be present with physician: 
representing the company, and a suggestion that two physicians 
for the claimant (the plaintiff) and two for the company might 
be present. 

Under these circumstances, the defendant’s written request 
should have been admitted in evidence. It was a request to the 
plaintiff to consent to an examination which might afford what 
could be found to be the best evidence upon the main issue in 
controversy. It was accompanied by the defendant’s promise to 
risk its defense entirely upon the evidence thus to be obtained, 
without any suggestion that the plaintiff should be bound thereby. 
She chose to decline the offer without intimating any other rea- 
son therefor than her knowledge of the conditions attached to the 
proposed disinterment. It was the right of the defendant to show 
the jury what those conditions were, and to have it determined 
whether any and what weight should be given to them, and 
whether the plaintiff's refusal did not result solely or chiefly from 
a desire on her part to keep from the jury what might be, not 
only the best, but decisive, evidence upon the issue before them. 

The instructions given upon this question were insufficient. 
The jury, to use the language of the defendant’s request, “were 
entitled to draw an adverse inference as to the condition of health 
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of the insured on the date of the delivery of the policy from the 
refusal of the plaintiff to permit a post mortem examination of 
the body.” Stack vs. New York, New Haven & Hartford R. R., 
177 Mass. 155, 158, 58 N. E. 686, 52 L. R. A. 328, 83 Am. St. 
Rep. 269. But the instruction given did not allow them to con- 
sider her refusal unless they found also that her refusal was due 
only to a desire to prevent the truth from being known. The re- 
fusal itself, if not satisfactorily explained, was evidence tend- 
ing to show such a desire on her part. There was here an abso- 
lute refusal to allow any examination, not merely a personal ob- 
jection to a particular physician, as in the Stack Case already 
referred to. Of course, if it appeared that her refusal was due 
wholly to other reasons entirely disconnected with the issue and 
sufficient to justify her in keeping from the jury the evidence 
asked for, no inference should be drawn against her. 

The fact of the defendant’s request and of the plaintiff’s re- 
fusal was before the jury, and it has been suggested that for this 
reason the defendant was not aggrieved by the exclusion of the 
paper itself. This might be so if the plaintiff had not rested her 
refusal, in part at least, upon the conditions stated in the paper 
As we have already said, this made it proper that the conditions 
should be made known to the jury. 

Nor could the paper be excluded as being an offer of compro- 
mise. A promise to abandon a defense if the plaintiff will allow 
the production of competent and material evidence which is in her 
control, if that evidence shall be in her favor, cannot be styled an 
offer of compromise, when there is no proposition that she shall 
herself be bound by the evidence. 

Exceptions sustained. 


PRINGLE VS. MODERN WOODMEN OF AMERICA. 
(No. 16,110.) * 


(Supreme Court of Nebraska.) 


CONSTRUCTION OF CONTRACT—WHAT LAW GOVERNS. 


In a suit on a fraternal beneficiary certificate issued by an association 
organized under the statutes of Illinois and transacting business in 
Nebraska under the laws thereof, through local camps, the certificate 
will be construed and enforced according to the laws of Nebraska, 
where it was signed and delivered in this state by officers of a local 
camp pursuant to by-laws of the association. 


[For other cases, see Insurance, Cent. Dig. §§ 173- 175, 293, 1934; Dec. Dig. 
§ 712.] 


* Decision rendered, Sept. 26, 1910. 127 N. W. Rep. 876. 
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HENTON ET AL. VS. SOVEREIGN CAMP OF WOOD- 
MEN OF THE WORLD. (No. 16,124.)* 
(Supreme Court of Nebraska.) 


Where the by-laws of a fraternal beneficiary association authorize the 
clerk of a local camp to collect arrearages from members who have 
been suspended for nonpayment of assessments, to restore their names 
to the membership list, and to report reinstatements to the sovereign 
camp, he is the agent of the association in performing those duties. 


[For other cases, see Insurance, Cent. Dig. § 1836; Dec. Dig. § 695.] 


MUTUAL BENEFIT INSURANCE—LIABILITY FOR ACTS OF 
LOCAL CAMP CLERK. 


A fraternal beneficiary association may be bound by the action of a local 
camp clerk who collects arrearages from a member suspended for 
nonpayment of assessments and restores his name to the membership 
list without demanding or receiving a health certificate required by the 
by-laws, where the clerk acts with full knowledge that the member is 
sick at the time, and where there is no fraud on the latter’s part. 


[For other cases, see Insurance, Cent. Dig. § 1925; Dec. Dig. § 763.] 
* Decision rendered, Sept. 26, 1910. 127 N. W. Rep. 869. 


McKEMY ET AL. VS. SUPREME LODGE A. O. U. W. 
(No. 2,025.)* 
(United States Circuit Court of Appeals, Sixth Circuit.) 


MUTUAL BENEFIT INSURANCE—STATE AND _ SUPREME 
BODIES—GUARANTY FUND—OBLIGATION OF SUPREME 
LODGE. 


A beneficial association maintained a grand lodge in most of the states 
and a supreme lodge which was the legislative head of the organiza- 
tion. Each grand lodge which was set off as a separate beneficiary 
jurisdiction had power to issue benefit certificates, to collect benefit 
assessments, and to pay claims, except that no more than 12 assess- 
ments could be levied in one year. It being found that these, in some 
instances, were not sufficient to pay the claims against the grand lodge, 
guaranty fund assessments were levied and remitted to the supreme 
body. The by-laws of the latter provided that its board of directors 
from the guaranty fund should extend such relief to the overburdened 
jurisdiction “as might be right, proper and necessary,” and that all 
relief extended to the several grand lodges for claims allowed by the 
board of directors of the supreme lodge should be paid from the 
guaranty fund, and that should the latter be exhausted, and there re- 
main unpaid claims, the board of directors should levy additional 
assessments to pay the same; the charter of the supreme lodge pro- 
viding that grand lodges may accept the privileges and benefits of the 
act of incorporation of the supreme lodge and that the payment of 
the beneficiary certificates issued by the grand lodge ‘ ‘shall be by the 


® “Decision rendered, July 13, 1910. 180 Fed. ‘Rep. 961. 
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act of such acceptance guaranteed by” the supreme lodge, it “not to be 
liable primarily on such beneficiary certificates, but only as guarantor 
or surety.” Held, that such guaranty was not absolute nor uncondi- 
tional, but that the supreme lodge held the fund as trustee, and hence 
an action at law was not maintainable by the receiver of a state lodge 
to compel the payment of unpaid benefit claims out of such guaranty 
fund, though the claims had been allowed by the directors of the 
supreme lodge. 


[For other cases, see Insurance, Dec. Dig. § 697.] 


MUTUAL BENEFIT INSURANCE RELATION OF STATE AND 
SUPREME LODGE—MALFEASANCE. 


Where the supreme lodge of a beneficial association maintained a guar- 
anty fund out of which unpaid claims of overburdened state lodges 
might be paid, allegations that the supreme lodge had power to levy 
assessments to meet all guaranty fund requirements, and that the 
assessments fixed each year were ‘understood by the supreme lodge to 
be adequate to realize a sufficient sum to extend the relief provision 
of the guaranty fund to the several beneficiary jurisdictions entitled 
thereto, and that accordingly no additional assessments for said fund 
would be needed, and none were in fact made, and that the supreme 
lodge collected or should have collected for the guaranty fund the 
amount determined to be necessary, and either had or should have had 
in its possession the amount due and payable to each of the beneficiary 
jurisdictions on all valid claims, and hence was liable to pay the 
amount of its allowed claims against such fund, did not charge misap- 
propriation, maladministration, or bad faith on the part of the supreme 
lodge, nor was the allegation inconsistent with an honest exercise of 
judgment by the supreme lodge in an unsuccessful attempt to raise 
sufficient funds to meet the benefit certificates issued by plaintiff in 
connection with those issued by other jurisdictions. 


[For other cases, see Insurance, Dec. Dig. § 697.] 


aa 0 


LARKIN VS. MODERN WOODMEN OF AMERICA.* 
(Supreme Court of Michigan.) 


FRATERNAL INSURANCE—CONTRACTS—VALIDITY. 


A provision in the by-laws of a fraternal insurance order and in a certi- 
ficate issued by it that no action shall be maintained on the certificate 
until after the proofs of death have been filed and passed on by the 
board of directors, nor unless brought within one year after action 
by the board, is binding, and no action lies ‘until the remedies within 
the order are exhausted. 


[For other cases, see Insurance, Cent. Dig. §§ 1987, 1988; Dec. Dig. § 805.j 


FRATERNAL INSURANCE—BY-LAWS—WAIVER. 


Under the by-laws of a fraternal insurance order consisting of a head and 
local camps, providing that no local camp officer may waive any by- 
laws of the order, and that the clerk of any local camp is the agent 
thereof, and not the agent of the head camp, and that no act on his 
part shall waive any right of the order, the clerk of a local camp 
may not waive by-laws of the order. 


[For other cases, see Insurance, Cent. Dig. § 1836; Dec. Dig. § 695.] 
s Decision rendered, Sept. 28, 1910. 127 N. W. Rep. 786. 
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FRATERNAL INSURANCE—STIPULATIONS IN CONTRACT— 
WAIVER. 


Statements of the clerk of a local camp of a fraternal insurance order, 
consisting of a head and local camps, that, if a beneficiary in a cer- 
tificate issued to her son would pay a part of the loss to her daughter- 
in-law, the certificate would be allowed, did not operate as a waiver 
of by-laws of the order fixing its liability, where they were not acted 
on by the beneficiary, who did not incur any expense in reliance there- 
on, though the clerk had authority to waive by-laws. 


[For other cases, see Insurance, Cent. Dig. §§ 1866-1868; Dec. Dig. § 724.| 


FRATERNAL INSURANCE—CLAIMS—DETERMINATION. 


The board of directors of a fraternal insurance order may not arbitrarily 
and indefinitely postpone action on a claim, and thereby defeat a bene- 
ficiary’s right of action, though the by-law requiring the board to act 
on claims does not fix any time limit; but the board must act in good 
faith and within a reasonable time. 


[For other cases, see Insurance, Dec. Dig. § 792.] 


FRATERNAL INSURANCE—CLAIMS—DETERMINATION. 


Proofs of death of a member of a fraternal insurance order were referred 
to a member for investigation, and he obtained information that the 
deceased member had become intemperate in the use of liquors and 
had come to his death from such use. He then wrote to the counsel 
of the beneficiary and stated that the board of directors would con- 
vene on a designated date about 9 months after the member’s death, 
when a decision on the claim would be made. Held, that the action of 
the board of directors was reasonable, and, prior to the date fixed for 
the meeting of the board, the beneficiary could not sue on the certi- 
ficate stipulating that no action should be maintained until after 
proofs of death had been passed on by the board. 


[For other cases, see Insurance, Cent. Dig. §§ 1987, 1988; Dec Dig. § 805.] 


OQ 


SUPREME RULING OF FRATERNAL MYSTIC CIRCLE 
VS. ERICSON.* 
(Court of Civil Appeals of Texas.) 


MUTUAL BENEFIT SOCIETIES—CHANGE OF PLAN—CONSENT. 

Where a member of a mutual benefit association on its change from the 
assessment to the monthly payment plan surrendered his certificate 
for another and made payments under the new plan, he thereby con- 
sented to the change. 


[For other cases, see Insurance, Cent. Dig. § 1867; Dec. Dig. § 724.] 


MUTUAL BENEFIT SOCIETIES—RERATING OF MEMBERS— 
ACTS OF EXECUTIVE COMMITTEE. 

Where the executive committee of a mutual benefit society was expressly 
authorized to rerate members by the society’s constitution, it was not 
material that the by-law providing for such rerating was not passed 
by the supreme legislative authority of the organization. 

[For other cases, see Insurance, Cent. Dig. § 1833; Dec. Dig. § 693.] 


is linseed ameaincaie ie ieicdceh eadieecise des caasiasescias eal eae naeeiseaicaaaanaiaes 
* ® ———- rendered, June 22, 1910. On Rehearing, Oct. 19, 1910. 131 S. W. 
ep. 92. 
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MUTUAL BENEFIT SOCIETIES—CONSTITUTIONAL PROVI- 
SIONS—CONSTRUCTION. 

Where the constitution of a mutual benefit society provided that whenever 
members taken over from another society were permitted to retain 
their benefit certificates, or if the rate of assessment paid by any mem- 
ber was lower than the rate charged by the corresponding benefit 
plan of the receiving society, the members might be rerated by the 
supreme executive committee, such provision authorized the executive 
committee to rerate the assessments of existing members, and was 
not limited to persons who should thereafter become members. 

[}or other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.] 


MUTUAL BENEFIT SOCIETIES—EXECUTIVE COMMITTEE— 
UNLAWFUL ACTS—EFFECT. 

Where the executive officers of a mutual benefit society attempt to enforce 
an unauthorized resolution, such act is not a breach of a member’s 
contract with the society, the member’s remedy being to enjoin the 
enforcement of the resolution, or, in case he was suspended for re- 
fusal to comply therewith, to compel his restoration by mandamus. 


MUTUAL BENEFIT SOCIETIES—PREMIUMS—RERATING OF 
MEMBERS—PRESUMPTION—BURDEN OF PROOF. 

Where the executive officers of a mutual benefit society promulgate and 
attempt to enforce a resolution rerating members, the burden is on an 
objecting member to show that the officers’ acts were unsustainable. 


MUTUAL BENEFIT SOCIETIES—INCREASE OF RATES—NECES- 
SEL Y. 

A mutual benefit society insuring members on the monthly assessment 
plan in 1907 had an insurance liability of $39,937,000. It had in its 
treasury $225,000 applicable to the payment of death losses, but up to 
1907 its membership had incurred losses exceeding contributions by 
$68,651.23, and its excess of liabilities for death and benefit claims over 
assessments paid, for the vear 1907, amounted to $33,156.27, notwith- 
standing the assessments of plaintiff and others in his class had been 
increased from $3.30 a month in 1893 to $4.92 in 1895, and to $7.85 in 
1903, all of which had been paid up to and including 1907. Held, 
that the $225,000 in the treasury could not be regarded as a surplus so 
as to show that the society was in such a condition as to render a 
further increase in rates unnecessary and unreasonable. 


[For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.] 


MUTUAL BENEFIT SOCIETIES—BY-LAWS—CHANGE. 

Where a mutual benefit certificate was issued on condition that the insured 
would comply in the future with the rules and regulations then gov- 
erning the society and its fund, or that might thereafter be enacted by 
the supreme body for that purpose, such body, both under such pro- 
vision and independent thereof, was entitled as against existing mem- 
bers to adopt a new by-law providing for the rerating of members 
and the increasing of the amount of assessments in order to enable 
it to perform its certificate obligations. 


[For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.] 


MUTUAL BENEFIT SOCIETIES—“BUSINESS METHODS.” 


“Business methods” of a mutual benefit society, as to which it is authorized 
to adopt new by-laws binding on existing members, includes the fixing 
of proper assessment rates to enable it to meet its obligations. 


[For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.] 
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MUTUAL BENEFIT SOCIETIES—ASSESSMENT RATES— 
CHANGE—VESTED RIGHTS. 


The vested rights of a member of a mutual benefit society are not impaired 
by a by-law raising the assessment rates he is required to pay in the 
future to enable the society to meet its obligations to himself and his 
fellow-members. 


[For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.] 
MUTUAL BENEFIT SOCIETIES—CHANGE OF RATES—ARBI- 
TRARY CHARACTER. 


Where a change of rates of a mutual benefit society imposed an equal 
burden on all members of plaintiff’s class, the change was not arbi- 
trary. 


[For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.] 

MUTUAL BENEFIT SOCIETIES—CHANGE OF RATES. 

acts Held not to show that an increase in the rates of a mutual benefit 
society by which a member, 63 years of age, was charged $23.16 a 


month for a policy of $3.000 under which he was entitled to mortuary, 
sick, and old age benefits was unreasonable. 


[For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.] 


DISEKER VS. EQUITABLE LIFE ASSUR. SOCIETY OF 
UNITED STATES.* 


(Supreme Court of South Carolina.) 


LIFE POLICIES—INCREASING HAZARD—‘ SERVICE IN 
SWITCHING CARS.” 


Employment as fireman on a railway yard switching engine is “service in 
switching cars,” within a life policy provision exempting insurer from 
liability on insured entering such service. 


{For other cases, see Evidence, Cent. Dig. § 1147; Dec. Dig. § 441.] 


* Decision rendered, Oct. 28, 1910. 69 S. -E. Rep. 153. 


LYNCH VS. PRUDENTIAL INS. CO. OF AMERICA.* 


(St. Louis Court of Apeals. Missouri.) 


LIFE INSURANCE—MISREPRESENTATIONS AS DEFENSE. 


Under Rev. St. 1899, § 7890 (Ann. St. 1906, p. 3746), providing that no 
misrepresentation in obtaining a life policy shall be deemed material, 
or avoid the policy, unless the matter misrepresented shall have actu- 
ally contributed to the contingency or event on which the policy is to 
become payable, misrepresentation that insured had not been treated 


* Decision rendered, Oct. 1, 1910. Rehearing Denied Oct. 24, 1910. 131 S. W. 
Rep. 145. 
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by a physician and was in sound health does not avoid the policy, 
unless his disease was that which afterwards occasioned his death. 


[For other cases, see Insurance, Cent. Dig. § 681; Dec. Dig. § 291.] 


LIFE INSURANCE — MISREPRESENTATIONS AS DEFENSE— 
QUESTION FOR JURY. 

By express provision of Rev. St. 1899, § 7890 (Ann. St. 1906, p. 3746), 
whether the matter misrepresented te obtaining a life policy con- 
tributed to the contingency or event on which the policy became pay- 
able, so as to avoid it, is for the jury. 

[For other cases, see Insurance, Cent. Dig. § 1738; Dec. Dig. § 668.] 


WARRANTIES AND REPRESENTATIONS—ABROGATING DIS- 
TINCTION. 

Rev. St. 1899, § 7890 (Ann. St. 1906, p. 3746), providing that no misrep- 
resentation in obtaining a life policy shall be deemed material, or 
avoid the policy, unless “the matter misrepresented shall have actually 
contributed to the contingency or event on which the policy is to be- 
come payable, abrogates the distinction, obtaining at common law, 
between warranties and representations in life insurance contracts, 
and so applies to a warranty in the policy that, unless insured was in 
sound health when the policy was issued, it should not take effect, as 
well as to misrepresentations in the application. 


a cases, see Insurance, Cent. Dig. §§ 560, 681; Dec. Dig. §§ 265, 
1.] 


LIFE INSURANCE—WILLFUL FRAUD AS DEFENSE. 

Though, before the death of insured, willful fraud in obtaining life insur- 
ance might be ground for canceling the policy, yet after his death it 
will, under Rev. St. 1899, § 7890 (Ann. St. 1906, p. 3746), like any 
other misrepresentation, be available as a defense to an action on 
the policy, only if it was about a matter which actually contributed 
to his death. 


[For other cases, see Insurance, Cent. Dig. § 539; Dec. Dig. § 250.] 
LIFE INSURANCE—FRAUD AS DEFENSE—BENEFICIARY AID- 
ING AND ABETTING. 


The fraud of insured in obtaining life insurance not being such as would, 
under Rev. St. 1899, § 7890 (Ann. St. 1906, § 3746), be a defense to 
an action on the policy, it is immaterial that the beneficiary aided and 
abetted him therein. 


[For other cases, see Insurance, Cent. Dig. § 539; Dec. Dig. § 250.] 


WALTON VS. FRATERNAL AID ASS’N.* 
(Kansas City Court of Appeals. Missouri.) 


MUTUAL BENEFIT INSURANCE—FORFEITURES. 

The courts do not look with favor on forfeitures of fraternal insurance 
certificates. 

[For other cases, see Insurance, Cent. Dig. § 1889; Dec. Dig. § 744.] 


* Decision rendered, July 9, 1910. Rehearing Denied, Oct. 3, 1910. 130 S. W. 
Rep. 1124. 





1694 Insurance Law Journal Vol. 39. | Dec., 1910, 


FRATERNAL INSURANCE—FORFEITURE—NOTICE. 

A notice by the general secretary of a fraternal insurance order addressed 
to a member of a local lodge, stating that the notice is to remind the 
member that the reports from the local lodge show him to be in ar- 
rears, that it is to advise him of the importance of being prompt in 
the payment of assessments, and that by suspension he is the loser, 
etc., is not a notice of forfeiture of the certificate for nonpayment 
of dues. ; 


[For other cases, see Insurance, Cent. Dig. §§ 1917, 1918; Dec. Dig. § 756.] 


FRATERNAL INSURANCE—FORFEITURE—NONPAYMENT OF 
DUES. 

The dues of a member of a fraternal insurance order were taken care 
of by the local lodge for a time. In June the secretary of the lodge 
requested payment for May or June, or at least for June. The mem- 
ber paid the June dues, with the understanding that he would pay 
future dues promptly, and liquidate back dues which the local lodge 
had been carrying as rapidly as he could. In June he was after- 
wards suspended. Held, that his suspension was invalid. 


[For other cases, see Insurance, Cent. Dig. §§ 1903-1905; Dec. Dig. § 753.] 


HADLEY VS. TRAVELERS INS. CO. ET AL.* 


(Supreme Court of New York, Special Term, Monroe County.) 


REFORMATION OF POLICY. 


A life insurance policy erroneously written to plaintiff’s wife, and in the 
event of her prior death to his heirs, instead of his children, as di- 
rected, will be reformed, where all the persons presently answering 
the description of plaintiff’s heirs are joined as defendants. 


[For other cases, see Insurance, Cent. Dig. §§ 265-272; Dec. Dig. § 143.] 
* Decision rendered, July, 1910. 125 N. Y. Supp. 88. 


POWELL VS. NORTH STATE MUT. LIFE INS. CO.* 


(Supreme Court of North Carolina.) 


ACTION ON POLICY—CONSTRUCTION OF EVIDENCE. 
In an action on a life policy, the evidence is not to be viewed most favor- 


ably for plaintiff, nor are doubts nor uncertainties in the evidence 
to be solved in favor of insured. 


[For other cases, see Insurance, Cent. Dig. §§ 1707-1728; Dec. Dig. § 665.] 


* Decision rendered, Oct. 6, 1910. 69 S. E. Rep. 12. 
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ACTION ON POLICY. 


Jn an action on a life policy, if the answer denies that the policy was 
ever delivered or any cdntract of insurance made, such question 
should be settled by submission of proper issues to the jury before 
there can be judgment for plaintiff, though the policy contain an in- 
disputable clause, which would fall with the contract. 

{For other cases, see Insurance, Cent. Dig. $$ 1734, 1735, 1743; Dec. Dig. 
§ 668. ] 


LIFE INSURANCE—AGENTS—DUTY TO COMPANY. 

The position of a life insurance agent taking out a policy in the com- 
pany on his own life requires that he should act in good faith in the 
observance of the company’s rules and regulations relating to the 
delivery of policies. 


[For other cases, see Insurance, Cent Dig § 106; Dec. Dig. § 81.] 


CONTRACTS—NECESSITY FOR FORMAL DELIVERY. 

If all the terms of a contract of insurance have been agreed upon with 
the intent that the policy shall take effect, the formal delivery of the 
policy by the imsurer, and its acceptance by insured, are not essential 
to its validity, but, if it is provided that the contract shall not become 
effective till there has been a delivery of the policy to applicant, it 
will not be binding until delivery, either actual or constructive. 

[For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.] 


MODERN WOODMEN OF AMERICA VS. OWENS.* 
(Court of Civil Appeals of Texas.) 


MUTUAL BENEFIT INSURANCE—CONTRACT — WARRANTIES. 

Where answers in an application were expressly made a part of a benefit 
certificate and were expressly made warranties, the question of good 
faith in making the answers, if they were false, is immaterial, since 
express warranties must be literally complied with. 


[For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.] 


MUTUAL BENEFIT INSURANCE—WARRANTIES—STATUTORY 
PROVISION. 

Acts 1903, c. 69 (Rev. St. 1895, art. 3096aa), providing that misrepresenta- 
tions shall not be a defense to an action on an insurance policy unless 
they are material to the risk, or actually contributed to the con- 
tingency or event on which the policy became due, does not apply 
to fraternal beneficiary societies. 


[For other cases, see Insurance, Cent. Dig. $§ 1859-1865; Dec. Dig. § 723.] 


MUTUAL BENEFIT INSURANCE—AVOIDANCE OF CONTRACT 
—MISREPRESENTATIONS. 

Where an applicant for fraternal benefit insurance in the evening after 
the application had a headache, and two days later was in bed sick, 
and his sickness was afterwards diagnosed as typhoid fever, of which 
he died, his statements in his application, made in good faith, that 


* Decision rendered, Apr. 20, 1910. On Motion for Rehearing, June 15, 1910. 
13¢ S. W. Rep. 858. 
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he was free of disease and never had typhoid fever, ‘were true in 
the sense intended by the parties, though the germs of the disease 
may then have been in his system in the process of development. 


[For other cases, see Insurance, Cent. Dig. § 1863; Dec. Dig. § 723.] 


MUTUAL BENEFIT INSURANCE—ACTIONS—PLEADING. 

If delivery of a benefit certificate was not essential to the completion of 
the contract, a plea in an action on the certificate that such delivery 
was delayed by the negligence of defendant tendered an immaterial 
issue and should have been stricken out on exception. 


[l‘or other cases, see Insurance, Dec. Dig. § 815.] 




















MUTUAL BENEFIT INSURANCE--CONTRACT — DELIVERY OF 

CERTIFICATE—EFFECT OF DELAY. 
Where delivery of a mutual benefit certificate is essential to completion 
of the contract, no delay caused by acts of the insurer can take the 
place of delivery. 


[For other cases, see Insurance, Dec. Dig. § 





720.) 


MUTUAL BENEFIT INSURANCE—AVOIDANCE—WARRANTIES. 

Where an applicant for a benefit certificate within the time when the con- 
tract would have been consummated had the matter been handled 
with the utmost dispatch became sick with typhoid fever, of which 
he died, his contract never took effect, his warranty that he was in 
good health being a continuing one up to the time of consummation 
of the contract, or at least to the time when it could have been con- 
summated. 


[For other cases, see Insurance, Dec. Dig. § 

MUTUAL BENEFIT 
PROOF. 

If delay of a beneficiary association in delivery of a benefit certificate 


was of any avail to the beneficiary, it devolved on the party assert- 
ing the delay to prove it. 


[For other cases, see Insurance, Cent. Dig. §§ 1859-1865 ; 

























$ 723.) 
INSURANCE—ACTION — BURDEN 
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Dec. Dig. § 817.] 


MUTUAL BENEFIT INSURANCE—CONTRACT — WARRANTIES. 


Where an application for a benefit certificate was made a part of the 
certificate, and the answers of the applicant and the by-laws of the 
association were made warranties, a statement that the applicant did 
not have typhoid fever was a continuing warranty up to the consum- 
mation of the contract, which in no event could be regarded as taking 
place before the approval of the application, at which time, without 
the knowledge of the association, he was sick with typhoid ‘fever, of 
which he died in a few days. 


[For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.] 


MUTUAL BENEFIT INSURANCE—CONTRACT—DELIVERY 
CERTIFICATE. 

The receipt of a benefit certificate by the clerk of the local camp of a 
beneficiary association was not a delivery to insured; the clerk being 

an agent of the association, not of insured. 


[For other cases, see Insurance, Cent. Dig. § 1856; Dec. Dig. § 720.] 

MUTUAL BENEFIT INSURANCE—CONTRACT—DELIVERY OF 
CERTIFICATE. 

Where an application for a benefit certificate, and the by-laws of the 


beneficiary association, provided that it should not take effect till it 
was delivered to the applicant while in good health, and the clerk of 








OF 
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the local camp of the association was expressly prohibited from 
waiving any requirements of the by-laws, he was not only justified in 
not delivering the certificate, but had no authority to deliver it when 
the applicant was sick with typhoid fever, and such a delivery would 
not have been binding. 


[For other cases, see Insurance, Dec. Dig. § 720.] 


MUTUAL BENEFIT INSURANCE—CONTRACT—DELIVERY OF 
CERTIFICATE. 

The delivery of a benefit certificate to the beneficiary after the death of 
the applicant did not amount to a delivery to him so as to bind the 
association. 

[For other cases, see Insurance, Cent. Dig. § 1856; Dec. Dig. § 720.] 


On Rehearing. 


MUTUAL BENEFIT INSURANCE—AVOIDANCE —AUTHORITY 
OF EXAMINING PHYSICIAN. 

Where an application for a benefit certificate was returned for correc- 
tion as to a matter of family history, and the applicant was then sick 
with typhoid fever to the knowledge of the examining physician, if 
the date of the correction be regarded as the date of the policy, an 
answer that the applicant was not sick, the certificate of the physician 
that the answers were true, and his approval of the application were 
a fraud on the association, not within the actual or apparent authority 
of the physician. 

[For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.] 


MUTUAL BENEFIT INSURANCE — CONTRACT—KNOWLEDGE 
OF BY-LAWS. 

A member of a fraternal insurance organization is presumed to know its 
by-laws. 

[For other cases, see Insurance, Cent. Dig. § 1854; Dec. Dig. § 718.] 


BUTLER VS. SUPREME COURT, I. O. F.* 


(Supreme Court of Washington.) 


PROOF OF DEATH—ABSENCE. 

in an action on a benefit certificate, evidence that the insured had left a 
happy home, loved his two children, and started to visit his mines in 
a wild region, intending to return in a few days, but was never seen 
again, was evidence of his death. 


|For other cases, see Insurance, Dec. Dig. § 819.] 


INSURED’S DEATH—QUESTION FOR THE JURY. 


The question as to the death of the insured in an action on a benefit cer- 
tificate is for the jury. 
[F or other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.] _ 





° Decision rendered, Sept. 20, 1910. 110 Pac. Rep. 1007. 
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LIFE—CONDITIONS OF FORFEITURE. 
To visit a mine does not work a forfeiture under a benefit t certificate con- 


taining a prohibition against “engaging in prospecting” or “mining,’ 
[For other cases, see Insurance, Dec. Dig. § 748.] 


ACTION ON BENEFIT CERTIFICATE—FINDINGS. 

Where, in an action on a benefit certificate, the proof of death consisted 
of evidence that insured had disappeared July 7, 1898, and had not 
been heard of for more than seven years, the jury, in answer to an 
interrogatory as to the time of death, answered that he died “before 
April 1, 1900,” a request to require the jury to make the answer more 
specific by fixing the exact date of death was properly refused. 

[For other cases, see Insurance, Dec. Dig. § 827.] 

VERDICT. 

In a suit on a benefit certificate, the refusal of the court to allow a spe- 
cial verdict as to the exact time of the insured’s death, where the 
proof of death consisted of inferences from absence, was not such an 
abuse of its discretion as to warrant a reversal. 

[For other cases, see Insurance, Dec. Dig. § 827.] 


EVIDENCE—ABSENCE—ADMISSIBILITY. 
In an action on a benefit certificate, in which the issue was as to insured’s 
death, the evidence tending to show that he was of good character, 
was strongly .attached to his family, and had suddenly disappeared, 
evidence as to the insured’s conduct while a soldier was admissible as 
tending to show his general character. 


[For other cases, see Insurance, Dec. Dig. § 818.] 


QUESTIONS FOR THE JURY. 
In an action on a benefit certificate, the question as to whether the in- 


sured’s friends had made a sufficient inquiry to determine whether 
he was dead was for the jury. 


[For other cases, see Insurance, Dec. Dig. § 825.] 


Fire. | Fenton et ux. vs. Cascade Mut. Fire Ass’n. 1699 


FIRE. 
SUPREME COURT OF WASHINGTON. 


FENTON et vx. 
US. 


CASCADE MUT. FIRE ASS’N OF 
WASHINGTON* 


NONPAYMENT OF PREMIUM—NOTICE AND DEMAND—EX- 
ECUTED CONTRACT. 

In an action upon a policy of insurance, defended on the ground that no 
premium had been paid by the insured, it appeared that the nonpay- 
ment was due to a misunderstanding on the part of the insured, who 
thought that the premium was paid, and who received no notice to 
the contrary from the insurer until after the loss, and upon whom no 
demand for payment had been made, though the policy had been 
executed and delivered in accordance with the application. Held, that 
there was a presumption that credit was given and the time of pay- 
ment extended. 


[For other cases, see Insurance, Dec. Dig. § 646.] 


BREACH OF CONDITION—CHANGE OF OWNERSHIP—NOTICE 
—‘AS INTEREST MAY APPEAR.” 

A rider or mortgage clause attached to a policy of insurance at the time 
it was delivered, and upon the request of a mortgagee’s agent, by its 
terms made the loss or damage under the policy payable to the mort- 
gagee “as interest may appear.” The mortgagee afterwards took a 
second mortgage on the property without notice to the insurer. Held, 
that the words “as interest may appear” should be construed to mean 
such interest as by proper proofs was shown to appear at the time of 
loss, so that the second mortgage was not a breach of a condition in 
the policy calling for notice of any change of ownership or increase 
of hazard, etc. 

[For other cases, see Insurance, Cent. Dig. §§ 794-822; Dec. Dig. § 328.] 

[For other definitions, see Words and Phrases, vol. 1, p. 524.] 


Department 2. Appeal from Superior Court, Pierce County ; 
W. O. Chapman, Judge. 

Action by Arthur E. Fenton and wife against the Cascade Mu- 
tual Fire Association of Washington. Judgment for plaintiffs, 
and defendant appeals. Affirmed. 


Govnor Treats, Huco MErter, and Leo Treats, for Appellant. 
C. E. Stevens and H. T. Grancrr, for Respondents. 


DuNBAR, J. 
The following brief statement we think will be sufficient for 
the determination of the questions involved, without mentioning 
some details set forth in the statement of counsel. The respond- 
<cucteesscinanreninetigesaeaseeemeinsetteesitatarn ieee saipinatinia idea iataciaie 


* Decision rendered, Oct. 27, 1910. 111 Pac. Rep. 343. 
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ents owned a house in the city of Tacoma, and mortgaged the 
same, with the land on which it was built, to one Bertha L. Leigh, 
tor the sum of $750. The respondents had the property insured 
by appellant on July 17, 1908, for the sum of $750. The business 
was done through C. L. Johnson, an agent of Bertha L. Leigh. 
Johnson informed the appellant company of the fact that Mrs. 
Leigh had a mortgage on the property in the sum of $750, and 
the company attached a rider containing a mortgage clause in 
the following words: “Loss or damage, if any, under this cer- 
tificate shall be payable to Bertha L. Leigh of the city of Tacoma, 
state of Washington, mortgagee (or trustee) as interest may ap- 
pear.” On November 25, 1908, Fenton borrowed an additional 
$250 from Mrs. Leigh, and gave another and second mortgage 
to cover such sum. On May 2, 1909, the property in ques- 
tion was completely and totally destroyed by fire, and plaintiffs 
thereupon for the first time were notified by the insurance com- 
pany that the premium had not been paid. The plaintiffs then 
tendered the amount due, which was refused, and suit was 
brought for the amount due on the policy. Trial was had, which 
resulted in favor of plaintiffs. Findings of fact were made and 
conclusions of law followed, and judgment was entered for the 
plaintiffs in the sum of $750, less the amount of the premium 
which had been tendered. 

There are some exceptions taken to the findings of fact, but an 
examination of the record satisfies us that they are borne out 
by the testimony. There are two propositions relied upon by 
the appellant in this case: (1) Nonpayment of the premium 
prior to the loss; and (2) that the giving of the second mort- 
gage avoided the policy. In relation to the first proposition, the 
testimony shows that it was simply a misunderstanding that pre- 
vented the payment of the premium; that the respondents 
thought the premium was paid until the loss occurred, and had 
not been notified to the contrary by the appellant; and that no 
demand had ever been made upon him for the payment of the 
premium. The policy had been issued and delivered in accord- 
ance with the application. Under all authority, it then became 
an executed contract, and under such circumstances the presump- 
tion attaches that credit is given and time for payment extended. 
19 Cyc. 606, and cases cited. 

As to the second proposition, stripped of any modification in 
the contract, the giving of the second mortgage would probably 
render the policy void under the provisions of the contract that 
the mortgagee should notify the association of any change of 
ownership or increase of hazard, etc. But, as is well contended 
by the respondents, this and kindred provisions are modified and 
limited by the further provision in the contract that the loss and 
rk under the contract should be paid to Bertha L. Leigh, 

mortgagee, as interest may appear, the appellant having been 
notified at the time the policy was issued that Bertha L. Leigh 
Was mortgagee in the sum of $750. There also appears in the 
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contract the following: “If with the consent of this association 
an interest under this certificate shall exist in favor of a mort- 
gagee, or of any person or corporation having an interest in the 
subject of the insurance other than the interest of the insured 
as described herein, the conditions hereinbefore contained shall 
apply in the manner expressed in such provisions and conditions 
of insurance relating to such interest as shall be written upon 
and attached or appended hereto.” The contention of the ap- 
pellant is that the giving of the second mortgage to Bertha L. 
Leigh violates the provisions against subsequent incumbrance. 
But, in view of the provision quoted above, the determination of 
the whole question rests upon the meaning of the phrase “as in- 
terest may appear”; the contention of the appellant in that re- 
gard being that it should be construed to mean as her interest ap- 
peared at the time the policy was issued. This, we think, is not 
the proper construction. It should be construed to mean such 
interest as by proper proofs is shown to appear at the time of the 
loss. 

Nor do we think the authorities cited by appellant sustain its 
contention in a case of this kind. As pointed out by respondents, 
the case of Atlas Reduction Co. vs. New Zealand Ins. Co., 138 
Fed. 497, 71 C.C. A. 21,9 L. R. A. (N. S.) 433, cited by appel- 
lant in discussing this particular proposition, announces a rule 
exactly opposed to the contention of the appellant. In referring to 
the contention of plaintiff’s counsel in that case, the court said: 
“Doubtless this would be proper interpretation of the words ‘as 
their interest may appear,’ if they stood alone or were controlling. 
They are plainly prospective, and refer, not to an interest exist- 
ing at the time when the indorsement was written, but to such 
interest as may appear at the time of the loss, if any, without 
regard to the character of the interest, or the time when it may 
have arisen.” In this case the words do stand alone, so far 
as any interpretation of their meaning is concerned. The case 
quoted was decided against the insured, but because there was 
a plain violation of a distinct and unqualified provision. And so 
with the other cases cited. 

The judgment is affirmed. 

Rudkin, C. J., and Chadwick and Crow, JJ., concur. 


VoL, XXX1X.—110. 
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SUPREME COURT OF MICHIGAN. 


GOODWIN 
US. 


UNION INS. CO. or PHILADELPHIA.* 


PROOFS OF LOSS—ADMISSIBILITY TO PROVE VALUE. 


It is error to use proofs of loss to prove the value of the property de- 
stroyed without any further evidence of the value and the correctness 
of the proofs. 


[For other cases, see Insurance, Cent. Dig. §§ 1697-1706; Dec. Dig. § 662.] 


FIRE POLICY—OWNERSHIP OF PROPERTY INSURED—QUES- 
TION FOR JURY. 


Where, in an action on a fire policy insured testified that he had con- 
veyed the property to his wife without her knowledge, and had 
placed the bill of sale of record to keep the property out of the reach 
of his creditors, and that the bill of sale was never delivered to the 
wife, the question of delivery was properly submitted to the jury. 


[For other cases, see Insurance, Cent. Dig. §§ 1732-1770; Dec. Dig. § 668.} 


FIRE INSURANCE—EVIDENCE—INSTRUCTIONS. 


Where the issue whether insured in a fire policy had communicated to 
the agent procuring the insurance the state of the title prior to the 
issuing of the policy involved a question of veracity between insured 
and the agent, a charge that the jury should consider the riders on 
the policy relating to the ownership of the property as bearing on 
the testimony of insured and the agent properly submitted to the jury 
the use to be made of the riders, and was sufficient in the absence of 
a requested charge on that point. 


[For other cases, see Insurance, Cent. Dig. §§ 1771-1784; Dec. Dig. § 669.] 


Error to Circuit Court, Wayne County; Morse Rohnert, Judge. 

Action by William P. Goodwin against the Union Insurance 
Company of Philadelphia. There: was a judgment for plaintiff, 
and defendant brings error. Affirmed. 


Argued before Bird, C. J., and McAlvay, Brooke, Blair, and 
Stone, JJ. 


LEHMAN, Riccs & LEHMAN, for Appellant. 
BERNARD B. SELLING, for Appellee. 
Birp, C. J. 

This is an action upon a Michigan Standard Fire Insurance 
policy to recover for a loss which the plaintiff suffered to his 
saloon and café in Mt. Clements on the 31st day of December, 
1906. The total amount of insurance carried by the plaintiff 
was $10,000, divided among several companies. The policy in 
suit was one for $1,500. The claimed loss was $5,936.19. The 
jury found that the loss was $5,388, and apportioned $808.20 


* Decision rendered, Sept. 28, 1910. 127 N. W. Rep. 790. 
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of this sum to the policy in suit, and judgment was rendered for 
that amount against the defendant. A motion for a new trial 
was made and denied, and defendant assigns error thereon. 

The grounds urged by defendant for a reversal of the case 
are: (1) The verdict was against the weight of evidence and 
was contrary to the law and to the charge of the court. (2) It 
was error to permit the proofs of loss to be used as evidence of 
value. (3) That the court erred in refusing to direct a verdict 
for the defendant on the ground that the prcperty was conveyed 
to his wife prior to the fire. (4) Because the court did not con- 
strue the riders attached to the policy for the benefit of the jury. 
(5) That the verdict was due to the natural prejudice of the 
jury against foreign corporations, and especially against a for- 
eign insurance company. 

First. On the part of the defense, it was insisted that the 
plaintiff was not the unconditional and sole owner of a large part 
of the insured property at the time the policy was issued, and 
that the property was afterwards incumbered by a chattel mort- 
gage without the knowledge or consent of the defendant, and 
that, by reason thereof, all rights under the policy were for- 
feited. It was further charged that plaintiff was guilty of fraud 
in claiming damages to property which he never owned, and of 
making false and fraudulent statements in his proofs of loss. 
Piaintiff answered these charges by claiming that the state of 
plaintiff’s title was fully disclosed to the agent prior to the issu- 
ance of the policy, and that there was no chattel mortgage upon 
the property at the time of the fire. Plaintiff denied the allega- 
tions of fraud. There was a spirited contest over these issues at 
the trial, and much testimony was taken bearing on them. Nearly 
all of the issues presented questions of fact and were submitted 
to the jury. The jury reduced plaintiff’s claim several hundred 
dollars, and doubtless rejected some of the items that were in 
dispute. It would be unprofitable for us to attempt to review 
all the testimony which made for or against these claims. It is 
sufficient to say that, after having examined the record with much 
care with reference to them, we are not persuaded that the ver- 
dict was against the weight of the evidence. We think there was 
testimony, which, if believed by the jury, would furnish a basis 
for the verdict which they returned. Neither are we persuaded 
that the verdict was contrary to the law or to the charge of the 
court. 

Second. Complaint is made that the proofs of loss were’ used 
to prove the value of the property destroyed or damaged and 
were submitted to the jury for that purpose. If this use was 
made of the proofs of loss without any further evidence of the 
value and the correctness of them, it was error. Kennedy vs. Ins. 
Co., 157 Mich. 411, 122 N. W. 134; Cascade, etc., Ins. Co. vs. 
Journal Pub. Co., 1 Wash. St. 452, 25 Pac. 331; Williams vs. 
Hartford Ins. Co., 54 Cal. 442, 35 Am. Rep. 77. But we do not 
understand the record to show that this was done. At the outset 





1704 Insurance Law Journal Vol. 39. [Dec., 1910. 


of the trial plaintiff’s counsel offered in evidence the proofs of 
loss, but the court declined to receive them, except for the pur- 
pose of showing a compliance with the stipulations of the policy 
Subsequently plaintiff held them in his hand while testifying, and 
swore to the value of each article in the order in which it was 
inventoried in the proofs of loss. He testified that he had as- 
sisted in making the proofs of loss. Our understanding is that 
the witness used them for the purpose of refreshing his recol- 
lection. At the close of the trial, the proofs of loss were read- 
admitted without objection, and the jury allowed to inspect them. 
We think there was no error in this. It would be difficult, indeed, 
for one who might sustain a loss to a stock of merchandise or to 
household goods to enumerate each item while on the witness 
stand without having recourse to a memorandum to refresh his 
recollection. 

Third. This complaint relates to the refusal of the court to 
direct a verdict for the defendant on the ground that the prop- 
erty had been conveyed by plaintiff to his wife previous to the 
fire. Plaintiff testified that he had conveyed the property to his 
wife without her knowledge, and placed the bill of sale of record 
to keep the property out of reach of his creditors, and that the 
bill of sale was never delivered to her. The court submitted the 
question of delivery to the jury, and from their verdict it must 
be assumed that they found that there was no delivery of the 
paper. These facts bring the case within the ruling of Hogadone 
vs. Ins. Co., 133 Mich. 339, 94 N. W. 1045. Defendant argues 
that the case is ruled by Kaufman vs. State Savings Bank, 151 
Mich. 66, 114 N. W. 863, 18 L. R. A. (N. S.) 630, 123 Am. St. 
Rep. 259, and Bangs vs. Browne, 149 Mich. 478, 112 N. W. 1107. 
An examination of the latter cases will disclose that a presump- 
tion of delivery was raised by the acts and statements of the 
grantors and these presumptions were not rebutted, while in the 
Hogadone Case, and in the one before us, the presumption of 
delivery arising from the act of making the deed and placing it 
oi record was rebutted by the positive testimony of the plain- 
tifi that he never delivered it. This raised a question of fact 
which was proper to submit to the jury, and we think the trial 
court was in no error in so doing. 

Fourth. There were two riders upon the policy, describing the 
property insured, and it was insisted by the defendant that the 
language used therein should be construed to mean that the 
plaintiff was the unconditional and sole owner of the property, 
while the plaintiff claimed that the language of the riders did not 
import unconditional and sole ownership, but bore out the testi- 
mony of the plaintiff that he informed the agent of the state of 
his title before the policy was issued. Upon this question the 
court first charged the jury as follows: ‘That it must clearly 
appear by the riders that that was the intent; otherwise it is not 
an exception to the terms of the stipulation of the policy with 
regard to the unconditional ownership. It must clearly appear in 
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the riders that it was intended to make an exception.” Subse- 
quently, at the request of plaintiff's counsel, the court charged 
the jury upon that question as follows: “I withdraw from your 
consideration the constructions to be placed upon the language 
of the riders as far as my instructions to you permitted you to 
determine what those riders meant. However, you will consider 
them solely for the purpose of their bearing upon the testimony 
of Mr. Nunnely and Mr. Goodwin, touching the proposition as to 
whether or not Mr. Goodwin communicated to Mr. Nunnely at 
any time when he was getting the insurance that he owned the 
property otherwise than unconditionally and solely. That is, you 
may consider the riders only for that purpose.” We think the 
charge of the court as given latterly fairly covered that question. 
It was a question of veracity between the insured and the agent 
as to whether the insured had: communicated to the agent the 
state of his title prior to the issuing of the policy. The language 
of the riders was submitted to the consideration of the jury to 
aid them in determining whether the insured or the agent had 
testified truthfully in regard to it. This submission very clearly 
placed before the jury the use they should make of the riders, 
and, if defendant’s counsel had desired anything further in con- 
nection with it, they should have so requested the court at that 
time. 

Fifth. Defendant claims that the verdict was due to the natu- 
ral prejudices of the jury against a foreign corporation, and es- 
pecially against a foreign insurance company, and that the re- 
marks of plaintiff’s counsel during the trial, and his argument to 
the jury, intensified these natural prejudices. We do not think 
that this court should assume without proof that the jury were 
prejudiced against the defendant because it was a corporation, 
or because it was a foreign insurance corporation. The objec- 
tionable remarks and argument of counsel complained of were 
mostly of a personal nature directed to defendant’s counsel, and 
were not in every instance pertinent or courteous, but it would 
be going too far to assume that they influenced the verdict which 
the jury returned. 

The judgment of the trial court is affirmed. 
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SUPREME COURT OF CALIFORNIA. 


PACIFIC HEATING & VENTILATING CO. ) 


US. \ 


) 


WILLIAMSBURGH CITY FIRE INS. CO. or 
Brooktyn. (S. F. 5,337.)* 


POLICIES—CONSTRUCTION. 

While an insurance policy, like other contracts, is to be construed and 
given effect according to its language and terms, its provisos and ex- 
ceptions are to be strictly construed against the insurer, and liberally 
in favor of the insured, and any ambiguity or reasonable doubt is to 
be resolved in favor of insured and against the insurer. 

[For other cases, see Insurance, Cent. Dig. § 292-298; Dec. Dig. § 146.] 


FIRE POLICY—EXCEPTIONS—EARTHQUAKES. 


A policy insuring against loss by fire, providing that insurer shall not 
be liable for loss caused “directly or indirectly’ by either of certain 
causes ,and then, after a semicolon, “or for loss * * * occasioned 
by or through * * * earthquake,” excepts from the policy, as re- 
gards loss through earthquake, only such as is caused “directly” as 
well as proximately thereby; and so not a loss from fire set by earth- 
quake to a distant building, and communicated to the insured build- 
ing through the burning of intermediate buildings. 


[For other cases, see Insurance, Cent. Dig. §§ 1126, 1134, 1136, 1140-1143; 
Dec. Dig. § 421.] 


EXCEPTED LOSSES—CODE PROVISIONS. 

Civ. Code, § 2628, providing that, when a peril is specially excepted in a 
contract of insurance, a loss which would not have occurred but for 
such peril is thereby excepted, although the immediate cause of the 
loss was a peril which was not excepted, does not have the effect of 
excepting from a fire policy a loss caused by fire set by earthquake to 
a distant building and communicated through intermediate buildings 
to the insured building, where the exception of the policy is only loss 
directly caused by an earthquake. 


{For other cases, see Insurance, Cent. Dig. §§ 1126, 1134, 1136, 1140-1143; 
Dec. Dig. § 421.] 


In Bank. Appeal from Superior Court, City and County of 
San Francisco; E. P. Morgan, Judge. 

Action by the Pacific Heating & Ventilating Company against 
the Williamsburgh City Fire Insurance Company of Brooklyn. 


From an order denying a motion for new trial, defendant appeals. 
Affirmed. 


Orto Irvinc WisE and T. C. VAN Ness, for Appellant. 
VoOGELSANG & Brown and L. A. REDMAN, for Respondent. 
Cuares S. WHEELER and J. F. Bowrr, Amici Curie. 


* Decision rendered, Sept. 14, 1910. 111 Pac. Rep. 4. 
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PER CurRIAM. 

This appeal was first considered by the District Court of Ap- 
peal for the First District, which affirmed the order appealed 
from. Thereafter, on motion of the appellant, the cause was 
transferred to this court for hearing and determination. 

The opinion filed by the District Court of Appeal was prepared 
by Cooper, P. J. It reads as follows :— 

“This action was brought to recover upon a fire insurance 
policy issued by defendant. Plaintiff had judgment, and the 
court denied a motion for a new trial, and this appeal is from the 
order. 

“The policy was an agreement by defendant, in consideration 
of the premium paid, to indemnify the plaintiff against loss of 
the insured property by fire to the amount of the policy. The 
question turns upon the following provision in the policy, to 
wit: “This company shall not be liable for loss caused directly or 
indirectly by invasion, insurrection, riot, civil war or commotion, 
or military or usurped power, or by order of any civil authority ; 
or for loss or damage occasioned by or through any volcano, 
earthquake, or hurricane, or other eruption, convulsion, or dis- 
turbance; or by theft; or by neglect of the insured to use all 
reasonable means to save and preserve the property at and after 
a fire or when the property is endangered by fire in neighboring 
premises; or (unless fire ensues, and, in that event, for the dam- 
age by fire only) by explosion of any kind, or lightning; but 
liability for direct damage by lightning may be assumed by spe- 
cific agreement hereon.’ The defendant in its answer alleged that 
the fire and the consequent loss were occasioned by and through 
earthquake, and that but for such earthquake the fire and loss 
would not have occurred. In support of such defense, the de- 
fendant offered to prove that on the day the insured property 
was destroyed by fire, to wit, on April 18, 1906, an earthquake 
occurred, and that ‘a fire caused by said earthquake started in and 
broke out upon the premises occupied by Mack & Co., wholesale 
druggists, situated on the east side of Fremont street, known as 
Nos. 13-19 Fremont street; that said fire thereafter spread south- 
erly from building to building, to and destroyed the property in- 
sured under the policy herein sued on, said property being situ- 
ate in block No. 389 in which the building occupied by Mack & 
Co. was situate.’ To this offer the court sustained plaintiffs ob- 
jection, and the question is thus squarely presented as to whether 
or not the offered evidence was admissible under the issues. A 
policy of insurance is but a contract, and, like all other contracts, 
it must be construed according to the language and terms used 
therein in order to arrive at its true sense and meaning. Courts 
will not undertake to relieve parties from the express and plain 
stipulations into which they have entered. But, while this is true, 
it is also a rule well established by the courts that provisos and 
exceptions contained in a policy of insurance must be strictly 
construed against the insurer and liberally in favor of the in- 
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sured. This rule is based upon the fact that the contract of in- 
surance is drawn by the insurer, and in it are usually placed many 
exceptions, conditions, and forfeitures deliberately and purposely 
by the insurer so as to avoid liability, and the ordinary person 
in paying a premium and accepting a policy does not read, or, if 
he does read, he cannot understand the many conditions, ex- 
emptions, and exceptions contained therein. In fact such provi- 
sions, exception, and conditions in many cases, on account of 
their ambiguity, have been construed differently by the most 
eminent lawyers and the highest courts of the land. Therefore 
the courts endeavor to carry out the contracts as made by the 
parties, and, at the same time, prevent, if possible, the exceptions 
and conditions from wholly devouring the policy. It is therefore 
a fundamental rule that the insurer is in duty bound to use such 
language as to make the conditions, exceptions, and provisions 
oi the policy clear to the ordinary mind, and, in case it fails to 
do so, any ambiguity or reasonable doubt must be resolved in 
favor of the insured and against the insurer. As said by the 
Supreme Court of this state in Nielsen vs. Provident Savings, 
etc., Soc., 139 Cal. 332 [73 Pac. 168, 96 Am. St. Rep. 146] (where 
it was held that a provision in a statute in regard to life insur- 
ance policies to the effect that the reserve fund shall be applied 
as shall have been agreed in the policy, either to continue the in- 
surance or to purchase a paid-up policy, and the insured died 
after 4 premium was due without having asked to have the re- 
serve fund of $5.10 applied to either continue the policy, or to 
purchase a paid-up policy, must be so construed that the reserve 
fund, which was sufficient to pay the premium for the days the 
insured lived after his premium became due, kept the policy alive 
and valid up to the time of the death of the insured): ‘The 
spirit of the statute requires a broad meaning to be given to it 
for the benefit of the insured.’ 

“In the light of what has been said, we will examine the condi- 
tion or exception in this policy, as it reads, with relation to its 
comtext so as to arrive at its correct construction. The plaintiff 
desired to have his: property insured against the peril-of fire, 
and with this in view procured the policy. By its plain terms the 
company agreed to pay him a certain sum in case of the destruc- 
tion oi his property by fire. His property was destroyed by fire, 
and the defendant thus became liable unless saved by the ex- 
ception in the clause hereinbefore quoted. The first part of the 
exception to wit, ‘this company shall not be liable for loss caused 
directly or indirectly by invasion, insurrection, riot, civil war or 
commotion, or military or usurped power, or by order of any 
civil authority,’ ends by a semicolon. It is thus plainly stated 
that the company shall not be liable for loss ‘caused directly or 
indirectly’ by the various things therein enumerated. As the 
damage in this case was not caused by any of the things 
enumerated in the first clause of the condition, it therefore is not 
subject to the comprehensive words ‘caused directly or indi- 
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rectly.’ After the use of the above quoted words, and after the 
semicolon, occur the words ‘or for loss or damage occasioned by 
or through any volcano, earthquake. * * * The words ‘dam- 
age occasioned by or through * * * any earthquake’ by their 
fair interpretation mean such damage as is caused ‘by or through 
an earthquake.’ What was the cause of the plaintiff’s loss or 
damage? It was fire, the peril which he had insured against. 
When the earthquake occurred, and the vibrations of the 
earth ceased, the plaintiffs’ property had not been damaged, nor 
had he lost it. His property remained intact, and it had not been 
set on fire by the earthquake. He had suffered no loss by the 
earthquake or through the earthquake. He.afterwards lost his 
property by fire, which was the direct and proximate cause of 
his loss. 

“Tt is true that appellant claims that the earthquake caused the 
fire in the building occupied by Mack & Co., and that this fire 
caused the fire in the adjoining building, and that this caused the 
fire in the next adjoining building, and so on until finally it 
reached and burned the property of the plaintiff. If we go back 
from cause to cause, we can trace the parent cause to the earth- 
quake which was the remote cause of the fire. But the plain 
common-sense reading of the policy would convey no information 
to plaintiff that he could not recover if the cause of the cause of 
the cause of the fire was an earthquake. He could understand by 
reading the policy that if an earthquake should by its violence set 
his building on fire that he could not recover the loss; but it would 
be difficult for any one to understand that the plaintiff agreed 
that the defendant might be exempt from a fire the remote cause 
of which was an earthquake. 

“Suppose a statute should make it a crime for any one to cause 
a building to be burned. A. becomes the father of a mischievous 
boy. He buys matches and leaves them on his dining room table. 
The boy of his own volition takes the matches and sets fire to the 
building. A. in one sense caused the fire as he was the remote 
cause of it. He became the father of the boy, he bought the 
matches, and left them where the boy could get them. Was the 
fire caused or occasioned by or through A. under such circum- 
stances? According to the theory of appellant, if a very slight 
shock of earthquake had upset a lamp and thus set fire to a build- 
ing, and this building should communicate the fire to an adjoining 
building, and thence from building to building until the whole 
city had burned, not a dollar of insurance could be recovered if 
the policies each contained the clause under discussion. We do 
not think that either the plaintiff or the defendant ever contem- 
plated making any such contract. It would certainly require the 
most clear and unambiguous language to justify any court in 
placing a construction upon a policy of insurance that would have 
such result. The company, by its own words, in the first part of 
the clause has provided that it shall not be liable for loss in cer- 
tain cases caused either ‘directly or indirectly’ by the things there- 





1710 Insurance Law Journal Vol. 39. | Dec., 1910. 


in enumerated. It then, after a semicolon, used other language. 
It dropped the words ‘directly or indirectly,’ and in lieu thereof 
used the words ‘by or through.’ Was it the intention that the 
words ‘by or through’ should have a different meaning from the 
words ‘directly or indirectly’? We think it clearly appears that 
it was not intended by the use of the words ‘by or through’ that 
the defendant was not to be held for any loss indirectly caused 
by earthquake, volcano, hurricane, or any of the terms used after 
the words ‘by or through.’ 

“Appellant calls our attention to section 2628 of the Civil Code, 
and insists that it is exempt under said section. There are two 
sections of the Civil Code bearing upon the question discussed, 
and they must be read together. Section 2626: ‘An insurer is 
liable for a loss of which a peril insured against was the proxi- 
mate cause; although a peril not contemplated by the contract 
may have been a remote cause of the loss; but he is not liable 
for a loss of which the peril insured against was only a remote 
cause.’ Section 2628: ‘When a peril is specially excepted in a 
contract of insurance, a loss, which would not have occurred but 
for such peril, is thereby excepted; although the immediate 
cause of the loss was a peril which was not excepted.’ It will be 
noticed that section 2626 makes the insurer liable when the peril 
insured against was the proximate cause of the loss, although a 
peril not contemplated may have been the remote cause. In this 
case the peril insured against was fire. The peril not insured 
against was earthquake. The defendant is liable although the 
earthquake was the remote cause of the loss. What is the mean- 
ing of section 2628? As applied to this case the peril specially 
excepted is fire directly caused by an earthquake. If what has 
been said heretofore is logical and correct, the policy only ex- 
cepted loss by a fire directly caused by an earthquake. The ex- 
cepted peril—that is, loss by fire caused directly by an earthquake 
—did not occur. The question therefore as to whether or not the 
loss would have occurred but for an excepted peril which never 
occurred is a false quantity. It is not necessary to hold that the 
company by providing that it should not be liable for fire losses 
directly caused by an earthquake can read the provisions of sec- 
tion 2628 into the proviso, and thus claim an exemption much 
broader than that stipulated for in the policy. It certainly would 
be carrying the exception to a great length to hold that the plain- 
tiff agreed that the defendant should not be liable for fire loss di- 
rectly caused by earthquake, and that, by reason of the section, 
the defendant is not liable for a fire indirectly caused by an earth- 
quake. No rule of construction would justify us in holding that 
the section broadens the scope of the original exception. The 
exception was made in the contract of insurance and must be 
held to control, as it was the deliberate words of the parties used 
by them in making the contract. The rule herein announced is 
supported by analogous cases in many jurisdictions. 

“In Winspear vs. Ins. Co., 6 Q. B. Div. 42, the terms of the 
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policy provided ‘that it should cover any personal injury caused 
by accidental, external and visible means, if the direct effect of 
such injury should occasion his death’; and it further provided 
that it should not extend to ‘any injury caused by or arising from 
natural disease or weakness or exhaustion consequent upon dis- 
ease.’ The insured was seized with an epileptic fit, and fell into 
a stream, and was there drowned while suffering from the fit. 
It was held that the death was within the risk covered by the 
policy, and that the proviso did not apply. 

“In Lawrence vs. Ins. Co., 7 Q. B. Div. 216, the policy pro- 
vided: “This policy covers injuries accidentally occurring from 
material and external cause appearing upon the person of the 
insured, where such accidental injury is the direct and sole cause 
of the death of the insured, but it does not insure in case of death 
from fits * * * or any disease whatsoever arising before or 
at the time or following such accidental injury, whether conse- 
quent upon such accidental injury or not, or whether causing 
such death directly or jointly with such accidental injury.’ The 
insured, while at a railroad station, was seized with a fit, and fell 
forward off the platform across the railway, when an engine and 
carriages which were passing went over his body, and killed him. 
It was held that the death of the insured was caused by an acci- 
dent within the meaning of the policy, and that the insurers were 
liable. 

“In Mfg. Ind. Co. vs. Dorgan, 58 Fed. 945, 7 C. C. A. 581, 22 
L. R. A. 620, an action was brought on a policy of insurance. 
It was contended that, while suffering from an attack of heart 
disease, the insured fell into a stream in which he was fishing, 
and was drowned. The trial court assumed that the fall was 
due to weakness of the heart, and proceeded on this assumption 
to construe the policy. The policy provided that the company 
should not be liable if death was caused by ‘any bodily injury 
happening directly or indirectly in consequence of disease, or to 
death or disability caused wholly or in part by bodily infirmities 
or disease, or to any cause where the accidental injury was not 
the proximate and sole cause of disability or death.’ It was held 
that death was caused by drowning, and not from disease, and 
Judge Taft, delivering the opinion, said: ‘We are of the opinion 
that in the legal sense, and within the meaning of the last clause, 
if the deceased suffered death by drowning, no matter what was 
the cause of his falling into the water, whether disease or a slip- 
ping, the drowning in such case would be the proximate and sole 
cause of the disability or death, unless it appeared that death 
would have been the result, even had there been no water at hand 
to fall into. The disease would be but the condition; the drown- 
ing would be the moving, sole and proximate cause.’ 

“It was said by Judge Seawell of the superior court in the 
case of Baker & Hamilton against this same defendant, in con- 
struing the same provision in one of the defendant’s policies: 
‘The primary fires may have been due to unskillful or defective 
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wiring, or to improper construction of the buildings in which 
they were installed, or both. It was known to the parties when 
they entered into the contract that the defendant was to be liable 
for a loss of which fire and not earthquake was the proximate 
cause. It is unreasonable to hold that in accepting the policy 
plaintiff should have understood that he assumed the conse- 
quences of the negligence of other persons, over whom he had 
no control, at a point far distant from the insured property.’ In 
another case of Baker & Hamilton against this same defendant 
(157 Fed. 280), it was said by Judge Whitson, in considering the 
same clause in a like policy: ‘Having seen that this exception 
relates to the origin of the fire, and that there must be a direct 
connection between the earthquake and the starting of the fire, 
it seems reasonably clear that it was the intention of the defend- 
ant to exempt itself from liability if an earthquake should be the 
immediate, proximate, and direct cause of a fire which destroyed 
the property. That might occur in a good many ways. Earth- 
quake might cause a fire in the building by short-circuiting of the 
wires, or by a gas explosion, or by throwing inflammable ma- 
terial into contact with the fire of a furnace, or the like, and this 
would be an earthquake-caused fire. But if such a fire should 
start in a building a mile away, and be thence communicated from 
building to building until it reached property not directly so af- 
fected, a fire originating would be indirectly caused by earth- 
quake, and not directly.’ In another case, of Willard against this 
same insurance company, Judge Van Fleet construed the policy 
in the same way; and his ruling was affirmed in an opinion de- 
livered by the United States Circuit Court of Appeals, 164 Fed. 
404 [90 C. C. A. 392, 21 L. R. A. (N. S.) 103]. It is not neces- 
sary to quote from that case or from other authorities. The cases 
cited fully support the construction we have given to this policy.” 
Our further examination has satisfied us that the views ex- 
pressed in the foregoing opinion are correct. In answer to cer- 
tain suggestions made by appellant in its petition for a hearing of 
the cause in this court, we may add that we do not understand 
the opinion now approved by us to hold that, under the facts 
stated in defendant's offer of proof, the earthquake was as mat- 
ter of law and for all purposes to be regarded as a remote rather 
than the proximate cause of the loss. The conclusion reached by 
the Court of Appeal is based on the peculiar phraseology of this 
particular policy, which makes a distinction between loss caused 
“directly or indirectly” by certain means other than earthquake 
and “loss or damage occasioned by or through” earthquake. The 
omission of the words “directly or indirectly” from the clause 
dealing with earthquake justifies a limitation of that clause to loss 
occasioned directly, as well as proximately, by earthquake. The 
grounds and the result of this construction are more fully and 
very satisfactorily set forth in the opinion of the eT States 
Circuit Court of Appeals in Williamsburgh City F. I. Co. vs 
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Willard, 164 Fed. 404, 90 C. C. A. 392, 21 L. R. A. (N. S.) 103, 
one of the cases cited by Mr. Justice Cooper. 
The order is affirmed. 







Note by the Editor of the Insurance Law Journal. 






The same question regarding liability in connection with an earth- 
quake as in this case is involved in McAvoy vs. Ins. Co., 38 Ins. L. J. 
885; Commercial Union Assur. Co. vs. Club, 38 Ins. L. J. 913; and Pa- 
cific Union Club vs. Assur. Co., 39 Ins. L. J. 730, and substantially similar 
views were held that a loss to be within the exception must be chargeable 
directly to the earthquake itself and not to some intervening cause which 
might in turn be due to the earthquake. Analogous in its character is the 
exception in the policy in case of riot. It has here been held by the U. S. 
Supreme Court (/£tna Ins. Co. vs. Boon, 95 U. S. 117) that a fire set by 
the regular constituted authorities in order to successfully resist an armed 
invasion was chargeable to the latter, and so within the exception. It was 
also held that the exception applied although the fire, as here, was com- 
municated through another building. So in Connor vs. Assur. Co., 130 
Fed. 743, a fire started in a field and, communicating to a building, was 
held to be proximately chargeable to the authorities who ordered it and 
to be excepted. A contrary doctrine, however, was held in Portsmouth 
Ins. Co. vs. Reynolds, 32 Gratt (Va.) 613; Harris vs. Ins. Co., 50 Pa. 341; 
Boon vs. Ins. Co., 40 Conn. 575. Similarly exceptions to losses caused by 
explosion are analogous, and the question of liability depends on whether 
the loss is directly chargeable to the excepted cause. In Louisiana, &c., 
Ins. Co. vs. Tweed, 7 Wall. 44, a fire originally due to an explosion was 
held within the exception though it had been communicated through other 
property where it had burned continuously. See, also, Tannert vs. Ins. 
Co., 34 La. Ann. 249. 

In all such cases of remote or proximate cause, the real question gen- 
erally is, what would popularly be regarded as the cause within the 
language of the policy? An injury of any kind does not usually end 
fatally without the intervention of many minor disorders that are due to 
it; the question of causation in case of an accident policy will depend on 
whether the relation is so close that the mind naturally fastens on the 
injury itself as the cause, ignoring intervening links in the chain. 
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FORFEITURE—WAIVER. 
If there was any breach of the stipulation in the policy prohibiting any 
change in the title, interest, or possession of the assured, the insur- 
ance company was estopped from claiming a forfeiture on that 
ground by reason of the fact that its adjuster, with full ‘knowledge of 
the facts giving rise to such claim of forfeiture, demanded of and 
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caused the assured to incur trouble and expense in furnishing an 
estimate of a builder showing the value of the property insured and 
destroyed by fire. 


[For other cases, see Insurance, Cent. Dig. § 1078; Dec. Dig. § 397.] 


SUBROGATION. 
Where a policy on the property of a mortgagor is made payable to the 


lender as his interest may appear, and_ the insurance company by 
separate agreement with the lender is obligated to pay the latter not- 
withstanding it may deny liability to the assured, with the right under 
such agreement to be subrogated to the rights ‘of the lender against 
the assured, and pays the lender with a denial of liability to the as- 
sured, but is in fact at the time liable to the asgured, the payment to 
the lender operates at the time it is made to extinguish pro tanto the 
debt of the assured to the lender; and in a suit wherein it is sought 
to obtain against the assured a judgment on her notes transferred by 
the lender to the insurance company in consideration of such pay- 
ment, the assured may plead the fact of payment, notwithstanding a 
failure to furnish proofs of loss, or to commence suit on the policy 
within the time prescribed therein, the payment to the lender having 
been made before the expiration of such time. 


[For other cases, see Insurance, Cent. Dig. § 1509; Dec. Dig. § 606.] 
FIRE INSURANCE—CONSTRUCTION OF PROPERTY “AP- 


PRAISAL”—“EXAMINATION.” 


A fire policy provided that the assured should not be held to have waived 


any provision or condition of the policy or any forfeiture thereof by 
any requirement, act, or proceeding ‘on its part relating to the ap- 
praisal or to any examination therein provided for. Held, that the 
“appraisal” and “examination” did not cover acts of the assured’s 
appraiser in demanding of and causing assured to incur trouble and 
expense in furnishing an estimate of the builder showing the value of 
the property insured and destroyed by fire. 


[For other cases, see Insurance, Cent. Dig. §§ 1078-1082; Dec. Dig. § 397.] 
[For other definitions, see Words and Phrases, vol. 1, p. 436; vol. 3, pp. 


2534, 2535.] 


Error from Superior Court, Fulton County; W. D. Ellis. 


Judge. 


Action by William F. Tait against J. M. Colvard, executrix of 


Mrs. L. F. McCroskey, in which the Scottish Union & National 
Insurance Company was made a party defendant. From the 
judgment, the insurance company brings error... Affirmed. 


Wiis M. Everett, for Plaintiff in Error. 
ANDERSON, FELLDNER, ROUNTREE & WiLson, for Defendants 


in Error. 


Hoen, J. 
Mrs. L. F. McCroskey (hereinafter called the assured) ex- 


ecuted to the Security Investment Company (hereinafter called 
the lender) three promissory notes, of $1,000 each, to secure a 
loan from that company to her on a farm, with a dwelling there- 
on, owned by her. While the loan was in force, Mrs. McCroskey 
insured the dwelling for $1,500 with the Scottish Union & Na- 
tional Insurance Company (hereinafter called the insurer, or in- 
surance company). By the terms of the policy any loss there- 
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under was made payable to the lender, for itself, or as agent for 
its assigns. One of the provisions of the loan agreement was 
that the borrower should keep the property insured for the benefit 
of the lender. The insurance company was under an agreement 
(which was made independent of the policy between the insur- 
ance company and what was termed the “Association,” the latter 
representing certain lenders, including the lender in the instant 
case) that, so far as the lender was concerned, the policy should 
not be invalidated by any act or neglect of the insured, “nor by 
any defect in or any change in title, occupation, or ownership of 
said property.” This agreement further provided that whenever 
the insurance company should pay to the lender any sum for loss 
or damage under the policy, “and shall claim that, as to the mort- 
gagor or owner, no liability therefor existed, the said insurance 
company shall, to the extent of such payment, be subrogated to 
all the rights of the said association under all securities held by 
it as collateral as to the mortgage debt.” 

In July, 1903, the buildings covered by the insurance were de- 
stroyed by fire. Some preliminary negotiations (not necessary 
to be detailed here, but which will be adverted to later on) were 
had between the insurer and the assured relative to an adjust- 
ment of the loss. Afterwards the adjuster of the insurer learned 
that there had been a contract between the insured and a third 
person, by virtue of which the latter was placed in possession of 
the property prior to the fire. He wrote to the attorney for the 
insured to ascertain the nature of the contract, whereupon the 
latter replied in effect that the contract was not one violative of 
any provision in the policy relating to change of title, interest, or 
possession. The policy contained a provision that it should be 
void in the event “any change, other than by the death of an in- 
sured, take place in the interest, title, or possession of the sub- 
ject of insurance (except change of occupants without increase 
of hazard) * * * by voluntary act of the insured, or other- 
wise.” The letter of the attorney above referred to was for- 
warded by the adjuster to the insurance company, which replied 
that the policy was void as to the insured by reason of breach of 
the above-quoted condition, but that the insurer was obligated 
by reason of its contract with the lender to pay it the amount of 
the loss, and directed that this be done and an assignment to the 
extent of the payment be taken from the lender, subrogating the 
insurer to the lender’s rights against the insured to that extent. 
This correspondence was had during September and October 
next succeeding the fire in July. On December 26, 1903, the in- 
surer took from the lender an instrument of this character, 
wherein the lender acknowledged receipt of $1,500 as the full 
amount of the policy, and recited that, as the insurer claimed no 
liability existed as to the assured, the lender assigned to the in- 
surer “all its [the lender’s] rights under said mortgage and all 
securities held by it as collateral to the mortgage debt to the ex- 
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tent of said payment to them of fifteen hundred ($1,500) dollars, 
priority being given the debt due” to the lender. 

In December, 1906, William F. Tait, as transferee of one of 
the $1,000 loan notes and of the half interest in another, brought 
suit against the executrix of the estate of Mrs. McCroskey, the 
insured, to recover the amount of principal and interest due 
thereon to him. In answer thereto, the defendant set up the ex- 
ecution of the three notes, for $1,000 each, to the Security In- 
vestment Company, heretofore mentioned, the payment by the 
insurer to the lender of $1,500, and that, instead of crediting her 
with the $1,500 thus paid, the lender had unlawfully and against 
her protest transferred one of the notes and one-half of another 
to the insurer, and insisted that each of the outstanding loan 
notes, those in the hands of the plaintiff and those transferred to 
the insurer, was entitled to a credit of one-half of principal and 
one-half of interest, and prayed that the insurance company be 
made a party to the suit. The latter, having been made a party, 
filed its answer, claiming that it was entitled to collect the notes 
transferred to it in full, having paid full value therefor, and de- 
nied that it was in any way liable to the defendant on account of 
the insurance policy heretofore mentioned. By amendment the 
insurance company asserted that it was not liable on the policy, 
because the insured, before the fire occurred, had made a con- 
tract of sale of the property and the purchaser had gone into 
possession, thereby violating the stipulation in the policy that it 
should be void if any change in the title, ownership, or possession 
of the insured took place by the voluntary act of the insured, and 
further contended that it was not liable because the defendant 
had neither furnished the company with proof of loss as pro- 
vided in the policy, nor commenced an action thereon within 
twelve months from date of fire, as also provided. The case was 
submitted to the judge as the trior of both law and fact. His 
decision was adverse to the contentions of the insurance com- 
pany, and it excepted. 

1. One of the contentions of the executrix of the assured is 
that, if there was any forfeiture of the policy worked by the al- 
leged contract of sale changing the title, interest, or possession 
of the assured with respect to the property destroyed by fire, the 
insurance company has waived such forfeiture and was es- 
topped from asserting the same. The assured died in the spring 
of 1903, and the fire occurred on July 27th next thereafter. The 
executrix qualified in September. The letters which we will 
now refer to were all written in 1903. On September 29th the 
adjuster wrote to the attorney for the assured that he had just 
learned that the assured had made a sale of the property to a 
Mrs. Davis after the policy was issued, and wished to know the 
facts regarding such sale. On September 30th the attorney wrote 
to the adjuster in regard to the nature of the contract, and that 
no such contract was made as vitiated the policy. This letter 
was sent by the adjuster to the insurance company, and its 
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agency superintendent wrote the adjuster on October 17th, that 
the contract between the assured and Mrs. Davis forfeited the 
policy, and the proper thing to do was to pay the lender and take 
from the latter a transfer of the obligation of the assured to the 
lender, in accordance with the contract referred to in the state- 
ment of facts existing between the insurance company and the 
lender. In this letter it was stated: “After this, you can settle 
with the assured, or not, upon such terms as you deem best.” On 
November 2d the agency superintendent wrote to the adjuster, 
directing him to make a settlement with and take a transfer from 
the lender and close the matter up. On November 11th a copy 
of this letter was sent to the attorney for the executrix of the 
assured, by a representative of the lender. On November 14th 
the adjuster wrote to the executrix as follows: “Your letter of 
the 9th inst. received. I wrote you some time ago, and also Mr. 
Crafts, asking that you send me a builder’s estimate of the prop- 
erty. Kindly give this your attention, and we will act promptly.” 
On November 20th the adjuster wrote to the attorney for the 
executrix that the last-mentioned letter had been returned to 
him, presumably from lack of proper address; that he was 
anxious to have the executrix comply with his request for a 
builders’ estimate, and asked that the attorney write for him to 
the executrix about the matter, closing the letter with the follow- 
ing statement: “You are no doubt familiar with the terms of 
insurance policies ,and know that we have a right to call upon 
the assured for this.” On December 8th the attorney of the 
executrix sent the adjuster ‘an estimate made by the builder,” 
giving the value of the property burned. On December 9th the 
adjuster wrote to the attorney, acknowledging receipt of the 
builder’s estimate, and stating that it varied from another which 
he had; that it varied in one particular, in that it estimated the 
value of the property at $1,720, whereas the one he had estimated 
it at $2,650. This letter closed with the statement: ‘I am satis- 
fied that Mrs. Colvard had better have Mr. Horne go over his 
figures again, as the three-fourths clause is in the policy, and 
may come up in connection with the loss, and I do not wish this 
to play any part in the adjustment.” On December 31st the ad- 
juster wrote to the attorney that he appreciated his kindness in 
the matter and would not trouble him further in regard to it; 
and on January 5, 1904, the adjuster wrote the attorney that he 
had completed the adjustment of the matter with the agent of the 
lender, and would settle with him the full amount of the policy, 
provided the lender would consent to one requirement of its 
agent. This letter closed with the statement: “It is therefore, 
in all probability, unnecessary for you to trouble yourself further 
in regard to it.” 

Conceding, without deciding, that the contract of the assured 
with Mrs. Davis worked a forfeiture of the policy, we think that 
the conduct of the adjuster of the insurance company, after 
having knowledge of such facts as, according to the contention 
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of the insured, worked the forfeiture, estopped the insurer from 
claiming such forfeiture, if there was any. After such knowl- 
edge was obtained by the insurance company, it wrote to the ad- 
juster that the company should pay the lender according to its 
agreement with the lender, and after this “settle with the as- 
sured or not upon such terms as you may deem best.” The ad- 
juster then wrote to the executrix of the assured and her attorney 
to have a builder make an estimate of the value of the property 
burned, that he had a right to require this under the terms of 
the policy, and that upon receipt of such estimate he would act 
promptly in regard to the matter. While it does not appear from 
the record that the executrix incurred any expense for the 
service rendered by the builder in making the estimate, it is fair 
to presume that such expense was incurred, and we think the 
insurance company was estopped from asserting a forfeiture of 
the policy, if any right to do so existed, where, after it had 
knowledge of the facts which it contended worked the forfeiture, 
it required the assured to incur trouble and expense in having an 
estimate of the value of the property destroyed made by a builder, 
and did not in connection with such request inform the assured 
that it expected to insist on such forfeiture. The adjuster, at the 
time of making such request and causing the executor of the 
assured this trouble and expense, had authority from the com- 
pany to disregard the forfeiture, if he saw fit, and settle with the 
assured upon such terms as he deemed best; and his dealing 
with the assured as above outlined, looking to an adjustment. 
without any reservation of the right to claim a forfeiture, might 
fairly justify the executrix in believing that it was his intention 
to forego the forfeiture and settle the loss under the terms of 
the policy. In this connection, see 3 Cooley’s Briefs on Ins. §§ 
2733, 2739. Unless such conduct on the part of the adjuster 
caused her to believe that a forfeiture, if any existed, would 
not be insisted upon, it is not fair to presume that the executrix 
would have incurred the expense and trouble of furnishing a 
builder’s estimate of the property burned. It does not appear 
that any agent of the insurance company had the agent of the 
lender to send to the attorney for the insured the letter to. the 
adjuster from the insurer claiming that the contract with Mrs. 
Davis and the owner worked a forfeiture of the policy, nor does 
it appear that the insurer, or its agents, ever notified the execu- 
trix of the assured, or her attorney, before or at the time of the 
payment to the lender, that any forfeiture of the policy was 
claimed. 

The policy provided: ‘This company shall not be held to have 
waived any provision or condition of this policy or any forfeiture 
thereof by any requirement, act, or proceeding on its part relat- 
ing to the appraisal or to any examination herein provided for.” 
The conduct of the adjuster hereinbefore set forth involved “no 
proceeding on its part relating to the appraisal or to any exami- 
nation” referred to in the policy. The “appraisal” and “exami- 
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nation” referred to in the above-quoted provision of the policy 
refer to matters other than that of an estimate of the builder of 
the value of the property destroyed, which was requested by the 
adjuster. 

2. Having determined that the insurance company was es- 
topped from insisting that there was any forfeiture of the policy, 
and as the company was compelled to pay the lender in any 
event, payment by the insurance company to the lender operated 
as a payment on the debt of the insured to the lender, and op- 
erated at that time to discharge, to the extent of the payment, the. 
debt of the assured to the lender. The payment was a conclusive 
admission of loss, and the company is in no position to contend 
that the payment it made should not thus operate because proofs 
of loss were not furnished. The requirement in the policy that 
suit be commenced thereon within twelve months from the date 
of the fire has no application in this case, holding, as we do, that 
the payment by the insurance company to the lender was an ex- 
tinguishment pro tanto of the debt of the assured to the lender. 
It was a settlement of the policy as far as concerned the assured, 
as well as the lender, and no suit by the assured on the policy 
was necessary. It follows that the assured, in a suit wherein the 
insurance company sought to enforce against her the notes trans- 
ferred to it by the lender, could interpose in defense thereof a 
plea of payment, as she did in this case. See 4 Cooley, Briefs ou 
Ins. p. 3917. 

Judgment affirmed. All the Justices concur, except 


‘ LuMPKIN, J. (dissenting). 

I concur in the principle stated in the second headnote. I do 
not think the facts of the case can be declared as matter of law 
to work an estoppel on the insurance company. 


Note by the Editor of the Insurance Law Journal. 


The peculiar feature of this case is that the company at no time de- 
nied or disputed its liabilty for the loss, but simply its liability to the in- 
sured herself. The rule that a demand for estimates such as was here 
made estops the company from denying liability unless otherwise stipu- 
lated in the policy seems to be well established. The cases cited in 
Cooley’s Briefs, referred to by the court, abundantly sustain this rule. 
In Dick vs. Ins. Co., 92 Wis. 46, a non-waiver agreement as to appraisal, 
as in the present case, was held not to apply to an adjuster’s demand for 
a carpenter’s estimate. According to the facts as here stated, the adjuster 
had been directed to pay to the lender on the basis of no liability to the 
insured, but with discretionary power to also adjust any claim of the 
latter. In the exercise of that discretion a demand was made for esti- 
mates on the ground that the insured was obligated to furnish them 
Such obligation could only arise on the assumption that the contract was 
not void as to the insured, and the demand on that assumption apparently 
was complied with. The insured had no knowledge that the estimate was 
called for simply for the purpose of effecting a settlement that would de- 
prive her of the benefit. On principle, therefore, it would seem that the ma- 
jority opinion as to the estoppel was correct. 
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SUPREME COURT OF MICHIGAN. 


In rE CITIZENS’ MUT. FIRE INS. CO. 
oF HoLty. 


ELY 
US. 


OAKLAND CIRCUIT JUDGE.* 


PLAN—NATURE OF POLICIES—STATUTES. 


Comp. Laws, § 7256, providing that it shall not be lawful for any insur- 
ance company organized on the mutual plan to do business or take 
risks on the stock plan, nor for a stock company to do business on the 
mutual plan, has not been repealed or modified except as affected by 
Pub. Acts 1909, No. 197 


[For other cases, see Insurance, Dec. Dig. § 4.] 


PLAN—STATUTES—POLICY—VALIDITY. 


Under Comp. Laws, § 7256, prohibiting a mutual insurance company from 
doing business on the stock plan, cash premium stock plan policies 
issued by a mutual fire insurance company containing no assessment 
liability clause were void. 


{For other cases, see Insurance, Cent. Dig § 74; Dec. Dig. § 57.] 


MUTUAL COMPANIES—INSOLVENCY—UNEARNED PREMI- 
UMS—RETURN. 


Where a mutual fire insurance company issued farm risk policies and 
cash premium stock plan policies, both of which were void because 
issued in violation of statute, the holders, on the insolvency of the 
insurance company, were entitled to a return of the unearned pre- 
mium, under the equitable rule that, where a contract is invalid and 
the parties acted in good faith, they should be placed as near as pos- 
sible in statuo quo. 


[For other cases, see Insurance, Dec. Dig. § 72.] 


On rehearing. Modified and affirmed. 
For former opinion, see 125 N. W. 375. 


Argued before Bird, C. J., and Ostrander, Stone, Moore, 
Brooke, McAlvay, and Blair, JJ. 


K. P. RocKweE.t and H. M. ZIMMERMAN, for Relator. 

Harry E. Hooker and Frank L,. Covert, for Respondent. 

FrANz C. Kuun, Atty. Gen. (Arthur P. Hicks, of counsel), 
Amicus Curiz. 

STongE, J. 

This cause has been before the full bench upon a rehearing 
granted on motion of the Lansing Insurance Agency et al. and 
by consent of the petitioner. Although the application for a re- 
hearing is based upon the one question whether cash premium 


* Decision rendered, Sept. 28, 1910. 127 N. W. Rep. 769. 
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policies are assessable, yet the briefs of the several parties in in- 
terest, as well as that of the Attorney General as amicus curie, 

have gone into nearly all of the questions considered by us in 

the original opinion. For a statement of the contents of the 

record, and the facts of the case, we refer to the original opinion, 

which we do not deem it necessary to enlarge or change, except 

as hereinafter set forth. 

Upon the first hearing of the case, our attention was not called 
to section 7256, Comp. Laws, which reads as follows: “It shall 
not be lawful for any company organized upon the mutual plan 
to do business, or take risks upon the stock plan, neither for a 
company organized as a stock company to do business upon the 
plan of a mutual insurance company.’’ A careful examination 
of our statutes satisfies us that the section above quoted has not 
been repealed or modified, except as it may be said to be affected 
by Act. No. 197, Pub. Acts 1909, with the provisions of which 
last act it is not claimed that the Citizens’ Mutual Fire Insur- 
ance Company of Holly has ever complied. For the purposes of 
this case, therefore, we must consider said section 7256, Comp. 
Laws, as still in force. There can, we think, be no question that 
the company with which we are here dealing was organized upon 
the mutual-plan under the provisions of Act No. 82, Pub. Acts 
1873, being chapter 195, Comp. Laws 1897, and that the provi- 
sions of section 7256, Comp. Laws, apply here. We are frank 
to say that, had we known of the existence of this statute, we 
should have held, as we now hold, that such of the cash pre- 
mium stock plan policies as did not contain the assessment lia- 
bility clause were void, as we held the farm policies to be, be- 
cause issued contrary to the express provisions of the statute. 
An examination of the record and briefs in the case of Osius vs. 
O’Dwyer, 127 Mich. 244, 86 N. W. 831, shows that section 7256, 
Comp. Laws, was not referred to, nor considered by the court. 
It was not necessary to a disposition of that case to pass upon 
the validity of the policy. The case simply decides that the policy 
there considered was an ordinary contract of insurance, and did 
not make defendants members of the company, and liable for 
assessment. That this was true cannot be questioned. 

We are now Satisfied that such of the cash premium stock plan 
policies as did not contain the assessment liability clause, and all 
of the farm risk policies are in the same class and should be 
treated as void, because issued in violation of the statute. This 
brings us to the question whether the holders of these policies 
are entitled to a return of the unearned premiums. In our former 
opinion we held that the holders of the farm risk policies were 
not entitled to a return of unearned premiums in any case. A 
further investigation of the question satisfies us that this conclu- 
sion was not equitable or just under the circumstances. While 
the contracts are void and cannot be enforced, it does not follow 
that the holder of the cash premium stock plan policy of any class 

should not be entitled to a return of the consideration paid. If 
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an insurance company issued to-day to A. a void policy, and re- 
ceives the premium, both parties acting in good faith (as all the 
parties here seem to have acted), and to-morrow it is discovered 
that the policy is void, it would seem to be just and equitable that 
A. should be entitled to receive back the premium paid. If the 
risk did not attach, and in consequence the risk was never actu- 
ally carried by the insurer, there has been a failure of considera- 
tion, and the insured is entitled to a return of his consideration 
paid, namely, the premium, as money had and received to his use. 
19 Cyc. 609; Waller vs. Northern Assur. Co., 64 Iowa, 101, 19 
N. W. 865, and the many cases there cited; May on Insurance, 
§ 567, and cases cited. While no recovery can be had upon the 
contract, because ultra vires and void under the statute, forbidding 
it, and such contract cannot be made binding by estoppel even, 
yet applying the equitable rule which this court has applied to 
Sunday contracts, and void contracts of that nature, the parties 
should be placed as near as may be in statu quo. Tucker vs. 
Mowrey, 12 Mich. 378; Winfield vs. Dodge, 45 Mich 355, 7 N. 
W. 906, 40 Am. Rep. 476; Brazee vs. Bryant, 50 Mich. 136, 15 
N. W. 49. This is a proceeding in equity, and certainly the rules 
which should apply in the equitable action of assumpsit for money 
had and received should apply here. The opinion of this court 
in the recent case of Hoyt vs. Paw Paw Grape Juice Co., 158 
Mich. 619, 123 N. W. 529, is very pertinent, and is, we think, 
controlling of this question. A distinction should be made be- 
tween contracts merely ultra vires and void and those which are 
illegal or immoral, such as wager policies and similar contracts 
where the parties are in pari delicto. 15 Am. & Eng. Ency of 
Law (2d Ed.) 932; 19 Cyc. 759; Walhier vs. Weber, 142 Mich. 
322, 105, N. W. 772. 

It may be said that, to be logical, we should hold that these 
policyholders are entitled to recover the entire premium paid, and 
not merely the unearned portion thereof. But we think that when 
we consider that this is an equitable rule to be applied in an equi- 
table proceeding, where the holders of policies have only asked 
for the return of unearned premiums, and where the reports of 
the company have shown the manner in which the business was 
done from time to time, and the contracts were entered into m 
good faith and were treated as binding upon all parties, until the 
tailure of the company, it would not be just or equitable to the 
members who must pay the assessment to require of them more 
than the unearned portion of the premiums. We are content with 
and adhere to the conclusion in our former opinion wherein we 
held that the holders of such cash premium stock plan policies as 
contain the assessment liability clause must be considered mem- 
bers of the company, with all the rights and subject to all the 
liabilities of membership, and are liable to assessment. Their 
contracts were legal and binding, and it follows that they are en- 
titled to unearned premiums under the terms of their contract. 
As we held before, we now repeat: ‘There was here a contract 
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to pay unearned premiums. * * * The logical view is that 
the company has received under the contract more money than it 
has earned, and justice requires it, in a case like this, to make a 
reiund.” We think that a distinction should be made between 
this class and the members who hold mutual policies, and who 
paid assessments from time to time, as the obligations of the 
company required them to be made. 

We conclude therefore: (1) That the holders of the mutual 
or assessment plan policies and the holders of such of the cash 
premium stock plan policies as contain the assessment liability 
clause are members of the said company, and are liable to assess- 
ment. (2) That the holders of such cash premium stock plan 
policies as did not contain the assessment liability clause, and the 
holde1s of the farm risk policies, will not be considered members 
of said company, and are not liable to assessment, and their poli- 
cies are void. (3) That the holders of both classes of the cash 
premium stock plan policies and the holders of such of the farm 
risk policies as were issued on the stock plan are entitled to 
unearned premiums, the same to be prorated. (4) That an as- 
sessment upon the mutual policyholders, toca the cash pre- 
mium stock plan policyholders which contain the assessment lia- 
bility clause, be made by the receiver, not only to pay valid loss 
claiins, but also to pay unearned premiums on cash premium stock 
plan policies of all classes, including cash premium stock plan 
farm risk policies, and also all necessary expenses and ‘costs. 
‘he cash premium stock plan policyholders, here held to be lia- 
ble to assessment, should be allowed to offset the unearned pre- 
miums. It will be the duty of the receiver to ascertain and report 
to the circuit court in chancery the number of each class of cash 
preirium stock plan policies, and the amount of unearned pre- 
iniums due thereon, as well as the amount required to pay valid 
losses, upon the basis of this opinion, together with the costs for 
services, and the expenses of the receiver. Whereupon an assess- 
raent shall be ordered by said court upon the basis of this opinion. 
The order of the circuit court relating to policies issued on farm 
property is so modified as to entitle the holders of cash premium 
stock plan policies in that class, if any, to unearned premiums. 

The costs of this proceeding will be borne by the fund of the 
said company to be provided for in the assessment. 


Note by the Editor of the Insurance Law Journal. 


If this were not an equitable proceeding it might be difficult to har- 
monize the conclusion of the court with the recognized doctrine of estop- 
pel in such cases. Formerly the courts were exceedingly reluctant to 
virtually validate acts of a corporation in excess of its legal powers, on 
the ground that such acts were in themselves absolutely nugatory in case 
of an artificial creation whose entire authority was circumscribed by its 
charter, and public policy forbade that such acts should be sustained even 
though the offending company by its plea of ultra vires sought to take 
advantage of its own wrong. See Rochester Ins. Co. vs. Martin, 13 Minn. 
59; Webster vs. Ins. Co., 7 Fed. Rep. 399; Miller vs. Ins. Co., 92 Tenn. 
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167. But this doctrine has been substantially modified in later decisions, 
where the effect of the plea was to permit the corporation to thus profit 
and the doctrine of equitable estoppel has been allowed to be interposed 
in such cases where it appeared that the insurer was seeking to avoid a 
contract into which the insured was induced to enter in good faith and 
of which it had received the benefit. See Garner vs. Ins. Co., 86 N. W. 
Rep. 289; Doane vs. Ins. Co., 43 N. J. Eq. 522; Denver Ins. Co. vs. Mc- 
Clelland, 9 Colo. 11; Watts vs. Ass’n, 111 Iowa 90. 

The rule, however, has been held not tq apply to the relations be- 
tween a mutual company and its own members in cases where they are 
mT to know the limitations of its powers. See Rockhold vs. Ass’n, 

9 N. E. Rep. 710; Watts vs. Ass’n, 111 Iowa 90. 

But where a statutory violation is involved it is generally held that 
no estoppel to plead ultra vires will be permitted regardless of benefits 
received. See Mutual Guaranty F. Ins. Co. vs. Barker, 107 Iowa 143: 
Weed vs. Cumming, 198 Pa. 442; Manir’s, &c., Ins. Co. vs. Gent, 13 III. 
App. 308; Patrons of Industry vs. Plum, 84 App. Div. (N. Y.) 96. In the 
present case the strict application of this rule would have compelled the 
return of the entire premium and not merely the unearned portion in the 
case of the stock policies at the expense of the mutual members. 

But the court assumes that they in fact enjoyed the benefit of the pro- 
tection, even though their contracts were ultra vires. The logical weakness 
of this position may be in a measure overcome by the consideration that, if 
not protected by their contracts, these policyholders had ground for claim- 
ing damages against the company on this account in case of loss, and 
could therefore be treated in equity as having received a benefit equivalent 
to their earned premiums. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


Turrp Circult. 


EXCHANGE MUT. FIRE INS. CO. 
US. 


WARSAW-WILKINSON CO.* 


CONSTRUCTION OF POLICY—AMOUNT OF INSURANCE. 


A fire insurance policy issued by a mutual company on deposit by the 
insured of a sum by way of premium to be subject to assessments 
contained the following provision: “If the deposit made by the in- 
sured at the time this policy is issued should be less than the pre- 
mium which would be payable on the property hereby insured for the 
amount of insurance above named, at the rate charged by the ma- 
jority of the stock companies engaged in fire insurance business in 
the locality in which this risk is situated, then it is understood and 
agreed that the amount of insurance contracted for herein and all 
claims for losses hereon shall be reduced pro rata on the several and 
separate items thereof.” Held, that the purpose of the provision was 
to put the insurance on a stock company basis; the criterion being 
the average rate which would be charged by such companies “on the 
property hereby insured” and was to be determined by taking the 


* Decision rendered, Sept. 12, 1910. 181 Fed. Rep. 330. 
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stock company rate there in vogue on the same kind of property and 
not the average on all classes without regard to the nature of the risk. 


[For other cases, see Insurance, Dec. Dig. § 173.] 


In Error to the Circuit Court of the United States for the 
Eastern District of Pennsylvania. 

Action by the Warsaw-Wilkinson Company against the Ex- 
change Mutual Fire Insurance Company. Judgment for plain- 
tiff for want of a sufficient affidavit of defense, and defendant 
brings error. Reversed. 


Before Buffington, C. J., and Archibald and Cross, D. JJ. 


H. B. Guu, for Plaintiff in Error. 

Rk. M. Scuick, for Defendant in Error. 

ARCHIBALD, D. J. 

This was an action on a fire insurance policy for $7,500. The 
value of the property insured was $33,000, and the loss was 
$12,000, distributed in various amounts over the building and its 
contents; the total insurance being some $19,800, and the de- 
fendant’s share, on the basis that the policy held good for the face 
of it, being $2,505.58, for which amount suit was brought. The 
defendant disputes its liability for this amount, and contends that 
it is only liable for $1,721.72; there being a clause in the policy 
by which the amount for which it was written was to be reduced 
under certain circumstances, which clause it is claimed is opera- 
tive here, and reduces the policy to $5,158, instead of $7,500, with 
a corresponding reduction in the amount due on it. The com- 
pany is a mutual company, and the insurance was effected by the 
deposit of $102.73, by way of premium, and the agreement on 
the part of the insured to pay such charges as might be levied by 
the directors against it. And the clause having evidently been 
inserted in the policy for the protection of the company against 
too low a rate, the question here is the construction to be given 
to it, and whether a case is made out within it. 

The clause of the policy reads as follows :— 

“Tf the deposit made by the insured at the time that this policy 
is issued should be less than the premium which would be pay- 
able on the property hereby insured for the amount of insurance 
above named, at the rate charged by the majority of the stock 
companies engaged in fire insurance business in the locality in 
which this risk is situated, then it is understood and agreed that 
the amount of insurance contracted for herein and all claims for 
losses hereon shall be reduced pro rata on the several and separate 
items thereof.” 

The defendant filed an affidavit of defense, which embodied its 
contentions and tendered judgment for $1,721.72. But the plain- 
tiff, not satisfied with that, and conceiving that no defense was 
shown to the whole amount claimed, took a rule for judgment for 
want of a sufficient affidavit of defense, which the court made 
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absolute; the views entertained with regard to it being expressed 
as follows :-— 

“The plaintiff contends that the word ‘charged,’ used in the 
provision of the policy above set ‘forth, should be construed to 
have reference cnly to rates charged by stock companies in in- 
suring the same property as that covered by the policy sued on. 
Indeed, the plaintiff goes further and insists that, unless the 
plaintitf’s property was actually insured by a majority of the 
stock companies engaged in fire insurance business in Warsaw, 
the place where the plaintiff's property was located, the quoted 
provision of the policy is wholly inapplicable to the present case. 
But I think the fair meaning of the language is that if $102.73 
was, when the plaintiff's policy was issued, less than the premium 
then charged by the majority of stock companies then engaged 
in fire insurance business in the locality where the plaintiff's 
property was situated for insuring property in that locality, the 
maximum indemnity of $7,500 mentioned in the policy sued on 
should be correspondingly reduced. The defendant, however, is 
not satisfied with either of these constructions. Its contention is 
that the language means that the maximum indemnity of the 
policy shall be reduced if the $102.73 was, when the plaintiff's 
policy was issued, less than the premium then charged by the 
majority of stock companies then engaged in fire insurance busi- 
ness in the locality where the plaintiff's property was situated, 
for insuring property like or similar to that of the plaintiff. Such, 
evidently, is the construction on which the affidavit of defense 
rests. But what right has the court thus to limit the meaning of 
the words of the policy? If, when the plaintiff’s policy was 
issued, much the larger part of the property insured in Warsaw 
by the majority of the stock companies engaged in fire insurance 
business there was limited to a class of better risks than the plain- 
tiff’s property, and therefore was insured at low rates, has not 
the defendant bound itself to take those low rates into considera- 
tion in estimating the maximum indemnity of the policy sued on? 
Would it be permitted, in such case, to consider only the higher 
rates for risks like or similar to the risk of the policy sued on? 
There is nothing in the policy that permits the defendant to take 
only a particular class of property insured in Warsaw as the 
basis on which to estimate the maximum indemnity. As I read 
the policy, the only way of ascertaining ‘the rate charged by the 
majority of the stock companies engaged in fire insurance ‘busi- 
ness in the locality in which this risk is situated’ is by getting the 
names of all the stock companies which, at the date of the issue 
of the plaintiff’s policy, had outstanding fire insurance in War- 
saw, learning the rates charged by those companies for such out- 
standing insurance, regardless of the nature of the risks, and then 
determining the question from the data thus obtained. It may 
be that such a rule is an unbusinesslike one for an insurance 
company to establish. But, in my judgment, it is the rule the 
defendant has made. Certainly there is no authority for the 
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court to read into the policy the words of limitation which are 
found in the affidavit of defense. When policies of insurance are 
obscure they are invariably construed most strongly against the 
company issuing them. Much less, then, may an insurance com- 
pany insert into the plain language of a policy issued by it words 
limiting its liability.” 

The opinion which is thus expressed does not in our judgment 
give proper effect to the provisions of the policy or the defense 
set up by the affidavit under it. The clause in controversy in 
terms provides for a reduction of liability from the amount for 
which the policy is written upon certain specified conditions ; 
these conditions in substance being that, if the deposit made by 
the insured by way of premium, at the time of taking out the 
insurance, is less than would be payable on the property insured, 
for the amount of insurance named in the policy, at the rate 
charged by a majority of the stock companies engaged in busi- 
ness, in the locality of the risk, then the amount of insurance con- 
tracted for is to be reduced proportionately. The insurance, in 
other words, is to be put on a stock company basis, as determined 
by the rate charged by a majority of such companies doing busi- 
ness in the vicinity. The criterion of this is the stock company 
rate there in vogue, on the same kind of property, and not the 
average on all classes without regard to the nature of the risk, 
as held by the court below, which is a clear departure from the 
terms of the policy. It is only by taking the stock company rates 
on similar property in the neighborhood that it can be determined 
what the stock company rate would be on the property insured, 
which rate by comparison is to decide the extent of liability on 
the policy; the agreement being that, if the deposit made by way 
of premium is less than this, there shall be a corresponding re- 
duction. Expressed briefly, the deposit made was to pay for the 
same amount of insurance that it would have bought on the prop- 
erty insured from the majority of the stock companies having 
risks in that locality, and no more than that, notwithstanding the 
amount for which it was written. And this could only be judged 
by the rates charged by such companies on the same kind of 
property. There is no ambiguity in this, nor does it read into 
the policy limitations not found in it. It is simply taking the 
policy as it stands, and giving it its natural, not to say unavoid- 
able, construction. And by contrast the construction given it in 
the court below, by which it was held that, in order to determine 
how much insurance the deposit made would buy at the rates 
charged: by a majority of the stock companies doing business in 
the locality, all the outstanding insurance of those companies 
there must be taken, regardless of the nature of the risks, im- 
ported into the policy something not found in it, nor entitled by 
any authorized implication to be brought into it. 

This being so, the affidavit of defense was sufficient, and judg- 
ment could not rightly be given in the face of it for more than 
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was there admitted. Pursuing the terms of the policy, it was 
there expressly averred, that :— 

“The deposit of $102.73 made by the plaintiff was less than 
the premium which would be payable on the property insured by 
the policy sued on for the amount of insurance named therein at 
the rate charged by the majority of the stock companies engaged 
in fire insurance business in the locality in which the risk was 
situated.” 

Not stopping with this, it was further averred that the $102.73 
deposited by the plaintiff was at the rate of $1.29 per $100 of 
insurance on the buildings, and $1.42 on the contents, and that 
the rates charged by a majority of the stock companies engaged 
in the fire insurance business, in that locality, when the policy 
was issued, was $1.84 per $100 for like insurance on such build- 
ings, and $2.09 on the contents; these, as it is said, being the 
rates charged by such companies for similar insurance upon the 
risk expressed in the policy in suit, which reduced accordingly 
the amount of insurance contracted for, the total amount of in- 
surance upon this basis for which the defendant was liable be- 
ing $5,158, and its proportionate amount of the loss incurred 
being $1,721.12, which sum it was at all times willing to pay, 
constituting as it did the amount for which alone it was liable. 
The defendant in these averments brought itself squarely within 
the clause of the policy involved, by which, as we construe it, it 
was protected from any larger liability than it admitted, and it 
was error therefore to give judgment for more than that. 

There are other contentions made by counsel for the plaintiff 
in order to sustain the judgment, but it is not necessary to notice 
them. 

The judgment is reversed, and a procedendo awarded. 


Note by the Editor of the Insurance Law Journal. 


The real intention of the parties to this unique policy stipulation is 

obviously correctly stated by the court. The purpose was to fix the mini- 
mum rate at the figures which the majority of the stock companies would 
charge. The vagueness arises from the difficulty of determining such fig- 
ures unless a majority of the companies chanced to be on the same risk, 
or the risk itself was a recognized member of a specific class to which 
rates were fixed, regardless of their individual character. In the absence 
of a rating compact it might be claimed that individual features of the 
risk took it out of any general class and called for a rate peculiar to itself, 
and that if no such rate had been fixed the insured was entitled to the 
maximum benefit since the language was that of the company and must 
be construed most strongly against it. Mere hypothetical evidence as to 
what a stock company might have charged in case of an individual risk 
which could not certainly be included in a general class would not seem 
to justify a reduction of the amount named in the policy. 
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SUPREME COURT OF NORTH DAKOTA. 


LEISEN 







vs. 


ST. PAUL FIRE & MARINE INS. CO* 







FIRE INSURANCE—INVALIDITY AT INCEPTION—WAIVER OF 
FORFEITURE BY INSURER. 

Plaintiff, whose sole interest in the property insured was that of a holder 
of a sheriff’s certificate under a mortgage foreclosure sale, applied 
for, and there was issued to him, a fire insurance policy, the premium 
for which was paid to and retained by defendant company. The 
policy was the standard form adopted in this state, containing the 
following stipulations: “This entire policy shall be void if the in- 
sured has concealed or misrepresented, in writing or otherwise, any 
material fact or circumstance concerning this insurance or the sub- 
ject thereof; or if the interest of the insured in the property be not 
truly stated herein. * * * This entire policy, unless otherwise 
provided by agreement indorsed hereon or added hereto, shall be void 
* ™»* * if the interest of the insured be other than unconditional and 
sole ownership. * * * This policy is made and accepted subject to ° 
the foregoing stipulations and conditions together with such other 
provisions, agreements, or conditions as may be indorsed hereon or 
added hereto, and no officer, agent or other representative of this 
company shall have power to waive any provision or condition of this 
policy except such as by the terms of this policy may be the subject 
of agreement indorsed hereon or added hereto and as to such provi- 
sions and conditions no officer, agent or representative shall have such 
power or be deemed or held to have waived’ such provisions or con- 
ditions unless such waiver, if any, shall be written upon or attached 
hereto, nor shall any privilege or permission affecting the insurance 
under this policy exist or be claimed by the insured unless so written 
or attached.” 

In applying for such insurance plaintiff acquainted defendant and its 
agent with the true facts regarding his interest in the property, but 
notwithstanding such information the defendant’s, agent carelessly 
and negligently omitted to state in the policy the nature of plaintiff's 
said interest. About three weeks after the policy was issued a loss 
occurred. In an action to recover on the policy, defendant seeks to 
escape liability upon the ground that such policy, by its terms, is and 
was void at its inception on account of the above facts. 

Held, for reasons fully stated in the opinion, that defendant is estopped 
to urge such defense: 


[For other cases, see Insurance, Cent. Dig. §§ 1028-1031; Dec. Dig. § 389.] 


FIRE INSURANCE—INVALIDITY AT INCEPTION—WAIVER OF 
FORFEITURE BY INSURER. 

Where a fire insurance company with full knowledge of facts which, 
under the stipulations contained in the application or policy, renders 
such policy void at its inception, issues and delivers the same and 
collects and retains the premium therefor, it will be deemed in law to 
have impliedly waived such forfeiture and will not be permitted to 
urge the invalidity of the policy in an action to recover for a loss 
thereunder. Certain. language contained in the opinions in Johnson 


® Decision rendered, May 28, 1910. Rehearing Denied Sept. 10, 1910. 127 N. W. 
Rep. 887. Syllabus by the Court. 
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vs. Ins. Co., 1.N. D. 167, 45 N. W. 790, and Lamb vs. Ins. Co., 119 N. 
W. 1048, approving the federal rule to the contrary, is disapproved. 


[For other cases, see Insurance, Cent. Dig. §§ 1028-1031; Dec. Dig. § 389.] 


FIRE INSURANCE—INVALIDITY AT INCEPTION—WAIVER OF 
FORFEITURE BY INSURER. 

Where a policy of insurance has been delivered and the premium col- 
lected with full knowledge of all the facts, it would operate as a 
fraud upon the insured if the insurance company was permitted to 
avoid the policy after a loss urging the invalidity thereof at its incep- 
tion on account of stipulations contained therein. 


|For other cases, see Insurance, Cent. Dig. §§ 1028-1031; Dec. Dig. § 389.] 


POLICY—RESTRICTION ON AGENT’S RIGHT TO WAIVE CON- 
DITIONS—CONSTRUCTION. 


Restrictions in a policy limiting the power of agents to waive conditions 
except in a certain manner cannot be held to apply to those conditions 
which relate to the inception of the contract, where the agent with 
full knowledge of the facts issues the policy and collects the premium 
and the insured has acted in good faith. 


[For other cases, see Insurance, Cent. Dig. §§ 952-955; Dec. Dig. § 376.] 
Spalding, J., dissenting. 


POWER OF AGENTS—FALSE ANSWERS. 

Agents authorized to procure applications for insurance and to forward 
them to the insurer for acceptance are agents of the insurers as 
to representations made by them as to the character or effect of the 
statements therein, and when such an agent, by direction or direct 
act, makes out an application incorrectly, notwithstanding all the 
facts are stated to him by applicant, the error is chargeable to the 
insurer. 

[For other cases, see Insurance, Cent. Dig. §§ 999-1015; Dec. Dig. § 379.] 

STANDARD POLICIES—EFFECT. 

Both at common law and under Rev. Codes 1905, § 6058, providing that 
policies in the statutory form shall be subject to the same rule of 
construction as to their effect or the waiver of any of their provisions 
as if the form thereof had not been prescribed, a prescribed standard 
policy is none the less a contract and to be construed as such, and, 


while it may affect a question of pure waiver, does not abrogate the 
doctrine of estoppel. 


|For other cases, see Insurance, Dec. Dig. § 371.[ 


Appeal from District Court, Cass County; Charles A. Pol- 
lock, Judge. 

Action by John Leisen against the St. Paul Fire & Marine In- 
surance Company. From an order overruling a demurrer to the 
complaint, defendant appeals. Affirmed. 


Gro. A. BANGs, for Appellant. 
V. R. Lovett, for Respondent. 
Fisk, J. 
This is an action to recover on an insurance policy. The com- 
plaint is in the usual form, alleging: That in consideration of 
$51 paid by the plaintiff to defendant the latter issued its policy 
of insurance, a copy of which is annexed to and made a part of 
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the complaint, whereby defendant insured the plaintiff against 
loss or damage by fire in the sum of $1,000 on a certain frame 
building situated on lots 9 and 10, block 21 of the village of 
Leonard, Cass County, for the term of one year from January 6, 
1906. That plaintiff duly performed all of the terms of said 
contract of insurance on his part to be performed, and that on 
January 29, 1906, said building was totally destroyed by fire, 
which fire did not occur by reason of any of the causes enumer- 
ated in said policy exempting the insurance company from lia- 
bility in case of fire or loss and that plaintiff’s loss by reason of 
such fire exceeded the sum of $1,500. That the destruction by 
fire as aforesaid was complete and the loss total, and that there 
was no disagreement between the plaintiff and defendant as to 
the amount of said loss, but that shortly after defendant was 
notified of the loss it denied any liability under the policy on the 
ground that plaintiff's title to the property insured was not truly 
stated in the policy or the application therefor. Plaintiff, in his 
complaint, anticipates the defense that the policy never attached 
or became effective by reason of the fact that plaintiff’s title to 
the property insured was not that of unconditional and sole 
ownership, etc., and in this respect alleges the following facts: 
“That at and during the said month of January, 1906, plaintiff 
was and still is the owner and holder of a certain sheriff’s certifi- 
cate of mortgage foreclosure sale of and upon the said frame 
building and the lot or parcel of land on which the same was 
situated, and at the time of the destruction of such building by 
fire hereinafter referred to, there was due and unpaid on the 
said certificate of mortgage foreclosure sale an amount exceed- 
ing the total amount of such insurance, and that at the time of 
the plaintiff's application for the insurance aforesaid, and at the 
time of the execution and delivery of the policy aforesaid, the 
plaintiff notified and informed the defendant company and its 
agent the nature and character of plaintiff's insurable interest 
in the frame building aforesaid, and that plaintiff was the owner 
and holder of a sheriff's certificate of mortgage foreclosure sale 
as aforesaid, but the defendant and its said agent, though it then 
and there knew as aforesaid the character and extent of plaintiff's 
insurable interest in the frame building and premises aforesaid, 
carelessly and negligently stated and caused to be stated in the 
said policy of insurance and application therefor that plaintiff 
was the owner in fee simple of said premises.and the whole there- 
of, and thereby waived the conditions of said policy of insurance 
exempting the defendant company from liability in case the plain- 
tiff’s interest in the premises insured be not truly stated in such 
policy or in the application therefor.” 

The policy is the standard form adopted in this state, and con- 
tains, among others, the following stipulations: “This entire 
policy shall be void if the insured has concealed or misrepre- 
sented, in writing or otherwise, any material fact or circum- 
stance concerning this insurance or the subject thereof; or if the 
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interest of the insured in the property be not truly stated herein. 
* * * This entire policy, unless otherwise provided by agree- 
ment indorsed hereon or added hereto, shall be void * * * if 
the interest of the insured be other than unconditional and sole 
ownership; or if the subject of insurance be a building on ground 
not owned by the insured in fee-simple. * * * This policy is 
made and accepted subject to the foregoing stipulations and con- 
ditions, together with such other provisions, agreements or con- 
ditions as may be indorsed hereon or added hereto, and no officer, 
agent or other representative of this company shall have power 
to waive any provision or condition of this policy except such as 
by the terms of this policy may be the subject of agreement in- 
dorsed hereon or added hereto and as to such provisions and con- 
ditions no officer, agent or representative shall have such power 
or be deemed or held to have waived such provisions or conditions 
unless such waiver, if any, shall be written upon or attached 
hereto, nor shall any privilege or permission affecting the insur- 
ance under this policy exist or be claimed by the insured unless 
so written or attached.” 

A demurrer was interposed to the complaint upon the ground 
that the complaint fails to state facts sufficient to constitute a 
cause of action. Such demurrer was overruled, and the appeal is 
from the order overruling the same. 

In brief, appellant’s contention on this appeal is that under the 


facts alleged in the complaint the policy is and was void at its 
inception for the reason that the interest of the insured was not 


” 


that of “unconditional and sole ownership,” and the nature and 
extent of his interest in the property was not stated in nor in- 
dorsed upon the policy. In other words, notwithstanding the fact 
that plaintiff, in applying for the insurance and at the time of 
the execution and delivery of the policy, expressly notified and 
informed defendant and its agent of the nature and character of 
his interest in the property, and that defendant with such notice 
and knowledge executed and delivered to plaintiff such policy and 
collected the premium thereunder, that defendant may, neverthe- 
less, urge that such policy was void at its inception and no lia- 
bility ever attached thereunder; that the doctrine of implied 
waiver and estoppel cannot be successfully invoked because the 
parties, by their contract, have otherwise stipulated, and the 
Legislature by statute, in effect, otherwise declared. 

If appellant’s contention be sound, the result would be most 
harsh and inequitable. We cannot countenance such a doctrine 
unless imperatively required so to do by plainly established prin- 
ciples of law. We are entirely clear that we are confronted with 
no such situation. On the contrary, we are entirely clear that 
appellant’s contention is without support on principle or reason 
and is contrary to the overwhelming weight of authority in this 
country. In support of this broad assertion, we proceed to give 
our reasons, but in the main shall adopt the reasoning of other 
courts upon the questions involved. 
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We will first notice the present status of the adjudications of 
this court and its predecessor, the territorial court, so far as ma- 
terial to the question here involved. In Lyon vs. Ins. Co., 6 Dak. 
67, 50 N. W. 483, the court unanimously held that defendant’s 
agents had the power to waive the matter of incumbrances which 
were known to them at the time of negotiating and accepting the 
risk. In that case, as in the case at bar, it was contended that 
the policy was never in force on account of the omission of the 
insured to comply with a condition requiring him to inform the 
company of incumbrances on the property. Such condition was 
as follows: “If the property hereby insured, either real or per- 
sonal, or any part thereof be or shall become incumbered by mort- 
gage, judgment or otherwise and it be not so stated in the writ- 
ten application or indorsed in writing on the policy this policy 
and every part thereof shall be void.” The proof showed that 
the property was incumbered by mortgage at the time the ap- 
plication for insurance was made and at the time the loss oc- 
curred, but that the agents of the insurance company knew such 
fact, but nevertheless issued the policy and collected the premium. 
Plaintiff contended there, as here, that the stipulation in the policy 
above quoted had been waived, and such contention was sus- 
tained. 

Again, in the case of Waterbury vs. Ins. Co., 6 Dak. 468, 43 
N. W. 697, the territorial court in speaking on this point said: 
“It is too well settled to be now questioned that the company, or 
its agent acting within the scope of his authority, may waive any 
of the conditions of the policy, and, if at the time of issuing the 
policy the company or such agent knows the falsity of a repre- 
sentation made by the applicant in procuring the insurance, the 
company is estopped from asserting its falsity in order to avoid 
liability” —-citing numerous cases. 

During the early history of this court, and over twenty years 
ago, it was called upon to consider a similar question in the case 
of Johnson vs. Dak. F. & M. Ins. Co., 1 N. D. 167, 45 N. W. 799. 
In speaking upon the question of estoppel, the court, among other 
things, there said: “But it is further contended by respondent’s 
counsel that defendant is estopped from claiming a forefeiture of 
the policy on account of the false answers as to incumbrances 
contained in the application for the reason that such answers 
were wholly unauthorized by the plaintiff, and were falsely writ- 
ten into the application by E. E. Strong, the soliciting agent, 
despite the fact that he was fully and truthfully informed by the 
plaintiff as to the incumbrances. The fact of deception practiced 
by the agent is not questioned; but who shall shoulder the con- 
sequences of such deception is a question much mooted in the 
adjudicated cases and one which has given this court no little 
difficulty. For whom was Strong acting, and who was he repre- 
senting when soliciting and taking plaintiff’s application for the 
insurance? The earlier cases held quite uniformly that, where 
the insured signed a written application as a basis for the con- 
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tract of insurance, he adopted all of its contents and was bound 
by it, and that, if by his request or permission the solicitor of the 
insurance acted for him in filling out the application, such so- 
licitor was so far forth the agent of the insured, and not the 
agent of the company. Some courts still adhere to this holding, 
but the decided weight of authorities is to the contrary.” The 
court here cites numerous cases, among which is Kausal vs. 
Ass’n, 31 Minn. 17, 16 N. W. 430, 47 Am. Rep. 776, from which 
it quotes approvingly the following very accurate statement of 
the rule: “Agents for an insurance company, authorized to pro- 
cure applications for insurance and to forward them to the com- 
pany for acceptance, must be deemed the agents of the insurers 
in all that they do in preparing the application, or in any repre- 
sentations they may make as to the character or effect of the 
statements therein contained. Hence, when such agent, either 
by his direction or direct act, makes out an application incor- 
rectly, notwithstanding all the facts are stated to him by the ap- 
plicant, the error is chargeable to the insurer, and not to the in- 
sured. This is the rule in case of mutual as well as stock or 
proprietary companies. The rule is not affected or changed by 
a stipulation inserted in the policy subsequently issued that the 
act of such agent in making out the application shall be deemed 
the act of the insured and not of the insurer. Such stipulation 
does not convert acts done by the insurer into the acts of the 
insured. The admission of the verbal testimony to show that 
the application was filled up by the agent of the company, and 
that the facts were correctly stated to him, but that he, without 
the knowledge of the insured, misstated them in the application, 
is not in violation of the rule that verbal testimony is not admis- 
sible to vary a written contract. It proceeds upon the ground 
that the contents of the paper was not the statement of the ap- 
plicant, and that the insurance company by the act of their agent 
is estopped to set up that it is the representation of the insured.” 
This court thereafter further said: “The defendant sent its 
policy direct to the plaintiff, and the latter had possession of it 
some months prior to the less. A copy of the application con- 
taining the false answers as written by the agent was indorsed 
upon the back of the policy, but such indorsement was not re- 
ferred to in the body of the policy. The trial court found that 
the plaintiff did not at any time object to the answers as stated 
in the application or request the defendant to correct the same. 
The evidence, however, is conclusive that the plaintiff did not in 
fact know that a copy of the application was indorsed upon his 
policy, nor discover the errors in the application respecting the 
incumbrances until the day preceding the trial. Under these cir- 
cumstances, the question arises whether the plaintiff, despite the 
contrary fact, is not conclusively presumed to have read and be- 
come acquainted with the contents of the policy, including the 
copy of his application for insurance indorsed on the policy. Ti 
such is the presumption of law, then the further question arises 
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whether the plaintiff is guilty of such laches in not seeking a cor- 
rection or reformation of the contract as will defeat his recovery 
upon the policy. It is well settled that, where an insurance policy 
is delivered to the applicant, he is presumed to know its contents 
and cannot evade a forfeiture for a violation of its provisions on 
the ground that he never read it.” Here the court cites Smith 
vs. Ins. Co., 6 Dak. 433, 43 N. W. 810; Hankins vs. Ins. Co., 70 
Wis. 1, 35 N. W. 34; Cleaver vs. Ins. Co., 65 Mich. 527,°32 N. 
W. 660, 8 Am. St. Rep. 908, and other authorities. 

We do not question the soundness of these authorities, but in 
citing them the court evidently overlooked the very important 
fact that they do not involve forfeitures for breaches of condi- 
tions existing at the inception of the contract; the facts creating 
such breaches being fully known to the agent, and hence to the 
insurance company, at the time the policy was delivered and the 
premium paid. In the case of Smith vs. Ins. Co., supra, Judge 
Templeton wrote the opinion. He very clearly differentiates that 
case from a case like the one at bar. He says: “This is a very 
different case from that where a soliciting agent purposely or 
erroneously inserts false answers to questions in an application ; 
the applicant stating the facts truthfully and being innocent of 
fraud. In such a case the subagent is acting within the scope of 
his powers and duties—taking applications is his business—and 
notice to him is notice to the principal, under well-settled rules of 
law. If Angell had been a general agent—that is, if he had been 
authorized by the company to make contracts of insurance and 
issue policies—he doubtless would have had implied authority to 
waive the effect of conditions in the policy inconsistent with ex- 
isting facts. * * *” 

The court in the Johnson Case thereafter quotes approvingly 
from the federal rule as announced in Ins. Co. vs. Fletcher, 117 
U. S. 519, 6 Sup. Ct. 837, 29 L. Ed. 934, and thereafter, among 
other things, says: ‘The application was made a part of the 
policy in express terms, and a copy thereof was indorsed upon 
the policy. * * * Upon receiving the policy with copy in- 
dorsed thereon the plaintiff is legally chargeable with notice and 
knowledge of the entire terms of the insurance contract and he is 
estopped from denying such knowledge. It was the plantiff’s duty 
to have taken steps at once upon receiving the policy to have the 
same corrected or rescinded. He did not do so, and by his silence 
when required to speak he became constructively a participant 
in the original fraud of the agent and thereby forfeited his right 
under the policy; and unless defendant has waived such for- 
feiture the plaintiff must fail to recover.” The court thereafter 
held that such forfeiture had been waived. 

As we shall hereafter see, the above rule is no doubt sound 
when properly applied; but as there applied it is clearly against 
the great weight of modern authority as well as reason, and we 
feel obliged to modify the rule thus announced so that it will 
apply only to forfeitures for breaches of conditions subsequent, 
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except in cases where the assured has actual knowledge at the 
inception of the contract of facts and conditions creating a for- 
feiture or annulling the policy. 

This court, in the case of Thompson vs. Ins. Co., reported in 
il N. D. 274, 91 N. W. 75, and 13 N. D. 444, 101 N. W. 900, 
again recognized the doctrine of implied waiver and estoppel in 
clear and explicit language. The present Chief Justice, in dif- 
ferentiating that case from certain cases cited and relied on by 
respondent in support of a waiver of the forefeiture, said: “Not 
one of the numerous cases cited by respondent is in point on the 
facts of the case at bar. These cases are cases where premiums 
were paid, accepted, and retained with knowledge of the facts 
constituting the forfeiture, and of course it was held that the 
companies were thereafter estopped to plead the forfeiture 
claimed. With that doctrine this court fully concurs.” On the 
second appeal Chief Justice Young, in voicing the opinion of the 
court, clearly recognized the right of plaintiff to prove an estoppel 
by showing that when the policy was delivered and the premium 
collected by defendant’s agent he had knowledge of the fact which 
the insurance company claimed avoided the policy; the entire 
opinion being devoted to the question of the insufficiency of the 
proof offered for such purpose. We quote from the syllabus as 
follows: ‘“(1) The life insurance policy upon which this action 
is brought contained this condition: ‘This policy shall not take 
effect unless the first premium is actually paid while the assured 
is in good health.’ Held that, in the absence of an estoppel, the 
liability of the insured depends upon the actual, and not mere 
apparent, good health of the assured when the first premium was 
paid. (2) In order that the acceptance or retention of the 
premium may estop an insurer from relying upon a breach of 
condition in the policy, it must appear that it had knowledge of 
the facts constituting the breach.” 

Thus it will be seen that this court was until the decision in 
Lamb vs. Ins. Co., 119 N. W. 1048, firmly committed to the doc- 
trine that the insurer, by knowledge on the part of its agent, 
which knowledge is imputed to the company, of facts existing at 
the inception of the policy which, under its terms, would avoid 
it, will be estopped to urge such invalidity. In denying a re- 
hearing in the Lamb Case, Judge Spalding used certain language 
which might be construed as approving a contrary rule, and ap- 
pellant’s counsel in the case at bar quotes therefrom the follow- 
ing: “One point was, however, not referred to which we deem 
it advisable to mention at this time. The policy contained a pro- 
vision reading as follows: ‘No officer, agent, or other repre- 
sentative of this company shall have power to waive any provi- 
sion of this policy except such as, by the terms of this policy, 
may be indorsed hereon or added hereto, and as to such provi- 
sions and conditions, no officer, agent, or representative shall 
have such power, or be deemed or held to have waived such pro- 
visions or conditions, unless such waiver, if any, shall be written 
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upon or attached hereto, nor shall any privilege or permission 
affecting the insurance under this policy, exist or be claimed by 
the insured, unless so written or attached.’ The authorities on 
similar provisions are in hopeless conflict, but the Supreme Court 
of the United States in 1901 had this identical provision under 
consideration in Northern Assur. Co. of London vs. Grand Bldg. 
Ass'n, 183 U. S. 308, 22 Sup. Ct. 133, 46 L. Ed. 213, and, after 
an exhaustive review of the conflicting authorities, sustained the 
provision in question as against the contention that it could be 
waived in some manner other than in writing indorsed on the 
policy. The opinion in that case is most instructive, as is also 
that in Modern Woodmen of America vs. Trevis et al., 117 Fed. 
369, 54 C. C. A. 293, in which the opinion of the Circuit Court of 
Appeals of the Eighth Circuit was delivered by Judge Sanborn.” 

As we shall hereafter see, the rule of the federal court as an- 
nounced in Northern Assur. Co. vs. Grand View Bldg. Ass’n, 183 
U. S. 308, 22 Sup. Ct. 133, 46 L. Ed. 313, is opposed to the de- 
cisions of nearly every state in the Union which has had occasion 
to pass upon the question, and to the extent that the opinion in 
Lamb vs. Ins. Co. approves the rule thus announced by the fed- 
eral court, the same is hereby disapproved. 

We deem the correct rule to be as stated in the leading case of 
Wood vs. Ins. Co., 149 N. Y. 382, 44 N. E. 80, 52 Am. St. Rep. 
733, as follows: “The restrictions inserted in the contract upon 
the power of the agent to waive any condition unless done in a 
particular manner, cannot be deemed to apply to those condi- 
tions which relate to the inception of the contract, when it ap- 
pears that the agent has delivered it and received the premiums 
with full knowledge of the actual situation. To take the benefit 
of a contract with full knowledge of all the facts and attempt 
afterwards to defeat it, when called upon to perform, by assert- 
ing conditions relating to those facts, would be to claim that no 
contract was made, and thus operate as a fraud upon the other 
party.” That court in a later case also said: “The agent of a 
fire insurance company may, by issuing the policy with knowl- 
edge of the facts, waive a condition that the policy shall be void 
if the property insured be incumbered, and the nature of the 
incumbrance be not indorsed on the policy, notwithstanding a 
provision in the policy that no agent of the company shall have 
power to waive any such conditions, except by written indorse- 
ment. Skinner vs. Norman, 165 N. Y. 565, 59 N. E. 309, 80 Am. 
St. Rep. 776. That the rule of the New York cases is supported 
by the overwhelming weight of authority must be conceded. We 
cite the following cases supporting the above rule: Welch vs. 
Fire Ass’n of Phil., 120 Wis. 456, 98 N. W. 227; Home Ins. 
Co. vs. Bank, 88 Tenn. 369, 12 S. W. 915; German Am. Ins. Co. 
vs. Yeagley, 163 Ind. 651, 71 N. E. 897; King vs. Ins. Co., 72 
Towa, 310, 33 N. W. 690; McGonigle vs. Ins. Co., 168 Pa. 1, 31 
Atl. 868; Continental Fire Ass’n vs. Norris, 30 Tex. Civ. App 
290,70 S. W. 769; Continental Ins. Co. vs. Brooks, 131 Ala. 614. 
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30 South. 876; Ins. Co. vs. Fleming, 65 Ark. 54, 44 S. W. 464, 
39 L. R A. 789, 67 Am. St. Rep. 900; Rhode Island Underwrit- 
ers’ Ass’n vs. Monarch, 98 Ky. 305, 32 S. W. 959; Hartford 
Fire Ins. Co. vs. Keating, 86 Md. 130, 38 Atl. 29, 63 Am. St. 
Rep. 499; Improved-Match Co. vs. Ins. Co., 122 Mich. 256, 80 
N. W. 1088; Home Ins. Co. vs. Gibson, 72 Miss. 58, 17 South 
13; Flournoy vs. Ins. Co., 80 Mo. App. 655; Parsons vs. Ins. 
Co., 132 Mo. 383, 31 S. W. 117, affirmed in bank 132 Mo. 5383, 
34 S. W. 476; Benjamin vs. Ins. Co., 80 App. Div. 260, 80 N. Y. 
Supp. 256, affirmed in 177 N. Y. 588, 70 N. E. 1095; Grabbs vs. 
Ins. Co., 125 N. C. 389, 34 S. E. 503; Gould vs. Ins. Co., 134 
Pa. 570, 19 Atl. 793, 19 Am. St. Rep. 717; Gandy vs. Ins. Co., 
52 S. C. 224, 29 S. E. 655; Virginia, etc., Ins. Co. vs. Richmond 
Mica Co., 102 Va. 429, 46 S. E. 463, 102 Am. St. Rep. 846; 
Wagner vs. Ins. Co., 92 Tex. 549, 40 S. W. 569; Bartlett vs. 
Tireman’s Ins. Co., 77 Iowa, 155, 41 N. W. 601; Medley vs. 
Ins. Co., 55 W. Va. 342, 47 S. E. 101; Orient Ins. Co. vs. Mc- 
Knight, 197 Ill. 190, 64 N. E. 339; German Ins. Co. vs. Shader, 
68 Neb. 1, 93 N. W. 972, 60 L. R. A. 918; Grand View Bldg. 
Ass’n vs. Northern Assur. Co., 73 Neb. 149, 102 N. W. 246. 
Many of the foregoing cases were decided since the Supreme 
Court of the United States handed down the Northern Assur- 
ance Company decision, and they expressly disapprove the same. 
In Welch vs. Fire Ass’n, 120 Wis. 456, 98 N. W. 227, Marshall, 
J., said: “It is well understood that the judicial rule here dis- 
cussed is peculiar to insurance contracts, and significantly excep- 
tional, in that it ignores the familiar principle applied to written 
obligations generally that he who becomes a party to such an 
obligation is presumed to have knowledge of its contents and is 
bound thereby, unless by some artifice resorted to by the other 
party thereto, reasonably calculated to prevent or deter him from 
obtaining such knowledge, he is so prevented or deterred. Bost- 
wick vs. Mut. L. Ins. Co., 116 Wis. 392, 89 N. W. 538, 92 N. W. 
246 [67 L. R. A. 705]. As an original proposition, it would be 
difficult to justify that special favor to policyholders in actions 
to recover losses sustained. The long line of decisions in this 
state supporting it, however, precludes any change thereof other 
than by legislative enactment. The authorities elsewhere are 
not all in harmony with it. A very few condemn it. Northern 
Assur. Co. vs. Grand View B. Ass’n, 183 U. S. 308, 22 Sup. Ct. 
133 [46 L. Ed. 313], is a significant instance thereof. In that 
case the departure from general principles is most vigorously 
condemned in this language: ‘It is manifest that the theory that 
such parol evidence, though it may not be competent to change 
the written contract, may be received for the purpose of raising 
an estoppel in pais, is a mere invasion of the rule excluding parol 
testimony when offered to alter a written contract. A party suing 
on a contract in an action at law must be conclusively presumed 
to be aware of what the contract contains, and the legal effect of 
his agreement is that its terms shall be complied with.’ The court 
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said further, in effect, the only exception to that is where, by 
fraud, a person in induced to accept a contract different from the 

one agreed upon, in excusable ignorance of the variance. The 

exception thus condemned has the sanction of some forty years 

of our judicial history and of the general run of authorities. 

Under the circumstances we do not feel warranted in overturn- 

ing it or seriously questioning the wisdom of it. The conclusion 

to which we have arrived is supported by the courts generally 

where a policy law exists. That is amply shown by citations in 

the brief of counsel for respondent, and the absence of authori- 

ties to the contrary in that of appellant, and our own inability 

to discover any. In the supporting authorities it appears that 

there was no judicial hesitation in holding that a policy like ours 

does not, in letter or in spirit, affect the established rule that an 

insurance company, barring fraud upon it, participated in by the 

assured and its agent (Koerts vs. Grand Lodge, Hermann’s 
Sons, 119 Wis. 520, 97 N. W. 163), cannot avoid the effect of the 
law charging it with knowledge which its agent has at the time 
of delivering its policy of insurance, respecting the condition of 
the subject thereof. In all cases, or most of them, waiver is 
sharply distinguished from estoppel”—citing numerous cases. 

In addition to the foregoing authorities, we cite the following 
very recent cases holding to the same effect: Fosmark vs. Equi- 
table Fire Ass’n (S. D.) 120 N. W. 777 ; O'Neill vs. Northern 
Assur. Co., 155 Mich. 564, 119 N. W. 911; Sharp vs. Ins. Co., 
136 Cal. 542, 69 Pac. 253, 615; Allen vs. Ins. Co., 133 Cal. 29, 
65 Pac. 138; Loring vs. Ins. Co., 1 Cal. App. 186, 81 Pac. 1025; 
Ins. Co. vs. Price (decided in 1909) 132 Ga. 687, 64 S. E. 1074; 
Wisotzkey vs. Ins. Co., 112 App. Div. 599, 98 N. Y. Supp. 760; 
Plunkett vs. Ins. Co., 80 S. C. 407, 61 S. E. 893; Westchester 
Fire Ins. Co. vs .Ocean View Pier Co., 106 Va. 633, 56 S. E. 584; 
Glens Falls Ins. Co. vs. Michael, 167 Ind. 659, 74 N. E. 964, 8 
L. R. A. (N. S.) 708; People vs. Goyne, 79 Ark. 315, 96 S. W. 
365, 16 L. R. A. (N. S.) 1180, 9 Ann. Cas. 373; House vs. Ins. 
Co. (lowa) 121 N. W. 509; Capital Fire Ins. Co. vs. Montgom- 
ery, 81 Ark. 508, 99 S. W. 687; Parsons vs. Lane, 97 Minn. 98, 
106 N. W. 485; 19 Cyc. 812-814, and cases cited; 16 Am. & 
Eng. Encye. of L. (2d Ed.) 949; 3 Cooley’s Briefs on the Law 
of Ins., 2650-2655; Clement, Fire Ins. 418; Ostrander on Fire 
Ins. § 256; Vance on Ins., pp. 304, 305. 

In speaking on the question of waiver or estoppel under facts 
here involved, Mr. Vance says: “Issue and delivery of a policy 
with knowledge by the company or its agent of existing facts 
which by its terms or conditions would render it void operates as 
a waiver or estoppel preventing the company from claiming a 
forefeiture by reason of such facts. By the weight of authority 
this is true, although the policy contains the usual limitation upon 

the agent’s authority.” Ostrander says: “When a person is em- 
ployed to solicit risks and take applications to be forwarded to 
the company for approval, but has no authority to make a com- 
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plete or binding contract of insurance, and has never been held 
out by his principal as having such power, he cannot waive any 
condition or requirement of the policy. It has, however, often 
been held that the soliciting agent is competent to do certain 
things in respect to his distinctive duties that will create estoppel. 

Any knowledge communicated to him in regard to the risk he 
solicits at the time of such solicitation will be imputed to the com- 
pany. If the facts imparted to the solicitor are of such a character 
as under the terms of the policy will cause an avoidance, unless 
disclosed, such as other insurance, defective title, incumbrances, 
etc., and such facts are by him withheld from the company, the 
latter will be estopped from insisting on the failure of the in- 
sured to give the required notice as a defense to an action on the 
policy.” Vance says: “Again, a second incident of the relation 
of principal and agent is that any information material to the 
transaction, either possessed by the agent at the time of the trans- 
action or acquired by him before its completion, is deemed to be 
the knowledge of the principal, at least so far as that transaction 
is concerned, even though in fact the knowledge is not com- 
municated to the principal at all. It is here to be observed, and 
the importance of the principle is so great that it cannot be too 
strongly emphasized, that these incidents of agency are created 
by law and not by the parties. The insurer is charged with the 
knowledge acquired by his agent in making or negotiating a con- 
tract of insurance, not because he has consented to be so charged, 
nor because he has authorized his agent so to bind him, but be- 
cause, as a legal consequence of the relation he sustains to the 
agent, the latter's knowledge is imputed to him. It therefore 
follows that this incident, created by the law, in response to the 
demand of public policy, irrespective of agreement, cannot be 
destroyed or altered by the agreement of the parties. The parties 
cannot, by their contract, contravene the policy of the law in this 
instance, any more than the husband, by contract, can escape his 
duty to support the wife, or the carrier can by contract exempt 
himself from liability for his negligent failure to carry safely 
his passenger. Those cases which ignore this principle and re- 
gard these legal incidents as powers conferred and subject to 
limitation are much to be deplored.” 

By the issuance and delivery of the policy and the acceptance 
of the premium with know ledge of the existing facts relative to 
plaintiff's interest in the property, the company, in effect, said to 
the plaintiff that, ‘notwithstanding the stipulations and condi- 
tions in the policy to the contrary, we will treat the same as a 
valid and binding contract of indemnity.” In other words, “We 
agree not to urge such conditions or stipulations to defeat such 
policy in the event plaintiff shall assert any rights thereunder.” 
The company thereby, in effect, said to plaintiff: ‘The policy 
is a valid policy of insurance.” It would seem, therefore, on the 
plainest principles of equity and good conscience, that the com- 
pany should be estopped by such conduct to assert the contrary. 
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As said 32 years ago by Justice Walker of the Illinois Supreme 
Court: “This information given to the agent operated as notice 
to the company, and, it having accepted the premium and assumed 
the risk, it must be held that the company has waived the condi- 
tion, or, if not, it is estopped from urging its breach as a defense. 
To permit such a defense would be highly unjust and iniquitous. 
It would shock the sense of right and fair dealing to permit 
money to be obtained under stich assurances, and to permit the 
company to say: “We are not bound, and did not intend, on our 
part, to be bound, for any loss that might occur. We misled and 
deceived you into paying the premium, and although we did not 
intend to be bound, and knew we were not, still we will keep the 
premium, and you must suffer the loss.’ This is the substance of 
the defense, and such a defense cannot be allowed to prevail.” 
St. Paul Fire & Marine Ins. Co. vs. Wells, 89 Ill. 82. 

Appellant’s counsel lays stress upon the fact that this is a 
standard policy prescribed by statute, and that the courts are 
therefore bound to give it effect. Such argument has repeatedly 
been made and as often repudiated by the courts as unsound. It 
is firmly established that a form of policy of fire insurance, 
although prescribed by law, is when issued by the insurance com- 
pany, none the less a contract and to be construed as such by the 
courts, and that, while it may affect a question of pure waiver, it 
does not abrogate the doctrine of estoppel. In addition to the 
foregoing authorities, see Clement on Fire Insurance, pp. 409, 
451, and cases cited. Moreover, such rule is crystallized by sta- 
tute in this state. Section 6058, Rev. Codes 1905, provides: 
“Policies of insurance in the form prescribed by the last section 
shall be in all respects subject to the same rules of construction 
as to their effect or the waiver of any of their provisions as if 
the form thereof had not been prescribed.” 

[t is urged that by receiving and retaining the policy plaintiff 
is conclusively deemed to have acquiesced in and agreed to its 
terms. Such contention has the support of many authorities and 
no doubt is sound when properly applied. Aside from the case 
of Northern Assurance Company vs. Grand View Building Asso- 
ciation, 183 U. S. 308, 22 Sup. Ct. 133, 40 L. Ed. 313, and the 
few other authorities adhering to the rule there announced, it is 
firmly settled that restrictions in a policy on the power of agents 
with respect to waiver have no application to those conditions 
relating to the inception of the contract. 3 Cooley’s Brief on the 
Law of Insurance, pp. 2510, 2511. Mr. Cooley states the reason 
for this doctrine to be that: “The insured is not bound by res- 
trictions and stipulations of which he has no knowledge. As an 
insurer cannot be charged with constructive notice of the stipu- 
lations in a policy until he has accepted it, therefore a limitation 
in a policy on an agent’s authority will not bind the insured with 
reference to matters occurring prior thereto. Until an insured 
has either actual or constructive notice of the limitations on an 
agent's authority, he may assume that the agent has the authority 
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indicated by the apparent scope of his employment.” At page 
3619 the same author says: “Unquestionably, the weight of au- 
thority supports the doctrine that an insured cannot rely on 
waivers by parol prior to the issuing of a policy. But this rule 
does not apply to implied waiver by the issuance of a policy, 
and receipt of the premiums thereon, with knowledge of matters 
vitiating the policy at its inception; for a large majority of the 
cases, especially the more recent ones, support the rule that an 
insurance company will not be permitted to defeat a recovery 

upon a policy issued by it by proving the existence of facts w hich 
would render it void, where it had full knowledge of it when the 
policy was issued.” As said by the Georgia court in Insurance 
Company vs. Carrugi, 41 Ga 660: “It would be a fraud to take 
a man’s money, with a full knowledge of the facts, and then set 
up that a particular mode of proving the fact, agreed upon by the 
parties, but not required by law, had not been resorted to. The 
receipt of the money and the issuing of the policy is a waiver of 
the indorsement ; even if it be admitted that parties may, by their 
contract agree as to how any particular fact shall be proven.” 
And in Insurance Company vs. Brodie, 52 Ark. 11, 11 S. W. 
1016, 4 L. R. A. 458, the court said: “The issue of a policy by 
an insurance company with a full knowledge or notice of all the 
tacts affecting its validity is tantamount to an assertion that the 
policy is valid at the time of its delivery and is a waiver of the 
known ground of invalidity.” See, also, 3 Cooley on Ins. pp. 
2632, 2652, and authorities cited. 

Of course, in order to successfully invoke the doctrine of estop- 
pel against the insurer as above stated, the insured must be 
devoid of any taint of fraud on his part. If there is any collusion 
between him and the insurance company’s agent, he cannot invoke 
the doctrine of implied waiver or estoppel. If ,however, the in- 
sured in good faith informs the agent of the actual facts regard- 
ing the property insured and makes truthful answers to the 
questions asked him by such agent, we know of no sound 
reason why the insurance company should be permitted, in a 
court of law to urge in avoidance of the policy that answers or 
representations inserted in the application or policy by the agent, 
either through mistake, carelessness, or fraud, avoid such policy 
and exonerate the company from all liability thereunder. The 
few courts holding to the contrary base their decisions upon the 
untenable ground that to permit plaintiff to prove facts contrary 
to the written statements in the application and policy would 
violate the rule against the admission of parol testimony tending 
to vary the written contract. But, as will be seen by the forego- 
ing authorities, the courts, with but a few exceptions, hold ‘that 
to apply the doctrine as to parol testimony with the strictness 
demanded by the insurer would be to make a rule of evidence 
adopted as a protection against fraud an instrument of the very 
fraud it was intended to prevent.” 3 Cooley on Insurance, 2505, 
2566, and cases cited. 
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For a correct statement of the rule regarding the subjects of 
waiver and estoppel as applied to the standard form of policy 
such as the one in the case at bar, see Clement on Fire Ins., pp. 
405, 448, and cases cited at pages 415 and 416 the rule is stated 
as follows: “The stipulation in a policy that no agent or other 
representative shall have power to waive any condition may be 
effective as against an alleged waiver by agreement or contract 
with an agent or representative, but has no application when the 
law declares a waiver by estoppel because of the acts of the com- 
pany through its agent or representative. Such estoppels do not 
rest upon the power or lack of power of the agent to change the 
provisions of the policy or waive any of its agreements, but arise 
in law because of the acts of the company through its agent acting 
in the scope of his apparent power as its representative. Restric- 
tions in the policy’upon power of agents to waive its conditions, 
unless done in a particular manner, do not apply to those condi- 
tions which relate to the inception of the contract when it appears 
that company’s agent delivered it and received the premium with 
full knowledge of the actual situation.” 

The above rule is supported by the great weight of authority. 
We shall not attempt here to cite the many cases. They are 
collated in the opinion of Mr. Justice Corson in the recent case 
from South Dakota. Fosmarks vs. Equitable Fire Ass’n, 120 
N. W. 777. Particular attention is called to the case of People’s 
Fire Ins. Ass’n vs. Goyne, 79 Ark. 315, 96 S. W. 365, 16 L. R. A. 
(N. 8S.) 1180, 9 Ann. Cas. 373, from which we quote the fol- 
lowing. “A fire insurance company may be estopped by the con- 
duct of its agent, acting within the apparent scope of his 
authority, from availing itself of a false answer to a material 
question or of a breach of warranty, or of a violation of the pro- 
visions of the application or policy, notwithstanding clauses in 
the application or policy to the effect that the company shall not 
be bound by any such conduct or representation of its agent; and 
such estoppel or waiver may be proved by parol evidence, though 
the policy or application contains clauses to the effect that no 
waiver shall be effective unless indorsed in writing on the policy 
at the home office of the company.” 

Appellant’s counsel strenuously contends, in effect, that by 
force of certain statutory provisions in this state the rule of 
implied waiver or estoppel cannot be invoked. The particular 
sections of the statute relied on are sections 5952 to 5956 and 
5960 and 5961, Rev. Codes 1905. These sections merely deal 
with the subject of warranties in relation to insurance contracts 
and the effect of a breach thereof. It is a sufficient answer to 
such contention to say that in our opinion it was not the legisla- 
tive intent, by the enactment thereof, to do away with the well- 
settled and most equitable rule of implied waiver and estoppel 
in pais. It is inconceivable that it could have been the legislative 
intent to enable insurance companies, in effect, to take advan- 
tage of their own mistakes, carelessness, or frauds, or that of 
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their agents; in other words, to repudiate all liability on account 
of a state of facts, involving misrepresentations, for which the 
company or its agent is alone to blame. Although like statutory 
provisions exist in California and South Dakota, the decisions in 
those states do not support counsel’s contention. On the con- 
trary, the courts of both states most emphatically recognize and 
enforce the doctrine of implied waiver and estoppel as announced 
so generally by nearly all courts in this country. 

Counsel's criticism of certain of the New York cases shows 
that he apparently fails to distinguish between a waiver and an 
estoppel, and also fails to distinguish between conditions or war- 
ranties which are precedent and those which are subsequent to 
the formation of the contract. 

Our conclusion leads to an affirmance of the order appealed 
from. All concur, except Spalding, J., dissenting. 


SPALDING, J. (dissenting. ) 

The rule on the question involved in this case was established 
in Johnson vs. Ins. Co., 1 N. D. 167, 45 N. W. 799, in 1890. 
The Supreme Court of the United States, in 1902, in Northern 
Assur. Co. vs. Grand View Bldg. Ass’n, 183 U. S. 308, 22 Sup. 
Ct. 133, 46 L. Ed. 213, reviewed the authorities with great care 
and settled the question for the federal courts in harmony with 
the views of this court expressed in the Johnson Case. The case 
of New York Life Ins. Co. vs. Fletcher, 117 U. S. 519, 6 Sup. 
Ct. 837, 29 L. Ed. 934, also covers the same ground. I see no 
reason of sufficient weight to warrant this court in overruling 
the Johnson Case and disregarding the federal authorities, and 
thereby establishing two rules in this jurisdiction. It results in 
this: That foreign insurance companies who write large risks 
in this state and suffer losses in cases where this principle is in 
question are not liable, while foreign companies which write 
risks in this state of less than $2,000, and all domestic companies, 
are liable. In Dunham vs. Peterson, 5 N. D. 514, 67 N. W. 
293, 36 L. R. A. 232, 57 Am. St. Rep. 556, this court said: 
“What, in the absence of any statute on the subject, would be 
decisive with us, even if we were in that state of mind on this 
question described by the phrase ‘halting between two opinions,’ 
is the fact that in the federal courts this more universally 
adopted rule has become the law by reason of the decision of the 
federal Supreme Court. * * * There should be only one rule 
in this state whether the litigant resort to the federal court or the 
state tribunals.” 

While the weight of authority seems to be in harmony with 
the majority opinion, yet on close examination many of the au- 
thorities which at first reading appear to be so are distinguishable. 
This is shown by the opinion in Russell vs. Prudential Ins. Co., 
176 N. Y. 178, 68 N. E. 252, 98 Am. St. Rep. 656. The policy 
under consideration in that case contained provisions similar to 
those in question in the case at bar, and the court held that the 
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insurer was not liable where the waiver had not been indorsed on 
the policy, and distinguished Stewart vs. Union Mutual Life Ins. 
Co., 155 N. Y. 257, 49 N. E. 876, 42 L. R. A. 147, and prior 
decisions which appeared to be in conflict with the Russell Case, 
on the ground that in the former decisions it was clear by in- 
evitable inference that they had been based upon the fact that 
the policy had never been delivered to the insured, and that, 
consequently, he could not be charged with knowledge of its con- 
tents, and the court says: “Is this contract to be enforced as 
clearly written, or is it to be ignored for the reason that men 
enter into contracts without reading them and assume that a 
vague custom exists which permits local agents to give validity 
to the policy without reference to the terms of the contract of 
insurance? The question may be put in another form: Can an 
insurance company enter into a contract with the person apply- 
ing for insurance which can so fix the conditions under which 
the policy was issued that the agent, in the absence of express 
authority, cannot abrogate it? It would seem that the statement 
of the foregoing questions would compel an answer in favor of 
the company without argument.” 

Mr. Freeman, in an exhaustive note on this subject contained 
in 107 Am. St. Rep., on page 123, states that the weight of more 
recent adjudications is in favor of the power of the insurer to 
limit the authority of an agent, and that when brought to the 
actual knowledge of the insured, or when made a part of the 
terms of the contract of insurance, the insurer is bound thereby. 
The conflict of authority on the subject arises by reason of some 
courts emphasizing one and other courts another of several con- 
flicting legal principles. As I read the opinion in the Johnson 
Case, it in effect lays down the rule that the insured is charged 
with knowledge of the contents and conditions of the policy when 
he has had it in his possession for a sufficient length of time to 
enable him to acquaint himself with its contents and conditions. 
Now this length of time may be variable, depending upon cir- 
cumstances and conditions. The complaint in the case at bar 
does not disclose whether the insured had any opportunity to 
read the policy or not, and I think, in the absence of allegations 
regarding this subject, unless it must be presumed that he did 
have, which I doubt, evidence on this question is necessary. Any 
attempt to review the authorities at any length would be useless, 
Their number is legion, and I rest my decision on the ground that 
the rule has been established and followed in this state for twenty 
years, that it is supported by a large number of state authori- 
ties and by the Supreme Court of the United States, and that 
two rules in the same state should be avoided, unless there are 
reasons for establishing the second rule far more convincing and 
necessary than those presented in this instance. 
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UNITED STATES DISTRICT COURT. 
N. D. New York. 


In RE SEJO ICE CREAM CO.* 


INSURANCE AGENTS—ADVANCE ON PREMIUMS—LIEN ON 
PROCEEDS OF INSURANCE. 


A fire insurance agent, who made advances for an insured of premiums 
on policies which have expired, in the absence of a definite contract 
therefor, has no equitable lien for such advances on the proceeds of 
a subsequent policy on the property which was in force at the time of 
a loss. 

[For other cases, see Insurance, Dec. Dig. § 580.] 


INSURANCE AGENTS—ADVANCE OF PREMIUMS—LIEN. 

A provision of a mortgage on real estate that, if the mortgagor does 
not keep the property insured, the mortgagee may do so and add the 
amount of the premiums paid to the mortgage debt does not inure to 
the benefit of an insurance agent who advances such premiums for the 
1nortgagor. 

[lor other cases, see Insurance, Dec. Dig. § 580.] 


In the matter of the Sejo Ice Cream Company, bankrupt. On 
motion for order. Motion granted. 


Tuos. O’Connor, for Petitioner, David M. Morey. 
Jas. P. Hitt and Joun Scanton, for Eli M. Powell. 


Ray, D. J. 

May 20, 1910, David Morey was appointed receiver of the 
Sejo Ice Cream Company, and July 25, 1910, was appointed 
trustee of the estate of said company. May 13, 1910, the plant 
of said company, owned by it, was partially destroyed by fire. 
The Union National Bank of Troy held a mortgage on such 
plant, dated March 12, 1908, for $7,000 originally, due March 
12, 1913, recorded March 13, 1908, in Rensselaer county clerk’s 
office. The mortgage contained the usual insurance clause 
whereby the company, owner, was to keep the buildings on said 
premises insured against fire in some solvent company in a sum 
not less than $700 and assign the policy to the bank. In de- 
fault the bank could effect such insurance, and the premiums 
paid were to become a lien on the premises and be added to the 
amount of the mortgage. This of course meant that premiums 
paid by the bank were to become a lien, and had no reference. to 
premiums paid or agreed to be paid by the company, owner. 

Eli M. Powell of Waterford, N. Y., was the agent of the 
Liverpool & London & Globe Insurance Company, and of ‘other 
companies. Prior to the fire he had insured the buildings and 
also the machinery, etc., in the buildings in the London & Liver- 


* Decision rendered, Sept. 12, 1910. 181 Fed. Rep. 62 
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pool & Globe and also in the Royal Insurance Company, the 
policies on the buildings being separate from those on the con- 
tents, for the Sejo Ice Cream Company, and so far as appears 
at its request, the policies being payable to the Union National : 
3ank as its interests might appear. There is no allegation or ; 
proof that any of the insurance was effected by the bank, or . 
that it became liable for the premiums. At the time of the fire ; 
the Sejo Ice Cream Company owed Powell a balance of $520.92 E 
tor unpaid premiums on such insurance effected between March : 
13, 1908, and December 21, 1909; payments on account having 
been made from time to time. This indebtedness included ; 
$176.40 for premiums on two policies of insurance on the build- . 
ings, one issued by London & Liverpool & Globe December 21, 
1909, the premium being $88.20 on each, and also $111.30 premi- 
ums on insurance effected on the contents of such buildings in- 
sured at the same time by such companies. These four policies 
t 
| 
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last mentioned had not been delivered by Powell to the Sejo Ice 
Cream Company when the fire, which damaged the buildings 
but not the contents, so far as appears, occurred. After the fire 
the policies were delivered, and the premiums on the two poli- 
cies in force for insurance on the buildings were paid by the 
check of the Union National Bank, $176.40. Eliminating pre- 
miums for insurance on contents of buildings, there is a balance 
due Powell of $153,23 for premiums for insurance on the build- 
ings during the time mentioned; but this — is for old and 
expired insurance, 

There is no evidence or contention of ‘any agreement that 
Powell should hold the policies as security for this old indebted- 
ness, or that there was any agreement, when they were sur- 
rendered after the fire, that this old indebtedness should be paid 
irom the proceeds of the insurance. As I understand the con- 
tention, it is that Powell has an equitable lien or claim on the 
draft given to satisfy the loss by the fire mentioned and given 
to satisfy the policy in force when the fire occurred, for the bal- 
ance due him for premiums advanced to effect the insurance on 
the buildings in prior years while the bank held the mortgage, 
and which insurance had expired when the loss occurred. If 
Powell has any such lien, it must arise under some statute or 
rule of the common law; it is not based on any contract or 
agreement. I know of no rule of law or equity which, in the 
absence of specific agreement, gives to a fire insurance agent a 
lien on a draft, check, or money, delivered to him by the com- 
pany he represents to pay to the insured the amount of loss sus- 
tained by fire and secured by a policy in force, for old premiums 
for old and expired insurance on the property advanced by such 
agent to his company. Clearly no such rule can be held against L 
the mortgagee. The insurance having been effected by the i 
owner, the mortgagee could assume the premiums had been paid i 
so far as old and expired insurance was concerned. Clearly, if 
the agent gave the owner credit for such premiums, the pro- 
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ceeds of live insurance at the time of a fire could not, in the 
absence of agreement, be depleted to pay such old indebtedness. 
The bank here is willing that Powell be paid from this draft 
provided the amount so paid can be added to its mortgage lien 
and come back to it out of the mortgaged property. The effect 
of this would be to give Powell a lien on the real estate as 
against the general creditors on the ground he had given the 
owner credit for premiums on insurance obtained on the prop- 
erty in bygone years and kept the mortgagee, and hence the gen- 
eral creditors, to an extent, protected against loss by fire. I am 
cited to no authority holding that this can be done. In legal effect 
such a holding would give every fire insurance agent, by opera- 
tion of law, a lien on real estate for premiums advanced by him 
at the request of the insured to obtain policies of insurance on 
the buildings on such real estate. I am not aware of any such 
rule of law or equity. 

The draft in question is made payable to the Sejo Ice Cream 
Company and the Union National Bank. It must be delivered to 
the bank and the trustee of the Sejo Ice Cream Company. They 
will settle their rights to the proceeds as between themselves. It 
is evident that the rights of the bank are, to the extent of the 
amount due and unpaid on the mortgage, superior to those of 
the trustee. These rights, if there be any conflict, are not now 
before this court. Mr. Powell has delivered the draft to this 
court, and it will be delivered to such party as the trustee and 
bank agree upon. 

There will be an order accordingly. 


SUPREME COURT OF NORTH CAROLINA. 


I ANCASTER et wx. 
VS. 
SOUTHERN INS. CO* 


STIPULATIONS—PROVISION FOR FORFEITURE. 


Where an adult of sound mind who can read and write, accepts a policy 
containing unambiguous stipulations material to the risk which forfeit 
it for their breach, and the company makes no misleading represen- 
tations as to their meaning, the stipulations become a part of the in- 
surance contract so as to avoid it upon their breach, even though 
there was no previous application, and no express representations 
made by insured. 


[F or other cases, see Insurance, Dec. Dig. § 307.] 





° "Decision rendered, Oct. 26, 1910. 69 S. E. Rep. 214. 
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FIRE INSURANCE—PROVISIONS OF CONTRACT—RIDER. 


A rider attached to the face of a fire policy insuring certain gin ma- 
chinery was headed “For Gin Systems Only,” and contained certain 
provisions applying specially to that kind of property, byt indorsed, 

“Attached to and forming part of policy,” giving its number, and at 
the end of the entire policy it was stipulated that the policy was ac- 
cepted under the foregoing stipulations, together with such other 
provisions and conditions as might be indorsed thereto. Held, that 
the contract of insurance included the body of the policy as well as 
the rider, so that stipulations contained in the body of the policy 
bound insured. 


[For other cases, see Insurance, Dec. Dig. § 150.] 


FORFEITURE — UNDIVIDED OWNERSHIP—“SOLE AND UN- 
CONDITIONAL OWNERSHIP.” 

Where the purchaser of gin machinery took possession and gave purchase- 
money notes, which were recorded and reserved title in the seller, 
and all of the price had not been paid when the policy on the ma- 
chinery was issued, the buyer was the sole and unconditional owner 
of the machinery within a stipulation in the policy for sole and un- 
conditional ownership; such a stipulation merely contemplating that 
the preperty is not held jointly with others. 


{For other cases, see Insurance, Cent. Dig. §§ 794-822, 825-828; Dec. Dig. 
§ 328.] 


[For other definitions, see Words and Phrases, vol. 8, pp. 7801-7802. ] 


FIRE INSURANCE—PROVISION FOR FORFEITURE—STIPULA- 
TION OF SOLE OWNERSHIP. 

The rule generally adopted is that a stipulation in a fire policy of sole 
and unconditional ownership is not violated by the existence of liens 
and incumbrances on the property. 


[For other cases, see Insurance, Cent. Dig. § 800; Dec. Dig. § 328.] 


FIRE INSURANCE—STIPULATIONS AGAINST INCUMBRANCES 
—“PERSONALTY.” 

Where the seller takes purchase-money notes and delivers possession of 
an engine and boiler, retaining title as security, and the contract of 
sale is registered pursuant to statute, the property retains its char- 
acter as personalty both as between the parties and others claiming 
adversely to the lien, though attached to the realty, and is person- 
alty within the meaning of a fire policy thereon, which avoided the 
policy if the subject of insurance was personalty, and was, or there- 
after became, incumbered by a chattel mortgage. 


[For other cases, see Insurance, Cent. Dig. § 800; Dec. Dig § 328.] 
[For “a see Words and Phrases, vol. 6, pp. 5346-5358; vol. 
8, p. 7753.] 


Appeal from Superior Court, Edgecombe County; Guion, 
Judge. 

Action by M. L. Lancaster and wife against the Southern In- 
surance Company. From a judgment for defendant, plaintiff 
named appeals. Affirmed. 

It was shown: That femme plaintiff, owner of a farm, “had 
erected a building and therein established a steam gin, the en- 
gine and boiler inclosed in brick, and same was being used for 
farm ginning.” That said plaintiff took out a policy of insurance 
on the gin, engine, and boiler in the sum of $1,000, the contract 
being the ordinary standard form, with a rider attached to the 
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face of the policy, on which was a heading “For Gin Systems 
Only,” and which contained certain specifications adapting the 
policy more fittingly, in certain features, to the kind of prop- 
erty insufed and the operation of the same, and concluding with 
the statement “Attached to and forms part of policy No. 48599," 
the number of policy sued on. Plaintiff ‘admitted that notes 
reserving the title to the gin outfit were given and recorded and 
all of purchase price had not been paid at the time the policy was 
issued, and defendant admitted that the policy was issued and 
sent plaintiff through the mail in lieu of a policy in a company 
that had failed, and that no representations were made by plain- 
tiff to get the policy.” The property was destroyed by fire, proof 
of loss properly made, and present action instituted to recover on 
the policy. Recovery was resisted, chiefly by reason of breach 
of certain stipulations contained in the body of the policy, to 
the effect “that this entire policy shall be void. * * * if the 
interest of the insured be other than the unconditional and sole 
ownership, and, second, if the subject of the insurance be per- 
sonal property and be or become incumbered by a chattel mort- 
gage.” There was the further general stipulation in the body 
of the policy that the entire policy should be void “if the in- 
terest of the insured in the property be not truly stated therein.” 
Plaintiff contended that the stipulations should not be allowed 
to defeat a recovery (1) because at the time of taking out the 
policy no inquiry was made as to the title or condition of the 
property, and that no representations were made by plaintiff con- 
cerning the same, and that her rights are unaffected, therefore. 
by the stipulations relied upon; (2) that the contract of insur- 
ance by the nature of it is confined to that portion of it contained 
in the rider and as the stipulations in question do not appear 
therein, but only in the body of the policy, they are not relevant 
to the inquiry; (3) that on the facts the property insured had 
become realty, and in that event there had been no breach shown, 
etc. The jury having ascertained the value of the property de- 
stroyed by the fire, the question of deferfdant’s responsibility 
was referred to the court on the facts. and the court, being of 
opinion that the policy was avoided by reason of the existence 
of an incumbrance for the unpaid purchase money in the form 
of a mortgage or conditional sale, duly recorded, gave judgment 
for defendant, and plaintiff excepted and appealed. 


G. M. T. Fountain & Son, for Appellant. 
J. R. GaskeLt and W. O. Howarp, for Appellee. 


Hoke, J. (after stating the facts as above). 
Our decisions are to the effect, and they are in accord with the 
generally prevailing doctrine, that when a person of mature 
years and sound mind, who can read and write, accepts a policy 
of insurance containing stipulations material to the risk and on 
breach of which the policy is to be avoided, and there is nothing 
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confusing or ambiguous in them, and no representations made 
which are calculated or intended to deceive as to their import, 
the policy with the stipulations becomes the contract between the 
parties, to be enforced, while it stands according to its terms, 
and the principle should not be aftected because in a given case 
there has been no previous application or no express representa- 
tion made. Floars vs. Ins. Co., 144 N. C. 232, 56 S. E. 915; 
Hayes vs. Ins. Co., 132 N. C. 702, 44 S. E. 404; Lasher vs. Ins. 
Co., 86 N. Y. 423; Brown vs. Ins. Co., 86 Ala. 189, 5 Smith. 500; 
Crikelair vs. Ins. Co., 168 Ill. 309, 48 N. E. 167, 61 Am. St. Rep. 
119. In the present case there is no allegation or suggestion of 
any ambiguity nor of anything done or said to confuse or mislead 
the claimant, and the policy with its stipulations must be taken 
as the contract under which the rights of these parties are to be 
determined. And plaintiff's second position cannot be main- 
tained. The rider, while headed “For Systems of Gins Only,” 
contains the express provision, “Attached to and forming part 
of policy No. 49599, Southern Insurance Co. of New Orleans” ; 
and, further, at the end of the entire policy is the stipulation: 
“This policy is made and accepted under the foregoing stipula- 
tions and conditions, together with such other provisions, agree- 
ments and conditions as may be indorsed hereto.” The rider was 
inserted in and made a part of the entire policy, in order the 
better to adapt its provisions to this particular kind of property, 
and more especially in reference to the method and conditions of 
its operation, and, there being nothing uncertain or restrictive 
in its terms, there is no reason why the plain and express pro- 
vision, “Attached to and made a part of this policy” should not 
be given effect. Authority also here favors defendant’s position. 
Speaking to a similar question in Waters vs. Ins. Co., 144 N. C. 
603-671, 57 S. E. 437, 440, 13 L. R. A. (N. S.) 805, the court 
said: “It is urged upon our attention that some of the entries, 
by means of which the application was made to accord with the 
policy and the paster, were made on the margin of the applica- 
tion and written longitudinally, and that such entries, so made, 
and even the paster itself, are presumptive evidence of a change 
in the contract after the application had been first signed. 

But neither the authorities nor the known usage in the making 
of such contracts are in support of the position to the extent con- 
tended for. We know that these policies, as well as the appli- 
cations, are gotten up on printed forms designed to meet the 
average and general demand in contracts of this nature, and 
frequently changes are made to meet special circumstances; that 
these are ordinarily noted on the margin, and a slip is then 
pasted on the face of the policy to express the contract as af- 
fected by these changes. In the absence, therefore, or some spe- 
cial circumstances tending to cast suspicion on such entries, there 
should be no presumption of any alteration, but the nature of the 
entry and its placing are simply circumstances on the general 
question as to whether there has been a completed contract of 
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insurance.” Pierce vs. Ins. Co., 138 Mass. 151; Swinnerton vs. 
Ins. Co., 37 N. Y. 174, 93 Am. Dec. 560; 1 Cooley’s Insurance 
Briefs, pp. 640, 641 (1). The third position must also be re- 
solved against the plaintiff. That is, the property had become 
realty, and in that aspect there was no breach of stipulations 
shown avoiding the policy. ‘T'rue, we have held in this state that, 
when one is in possession of land under a binding contract of 
purchase having given his notes for the purchase money, he is 
to be considered as the “sole and undivided owner” within the 
meaning of this stipulation in a contract of insurance. A posi- 
tion declared and sustained in a forcible opinion by Associate 
Justice Brown in the recent case of Jordan vs. Ins. Co., 151 N. 
C. 341, 66 S. E. 206. The same principle is discussed by Asso- 
ciate Justice Manning in the learned and valuable opinion of 
Modlin vs. Ins. Co., 151 N. C. 36-40, 65 S. E. 605. This ruling 
is properly placed on the well-recognized principle that equity 
will treat that as done which the parties are under a binding 
agreement to do, and in reference to insurance contracts on the 
further principle that the loss in such cases, when the property 
is destroyed by fire, falls on the purchaser. He still owes the 
amount due on his notes. Sutton vs. Davis, 143 N. C. 474, 55 
S. E. 844. And, while it is usually held that the principle re- 
ferred to does not prevail in the case of personal property where 
the title is withheld on the payment of the purchase money (2 
Cooley, Insurance Briefs, p. 1382 [K]), we think that the dis- 
tinction as to personalty should not prevail in this state on the 
precise facts disclosed in the record. It was originally held in 
the case of these conditional sales of personal property that, if 
the property was destroyed by fire or other adventitious cause, 
the loss must fall on the vendor who had retained the title in 
himself, and this position still obtains in many of the states. 
Tiffany on Sales, p. 91. In North Carolina, however, it is estab- 
lished in a case like the present that when a bargainor sells 
goods, taking notes for the purchase price, retaining the title as 
security for the purchase money, and delivers possession, that 
if the goods are destroyed by fire, the obligation to pay the notes 
is absolute and the loss must fall on the vendee. Tufts vs. 
Griffin, 107 N. C. 47, 12 S. E. 68, 10 L. R. A. 526, 22 Am. St. 
Rep. 863. From this we think it follows that by analogy to the 
position obtaining in case of real estate that the vendee under 
the facts existent here is the unconditional and sole owner of 
the goods within the meaning of the contract, and there has 
been no breach of same in this respect. Such a stipulation refers 
to the quality of an estate, etc., “that it is not held jointly with 
others.” Vance on Insurance, p. 442. 

This conclusion, however, cannot avail the plaintiff by reason 
of another stipulation in the body of the contract “that the same 
shall be void if the subject of insurance be personal property and 
be or become incumbered by a chattel mortgage.” Under our 
decisions, where a vendor, as here, has sold goods, taking notes 
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for the purchase money and delivered possession, retaining title 
as security, and the contract has been properly registered accord- 
ing to the statute (Revisal 1905, § 983), thé property, the sub- 
ject-matter of the contract, retains its character as personalty, 
both as between the parties and others claiming adversely to the 
lien. Cox vs. New Bern Lighting & Power Co., 151 N. C. 62, 
65 S. E. 648. The goods, therefore, retained their character as 
personalty, and in that aspect the claim of the vendee in this 
instance was only an incumbrance in the nature of a chattel mort- 
gage to secure the purchase money, and on the facts the stipula- 
tion as to the nonexistence of such an incumbrance has been vio- 
lated. Hamilton vs. Highlands, 144 N. C. 279, 56 S. E. 929. It 
is usually held that the stipulation as to sole and unconditional 
ownership is not violated by the existence of liens and incum- 
brances. 2 Cooley Insurance Briefs, p. 1378 (I.) Vance on In- 
surance, p. 442. From this very fact and because there may be 
certain conditions existent which increase the moral hazard of 
the risk, companies are allowed to and usually do insert these 
provisions as to incumbrances, to be enforced when the contract 
and the facts so require. We are not inadvertent to the case of 
Caples vs. Ins. Co., 60 Minn. 376, 62 N. W. 440, 51 Am. St. 
Rep. 535, and cases of like kind, in which it was held that a 
covenant giving a landlord a lien for unpaid rent did not come 
within the term “chattel mortgage” as it appears in these con- 
tracts, and in which Collins, Judge, delivering the opinion, said: 
“That the parties in using this term did not intend to include 
every kind of instrument which could be enforced in a court of 
equity as a lien or mortgage of personalty.” But in this same 
opinion it was also said that this stipulation should be consid- 
ered “as simply guarding against the common, ordinary chattel 
mortgage and instruments of the same nature, use, and purpose.” 
Under the facts presented, as heretofore stated, this is, in effect, 
an incumbrance, in the nature of a chattel mortgage to secure the 
purchase money, registered as such under our registration laws, 
and we concur with his honor in holding for that reason that 
the stipulation in the policy against incumbrances has been vio- 
lated, and no recovery thereon can be had. The judgment below 
is affirmed. 
No error. 
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ST, LOUIS COURT OF APPEALS. 


Missouri 


SETTLE 
US. 


FARMERS’ & LABORERS’ CO-OPERATIVE 
INS. ASS’N or Monroe County.* 


ACTIONS—BURDEN OF PROOF—LEGALITY OF ASSESSMENT. 


The burden is on a mutual fire insurance company to prove that a legal 
assessment was made where it claims a forfeiture for nonpayment of 
an assessment. 


[For other cases, see Insurance, Cent. Dig. §§ 1650-1658; Dec. Dig. § 646.] 


MUTUAL COMPANIES—ASSESSMENT—VALIDITY. 


The constitution of a mutual fire insurance company prohibits the levy 
of an assessment except in case of actual loss or damage by fire, etc., 
or to defray the necessary expenses of the association as thereinafter 
provided; requires each member to pay a sum bearing the same ratio 
to the total amount to be paid as the amount insured bears. to the 
value of the insured property; requires the board of directors to 
adjudicate each loss, and the secretary to estimate three-fourths of 
the amount thereof, and make out a pro rata assessment of the amount 
due from each member with 1 per cent added; and provides that, 
when the board of directors order an assessment, the secretary shall 
execute it, and that it shall be signed by a majority of the board and 
by the secretary and filed in the latter’s office, and, when so executed, 
shall be evidence that the sums assessed are payable. An assessment 
was made which would yield a sum of $4,437.38 at a time when the 
company’s indebtedness was about $2,300, the excess being intended 
to pay any loss which might accrue thereafter during that year, and 
no calculations were made in levying the assessment for the purpose 
of paying losses then accrued, nor did the secretary extend the assess- 
ment by calculating the amount due from each policy holder or sign 
it with the majority of the board of directors and file it as required 
by the constitution. Held, that the constitution contemplated that the 
board of directors should calculate the amount necessary to pay 
losses then accrued and to defray expenses before making an assess- 
ment, and that it should be executed by the secretary by extending it 
pro rata against the total amount of the insured property, and the 
assessment in question was illegal as being in excess of the accrued 
losses and expenses. 

[For othér cases, see Insurance, Cent. Dig. §§ 430, 431; Dec. Dig. § 193.] 


CONSTRUCTION OF POLICY—FORFEITURES. 


Forfeitures are not favored, and will only be declared by the courts upon 
a showing of strict compliance with every provision of the contract 
or by-laws which are relied on to justify. 


[For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146.] 


FORFEITURES—NONPAYMENT OF ASSESSMENT. 


A forfeiture cannot be declared for nonpayment of an illegal assessment 
by a mutual fire insurance company, or one not made according to its 
charter provision. 

[For other cases, see Insurance, Cent. Dig. § 891; Dec. Dig. § 349.] 


* Decision rendered, Oct. 1, 1910. 131 S. W. Rep. 136. 
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Appeal from Circuit Court, Monroe County; David H. Eby, 
Judge. 

Action by W. W. Settle against the Farmers’ & Laborers’ Co- 
Operative Insurance Association of Monroe County. From a 
judgment for plaintiff, defendant appeals. Affirmed. 


JaMEs P. Boyp, for Appellant. 

RAGLAND & McALuister, for Respondent. 

Norronl, J. 

This is a suit on a policy of fire insurance. Plaintiff recovered, 
and defendarft prosecutes the appeal. 

Defendant is a farmers’ mutual fire insurance company incor- 
porated under the laws of this state, and authorized to insure the 
property of its members in Monroe county. On August 18, 1906, 
plaintiff became a member of the company, and defendant issued 
to him its policy of insurance, whereby, among other things, it 
agreed to indemnify him against the loss of his barn by fire or 
lightning to the extent of $250, and not exceeding three-fourths 
the value of the contents of said barn; the entire amount insured 
on the contents of the barn being $200. Other items in the same 
policy made a total amount of $1,350 insured, but the barn and 
contents only were destroyed. Plaintiff's barn and contents were 
consumed by fire on the night of August 15, 1907, and defend- 
ant declined to pay the loss for the reason plaintiff had omitted 
to pay an assessment levied against his policy on the 13th of July 
of the same year. The case was tried before the circuit court 
without a jury, and defense was made on the theory the policy 
had been forfeited prior to the date of plaintiff's loss because of 
the nonpayment of the assessment referred to. Defendant being 
a farmers’ mutual insurance company organized under our stat- 
utes, of course, it is without capital other than that which comes 
into its treasury as a result of a small stipend paid for each $100 
insurance at the time the policy is issued, and through such as- 
sessments as are levied from time to time by the board of di- 
rectors for the purpose of paying losses and incidental expenses. 
The assessments from which defendant derives its revenue are 
authorized by the constitution and by-laws of the company to 
be levied by the board of directors under proper circumstances 
in the manner therein indicated. And the several policyholders 
of the company by becoming such mutually agree and contract 
with each other and the company to abide by and conform to the 
provisions of the constitution and by-laws touching such mat- 
ters. 

There is no controversy over the fact that plaintiff’s loss oc- 
curred by fire at the time mentioned, and that he held a policy in 
the defendant company for $1,350 in amount, $250 of which cov- 
ered on his barn and $200 on its contents. But it is said his right 
to enforce the same had been forfeited because of the fact he had 
failed and omitted to pay an assessment of $2.70 of date July 13, 
1907. The constitution of defendant company in one of its sec- 
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tions pointedly provides that, if any member fails or omits to pay 
an assessment after thirty days’ notice thereof, then such failure 
operates to suspend his policy and forfeit his right to indemnity 
thereunder. This much is conceded. And it is conceded, too, 
that plaintiff failed to pay the assessment of $2.70, which was 
levied on July 13th, within the thirty-day limit specified in the 
constitution, which in part constitutes the contract of insurance 
between the parties. To avoid the forfeiture set forth in defend- 
ant’s answer and relied upon as a defense to the action, plain- 
tiff insists that such assessment was illegal, in that it was levied 
for an amount in excess of that authorized by the constitution of 
the company and in a manner other and different from that 
provided therein. The defendant’s company, having pleaded a 
forfeiture of the policy ior nonpayment of the assessment, the 
burden is, of course, upon it to prove that a legal assessment was 
made. 21 Am. & Eng. Ency. Law (2d Ed.) 289; Hartford L. 
Ins. Co. vs. Hyde, 101 Tenn. 396, 48 S. W. 968. To the end 
of sustaining the forfeiture it was shown that on the Ist day of 
July, 1907, the board of directors of the .defendant company 
ordered an assessment of twenty cents on each $100 insured, and 
that the secretary on July 13th notified plaintiff that $2.70 was 
his pro rata part thereof to be paid on or before August 13, 
1907. It was further shown that the company then had at risk 
policies to an amount of something over $2,000,000, and that 
the returns from such twenty-cent assessment would amount to 
$4,437.38, and further, that at the time such assessment was 
made there were outstanding obligations—fire losses and ex- 
penses—against the company, payable from such assessments, 
amounting to a little more than $2,300. Section 2 of article 2 of 
defendant’s constitution provides that no assessment shall be 
levied except in cases of actual loss or damage by fire or light- 
ning, or to defray the necessary expenses of the association as 
thereinafter provided. Section 3 of the same article provides 
that each member shall pay a sum bearing the same ratio to the 
total amount to be paid as the sum he has insured bears to the 
total value of the property insured. Section 5 of article 2 of the 
constitution provides that the board of directors shall adjudicate 
each loss reported to the company, and that the secretary shall 
proceed to establish three-fourths of the amount of said loss, 
and make out a pro rata assessment of the amount due from 
each member according to section 3, with 1 per cent added, and 
mail the same with proper notice of time of payment to the ad- 
dress of each member. Section 8 of article 8 of the constitution 
provides that, when the board of directors shall order an assess- 
ment, the secretary shall execute the same, and that it shall be 
signed by a majority of the board of directors and secretary, 
and placed on file in the secretary’s office, and that, when so 
executed, it shall constitute evidence that the several sums so 
assessed are due and payable to the company from the persons 
against whom the same are respectively assessed. It is conceded 
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in the case that, though the assessment of twenty cents on each 
$100 insured would yield the sum of $4,437.38, the company actu- 
ally owed only a little more than $2,300 at the time. It is con- 
ceded, too, by defendant that no particular calculations were 
made with reference to levying the assessment referred to for 
the purpose of paying losses then accrued, but it is said the as- 
sessment of twenty cents was made in blanket form for the pur- 
pose of liquidating the $2,300 indebtedness then outstanding, and 
such loss as might accrue thereafter during that year. Though it 
appears the secretary and a quorum of the board of directors 
signed the resolution levying the assessment mentioned, it is con- 
ceded that the secretary did not extend the same by calculating 
the amount due from each policyholder, and together with the 
majority of the board of directors sign and place the contem- 
plated document on file in his office as evidence that the sums 
so assessed were due and payable to the company from the per- 
sons against whom they were respectively assessed. On these 
facts the circuit court entertained the view that the assessment 
mentioned was insufficient to operate a forfeiture of plaintiff’s 
insurance for the reason it was illegal and unenforceable. 

In the first place, the constitution of the company, which is 
parcel of the contract between the parties, authorizes the levy of 
an assessment only for the purpose of meeting actual losses or 
damages or to defray the necessary expenses of the association. 
By section 3 of article 2 each member is required to pay a sum 
bearing the same-ratio to the total amount to be paid as the sum 
insured bears to the total value of all property insured. These 
provisions are in accord with the spirit of natural justice, for, 
besides each bearing his pro rata portion of the burden, it is ex- 
pressly stipulated that no one shall be called upon to pay an as- 
sessment except in case of actual loss or damage or to defray the 
necessary expenses of the association. The obligation of the 
policyholder obviously begins with the issue of his policy, and 
it is for him to pay his pro rata part of all losses that occur dur- 
ing the time of continuing his relations with the company. Pro 
rata assessments are, therefore, authorized for the purpose of 
liquidating such losses as have actually accrued at the time the 
assessment was made, and for the purpose of defraying the 
necessary expenses of the company. It may be that plaintiff 
would desire to discontinue his relations with the company after 
the payment of a given assessment, and, if he chose to do so on 
the terms otherwise stipulated in the constitution and by-laws, 
he should not be required to contribute for losses that occur 
thereafter. The present assessment under the constitution is 
admittedly levied for the purpose of liquidating the $2,300 then 
outstanding against the company, and for other losses which 
might probably accrue during the year thereafter. There is 
certainly no authority in the constitution or contract of insurance 
authorizing the levy of an assessment so far in excess of the 
losses theretofore accrued together with the necessary expenses, 
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and under the established rule of decision the assessment must 
be regarded illegal. 

Forfeitures are not favored in the law, and, before the courts 
will declare one, it is essential for the party insisting upon it to 
show strict compliance with every term said to afford the basis 
tor thus summarily divesting the right. 21 Am. & Eng. Ency. 
law (2d Ed.) 289; Lewine vs. Sup. Lodge, 122 Mo. App. 547. 
560, 99 S. W. 821. It is axiomatic that a forfeiture cannot be 
declared for failure to pay an assessment which is illegal, and not 
levied in accordance with the provisions of the charter of the 
company. 2 Cooley’s Briefs on Insurance, 1871; In re People’s 
Mut. Equitable Fire Ins. Co., 9 Allen (Mass.) 319; 21 Am. & 
Eng. Ency. Law (2d Ed.) 289; Beach on Insurance, § 159. It 
not only appears that the assessment involved was made in amount 
nearly twice as great as that authorized by the constitution of 
the company which was wholly unwarranted, but it appears as 
well practically all of the details prescribed for levying the as- 
sessment were omitted as though they were of no importance 
whatever. As we interpret the constitutional provisions, it is 
contemplated that the board of directors shall calculate the 
amount necessary to meet losses then accrued and defray the 
necessary expenses after which an assessment should be made for 
such amount. This assessment should be executed by the secre- 
tary of the company by extending the same pro rata against the 
total amount of property insured. Of course, an error of a few 
cents or a few dollars would not necessarily render the assess- 
ment invalid for the reason that, however diligent, men may not 
always be precise about such matters, but it is a matter in which 
all of the policyholders have an interest, and they are concerned 
to a considerable extent. It is not just to them for the board of 
directors to proceed in total disregard of the constitutional pro- 
visions and levy an assessment in a haphazard manner, without 
calculation of that essential to defray such obligations as they 
have undertaken to supply means to discharge. The provisions 
of the constitution requiring the secretary to execute the as- 
sessment by properly extending it pro rata against the various 
policies and policyholders, and requiring this document to be 
signed by him and a majority of the board of directors, and 
placed on file in the secretary’s office, is of importance, too, for 
the purpose of affording a valid basis of forfeiture when such is 
sought to be declared. Plaintiff and other policyholders have 
stipulated with the corporate entity and with each other to the 
effect that such document so signed and filed in the secretary's 
office shall be evidence that the several sums so assessed are due 
and payable to the company from the persons against whom thev 
are assessed. The purpose is obviously to have the assessment 
and extension overlooked and attested by the directors and sec- 
retary in the interest both of equality and accuracy, and such 
was omitted. Until this is done, there is no valid extension of 
the assessment as prescribed in the organic law of the company 
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proceeding to levy the same, for there is no authority to levy an 
assessment and extend it against the policies in a manner other 
than that prescribed by the charter and by-laws of the company. 
When the rights of a policyholder are sought to be forfeited for 
nonpayment, it must be shown that every substantive detail pre- 
scribed in the charter for both the levy and enforcement of the 
assessment are substantially complied with. Until this is done, 
there appears no valid ground of forfeiture, for the law exacts 
a greater degree of precision in aid of such matters than that 
which avails in the ordinary affairs of life. Baker vs. Citizens’ 
Mut. Fire Ins. Co., 51 Mich. 243, 16 N. W. 391; Planters’ Ins. 
Co. vs. Comfort, 50 Miss. 662; 21 Am. & Eng. Ency. Law (2d 
Ed.) 289; 2 Cooley’s Briefs on Ins. 1871. 

At the conclusion of the trial, plaintiff requested the court in 
writing to make a special finding of facts and conclusions of law 
under section 695, Rev. St. 1899 (Ann. St. 1906, p. 704). That 
statute provides substantially that, upon the trial of any ques- 
tion of fact by the court, it shall not be necessary for the court 
to state its finding, except generally, unless one of the parties re- 
quests it with the view of excepting to the decision, in which 
case the court shall state in writing the conclusions of fact found 
separatelv from the conclusions of law. It has been ruled under 
this statute that the failure of the court to make such separate 
findings when requested by a party is reversible error, but in that 
and other cases declaring the rule the court found the issue 
against the party who had requested the special finding and 
omitted or ceclined to make the special finding which the stat- 
ute enjoins in proper circumstances when requested. See Hamill 
vs. Talbott, 72 Mo. App. 22. Defendant made no request what- 
ever on the court for a special finding of facts under this statute, 
but now conplains, and insists, the judgment should be reversed 
for the reason the court omitted to comply with the plaintiff's 
request in that behalf. We are not persuaded to the view ad- 
vanced by counsel, for, as we understand it, it is a rule through- 
out appellate procedure that one may not predicate error on ap- 
peal touching a matter about which he has not brought to the 
attention of the trial court. Defendant was at liberty to require 
a special finding under he statute, and, if it had done so, the 
court would have erred in refusing to accede to the request, but 
defendant saw fit to waive its right in respect to this matter, and 
it is now in no position to complain. The court, having found 
the issue ior plaintiff, no doubt proceeded on the theory that 
plaintiff would not complain even if it gave no special finding of 
facts and conclusions of law. Plaintiff seems to be entirely sat- 
ished with the judginent, though the court omitted to comply 
with his request, and we are unable to perceive how defendant 
can be aggrieved by the failure of the court to make a special 
finding when it omitted to request it. By the plain terms of the 
statute, it intends only to confer the right of a special finding 
when the party requests it with the view of excepting to the de- 





1760 Insurance Law: Journal Vol. 39. | Dec., 1910. 


cisioii. Exceptions may be saved or waived as the party desires 
at the time. If defendant desired a special finding, it should have 
requested it at the proper time with the view of excepting to the 
decision. Not having done so, it should be treated as having 
waived its right in the premises. 
The judgment should be affirmed. It is so ordered. 
Reynolds, P. J., and Caulfield, J., concur. 


a ~o-o —-_ -—- —-- 


COURT OF APPEALS OF KENTUCKY. 


CONTINENTAL INS. CO. 
VS. 


FORD. (Twocases.)* 


FIRE INSURANCE—FALSE REPRESENTATIONS. 

An insured may assume that the company made inquiries relaing to every 
fact affecting the risk, and it must appear that a concealment of 
material facts was intentional and fraudulent, as well as material, to 
bar a recovery. 

[For other cases, see Insurance, Cent. Dig. §§ 550-556; Dec. Dig. § 258.] 


APPLICATION FOR POLICY—STATEMENT BY INSURED. 

If insured correctly answers the questions asked him in his application, 
and signs the application, without reading it or knowing of false 
answers to other questions inserted therein by the agent without his 
knowledge, he is not responsible for such answers. 


[For other cases, see Insurance, Cent. Dig. §§ 999-1015; Dec. Dig. § 379.] 


FORFEITURES—MATTERS RELATING TO PROPERTY—IN- 
CUMBRANCES ON PROPERTY. 

To relieve a fire insurance company from liability because of incumbran- 
ces on the insured property which were concealed, it must appear 
that insured knew, or the circumstances were such that an ordinarily 
prudent person would know, that the existence of mortgages on the 
property was material to the risk. 


[For other cases, see Insurance, Cent. Dig. § 552; Dec. Dig. § 259.] 
ACTION ON POLICY—SUFFICIENCY OF EVIDENCE. 


In an action on fire policies, in which the company claimed a forfeiture 
for false representations as to the nonexistence of incumbrances, 
evidence /ield to sustain a finding that insured did not fraudulently 
conceal the existence of mortgages upon the property. 

[For other cases, see Insurance, Dec. Dig. § 665. | 


Appeal irom Circuit Court, Owen County. 


Two actions by C. B. Ford against the Continental Insurance 
Company. From judgments for plaintiff, defendant appeals. 


Affirmed. 


* Decision re ndered, Oct. 25, 1910. 1381 8. W. Rep. 189, , 
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Joun W. Dovuc as and OLIvEerR, OLivER & WICKLIFFE, for 
Appeiiant. 
W. A. L&E and Barts, Perry & LinpseEy, for Appellee. 


Cray, C. 

These two cases were heard in one trial below, and will be 
considered together on this appeal. On August 27, 1908, appel- 
lee, C. B. Ford, obtained from appellant, Continental Insurance 
Company, a policy of insurance covering his dwelling house and 
household goods. The house was insured for $700, and the 
household goods for $300. On November 12, 1908, appellee ob- 
tained from appellant another policy for $3,800, divided as fcl- 
lows: $1,000 on his storehouse, $2,600 on his stock of mer- 
chandise, and $200 on his store furniture, fixtures, etc. On Au- 
gust 2, 1909, the storehouse, main dwelling house, and the con- 
tents of each were totally destroyed by fire. Appellee owned two 
tracts of land, one of thirty-two acres, worth about $1,000, and 
one of four acres upon which were situated the dwelling house, 
storehouse, and stock of goods, worth about $3,300. When ap- 
pellee appiied for these policies, there were upon the four-acre 
and thirty-two acre tracts of land mortgage liens, unreleased of 
record, aggregating $4,900. One of these mortgages was for 
$1,500, one-half of which appellee claims to have paid at the time 
of the application. In each of the applications, under the head 
of incumbrances, are the following questions: “Is the land in- 
cumbered?” and “Is the personal property incumbered?”’ In 
each case the answer is, “No.” Shortly after the fire, appel- 
lant’s adjuster went to Owen county to settle the loss. He car- 
ried with him a copy of appellee’s original application. Accord- 
ing to his testimony, he and Mrs. Ford read over to appellee the 
latter’s answers in the original application. He then obtained 
from appellee an affidavit to the effect that his answers in the 
original application were true. Prior to that time he had as- 
certained that there were mortgages on the property. “When he 
secured appellee’s affidavit he made up his mind to resist pay- 
ment of the policy. He was not deceived at the time, for he knew 
of the existence of the mortgages. 

The testimony for appellee is to the effect that appellant’s local 
agent approached him for the purpose of getting him to take 
out the insurance; he did not apply to the agent. The agent did 
not ask him if the real estate was incumbered; asked him if he 
owned the property, and if the stock of goods was mortgaged; 
never at any time asked him if there was a mortgage upon the 
real estate. He did not read the application or hear it read; 
supposed it contained the answers which he had made to the 
agent. The latter filled out the application. Appellee did not 
know that the fact that there were mortgages on the property 
would affect his right to obtain insurance; did not know that 
mortgages had anything to do with insurance; learned this fact 
only when he heard the matter discussed in court. He trusted to 
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the agent to make the answers, and he signed the application 
without knowing the answers made by the agent. When appel- 
lant’s adjuster came, he brought a piece of paper; told appel- 
lee it was a copy of the policy of Mr. Boerner (appellant’s local 
agent). Appellee did not have his glasses, and his wife started 
to read it. The adjuster took it and read it rapidly, and then 
said it was a copy of the policy, which appellee would have to 
sign and swear to before he would get the money. The adjuster 
never asked him whether or not the answers to the questions in 
the paper were the same as made to Mr. Boerner; never asked 
him any questions; just read it, and said it was a copy of the 
policy, and requested appellee to sign it; thought he would have 
to sign it in order to get his money. 

Appellee brought these two actions to recover on the policies 
in question. Appellant made no claim that the property insured 
was not worth what appellee represented it to be. It is not even 
suggested that appellee was guilty of any wrongdoing in connec- 
tion with the fire. Appellant defended upon three grounds: 
First, that appellee falsely and fraudulently stated in his appli- 
cations that there was no incumbrance upon the real estate; 
second, that he fraudulently concealed from appellant the exist- 
ence of mortgages on the real estate which were so large as to 
be material to the risks; third, that he swore falsely to material 
facts after the fire for the purpose of getting a settlement. Upon 
the trial of the case the jury returned a verdict in favor of ap- 
pellee for the full amount of the two policies. To reverse the 
judgment based thereon, these appeals are prosecuted. 

It is first insisted that the court erred in permitting appellee to 
testify in his own behalf after he had cross-examined appellant's 
witnesses upon new matter and thereby made the witnesses his 
own. This, it is contended, was in violation of subsection 3 of 
section 606 of the Civil Code of Practice which is as follows: 
“No person shall testify for himself, in chief, in an ordinary 
action, after introducing other testimony for himself, in chief ; 
nor in an equitable action, after taking other testimony for him- 
self, in chief.” Manifestly, this section has no application to the 
state of case here presented. While the appellee did make ap- 
pellants witnesses his own by cross-examining them on new 
matter not brought out in their direct examination, he did noi 
introduce their testimony in chief, but only on cross-examination. 
\ppellant’s counsel overlook the effect of the phrase “in chief.” 
That refers only to testimony given by a witness upon direct 
examination—not that which may be given on cross-examination, 
even though it relate to new matter. To give to the section the 
construction placed upon it by counsel for appellant would be 
to set a trap, even for attorneys of most extraordinary ability 
and skill, to say nothing of the ordinary practitioner. Under 
such circumstances an attorney would be afraid, upon cross-ex- 
amination, to ask any questions; for he might find to his chagrin 
that it related to new matter not referred to in the direct exami- 
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nation, and that he was. thereby robbed of his entire defense 
through his inability thereafter to introduce his own client. We 
therefore conclude that this contention of appellant is without 
merit. 

It is next insisted that, inasmuch as the mortgage liens were 
equal to, if they did not exceed, the value of the real property in- 
sured, appellant was entitled to a peremptory instruction on the 
ground that said liens were, as a matter of law, material to the 
risks. Even assuming this to be true, there was still left to the 
determination of the jury the question whether or not appellee 
falsely represented in the application that there were no incum- 
brances on the real estate, or whether or not he fraudulently con- 
cealed from appellant the existence of such liens. The rule in 
this state is that the insured has the right to assume that the 
company has made inquiries of him touching every material fact 
affecting the risk, and to avoid the policy it must be found, not 
only that the concealed matter was material, but that it was in- 
tentionally and fraudulently concealed. Lancashire Ins. Co. vs. 
Monroe, 101 Ky. 12, 39 S. W. 434. So, too, if the insured gives 
correct answers to the only questions asked of him, and the 
agent who fills out the blank inserts in the application answers 
to questions not asked of the insured, and the insured signs the 
application without reading it, or knowing of the false answers 
so inserted, he is not responsible for the answers so made. 
Phoenix Ins. Co. vs. Coomes, 20 S. W. 900, 14 Ky. Law Rep. 603. 
In the case before us, appellant’s agent had no distinct memory 
of the transaction, and relied solely upon the application, claiming 
that he wrote the answers to the questions as given him by ap- 
pellee. On the other hand, appellee swears positively that he did 
ot answer that there were no incumbrances on the real estate, 
and that he signed the application without knowing that it con- 
tained such answers. There is neither any direct proof nor any 
circumstances in the case going to show that appellee obtained 
the insurance for a fraudulent purpose; nor is there any evi- 
dence tending to show that he fraudulently concealed the exist- 
ence of the mortgage liens. Indeed, the jury were justified in 
believing that he did not know the mortgage liens were material 
to the risk, and only learned of that fact when he heard the mat- 
ter discussed in court. In order for appellant to have been re- 
leased on the ground of fraudulent concealment, the proof 
should have shown that appellee knew, or the circumstances were 
such that an ordinarily prudent person would know, that the 
existence of the mortgage liens was material to the risks. Even 
conceding, then, that the mortgage liens were as a matter of law 
material to the risk in question, it does not follow that appel- 
lant was entitled to a peremptory instruction because of that 
tact. The jury evidently believed that appellee did not answer 
that there were no mortgage liens upon the real estate, and that 
he did not fraudulently conceal the existence of that fact. 

When we consider the circumstances under which the affidavit 
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after the fire was obtained from appellee, it is not surprising that 
the jury placed no stress upon this matter, which was fairly sub- 
mitted to them in the instructions of the court. 

While the instructions given by the trial court are not alto- 
gether free from criticism, we conclude that, upon the whole case, 
appellant’s defenses were fairly submitted to the jury, and that 
its substantial rights were not prejudiced by the errors com- 
plained of. 

Judgment affirmed. 


BURBANK ET AL. VS. PIONEER MUT. INS. ASS’N.* 
(Supreme Court of Washington.) 


PROOF OF LOSS—DUTY TO MAKE. 

An insured in a fire policy can only be required to make proof of loss by 
the express terms of the policy. 

[For other cases, see Insurance, Cent. Dig. § 1323; Dec. Dig. § 536.] 


ADJUSTMENT OF LOSS—POWER OF ADJUSTER. 

One intrusted by an insurer with apparent power to adjust a loss may 
waive notice and proof of loss. 

[For other cases, see Insurance, Cent. Dig. §§ 1374-1377; Dec. Dig. § 556.] 


CONTRACTS—CONSTRUCTION. 


A fire policy executed on a printed form prepared by insurer must be ‘ 
strictly construed against insurer and liberally in favor of insured. 


a cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. § 
146. 


CONTRACTS—STIPULATIONS 

Stipulations indorsed on the back of a policy are a part of the contract 
when sufficiently mentioned in the body of the contract; but, where 
no sufficient reference is made on the face of the policy to such 
stipulations, they are not a part of the contract. 


[lor other cases, see Insurance, Cent. Dig. § 306; Dec. Dig. § 150.] 


CONTRACTS—STIPULATIONS. 


Where the face of a fire policy did not require proof of loss and did not 
refer to the stipulations on the back thereof, requiring proof of loss 
as a condition to a right to sue on the policy, nor to any by-laws of 
insurer purporting to make such condition a part of the policy, insured 
was not required to make proof _of loss as a condition to an action 
for a loss. 


LF or other cases, see Insurance, Dec. Dig. § 150.] 





° ” Decision rendered Sept. 27, 1910. 110 Pac. Rep. 1005. 
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CRAIG VS. INSURANCE CO. OF STATE OF PENN- 
SYLVANIA ET AL.* 


(Supreme Court of Michigan.) 


RIGHT TO PROCEEDS OF POLICY—SECURITY. 


Complainant sold land to defendant, the price being secured as against 
loss by fire by a policy running to defendant, and providing for 
payment to him as his interest might appear, and defendant agreed to 
keep the premises insured and assigned the policy to complainant, 
but a subsequent policy taken out by defendant omitted, without 
plaintiff's knowledge, the provision for his indemnity, and the buildings 
thereafter burned, and defendant’s assignee of the policy, taking 
with knowledge of complainant’s rights, recovered a judgment for 
the amount thereof. Held, that the assignment of the policy was a 
fraud upon complainant’s rights, and the assignee held the money 
received under the policy in trust for complainant’s protection, so that 
he was entitled to recover therefrom the amount due under the land 
contract. 


{For other cases, see Insurance, Cent. Dig. § 493; Dec. Dig. § 223.] 
* Decision rendered, Sept. 27, 1910. 127 N. W. Rep. 767. 


VoL. XXXIX.—114. 
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STATE MUT. INS. CO. VS. CRAIG.* 
(Supreme Court of Oklahoma.) 


‘WAIVER OF CONDITIONS BY AGENT—RESTRICTIONS IN 
APPLICATION—EFFECT. 


Under the decisions of said court, restrictions inserted in an application 
for insurance, which by its terms becomes a part of the insurance 
contract and restricts the power of the agent to waive any condition 
therein contained, apply to conditions which relate to the inception of 
the contract as well as to matters arising subsequent to its execution. 


[For other cases, see Insurance, Dec. Dig. § 90.] 


ACTION ON POLICY—ESTOPPEL TO URGE MISREPRESENTA- 
TIONS IN APPLICATION. 


In an insurance policy containing a clause providing that: “This policy is 
based on an application of the insured on file with this company which 
is referred to as forming part of this policy, and it is understood 
that no other representations or statements have been made to the 
company or its agent than those written on said application, said 
application with everything therein contained, shall be a continuous 
warranty by the insured”—although the soliciting agent of the 
assurer made the estimates for the assured and inserted the same in 
the application, the same then being read over by said agent to the 
assured who signed the same, under the decisions of the Supreme 
Court of the United States, the assurer is not estopped from setting 
up misrepresentations made in said application to have said contract 
rescinded. 


[For other cases, see Insurance, Cent. Dig. §§ 999-1015; Dec. Dig. § 379.] 
. Decision rendered, ‘Sept. 13, 1910. 111 Pac. Rep. 325. Syllabus by the Court. 








Acc. } In re Traders’, etc., Accident Co. 


ACCIDENT. 


SUPREME COURT OF NEW YORK. 


SpecraL Term, New York County. 


In RE TRADERS’ & TRAVELERS’ ACCIDENT CO.* 


EXPENSES OF EXAMINATION—PRIORITY OF LIENS. 


Where, after examination, under Insurance Law (Consol. Laws, c. 28) § 
7, an order was made under section 63 for the winding up of a 
certain insurance company, the state is preferred to the extent of the 
expense of the examination, where its allowance would not displace 
specific prior liens. 

{For other cases, see Insurance, Dec. Dig. § 51.] 


In the matter of the Traders’ & Travelers’ Accident Company. 
On motion to confirm accounts of Superintendent of Insurance. 
Motion granted. 


W. H. Horcukxiss, Superintendent of Insurance, for Plain- 
tiffs. 

P. J. Hetnvein, for Defendants. 

GREENBAUM, J. 

This is a motion for confirmation of the accounts of the Su- 
perintendent of Insurance in the liquidation of the business of 
the Traders’ & Travelers’ Accident Company in proceedings in- 
stituted under section 63 of the insurance law (Laws 1909, c. 
33 [Consol. Laws, c. 28]). Prior to the institution of these pro- 
ceedings an examination was conducted into the affairs of the 
corporation pursuant to section 7 of the act, and upon facts dis- 
closed upon this examination an application was made by the 
Superintendent of Insurance under section 63 of the act, which 
resulted in the entry of an order directing the liquidation of the 
affairs of the company. The Superintendent has allowed to the 
state as a preferred claim out of the funds available for distribu- 
tion to the creditors the sum of $190.18, representing the ex- 
pense incurred and paid by it in the conduct of such examination. 

Section 7 provides that the charges for making such an ex- 
amination shall be presented in the form of an itemized bill, ap- 
proved by the Superintendent, audited by the Comptroller and 
paid by the State Treasurer to the person making the examina- 
tion, and that the corporation so examined, on receiving a certi- 
fied copy of such bill, so approved, audited, and paid, shall pay 
the amount to the Superintendent of Insurance, by whom it is 
directed to be paid into the state treasury. There are no specific 
liens against the assets of the company asserted by any creditor 
which will be affected by the allowance of the preference, nor 


* Decision rendered, July, 1910. 125 N. Y. Supp. 865. 
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has any objection been made to the preference herein claimed by 
the state. It was the evident intention of this statute to insure 
the absolute repayment of this amount in full, and this result 
‘would have followed but for the insolvency of the company. 
The expenditure obviously is made for the benefit and protection 
of the creditors and others interested in the property and assets 
of the corporation, and the examination under the statute may . 
be made the basis for a subsequent application under section 63 
of the act for an order directing the liquidation and winding up 
of the business of the corporation. Under these circumstances it 
seems to me but equitable that this expense, incurred in the in- 
terest and behalf of the creditors of the corporation, should be 
entitled to a preference and given substantially the same status as 
an expense of the liquidation proceedings. The weight of au- 
thority, even in the absence of a statutory lien or preference, 
seems to support the right of the state to a preference, where the 
effect of the allowance thereof will not displace specific prior 
liens obtained in favor of other creditors. Matter of Donaldson, 
27 Misc. Rep. 745, 755, 59 N. Y. Supp. 656; Matter of Bowlby, 
34 Misc. Rep. 311, 319, 69 N. Y. Supp. 783. 

There is nothing in the opinion of Wise vs. Wise Co., 153 N. 
Y. 507, 47 N. E. 788, establishing a different doctine. The de- 
cision in that case was carefully limited to the facts there ap- 
pearing, the court, per O’Brien, J., saying :— 

“But where there is no statute giving the preference, and no 
warrant or process has been issued for the collection of a tax on 
personal property, there is no controlling authority for pre- 
ferring such a claim over specific prior liens in favor of creditors 
obtained by levy under attachments or executions.” 

Indeed, in this opinion, the learned judge writing for the court, 
after referring to the English authorities which recognize “the 
right of the sovereign representing the state to priority of pay- 
ment over all other claims, though they may have been secured 
by specific liens,” says, at pages 510, 511 of 153 N. Y., at page 
789 of 47 N. Ev:— 

“On a closer examination, however, it will be found that they 
[the English cases] do not sustain the broad principle contended 
for. They undoubtedly go far enough to sustain the principle 
that, when a fund is in the hands of the court or the trustee of 
an insolvent person or corporation, a claim due to the govern- 
ment upon a debt or for taxes is entitled to a preference in certain 
cases or under ceftain circumstances.” 

It seems that the circumstances present in this proceeding are 
peculiarly such as to justify the preference of the claim of the 
state for the expenses of the examination. Motion to confirm 
granted. 

Motion granted. 





Marine.] Richmond Cedar Works vs. Buckner et al. 


HEALTH—SURETY—BURGLARY—MARINE—MISCELLANEOUS. 


RICHMOND CEDAR WORKS VS. BUCKNER ET AL.* 
(United States Circuit Court, S. D. New York.) 


ee OF MARINE POLICY—PLEADING—ALLEGATION OF 
LOSS. 


In an action on a policy of insurance on a cargo of lumber, an allegation 
in the complaint that the lumber was shipped on a certain vessel. 
that on the voyage such vessel “was by the perils of the sea wrecked 
and totally lost,” and that until said loss plaintiff was the owner of the 
insured property, is a sufficient allegations that the lumber was lost. 


[For other cases, see Insurance, Cent. Dig. §§ 1599-1602; Dec. Dig. § 635.] 
181 Fed. Rep. 424. 





* Decision rendered, Sept. 2, 1910. 
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MISCELLANEOUS— 


NATIONAL ANILINE & CHEMICAL, CO. VS. AMERICAN 
CREDIT INDEMNITY CO.* 


(Supreme Court of Pennsylvania.) 


CREDIT INDEMNITY INSURANCE—CONSTRUCTION OF BOND. 

A bond of a credit indemnity company provided that, if it issued a new 
bond before the expiration of the first one, the losses during the term 
of the new bond on merchandise shipped within 12 months im- 
mediately before the expiration of the old bond should be covered 
under the new bond, subject to the limitations of the same. Held, 
there could be no recovery for loss during the second bond on goods 
sold during the pendency of the second to a class of purchasers in- 
— in the first bond, but excluded by the provisions of the new 

n 
[For other cases, see Insurance, Dec. Dig. § 432.] 


a Decision rendered, July 1, 1910. 77 Atl. Rep. 920. 
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